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PREFACE. 


I BEG hereby to offer the legal profession in India the hrst volume o 
the Indian Decisions, New Series. As announced y me e se 
where, the Indian Decisions, New Series, is devoted to the verbatim 
re-print of all the judgments of the several High Courts in India an 
of the Judicial Committee of the Privy Council, since the year 187.r, 
reported both in the official and in the non-official reports of the countiy. 
tL volume now placed before the learned public is the hrst volume 
of the Allahabad Section of the Indian Decisions, New S™“S' ^ 
comprises the judgments of all the cases decided by the Allahabad H gh 
Court from January, 1875 up to May,1880 and by the Judicial Comm ttee 
of the Privy Council on appeal from the Allahabad High Court and from 
the Judicial Commissioner of Oudh and reported in the official, as well as 
in the private, reports relating to that period. All the cases repor ed in 
volumes I and It, and a few cases—not more than 8—reported in volumes 
III and IV, of the I.L.B., Allahabad Series, will be found among the 
oases re-printed in this volume, which contains, also, such of the Allaha¬ 
bad oases as are hot reported in the I.L.E., Allahabad Series, but are to 
be found in the Allahabad Weekly Notes, the I.L.K., Calcutta Series, he 
Bengal Law Beports, the Calcutta Law Beports, Sutherland s Weekly 
Beporter, the Law Beports Indian Appeals, Baldev Bara Dave’s P.C. 
Judgments, Sutherland’s P.C. Judgments, Saraswati’s P.C. Judgments, 
and the Indian Jurist pertaining,to the period specified above. 

The imperfections of our legal Codes have justly enhanced the 
value of judge-made law, which is every day developing, and, side by side 
with its growth, a knowledge of the law is also rapidly spreading 
among the people. Judges and practitioners alike keenly feel the 
necessity of keeping themselves abreast of the current of modern 
case-law. But, the cost of acquiring a complete collection of all the 
decisions of the highest Judicial tribunals of the land, even commencing 
from the date of the establishment of our present High Courts up- 
to-date, is becoming very prohibitive, at least to the majority of the 
learned profession. Many of the back numbers of the I.L.B. Series and 
of the private reports, relating to so recent a period as that covered 
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ditticult to obtain and the chances of their 
m-ohleniatic. There is abundant evidence 


multitude of oi’ticial and nun-othcial reports, if any publisher should 


want of a consolidated and comprehensive edition of the decisions of the 
several Courts is all the more intensely felt from the circumstance, 
that the I.L.K. Series do not report all the important cases decided by 
our High Courts, the total number of cases decided by our High Courts 



publishes, and, also, from the circumstance already referred to that such 


cases are scattered over a large number of different reports. 


The publication, therefore, of a consolidated and moderately priced 
edition of all the decisions of our High Courts, reported in the various 
official and private journals, was the magnum opus which, with the sole 
object of obviating the difficulty abovementioned of a considerable 
portion of the members of the legal profession, personally witnessed by 
him during his long practice at the Bar, my revered uncle, the late 
Mr. T. V. Sax-tiva Row, had set to himself to accomplish, and which he, 
in the midst of his manifold duties, had been slowly conserving all his 
ces to realise. ^Xy uncle ’s aim in this respect was threefold: to 
publish a re-print of all the Privy Council decisions published in 

the Moore’s Indian Appeals and in the several reports of Acton, Knapp,etc., 


decided up to the year 1873 ; to publish, also, a verbatim re-print of the 


rare decisions of the old Supreme Courts and Sudder Dewanny Adawlats 
in India; and, further, to bring out a consolidated and comprehensive, but 
yet a cheap, edition of all the modern reported case-law. The first of 
these objects he endeavoured to realise in the publication hitherto known 
as the Indian Reports, but which has now ceased to exist, owing to the 
dissolution, in consequence of his death, of the partnership under which 
the publication was begun. The second object, my late uncle had m 
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The chief object of inaugurating the present publication, anJ,at the 
same time, the justification for issuing it, are in the words of my 
late lamented uncle, “ to place within the easy reach of all practitioners, 
high or low, opulent or otherwise, a publication containing in cxtcnso 
all the decisions of the highest Judicial tribunals of the land in such a 
manner as would meet" all their requirements and for a tair and 

moderate price. 

The present volume, it will be observed, collects together all the 
Allahabad cases scattered in do volumes of private and official reports 
relating to the period between 1875 and 1880. The advantages of such 
a consolidation cannot be too highly valued. This feature, taken into 
consideration along with the chronological order in which these cases 
are arranged, i.e., according to the dates of the judgments, and irrespec¬ 
tive of the order in which they are found in the original reports, will, it 
is hoped, greatly conduce to a historical study of our case-law, a study, 
which, under a legislature which periodically amends, repeals and re¬ 
enacts almost all the enactments in force in the country, must be very 
essential and important for a clear and useful knowledge of the law. 

( The facilities which this series will afford the practitioner will be 
that the original paginations of the various cases, as they are to be found 
in the respective reports, have been, to render citation easy, indicated m 
the body of the judgments by means of thick black figures enclosed in 
' rectangular brackets; where the decisions are reported in the I.L.li,, as 
well as in the private reports, the original pages of the LL.R. only are 
indicated, and, where more than one private journal reports a case or 
cases, the original pages of the report more frequently cited in the 
Courts, are indicated ; and the reports thus preferred are underlined by 
thick lines. Again, where the same case is reported in more than one 
report, the repetition is pointed out at the top of each case and in the 
margin by the familiar (-) equal to symbol. 

The novel feature about this publication is that each case is 
provided with an analytical, exhaustive and original head-note, the 
various points dealt with in the decision being split up into separate 
paragraphs, wherever possible, and printed with appropriate catch-words. 
The head-notes specially prepared for the hxwYBR's Eeferekce series, 
which have long ago earned the approval of the learned public, have 
been adapted for this publication, as far as possible. The late 
Mr Sanjiva Eow prayed the Government of India to grant him permis- 
^on -to make a verbatim re-print of the back numbers of the I. L. R. 
Series-up to a certain period, and, after his death, a similar memorial was 
submitted to them by me also. But, they have not as yet deigned 
maJiW any i from the pressure of the heavy work always 
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before them, and from the important issues involved m the prajei, wo 
seen, to bo unreasonable to trouble them for a speedy an..ver. Th. 

crcmustauce, togother with the fact that a very large ^ 

learned public are earnestly pressing me to bring out a publication 
of this kind, has compelled me to depart from the time-honoured practice 
of re-produciDg the head-notes of the official reporter, a departure, which, 
I trust, the profession will have no reason to complain of, and which i 
reasonably considered, may not be without its own advantages but 
which, however, will not preclude me from availing myself of the othcial 
head-notes, etc., should the Government of India graciously deem it fit to 
grant liie, in future, the permission I have prayed for. The same 
consideration has induced me to omit the official statement of facts and 
the arguments of counsel, a further reason therefor being that the fitcts 
of the case and the arguments of counsel are generally discussed in the 
judgments of the learned judges themselves; though, wherever quite 
necessary, a brief statement of the facts of the case is also given. 


At the end of the head-note of each case, tlie previous cases that have 
been considered in, and the subsequent cases that may have considered, 
the particular case have been noted. A copious and exhaustive general 
index has been appended to the volume which is calculated to serve as a 
complete digest of the case-law in the volume. 


Two tables of cases, one by the volume and page of each report from 
which the cases have been re-produced in this volume, and the other in 
the alphabetical order of the names of the parties, have been furnished 
to facilitate reference. These tables will be consolidated at the end of 
the series relating to each province, when such consolidated table will 
serve as a key to the volumes of each province. 

Particular attention is invited to the price of the volume, Rs. 7, 

which, considering the labour and research it has cost, its size, which 

covers more than a thousand pages, its printing and binding and general 

get-up, specially designed to make the work a permanent and enduring 

book of reference, I hope, the learned public will recognise to be only too 
moderate. 


It is proposed to issue the volumes of this series at the rate of one 

volume every month and effective arrangements have been made for it. 

I wish, also, to say that, if a large number of subscribers earnestlv require 

It the publication of the judgments relating to the other nrovinces will 
also be simultaneously taken up. 


In conclusion, I beg to state that the legal profession will only 
cognise m this publication an earnest desire on my part to serve tb 
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more than anything else and, if it should, even in the smallest measnre 
facilitate the work of the judge and the lawyer in the administration of 

justice, I shall feel amply rewarded. 

I wish to avail myself of this opportunity to express my sense of 
indebtedness to Mr, M.M. Mubzban, Bar-at-Law. Bombay, who has been 
so kind as to transfer to me the rights he acquired from Mr. \\ .K, PoRtiiB 
of the Allahabad Weekly Notes, to re-produce verbatim the bead-notes 
statements of facts, etc., etc., of all such cases reported m the Allahabad 
Weekly Notes, as have not been reported in the Indian Law Keport. 
Series, for the purposes of this series, which goes a great way to facilitate 
my work in this great undertaking, and to other professional gentlemen 
who have been rendering me unfailing assistance in the publication of 

this work. 


THE LAWYER’S COMPANION OFFICE. 

Madras, 

Dated , 25 th October . 1911. 


T. A. VBNKASAWMY ROW. 
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PRIVY COUNCIL. 

Present : 

Sir Jo.mes W. Colvilc, Sir Barnes Peacock, Sir Montague E. Smith, 

and Sir Robert P. Collier. 


On Appeal from the Court of the Financial Commissioner of Oudh, 
Syud Meer Wahid Ali v. Ranee Sadha Bebee. [15th Jan. 1875.] 

3 Suth. P.C.J. 82. 

Act XXVI of 1866 (Qiidh Sub-seUlenienl)—Eoidence. 

To entitle a person to a sub-settlement oi lands under Act XXVI of 1866 (Oudb 
Sub-settlement), he must prove that he. or some person under whom he claims, 
has within the prescribed perio l held these lands as an under-proprietor under 
thctalookdar or the predecessor of tbai talonkdar. It is not sufficient for him 
to show that he has been a proprietor of those lands by a title adverse to the 
talookdar. [3 Suth. P.C.J. 4, 

Mr. T. H. Cowie aul Mr. C. W. Arathoon, for Appellant. 

JUDGMENT. 

[82] Sib James Colvile delivered judgment as follows:— 
Whatever may have been tlie questions originally in dispute between 
the parties appellant and respondent on this appeal, they are now reduced 

to this,_whether the appellant is entitled to a sub-settlement of Taluka 

Beoramow upon the terms on which that sub-settlement was decreed to 
him by Mr. Nicholson, the Settlement Estra Assistant Commissioner, on 
the 23rd November 1867. The case must be taken to admit that tlie res¬ 
pondent, as the talookdar of this property, has those proprietary rights 
which are assured to talookdars of Oudh holding talookdari sunnuds by 
“ The Oudh Estates Act, 1869,” and the only question is whether the 
respondent, whom we may treat as alleging himself to be the zemindar ot 
Taluka Beoramow, is entitled to a suli-settlement under the terms of " The 
Oudh Sub-Settlement Act, 1866.” 

Now, in order to entitle him to such a sub-settlement, it was neces¬ 
sary that he should prove that he, or some person under whom he claims, 
lhad within the prescribed period held these lands as an under proprietor 
under the talookdar or the predecessors of that talookdar. It was, indeed, 
ooDtended by Mr. Arathoon {83] that it was sufficient for him to show 
that he ha4 been a proprietor of those lands by a title adverse to the talook- 


1875 
Jan. 15. 

PRIVV 

Council. 

3 Suth. 
P.C.J. 82. 





1875 

Jan. lo. 


PinvY 

CorNciL. 


Suth. 
P.C.J. 82. 






LVi r • 


liar, and that altlioufih he have lost his right to engage for the 

CTOvenimeiit revenue under the peculiar laws that have prevailed in the 
province of Ouclli since the reconquest of that province, it was to be pre¬ 
sumed that, having once had the better title to the lands, he had still a 
right to a sub-settlement. But it does not appear to their r>orclsliips that 
this l)road proposition can he maintained, or that it receives any support 
from tlie decision of this Board, which lias been referred to in the case of 
The Widow of Slumker Sahai o. Raiah Kishen Pershad." The material 
question, therefore, to he decided was whether the relation of superior and 
under i)ro])rietor had ever existed between the two j^arties. 

Tlie case made by the appellant was shortly this;—Rajah Newaz 
Khan was the proprietor of Taluka Beoraniow. He was the common 
ancestor of Ali Ihiksh Klian, the respondent's husband,tlirough whom she 
claims, and Peer Gholam Khan, whose widow, the mother-in-law of the 
api)cllant. was one Sada Bihi. Ali Buksh Khan having dispossessed Peer 
Gholam Khan's branch of the family. Sada Bihi appealed to tlie King’s 
Court, and in 1847 obtained a decree declaring her to he proprietor of 
Beoraniow She had previously transferred her rights by deed of gift to 
her son-in-law the appellant, and he, by virtue of this decree, obtained 
possession of the taluka. Ali Buksli Khan, liowever. continued to disturb 
him in that possession, and in iHol the two parties came to an agreement, 
the tei wheieof were embodied in an ikrarnamah executed by Ali Buksh 
Khan, to the effeet that the appellant should hold lieorumow as subordi- 

m ‘‘-y' who was to hold the kubooleut 

d 0wm HcM Thk' ? 

province in 18o6 ' o' the 

incIuI'rrhPexm.‘iion^7tp''M“”®''’ ^'“‘'okon, held that this ease, 
mciuciing the execution of the ikrarnamah, had been established The 

h.X";rth: ‘^‘'--n-ahTvas not tved. 

oftelhtnamITntr !vhict‘pt°n^^^^ 

grounds on which the Commie ^ (appellant) claims, and that the 
insufficient. 2nd Tha the vHlac ikmrnamah are 

filed by appellani,ls:tt 'T 

proofs of the genuineness of ths ik»- ^ perwanah. are additional 

of the canoonsoe hav nXfunfaZTf “houmstances 

eion is no proof that his evidence In an. 11 

Now as to these first three grounds iul ® “''‘‘'“stworthy.” 

to the effect of the finding of Mr ^ ^ ^ question as 

genuineness of that instrument and thp execution or 

given to the evidence in support of it ^have 
has on no occasion either confined his f ‘ '^hat appellant 

to a sub-settlement; on the contilrv a rpf" his riglit 

8th December 1863 will .u.V’ to appellant’s oetition nf 
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Tlie point to which their Lorilsliips have, in the first instance 
at least, to direct tlieir attention, is whetlier.—they l)eing merely in 
tlie position of the Financial Coniniissioner who had to deal witli a 
special appeal,—there are any grounds upon which tlioy can intorl'ere 
with the finding of Mr. Capper, which was in elTect that the 

relation which it was necessary to establish in order to entitle the 
appellant to a sub-settlement, never existed between the two parties. 
Their Lordships have to observe that, so far as the title of tlie appellant 
depends upon the proof of the ikrarnamah, there can bo no ground what¬ 
ever for interfering upon special appeal with the judgment of Mr. Capp(?r 
on that pure question of fact; and though it is not necessary for tliein to 
do so, they may add tliat, as far as they can see, the reasons given h\ Mr. 
Capper are sound, and tliat they, if sitting as judges of the fact, would 
probably, on the same evidence as to the execution of that instrument, 
have come to the same conclusion. The fourtli ground of appeal seems 
to refer specially to an observation which was made by Mr. Capper, to 
this effect: “ Before Mr. Forbes, Assistant Settlement Oflicer, and 

Mr. Currie, Settlement Commissioner, it has been admitted for Wahid 
Ali, that he held nothing under the Rajah hut his nankar; and in his 
petition to the Financial Commissioner of 12th March 186-3 reassert¬ 
ing his proprietary title, lie is silent as to having held under the present 
talookdar.” Now as to the admission that the appellant held under 
the Rajah nothing but his nankar, it is undoubtedly stated by Mr. Currie, 
in the judgment delivered by him in one of the earlier proceedings at 
page 7, that the appellant had admitted having held nothing but nankar 
under the Rajah, and this seems to have been the ground of Mr. Capper's 
observation. But, at most, it is an observation which follows his finding, 
to the effect that the appellant had failed to prove the relationship, and 
does not appear very materially to have influenced that decision, though 
it may have been used to construct it. And considering the inconsistency 
of the cases which were pub forward by the appellant at various times in 
the course of this long litigation, their Lordships cannot feel certain that 
no such admission was ever made before Mr. Currie. 

The argument which Mr. Arathoon founded on the finding of 
Mr. Capper, that; Sada Bibi did obtain a decree in the King’s Court in 
favor of his title and against that of Ali Buksh Khan, had already been 
dealt with. It was more plausibly urged by him that I\Ir. Capper’s 
judgment might be imjieached, upon special appeal, upon the ground that 
he had decided the case on the failure of the appellant to establish the 
genuineness of the ikrarnamah, and had altogether omitted, and as it were 
rejected, from his consideration other and independent evidence which 
ought to have led him to the conclusion that the alleged relationship of 
over and under proprietor had existed between the appellant and the res¬ 
pondent. Their Lordships, however, are unable to come to this conclusion. 
They think that there is nothing to show that the evidence in question 
was altogether rejected by Mr. Capper, or that it was of such a character 
that it ought necessarily to have led him to a contrary conclusion to that 
to which he came. And assuming for the sake of argument that ho 
may have failed to give bo this or that portion of bho evidence the full 
weight which their Lordships, sitting as a tribunal competent to 
determine the facts, would have assigned to it, they must observe that this 
would be no ground for reversing his decision upon the facts on special 
appeal In the course of the argument some attempt was made to reopen 
generiffiy Mr. Capper’s decision. It appeared, however, that the appellant 
some time ago petitioned this Committee for special leave to appeal against 
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th;it flecision, and that the petition was dismissed. This circumstance, 
independently of the general practice recently adopted by tlieir Lordships, 
of not fillowini’ sncii applications to be made at the hearing of an appeal, 
necessarily i)recliidcd them from treating tins otherwise than as a special 
appeal. They may. however. oi)seivc. that so far as the\ can form an 
opinion from what they have seen in the record or beard in argument, 
they are not disposed to think that the appellant would have succeeded in 
disturbing Mr. Capper's finding on the facts, bad it t)een open to him tO' 
(luestion its correctness by regular appeal. 

Tlieir Lordsliips will humbly advise Her ^[ajesty to dismiss the appeal, 
and to affirm the judgment of the Financial Commissioner, with costs. 


PRIVY COUNCIL. 

Present: 

Sir James IF. Colcih, Sir Barnes Peacock. Sir Montagne E. Smith, 

and Sir Robert P. Collier. 


On Appeal from the Court of the Financial Commis.voner of Oudh. 
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interest is demanded must not eitceedS'i years AVho?e 
per annum (the rate of interest 4recd 

looking to s. 19 . cl. 4 of the Puniah 0^5!." unjustly usurious, it, 

0l 12% per ,nnum “"o""* ‘2 .'eor,' interest .tt the kte 

Mr. Mk Q.C.. and Uv. C. Ill Aralhoo,,. for Appelhint. 

JUDGMENT. 

[85] Sir Barnes Pe.acociv' fipjiva..„a *1. r i. . . 

This is a suit brought by Rajah Mibnn ^ JU^lgment 

was the son of Rajah Nawab AIK KlfaV thp 

in Seetapore. to recover possession n Mabmoodabad 

had been mortgaged to him bv Monoo Sind!"^ 
made defendants in this suit, and aTnow tl 

^^as executed in November 1850 and fl The mortgage 

mortHasetleedthatthemortgaBeewastnl .f ■" tl>e 

l.lierty to enjov the lands, to be ariiferj • t 
rroduce to any person to whom he micl t think- 

rro.nisea to pay moonafah or interest 1. t ^ >'« ''‘'so 

mensem. at tl,e rate of 3i per cent, per 

The mortgage then proceeded ■_“ A. n 

year we will in one lump sum make got fh >'arvest o( the 

witlynterest. etc., to the mortgagee tfom ‘ together 

ava. mg oureeh-es of the assistaLfoVaro?h “‘i "-iH'oet 

mortgage at the time of redempt o^’ Thl^' ^^eet the 

redeem the mortgage," ^ ™“e5 probably mean " and thus 
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Tho first decree was given by the settlement ofticer, Mr. Gordon 
Young, in which he decreed to tho Rajah Ameer Hussun Khan tho 
principal sum of Es. 7,059-0-9, and half as much, namely, Ks. 3,829-10, 
as interest, making a total of Es. 11.489. Then he went on, " This sum 
must be paid within one year or possession will he given to the llajali, 
and till paid into Court it will bear interest at G per cent.” An applica¬ 
tion was made for a review of that judgment, and in the grounds lor the 
review the Plaintifl' claimed principal and interest, at the rate stipulated, 
as well as the profits which had accrued during his disposses.sion. Jt 
-appears tliat he had been dispossessed in 12G4, when the Government inmle 
the summary settlement witli Monoo Singli and the otlier defendaiiis. 
He claimed therefore instead of the principal and half tlie amount of 
principal as interest, to have interest awarded to him at tlie rate of 3^ per 
•cent, per mensem according to the terms of the deed, and to have Ll^e 
profits of the lands which had accrued during his dispossession. Upon 
that the same Settlement Officer, Mr. Gordon Young, altered his original 
decree, and decreed as follows:—“ The Court decrees possession of tlie 
•estate of Burchutta to Rajah Ameer Hussun Khan, possession to be had 
from tlie loth of the ensuing -Toth, unless the sum of Es. 7,659-o-9 
principald-14,360-10, interest, total 22,019-15-9, be paid by defendant 
through [66] the Court, such money to be raised otherwise than by sale or 
mortgage of the hypothecated property.” 

From that decision an appeal was preferred to the Commissioner. He 
reversed the judgment altogether, and holding that the morlgago liad been 
■executed merely by tlie son, and that it was not binding on the defend- 
auQS, he dismissed the plaintiff’s suit, with costs. From that there was 
.an appeal preferred to the Financial Commissioner, and he upheld the 
first (not the second) decision of Mr. Gordon Young in which he awarded 
Es. 7,659-5-9 with interest, calculated at half tlie amount of the princi¬ 
pal, Rs. 3,829, making a total of Es. 11,489. An application was made lo 
the Financial Commissioner for a review of that judgment, and he, after 
hearing the case, thought that the original amount of interest at 3^ per 
•cent, was usurious, and having heard the case argued, he said, that under 
the circumstances he held that the decree as it stood, that is the original 
decree made by the Financial Commissioner himself, was equitable, and 
he refused to alter his order. The ultimate judgment then stood that the 
plaintiff was entitled to recover possession unless the defendant should 
within a certain time pay the amount of principal and half the amount of 
principal by way of interest. 

From that judgment there is an appeal to Her Majesty in Council, 
and the only question which is raised here, is whether the amount of in¬ 
terest which was awarded was a fair and equitable amount, or one which 
•could legally stand ? The plaintiff before us does not claim the profits as 
well as the interest, but he says that half the amount of principal was an 
inequitable and insufficient amount to be awarded to him under the mort¬ 
gage bond. It is admitted that the Punjab Code has been extended to Oudh, 
and in s. 19 of the Punjab Code (paragraphs 4 and 5 at page 34 of the 
Code), it is enacted, that “the Courts are not bound by any restrictions 
with regard to usury. Debtors and creditors are allowed to arrange as to 
the terms and conditions of interest in whatever manner they may deem 
most conducive to their mutual benefit. The Courts will decree what¬ 
ever rate may have been agreed upon 6ona fide between the parties. 
If no special rate shall have been agreed upon, then the Court will 
fix what may appear an equitable amount with reference to the custom 
of the locality, the usage of trade, or the merits of the transaction. 


1873 

Jan. 16. 


Pnivv 

C'^UNCIL. 

3 Siih. 

P C.J. 85. 



ALLAHABAD] R. M. A. HUSSl'N KHAN v. T. MONOO SINGH, Ac. [CIV. 


1875 

Jan. ig. 


Pravv 

CouNcrr,. 

3 Suth. 
P,C.J. 95. 


It will be remembered that the rates of interest vary for different classes 
of cases and in different places. If in any case the amount of interest 
sliiill be deemed unjustly usurious, the Court will decree only as much as 
may appear just under the circumstances.” Now the Financial Commis¬ 
sioner dctciniined that the amount of 3^ per cent, per mensem, or 42 per 
cent, per annum, was unjustly usurious, and to that extent their Lord- 
ships afiree with him. The question then comes to this, whether the 
amount which the Financial Commissioner has fixed, namely, half the 
aumunt of iirincipal by way of interest, is such as apiJcars to tlieir Lord- 
ships to he equitable under the circumstances? It appears to their 
Loi'dsbips that interest equal to half the amount of principal would not 
be much more than about 4 per cent, per annum, and that in their Lord- 
ships’ opinion would be too low a rate of interest to be allowed upon a 
inoitfjaf’o in wliicb per cent, per mensem had been agreed upon. 
Their Lordships think that 3* per cent, per mensem is uujustly 
usunous. On the other hand they are of opinion that the amount 
of one half the principal is not sufficient amount. They think 
that a fair amount of interest would be at the rate of 12 per cent per 
aDnum for the time during which the plaintiff was out of possession of 
the estate, and that he ought not to have any interest at all during the 
period m which he was in possession. Assessing the amount for the 
whole period during which the plaintiff was out of possession, from 1264 

i T"" Mgiving him about seventeen 

h^. P In rT ^‘"7- f to the Punjab Code it is declared that 

eu^ ,1 must not exceed twelve 

. r 1 ‘ looking to 

wnnwT. ^ ‘0 the plaintiff 

V ou d he twelve pars’ interest at the rate of 12 per cent, per ai^u 

S irooo'td trT‘'l‘ would be about 

to of opinion that the plaintiff ought 

Es n nnn '■ Ks. 7,659.5.9, together with 

““ 'iiterest, making a total of Es. 18,659-5-9 

SSiKSr "T-“ - 

the above amoun ",e not m d v I' 

possession of the e^ate Thei^ ‘ i ‘ Put into 

hints are entitled to their costs of tht appear ° 
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Present; 

Sir Javics W. Culvihi, Sir Barnes Peacock, nnd Sir Montague E. Smith. 
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On Appeal from the High Court at Allahabad. 

PooRUN Singh and others i. The Government of 

India. [lOtli March 1875.] 

3 Suih. P.C.J. 141. 

Officer appointed to consider ami reciee rerenue aseemd an certain cMee-Uovern. 

ment, proprietary rights of, , 

An officer appointed to consider and revise the revenue apessed on certain 
estlLs uTot empLered to convoy away the proprietary n,ht. of the Govern¬ 
ment in those estates. 

Mr. J. D. Bell, for Appellants. 

Mr. Cowie. Q. C. and Mr. Bigland IVood, tor Respondent. 

JUDGMENT. 

ri4ll Sir Barnes PE.vJOCKaelivercdjnclgnieiit as follows:— 

Tills suit was brought hy the plaintiffs to have it dec areJ that 
thev are possessed of, and absolutely entitled to. the full propiietaiy lights 
in Mouzah Dharaotee Pergunnah Koonch, Zillah 
putein this case as to the facts, and it appears that the 
now the appellants were originally the proprietors of the Mouzah, They 
had acquired it hy purchase at a sale for arrears of I'evjnue. Tlie ie\enuc 
assessment was admittedly very high, and the plaintiffs being unable to 
pay that revenue parted with their estate. Subseqiieutly. m consequence 
of two sales for arrears of revenue, the proprietary rights became vested 
in Government by reason of their purchase at the last sale foi aueais o 
revenue The question then is, whether the Governnient has ever paited 

with those proprietary riglits to the plainbifis, 

bain the suit to have it declared that they are now entitled to tlie pio 
prietary rights in the estate? It is contended that the propnetaiy lights 
were pLted with by the Government, and substantially I'Ogranted to the 
nlainriffs by the revenue settlement which was entered into with them i 
the vear 1860. At that time there was a 30 years settlement of the 
nemunnah which would expire in the year 1871. but the revenue assessed 
lipoli the different estates in the pergunnah was so high that it was detei- 
mined they should be revised and lowered in those cases in which i- should 
be found necessary. The officer who was fii-st appointed to considei the 
amount of assessments was bold that his primary duty was merely a fiscal 
Te that he had no judicial power to exercise, and consequently i is 
clear that he had no power to convey away the propnetaiy lights of t e 

uTcontended that two letters, one of the J860, which is 

f nnf ai 2 of the Supplementary Record, and the othei of the 14th 
tae 860 whiL is set page 34 of the Original Record amountto 

' nn the Dart of the Government to the re-grant to the plaintiffs 

^ Z ttoSetoT The Commissioner in his judgment, at page 50, 

letters. He says The first plea I pro- 

nmincVuntenable. In it the appellants, though necessarily acknowledging 
bh^e absolute property of Government in the village in suit at the time of 
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the revision of settlement, assert or ai)i)iirontly intend to assert that Gov¬ 
ernment by its letters No. 359. 'laLeci 30tli April 1860, and No. 615, 
dated l ltii June IHGO, sanctioned tliesottlenuiiit with them as proprietors. 
Tliis was clearly not the case. Alter a careful perusal of these letters I 
am unable to perceive a sinj^le Sfiiteucc or portion of a sentence which 


CoUNnp. supports the plea. The Ictter.s are clear and simide. There is no possibi* 

_ lity of Jiiisunderstandinp their drift and meaning. The first, No. 359. 

3Suth ^‘^ocLioiis the proposed reduction of jumma in rci^’umiah Koonch, 
and docs nothing more. The second. No. G15, merely [142] sanc- 
P C J. 141. tions tlio reduced junimas in the other i.er'-iinnahs of .laloun district." 

Their Lordsliips, having carefully considereii those letters, entirely 
concur with the Commissioner in the view which he has taken of 
them. The Commissioner decided against the plaintiff who appealed to 
the High Court. Tlie only ground of appeal is this, namely.—“ The 
decision of the Lower Court is liad. because it is clear that even if Govern¬ 
ment did not m so many words iiaiid over llie propertv to appellants, 
yet It clearly and disfinctly sanctioned the acts of its omcers who did so. 
and who. not once hut in many instances, deliberately and distinctly 
^’cogni/.ed the apiiellants as absolute proprietors of the proiierty in dispute." 
The learned Judges of the Higli Court went fully into thcmatteraml have 
given their reasons Ml detail. Their Lordships concur in those reasons, 
and consider that the High Court was right in couHnning the view whicli 
iiad been taken of the case by the Commissioner. 

TTp.. their Lordships will hunihlv recommend 

^ ' i allirmcd. and that this 

appeal he dismissed, with costs. 

reiniirk» will, regard to tlie bard- 
ce 'Hill it ^ to deal with tlieiu, but 

of th t settrml T?/"; made at the expiration 

M h ‘ ‘ ’® ‘■“■ooimendation of the Commissioner 

othjf haU^i'fh^'esf tr'“ '■' ‘P 1'- 

Govemmfnr'' «'«ei vations, my Lords, will ho conveyed to the 
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and Sir Robert P. Collier, 
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obliged to yield to it. ^ ^ taken, the Judicial Committee fe 
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But it is clearly competent to the Judicial Committee to hear it at any stage 
of the appeal; and it has not been unusual to entertain it when the appeal is 
called on. and before the argument upon the merits has been commenced. 

Where on tho calling of an appeal and before the entering into the merits of 
the case, a valid objection was taken by the respondent, and the appellant, 
thereupon, made an application to the Privy Council to grant him special leave 
to appeal, nniir pro tune, held that the Judicial Committee had discretion to 
grant such special leave. 

Special leave to appeal iiitiio pro time was refused in this case where one of the 
principal question was that the proper amount was not paid into Court under a 
compromise the alleged deficiency being Rs. 7 only. Leave to appeal refused 
in the pre.sent case on the ground that the rights of the appellant might be 
ascertained and enforced more satisfactorily in some other proceedings than by 
their Lordships under the irregular appeal sent up by the Court in Tndia. 

Mr. Leith, Q. C. (Mr. J. Auithoon with liiin), for the Apijellant. 

Mr. Doyne, for the Respondent. 

JUDGMENT. 

[223] Their Lordships’ judgment was delivered by Sir M. E. Smith 
This case comes before tlieir Lordships under circumstances of great 
irregularity in the proceedings. The leave to appeal granted by the Judi- 
eial Commissioner. Mr. Currie, is clearly ultra ares, and therefore the 
appeal is now before them without any proper authority. Mr Doyne has 
taken the objection that the appellant is in that position. He was met 
by a counter objection on the part of Mr. Leith that the respondents could 
not now be heard to object, inasmuch as they had not done so at an earlier 
period when they first became aware thatthe irregular petition of appeal liad 
been lodged. Their Lordships think that the right practice is to take objec¬ 
tions of this kind at the earliest moment, for the obvious reason that the great 

expenseof preparing for the hearing is thereby saved, which is uselesslyin- 

curred if, when the objection is ultimately taken, their Lordships feel obliged 
to yield to it. But although their Lordships think that the objection should 
m taken at an early period, it is clearly competent to them to hear it at any 
ftage of the appeal; and it has not been unusual to entertain it when the 
appeal is called on, and before the argument upon the merits has been 
commenced. Mr. Doyne has taken it at that time, and their Lordships 
think his objection ought to prevail. Mr. Leith then suggested that he 
desired to apply to this Board for special leave to appeal; and no doubt 
there have been cases where, upon the appeal being called on and the 
objection discussed, their Lordships have given special leave to appeal, 
7 iunc pro tunc, directing that the petition to appeal should go to Her 
Majesty with the report upon the appeal itself. An appellant, however, 
cannot be in a better position with regard to the application than that in 
which he would have stood if lie had made it at an earlier period ; and their 
Lordships have had to consider whether or no this is a case in which they 
ought to grant special leave to appeal; and they have come very clearly to 

the conclusion that it is not. i i r i 

It seems that the plaintiff is mortgagee and the origmal defendant, 

Emam Ali Beg, was mortgagor. Emam Ah Beg is [224] dead , his 
two widows are on the record, and there is a third party now on the record 
as an intervener, the Eajah of Bbinga, the respondent, who became a 
purchaser of the estate from Emam Ali Beg or of some interest in it. The 
original suit was for foreclosure of the mortgage in which various questions 
as to the right to tack and other matters arose ; and it seems that before 
a decree of foreclosure was finaUy obtained, a compromise was entered 
into between the plaintiff and Emam Ali Beg. The compromise contained 
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the following terms:—*' That the plaintiff is to get Ks. 10,000, the 
balance remaining after remission of a certain sum on account of interest 
recently accruing out of the aggregate amount of the principal, costs, and 
interest accruing up to the month of November 1808. That from 1st 
Dcceml)er 1808 the defendant is to be lial)le foi’ intei’est at the rate of 
Es. 1-8 per cent, per mensem. That the defendant's rights and interests 
in the village are to remain as before liypothecated to plaintitf, mortgagee. 
That defendant is to put the plaintiff in possession of the estate, and to 
have the mutation of names effected in the Collector’s Eegister of Pro- 
])riotors, before Bysakh 1276 P. Plaintiff is to apiu-opviate the proceeds 
towards payment of the interest due. Defendant is to pay to plaintift' 
the whole amount in casli due to him within two years from this clay, in 
the case of the mutation of names having been effected in favor of and 
l)Osscssion given to lilaintiCf. ” 

(t seenis that the defendant did pay into Court a sum of about 
Rs. 10,<00, the Rs. 700 being for interest in pursuance of this compro¬ 
mise, and tliat the plaintitf refused to accept it or to take it out of Court, 
upon the ground that by the terms of this compromise he was entitled to 
have tlie possession of the estate for two years, and a nuuation of names 
atHi afterwards to get this money. He petitioned the Court to give effect to 
this contention; hut the Deputy Commissioner rejected tlie application and 
staled that the petitioner refused the money at his own risk, and would re¬ 
ceive no interest from the time it had been paid into Court. This rejection 
was coiilirmed on appeal. The money having been thus vefuse<l, it appears 
that an onDr (dated 2Gth April 1869) was made by the Deputy Commis¬ 
sioner [225] for the repayment of the deposit of Mm im Ali Beg. ’ That was 
an uregular proceeding. The money ought not to have been pa id out without 
notice. Hosvever, that was done. Thereupon began a set of proceedings 
on the part of tlie plaintiff, the mortgagee, to liuve the compromise carried 
mtoenect, which has led to the present appeal. It seems that the plaintiff 
contended that he was entitled to have a decree of foreclosure in conse¬ 
quence of the withdrawal of the money. It is suHicient to sav that the 
Deiiut> Commissioner held that he was entitled to tlie monev. but not to a 
decree of foreclosure. The ofiiciating Commissioner reversed that decision, 
and hold hat he was entitled to foreclose. The case then came before Mr. 
Capper, the Judicial Commissioner, and. on the 28th June 1870 be made 

uu ZTotT"!? f Commissioner, setting 

sa>s.- It IS not denied that this was a full payment of the sum due 
uuei the compromise and. consequently, on that date all the condi¬ 
tions and stipulations of the mortgage contract, and all ri-^hts accruing 
i ndei It to the mortgagees actually ceased, and were at an end ” nf 

m deposit in the treasm.) o5 JL Cty 

Ml. Capper was not rightly informed, and that this monev had 
deposited, although it had been agreed that it should be \t is 
order that their Lordships are now for the first time it M.l a 

to grant special leave to appeal. 

Several subsequent proceedings have taken nlaco TLova *■ 

tion for review heard hv Air u- J-heie w'as a peti- 

-n reversed oS 
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and to i'oviv 0 the decvQG of tho 5tli January 18G9, upon the ground fcliat 
this money having been taken out after it was deposited, tlie plaintiff ought 
to be restored to the former state of things. £226] But matters had greatly 
changed. The Eajah of Bhinga had come in as purchaser, and Ihs rights 
as purchaser have never been tried. There are, it appears, contheting 
contentions on the part of the Kajah and the representatives of Emain 
All Beg ^Yhich have not been detevniinecl. Tliese petitions came on befoie 
Mr. Ouseley, the then ofliciating Commissioner, and he, it appears, felt 
some dilticulty in dealing with them. He says in his judgment. It 
seems to me that at this stage of the proceedings the only thing that can 
be done is to call on the Rajah of Bliinga to show cause why he sliould not 
pay the money which he agreedin Court to pay.’ Tlie counsel for tlie Rajah 
apparently objected to that on the ground that the case was not lieard in 
review of judgment, and that the Court could not call on his client to 
show cause why he should not pay the money. It does not appear wluit 

was done before Mr. Ouseley upon that objection. r r 

Then the case comes before Mr. Currie, who apparently feeling the 
same difficulty, declined to admit a review of tlie order. He 
“ As Mr. Capper has already declined to admit a review of this oidei, and 
as the entii-e facts of the case as above detailed were before him at the 
time he passed his order, I do not feel justified m admitting his ordei to 
review : but taking the entire circumstances into considenition. and b.ing 
of opinion that the plaintitt was justified in urging his claim to l»^ession 
under the deed of compromise, and that the defendant fraudulentl> with¬ 
drew the money out of deposit before that point was determined I an, of 
opinion that the case is one whicli may propeiij be appealed to Hei 

Majesty's Privy Council.” ,, ^ t 

Tho Judicial Commissioner, tlierefore. feeling unable togivean\ relief 

himself, without any application apparently on tlie part of the phuntitt, 

grants leave to him to appeal to Her Majesty m Council, whicli, as already 

observed, it was beyond’his power to do. , x. 11 t . „ 

Under these circumstances, their Lordships thiuk it would bo a 

wrong OKCrcise of their judicial discretion to grant the special leave now 
annlipd for There are onlv two groiuids on which it is suggestec that 
S ap ial oughUo be heard.' The first [227] is tliat Emam AliBeg di not 
pay the proper amount into Court under the compromise. It seems to have 
been suggested in the course of the proceedings that a small sum of Rs, 7 
had not been paid in. Whatever may be the case m a proceeding wliere 
the party is entitled to avail himself of the strict law, it is obvious thou 
Lordships would not give special leave to apjieal ujioii any question o that 
kind. The other and substantial ground upon which alone leave could be 
granted, if at all, is that there is a large sura of money, to which the plaintiff 
is clearly entitled, withdrawn under the circumstances already alluded 
to Hoiv that sum is to be recovered, and what are the rights of the 
r.lninriff arisinc from its withdrawal, and against whom, it is not 
fSrtLir Lordships, in dealing simply with the preliminary questmn 
of leave to appeal, to determine. It is enough to say that they think 
tLZ rights may be ascertained more satisfactorily m some other pro- 
ceSings than by this tribunal under the in-egular appeal which has been 

iLr decision dismissing the appeal being upon the ground that the 
anped is not properly before them will not of course prejudice any rights 
thrplaintiff may have either against the representatives of Emam Ah Beg 

“’u®d1r1hese®Smstanoes, their Lordships wiU humbly advise Her 
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Majesly to the appeal. But this heiiifj upon a prcliminavy objec¬ 

tion, only taken when the apjjeal was called on to he lieard upon the 
iiients, their Lordships think that there should t)o no order as to costs. 

Appeal (lisiiiisscd. 


PRIVY COIWCIL. 

PUKSLNT: 

Sir J.inL-H ir. Colcilc, Sir JJ.trne.-i Fcaeock, Sir Muntaiiue E. Smith, 

•md Sir liolicrl V. Cullicr. 


■L 


On Appeal from Ihe. Ilhilt Cmirl nt AUahahad. 

S.\H AlL’Kiir.N Ball P.^ndav y, Sah Koondi'X Lall and 

ANiJTiiKR. [Pith ^lay 1^7-5.] 

15 B L.R. 228-24 W.R. 75-3 Suth, P.C.J. 170-2 1,A. 210. 

1. -let .Y.V (-/' I SDC. S. vv—’■ DUlricl ('<>„,t ■>/ IHt/li Coiirl, N. H’.P, 

For the piirpo-=e«..{ Act XX of 1SG6. "District Court" moans the prinripal 
Court of oriRinal Civil Jurisdiction in a District and includes the High Court in 
ordinary original Civil Jurisdiction. 

ThcN. \V. V. High Court having no ordin.uy original Civil Jurisdiction is not 
competent, under Act XX of 1 %U. s. 88 . to direct the registration of an instru- 

mont. the rcgistr.ition of which has been refused by the Hoeistrar and the 
Ktpi>trar-<ionfral. 

loitl. i’j. nntnre of—Itctji'itr.xlioii—IAmUalioii. 

Ss. -id and a of Act XX of 1866 make it impcntivo that the instruments 
therein referred _io shall he presented for regisirilion within four or at most eight 

execution: but the .Act fixes no time witLn 
which the rrgisiration must be completed. "iinm 

Where a deed of sale is presontod for registration within the period required bv 
S. 22. and is accepted by the Registering officer, wh-. without the vendoil anneai^ 
nig, registers It by mistake, and the registration is declared bv a competent 

omcer m.y, .,Uho«,l. the'p rio<l o( oS 
mn„ths 1ms expired, proceed to compel the appeaotnee of the vendor, rSd Z 
thcir admissiou, register the deed. Such reEistniion nviv il ^ . L?" 

Uogi^termg olHcer voluntarily, and without an order from\hp r 

under S. SI, potw.tbetmiding that an appheat^r. bvT. o ‘ 
to have It rcRistercd has been refused by the Re»iLac^ and tivrt th^ M'lcernecl 
General has deemed the first (invalid) registraiioC to be'due regisllHorf 

3 . Ibid, Ss. 19, 21 , 3ti, i9, Sb — E^'cet to be i/iven to S. 19. 

It is not clear that the word's “ iinlp<c if ^kaii v.. i_ 
anco with the provisions of this Aft” in 's 40 ^ registered in accord- 

strangers to the deed, confined to the procedm-e oii ‘‘admi'rr®''®r“^ 
without reference to anv matters of nrnr.d 1 to registration ” 

provisions of Ss, W, 21, ir Act Tr other L *° '^S|stration or to the 

In considering the eflcct to be given to S 4 Q 
juuctioo with s. 88. and witlubeZS of 

of Regi&Lration and Non-Registration.’’ ^ effects 

It is scarcely reasonable to siippos® thatic wa- 
that every registration of a deed should be rmlf legislature 

compliance with the provisions of Ss 19 ^21 or V « ^ “0°* 

It IS rather to be inferred that the LoeVlaturP^Lj Pf®‘isions. 

defats should classed under the gencrit words 

of the Act. so that innocent and ignnmi t n °nt cU P^°<^ed«re ” in S. 88 

property through any error or in.idvertence of i nub^nffi " of their 

naturally place reliance. 15 B.L.R. 228 (2;35lf ^ o®ceron whom they would 

ilr. DoijJUi, for the Appellant. 
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1875 

Mav m 


.lUlKiMENT. 


Sir Barnes Peacock fiave jiulf»nient ns follows :~ 


[230] Tho responilents in tins appeal wore plainlilVs in the suit. They 
sued to set aside the auction-sale of ono-half of Mou/.ali Naila, which the 
defendant, the now appellant, on the 20tli March 1S71, canseil to he sold 
in execution of a decree wliich lie had ol)tained on the 2Hh August 
1868, against Gungha Singh and others, and which half of the monzah he 

himself purchased at that sale for Rs. 11,025. 

The claim was founded upon a deed of sale executed hy tho said 
Gungha Singli and others, l)\- wliicii they conveyed tlie property in dispute 
to the plaintiffs. It was at one time contended that the pio|>erty was 3 Suth 
under attachment at the time of the execution of tho deed of sale: that P.C.J. 170. 
the deed was not proved to iiave been executed on the 10th July 1868 the 2 LA. 210. 
day of its date, and that it was collusive. Bub those objections have been 24 ^.R. 75 . 
abandoned, and it must now he taken that the deed was executed f)ouu ,//(/c 
and for a valuable consideration on the said lOtli July 1868 before the 


PlUVV 

CorNcif, 

IS BLR 
228. 


property was under attacliment. 

Tlie principal question to be determined is whether the plaintiffs are 
entitled to avail themselves of the deed. It was contended on the part of 
the present defendant that the deed was not admissll)le in evidence, and 
that it could not be acted upon or held to have conveyed to the plaintiffs 
the property comprised therein, and the ground upon which he relied was 
that the deed had not been registered in accordance with the provisions 
of Act XX of 1866. It is not disputed that the deed was presented for 
registration to the proper officer in due time, viz., on the 22nd October 
1868, within the period of four months from the date of its execution ; 
liut the vendors did not appear before him. They were conse(iuenbl>- 
summoned under [231] the provisions of S. 37, but did not appear on the 
day fixed for theii- attendance, whereupon the registering officer having 
satisfied himself by the depositions of witnesses, and otherwise, that the 
deed had been executed hy tlie vendors, registered it. 

After the execution of the deed, viz., on the 12th November 1868, 
the property was attached in execution by the present defendsuit, under 
his decree against the vendoi-s. whereupon tlie present plaintiffs intervened 
and objected, under S. 246 of the Code of Civil Procedure {.\ct VIII of 
1859) that the property had, before attachment, been conveyed to tlieni 
by the deed of the 10th July, It was at that time admitted by all parties, 
including the present defendant, that the plaintiffs were in possession of 
the property, and that the deed of sale had been registered; and under 
those circumstances the property was, on the 15th December 1868, 
ordered by the Subordinate Judge to be released. (Record, p. 36.) 

Subse<iuently a suit was brought ))y the appellant, the present defend¬ 
ant, against the respondents, tho present plaintiffs, to set aside the deed 
of sale as collusive, and as having been executed whilst the mouzah was 
under attachment and been iUegally registered. The Subordinate Judge, 
on the 29th May 1869, held that the mouzah was not under attachment at 
the time of the execution of the deed, but that, inasmuch as the deed had 
been registered in the absence of the vendors, it must be considered as 
an unregistered document and was not admissible in evidence, and conse¬ 
quently that it could not take effect in oppsitiou to the rights of the 
decree-holder so as to preclude him from selling the property in execution 
of the decree. The case was appealed to the High Court, who, on the 
10th November 1869, affirmed the decree (1). They said (page 41) 


(1) 1 All. H. C. Bep. 168. 
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"Tho l;i\v directs (S. :jd) tliat no document shall i)3 registered under 
the Act unless the persons cxecutitiq such document, or their represent¬ 
atives. assigns, or duly authorised agents, appear before the registering 
ohicor. Tiie Registrar was not authorised, therefore, to register this deed 
in the ahsenee of the vendors and of their agents, merely because he Avas 
satisliod that there had l)penasale pursuant to a [232] previous agreement 
for purchase, and further, a power given to the vendors’ agents authorising 
them to procure registration. The 4()th Section of the Act contains 
powers for coni))elling the attendance before tlie Registrar of i)ersons 
wlioso presence is necessni A for the due regi.stration of deeds, but tliere is 
no provision enabling registering oflicers to proceed of their own authority 
to register in the absence of such persons. 

" We are of opinion tlnit the opinion of the Subordinate Judge is 
correct. Jt has been argued that the deed, having l)ecti. in fact, registered, 
is entitled to the privileges of a registered deed, notwithstanding any error 
on the part of the Registrar, hut it is clear (S. 49) that, unless a deed has 
been registered in accordance with tlie provisions of this Act. it must he 
regarded as unregistered, notwithst.anding biiat it may, in fact, have lieen 
improperly admitted to registration.” 

On the 29th August 1870. the plaintiffs a.gain applied to the register¬ 
ing otlicer to have their deed registered, hut the application was refused 
by tlio Registrar. (Record, p. 43.) His grounds for refusal were thus 
stated:— 

“ This deed has been declared to have been illegally registered and 
was to ))e treated as not having been registered. Application is now 
made for registration, but is refused as being ])resented beyond the proper 
period.” 

The refusal to register was not endorsed on the deed. 

On appeal to the Registrar-General he refused to order the deed to 
he registered upon the ground that it must be deemed to have been duly 
registered on the 10th November 1868 (p. 42); whereupon the plaintiffs 
petitioned the High Court, who, on the 24th February 1871, held that 
the plaintiffs were entitled to have the deed registered and directed its 
registration in the proiwr manner after the usual enquiries. They said 
(p. 45);— 

" The deed was duly presented for registration within four months 
from the date of e.xecution, but it was not then duly registered in accord¬ 
ance with the provisions of the Act, as we have already determined. 
Having considered the reasons given by the Registrar and the Registrar- 
General for subsequently refusing registration, we think them insufficient. 
The deed is entitled to registration, no legal impediment appearing 
and we direct its registration in the proper manner, after the usual 
enquiries.” 

[233] 0,1 the 18h March 1871, the pUintitl's petitioned the Judge of 
Cawnpore, stating tliat the sale of the property under the defendant’s 
execution had been fixed tor the 20th of that month, and reiving upon the 
order of the High Uurt, prayed that the sale of the property under the 
execution might he postponed i but the application was refused upon the 
ground that the ,leed had not then been registered. The sale accordingly 
tookplace on the 20th March 1871. when the property now in nuestion 
was purchased by the defendant for Rs. 11,015, of which Rs. 10 081 wem 
letaraed m satisfaction of decrees which he had obtained against the 

l868Tnd''fh 1"of ‘he 2«h August 

1868, and the remainder was paid by him in cash {n Qq) ^ 

On the 20th April 1871. more than thirty days after’ the order of the 
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High Coui’t, tlio plaintiffs petitioned the Registrar tluit the vendors and 
the heirs of the deceased vendors might be summoned, and the deed regis¬ 
tered according to the re(iuii*enienbs of the law (pp. 90, 91). Tljereiipon 
compulsory process was issued, and the deed was registered on the Kith 
and 25th May and 5th June 1871. 

On the 20bh .\pril 1872 the present suit was commenced. The case 
was heard by the Subordinate Judge, who held that tlie deed iia<l then 
been legally registered, but that the sale to the plaintiffs was collusive, 
and that the claim to set aside the auction-sale could not be maintained, 
inasmuch as in the former suit between the same parties it had been lield 
that the defendant, the present respondent, was entitled as against the 
plaintiffs, the present appellants, to bring the property to sale under the 
execution ; and he dismissed the plaintiff’s suit. 

Upon appeal the High Court held tliat the deed was not collusive: 
that it was executed bond Hdc for a valuable consideration ; that it had 
then been registered, and that the rights created by it must be held to have 
come into existence at the time the deed would have commenced to operate 
had no registration been required : and they reversed the decree of the 
Subordinate Judge, and decreed the claim of the plaintiffs for the estahlisli- 
raent of their rights. They also held that the present suit was not barred 
by the decision in tlie former [234] suit, as the point therein decided was 
not whether the appellants would luive been entitled to resist the sale in 
execution if their deed had been duly registered, but whether or not the 
deed had at that time been duly registered. 

The only questions now to be determined are— 

1. Whether the subsequent registration of the deed was valid and 
effectual to render the deed admissible in evidence and operative ; and 

2. Whether the suit is barred by limitation under S. 246, Act VIII of 
1859, in consequence of its not having been commenced within one year 
from the date of the order of the Subordinate Judge of the 18th March 
1871, refusing to postpone the sale. 

There can be no doubt that the registering officer acted in contraven¬ 
tion of S. 36 in registering the deed without the vendors having appeared 
before him ; but it is not necessary for their Lordships to determine 
whether the registration was a nullity, or whether the error was one of 
which a stranger to the deed could take advantage. It may, however, be 
observed that there are no words in S. 36 declaring that the registration 
of a deed shall be uull and void if made without the appearance of the 
persons who executed it: and it is very doubtful whetlier the words of that 
Section are not merely directory to the registering officer for the benefit of 
the parties to the deed, and whether his acting without the appearance of 
the parties and upon evidence instead of the admission of the parties of 
the execution deed was more than a defect in procedure within the mean¬ 
ing of S. 88. Again, it is not clear that the words “ unless it shall have 
been registered in accordance with the provisions of this Act " in S. 49, 
are not, especially as regards strangers to the deed, confined to the pro¬ 
cedure on " admitting to registration ” without reference to any matters 
of procedure prior to registration, or to the provisions of Ss. 19, 21, or 36 
of the Act, or other provisions of a similar nature. In considering the 
effect to be given to S. 49, that Section must be read in conjunction 
with S. 88, and with the words of the heading of part 10, " Of the effects 
of Registration and Non-Registration.” Now, [23d] considering that the 
registration of all conveyances of immoveable property of the value of 
Es. 100 or upwards is, by the Act, rendered compulsory, and that proper 
legal advice is not generally accessible to persons taking conveyances 
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r>f liiii'l of small value, it is soarcelv roa^oualile to suppose that it was 
tiic intontioii of the Le^‘islat^l^e that ovrry ie;;istririon of a dood should 
l)p mill ami void by reason of a non-compliance with tlie provisions 
of Ss. If), *21. or 'Mi. or other similar [irovision-^. ft is rather to he infer¬ 
red that the Ijei^islature intendtul that suc-h ei ror.s or defects should be 
classed iiniha-the general words ‘Mefect in ]>rocodnre‘’ in S. 88 of the 
Act. so that innocent and ignorant persons should not l)ede)U'ived of their 
property lljroLigh any error or inadvertence of a jinhlic oflicor, on whom 
they would naturally place reliance. If the registering oHicer refuses tO’ 
register, tlie mistake may he re(‘titie<l upon appeal under S. 83. or upon 
petition under S. 84, as the case may be: hut if he registers where he- 
ought not to register, innocent persons may he misled and may not dis- 
P-C.J. 170. cover, until it is too late to rectify it, the error by which, if the registra- 
2 I.A. 210, tion is in consef|uence of it to lie treated as a nullity, they may be deprived 
24 W.R. 75. of their jusl rights. It is unnecessary, however, to express any opinion 
upon this point, as it has been decided between these parties that, not¬ 
withstanding the first registration, the deed must be considered as un¬ 
registered. Neither of the parties appealed from the decision, and, there¬ 
fore. whether right or wrong, in point of law, they are both bound by it 
in this suit, and it must be assumed as against them in this appeal that 
the first registration was a nullity. 

The ])laintifts do not rely upon the registration of the 10th November 
18G8, but on the registration of the 16tli and 25bh May and the 20th 
June 1871. 

Tlie defendant contends that tliose acts of registration were inopera¬ 
tive. 

'■ 1. Because in ordering tlie subsequent registration, the High Court 
acted without jurisdiction, and their order and all proceedings had there¬ 
under are nullities, and the respondents' alleged deed is inadmissible in 
evidence. 

[236] “2. Because, irrespective of the question of jurisdiction, the- 
High Court, in so ordering registration after the lapse of more than ight 
months fiom the alleged date of the deed, impugned tlieexpress pi'ovisions 
of the Registration Act; and their order is nob binding upon this appellant 
who was not a party before the High Court at that time. 

*' 3. Because, assuming that the High Court had jurisdiction and- 
that their order was in accordance with the ]irovisions of the Registration 
Act. tlie I'Gspondent did not present liis alleged deed within thirty davs^ 
after the making of the said order." ‘ ^ 

n i-easons. tlieir Lorilsliips arc of opinion tliat 

the Iligh Court, in onlenng the reRisti-ation of the deed, acted without 
juiisdiction undei S. 84. That Section authorizes a petition to the “ District 
Court, w iich IS defined to mean the Principal Court of oriRinal jurisdic 
tioii m a district and includes the Hish Court in its ordinary original 

civil jurisdiction. The High Courtoftlie North-West Provinces howere7 

othe? disu'ict''' any 

It rvas not, however, necessary to have an order from tho Ti.'oi ■ r 
ov other Court to authorize the I'e-registi atioii Th^ i ?i 

ed lor registration within the period rc^ e by S 2 t ha^h’^ 

for registration, and it had been regisleied if' ..i IT 

having neglected to api)ear before Hip i-ort* * • ^ vendors 

November 1868. that Ser milt 

compel their attendance; but instead of doin?ll^l' 

registered the deed, after satisfying himself thft if had beef etted: 

16 



CIV.] 


M. A. ABBAS KHAN v. S. M. PASS. Ac. [ALLAHABAD 


When it was declareJ by a competent Court that tlie registration was in¬ 
valid, the registering officer might still liave proceoiled to compel the 
appearance of the vendors, and, upon their appearance and aihnission of 
the execution of the deed, to register it. Thougli the statute makes it 
imperative to present an instrument for registration witliin four months 
from the date of its execution, no time is fixed within whieli a deed pre¬ 
sented and accepted for registration must bo registered ; and, indecjd, from 
the nature of the [237] requirements of the Act, the period within which 
the registration must be completed could not have been fixed. 

It does not appear to tbeir Lordsbips tliat tlie orders of the Registrar- 
General and of the Registrar of the libh October and 20tb September 
1870 respectively, imposed upon the plaintiHs the ncce.ssity of petitioning 
tlie District Court under S. 84, to order tlie registration of the deed, or 
precluded the registering officer from voluntarily registering it, after the 
appearance of the vendors and tlieir admission of its execution. Tliose 
orders, made whilst tliere was a de facto registration in existence, do not 
appear to amount to a refusal to register or to order registration within 
the meaning of the 82nd Section. The latter of those orders assumes that 
there was a registration. Indeed, it was not even stated as one of the 
reasons for this appeal that the registrations made on the IGlIi and pth 
May and 5th June 1871, were invalid because they were made after those 
orders. If the registering officer was influenced by the order of the High 
Court to do that which he might have done without it, the fact that the 
High Court acted without jurisdiction did not invalidate the registration. 

The High Court having acted without jurisdiction, the second and 
third objections to the registration fall to tlie ground. 

As to the objection on the ground of limitation, their Lordships 
opinion that the refusal of the Subordinate Judge of the 20tli March 1871 
to postpone the sale under the execution was not an order under S. -4o, 
but was a mere refusal to order a postponement of the sale under J‘47. 

Tbeir Lordships will humbly a#clvise Her ^Iiijesty to aninn the ju(y* 
ment of the High Court and to dismiss this appeal. 
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MiBZA Ahmed Abbas Khan u. Sah Muthua Dass and another. 

[I3th May 1875.] 

3 8uth» 175, Privy 

Bm&fiiip>trcha.eroIOoi-emmentfap.r -Transfer-Senh c! «atwe hiies of rq,nk- 

Esto-ppel. _ _ 

A purchaser, however boiid fide, of Government papers transferred to him by 
endoreemeofi purporting to bear the seals of a native lady of rank to whom the 3 Suth. 
notes were made payable, but which seals were put on after her death, can gam ^ ^ ^ 
no title by such unauthorised use of the seal. 
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ALLAHABADJ M. A. ABBAS KHAN r. S. M. DASS. A-c. fCIV. 

L) lux l)rfAhcr lie, even in the;il.scncc of direvt proof, niav be nresuuied to 
uvcac,iu.e.cc(l in whai was done l,> l,i> brother in the disposal of t!.e To^es and 
e eforo is. CTiiall) wilh him. precluded from iinpcaeliirig the sale. 

Ml. }Mc.,>n, Q.C. and Mr. .Mu KManh, for iJespondents. 

JGDGMKNT. 


reprii!uti?orortifpi.u;;';,r iu,urir'iT‘'''"\ 

H.e l.otl,er to B„ Dais ’ 

September J8G4. ‘ ^ ® the 6th 

aj^per^The"!^ ™ 

Her Majesty in Council, these iudemenf!^««.^ appealed to 

ordered, with liberty to the parties to -imA. and a rehearing 

Further written statements were accordinelv P evidence, 

fiiven, and after several hearings iwn,r,i Ji-'i'Huithei' evidence 

India have concurred, but for dilferent'reasons Courts in 

Before adverting to the evidpnoA h ’ 

their Lordships’ decision will turn iulMM ‘Fiostion upon which 
general history of the case, which is si o I m, the 

5E'r“p“'s 

'Vlio ili^ .''VStaWe '^'^Suni), 

movealdes a.ul certain promissory notef o^^ h’ ^and, 

are part. lUvas a Malmm^an family tL / n^'^stion 

n '' slaughter. The eldest °°*'sisted of two sons 

ed the land under an alleged gift from i ■ plaintiff) claim- 

ho valiCUy of which was^ t? T '’f ^ e“t 

her mother about three years] - ihe ^ 1 f •'''' f^ in fact survhld 

Zfj of tl^eir Sr taking 

after the mother’s death th ‘ „ s andir a, T "^r ton 

S light and remedy against 
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first defendant by treating him as an illegal purchaser under and conse¬ 
quent upon his brother’s alleged spoliation. The mode in which the 
plaintiff alleges this wrong to have boon effected is t)iis. viz., tiiat the 
notes were secured under the separate seals of Uie heirs in a house 
belonging to the estate, in which the mother died, and her sister continued 
to reside; that the younger brotlier, about the commencement of the Council 
Mutiny, broke the seals, carried off the property, and alone sold and - 

purported to transfer it.” 3 guth. 

The judgment proceeds thus, , , , „ . r u p c J 175 

“ If this statement be true, and reference be had to the nature of the 

property sought to be recovered in this suit, viz., Company s 
reference also be had to the first defen.laiit’s letter of the 30tli July 1865 
[the real date of this letter is the 19th December 1863], it follows that the 
first defendant would be under the legal obligation of showing title to the 
notes purchased. The law applicable to the acquisition of title to notes 
passing by indorsement, as these appear to have been capable of being 
passed, must not be confounded with that applicable to the acquisition of 

title the proceedings in India, prior to the first appeal to Her 

Majestj^ was asJoUo^s tlie^suit on the grounds 

that it was barred by limitation, and that tlie plaintiff had recovered judg¬ 
ment against liis brother in a former suit in whicn a f 

notes named Sheonatli, had been joined as a defendant, ilie Judge 
also found there was collusion between the hrotliers in bringing tins 
nnrl the former suit The Judicial Commissioner had based his judg- 
Int on trshorrand if taken alone, insufficient ground that Bonarsee 
Dass was a bond fide purchaser for value of the notes. 

This Committee recommended Her .i." 

ments because, in their opinion, the Courts in India had not sufficiently 

consiLred the nature of these Government notes, which required indoise- 
constcieiea e observing that there was no distinct evidence 

X strof tL^Xs—Ifthe paper, and that no evidence was 

• f nnv Ippal transfer of it. They held also that the claim was not 

pven of any ° the former suit. The judgment 

barred ^ ■ jtes of a legal transfer by indorsement, but added 

throwing remarks, which have an important bearing upon the present 

appeal^ ble title, either 

• f Ar m flntiretv • but such a transfer being exceptional and dependent 

‘on ™eciai eiXstan^ be raised by legal intendment or pre- 

on special j;i 77 ] the plaintiff’s case requires an answer 

sumption. Co q .^-ounds ; those on which the Court proceeded, of 

the brothers, would, if alleged and proved. 

have constituted a valid defence. 

■■ A^Xt^however, ought not to have a defence of this sort urged 
against^hL at the hearing, without due notice by the pleadings and issues 

“■ In coXstn, their Lordships were of opinion ‘bat the facts ought to 
_ nleadings and evidence, and that if the plaintiff 

XldTore a primd lacie Lie to the notes, “ the defendant ought to be 
oSonTshow, if ho can, title in himself, or some grounds displacing 
the plaintiff’s right to complain of his acts. 
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187S Ipon :i review of the eviilenee ami judgments in the Record now sent 

JiAViy. up, their Lori.lship.s are cI-miIv of opinion tl)at the plaiiitil'f has failed to 
jirovo such indorsement of the notes as would he sullicicnt in itself to 
transfer the leg il prope.ty in them. Wiiethcr the indorsements were 

riHAM n r CMUr* I ii I «1 L..k ii .■ 
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Riavv 111 iijum. wiierncr ine indorsements were 

open or special does not appear, hut. whichever they were, they were 
Gv)UN(' 1 L, made hy alli.sing the seal of tho mother, to whom it seems the notes 
.... were "lade payahlc. This act was done after Iier death, hy tlie hand of 
the plain ifl s hrollicr. im.lcr the circumstances hereafter mentioned and 

the moUieLr indorscm3nt purported to he otlier than 

f of rank 

tlrU i L nnr'" '’>■ on them, and 

hat It was not unusual for pmehasers to buy notes, bearing such seals 

lom ‘|iunihers of tlicir families in tho confidence that the seals were ilro- 

peil> aflixed. The Courts helow have found that Benarsce Dass bought 

these notes m tlie hona tuh belief that the seal had been i)roperly affixed 

lultheu Lordships are not disposed to dissent from that find^ing • hut 

ih , alone eannot avail, for it is obvious that a purchaser, howem-’io. 

luk, can gain no title by an unauthorized use of tho seal 

lb that, as hetwoen the hrobhers, the plaintiff has acquiescod in whTf 
done with the notes, and that both are now aebine l /nli 

11 false case with a view to obtain their value from tl e detndanl }nr 

1 made out. it cannot be disputed that it would be inenSrtn 1'' 

plaintiff to succeed n tlie suit And f ^"^Ouitabie to allow the 

is, whether such a Lse hastL^rst^bS':"' 

defence zlf tH: 

were examined on different occasions and in vaHon “ f wlio 

without the light to ho obtained om a evierv o^ 

the brothers. and conduct of 

The case of the plaintiff, made bv the i 

was that just before the battle of Chinhut in on ” ’7 “''“““’'nSs, 

two days before) tlie brother broke open thp 1^ L it is said 

the family house in which the notes were kept 
he mother’s seal, and afterwards sold tbe\iotes Th^^ 

tage of yT™'ol1;:a"l.bs^,tei!.rf ^ taking advun- 

was breaking out, and the Ef; ''“7 '’'f-'-t. The rebenion 

a position in which it was likelv tn i ® Residency was in 

The notes would obviously luve Iippi ®;'^POsed to military occupitinn 
that tho brother removed a?'® 7®' ""safe m this house andir ^ 
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in the hands of the Hish Priest. Ho, liowovor, declined to take charge 
of them, and they remained in the brother’s possession. 

What next followed is tlie subject of much conllicting evidence. 

A few general facts, however, distinctly appear. The rchcl forces hcing in 

possession of the city, the loaders of the robeUlovennnent vequuc.Uho 

native nobles to contribute money to its supiiort. Tlio plaintitl and his Cci Nt 
brother were related to the family of the ex-King of Oudh, and were called 
on for heavy contributions. It appears that tlie plamtitl was more roKictaut g 
than his brother to comply with these demands. A guard was placed at ^ ^ ^ 
the door of his house, and he was for some time imprisoned, no doubt with 
the object of inducing liim to submit to them. It appears, howevei he 
must have been released before the notes were so d to Benarsce Uass. 
which, according to Gooroo Mull the broker, was only eight days before 

the British forces recaptured Lucknow. 

There is no doubt that tlie notes got into the liands of the rebel loade s. 
and that they were sold, and the Begum’s seal atlixod to them by the 
brother at their instance, tlie proceeds finding their way to the lebo 
Treasury. It is also clear that other property of the plaintiff was attacl ed 
and sold by the rebel Government, and the proceeds disposed of in the 
ame way. These facts appear in the testimony of several witnesses, and 
esneciallv of Wajid Allv. one of the leaders of tlie rebellion. 

^ The notes were sold at a considerable discount; but tlie full price hen 
attainable for them appears to have been paid. The sellers weie those 
w\m believed in the probable success of the rebellion, whilst those only 
who had faith in the restoration of British rule were willing to become 

^”°irappears that none of the nobles yielded very willingly to the de¬ 
mands of the rebel Government, and that the contributions were m some 

““"Sl‘rt.n"i^\twes)'h:d1n"acrto supply money to the State, 

Ido nof ttnkX; wo^ld have paid Wuntarily,,, The money was ne- 
raanded, and they made it good as best they could. 

He also says, with apparent truth Tf ihp narfv did 

" Thera were three or four motives for this •—1st, If the paiby clut 

1 nfnvilv fhft State would have used force ; 2ndly. Tlie pait> 
not give volunta y. he 

Tret hopXil fhe rebeluon was s«c“oessful, that by a.isting the State 

Judge~fter‘’the ia”st remand to prove his actual paracipation in the disposal 

of the notes do not give ^w‘tX’at irevents the plaintitl 

Other Tim Collector of Mehsool, a tax of 5 

knew of the sale to ^enar Government on 

per cent., which appeals to annlied to the plaintiff for the 

the transfers ° of these notes, and was told by him 

mehsool payable on t for it. Anothei witness corrobo- 

that Benarsee Bass VO ^^j^^esses are not altogether to be 

rates this statement. at the whole case, that 

relied on, it is difficult of the manner in which these 

n^s^ware deaU witCand ihat they were sold at the instance and lor the 

benefit of the rebel Government. 
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It niiiy be that (lie notes were* oblaincd and sold under such circum- 

st.inccs of diircKs on the part ol llie ij-bcl (fovernnient that tho plaintilT 

niiiilit have iiii|i('!U'lied the s.dc. lJut he has not put forward that case. 

ll such a case had been made, questions would have arisen whether he, 

ns well as liis hrothcr. had not yiel led. however reluoLantly, to the 

exactions of the ivl)ol Govorntnent, an 1 acquiesced from some of the 

motives refcnetl to in Wajid Ally's evidence in the sale dictated by its 
leaders. 

PC I I '^''0 Aiul proceedin.^s of the plaintitf and his brother, after 

175. the restoration of British rule, are next to he considered. The first 
attempt to recover tho notes sold to Benarsee Dass was made, not by tho 
plainlitr. but i>y bis biotber. As early as October 1858 Mokiirumood- 
dowlali applied to the Assistant Commissioner of Bucknow in a summary 
proceedin;'to o'>tain possession of them from Dhunput Roy. one of the 
poisonscn^'iif'ed iiithesale. Dhunput's answer was. tiiat Mokurumood- 
dowJah sold the notes, throii-h his agoney, to Benarsee Dass, Waiid 
All> was called as a witness for the defence, and at that early period 
stated that the sale took place as a contribution to the w.ints of the rebel 
Ooveniment. 1 he .\ssistant Jiul^e was of opinion that "tho notes were 
appaienlly sold, and not stolen as jdaintitf represents, and that the 

.n the matter.” and he dismissed the claim as 

■H in t IS iroeeerliiiK, it may lio i.ropei'ly used to show that his 

b 10 hei, Witli whom the plaiiitift is now sai.l to heeolUuIiiis, and oil whose 

sol. to Benarsee Dass, and that lie di.l this on false Rrounds. This nro 
ceed.iiR IS also import,mt as showing that the sale to Benarsee Dass was 
openly discussed, and could hardly have remained unknown to tho plain- 

oir’ la Lon n early,"at lea'riis 

p,, ' T) ’ 1 Cl>de had ie*captured Lucknow in starch LnnI 

Iwnn""’® f Proo amation had been issued in .4pril, and the British rule had 
been restored throushout the province of Oudh in the early ptt of tha^ 

the 2^1 ’>'■ “"W 

statiiiK tliai his brother had ■•aot''ti;e notes as a'pl^udor^” 

sltn imS'ilid rt':: f" 

th.at the lateLss 0 Te ap^^ "'‘'^^PP^e'^tly conscious 

stated, as a reason f^tl e£ay "hat '' ho i7 
out, he was unable to take any s'tep for tl eh- - Lv “’7'^'’“'''°'’. ''^''e 
keep himself quiet.” If this means tint . obliged to 

during the rebellion, the uecessitv ceaspH nn obliged to keep quiet 

n.lo:if. on the other hloTr.trns t^ of British 

Government, the excuse is obviously a pJetence foTlikT^K^ the British 
apparently, a more pronounced partizL of Jhp , I 

S ■" “ “• rtr.". 

S?!,';: tSS te tt. 

biought by him against his brother alone. ’ ’ ^ 
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In November 1862. the brother, and in April 1863. the plaintih. 
applied for a certiticiite of succession to the mother’s estate. Both appli¬ 
cations wore refused, on the f'round that tlie covtihcaLecould he granted to 
noibhor until their respective [ISO] claims had lieon decided in a icRulai 
suit. The Judse of the Civil Court. Mr. Fraser. _iu Ins hrst in 

the present suit, describes these applications as a slnim hj^lit het\\een CinwciL 

the brothers. Whether this descriiition be £i-ue, must depend on (lie 

inferences avisinj? upon the rest of the case. l 

The suit to bo now adverted to. and the proceedings m it. are stiong- 
ly relied upon bv the respondent’s Counsel to prove collusiom It was a 
suit brought by the plaintiff against his brother and one ^ijeonath. a 
native banker, in Marcli 18G3, to recover the plaintitt s 
of the notes, viz., Rs. 26,340 from his brother, and Rs. ^ 

other defendant, Slieonath, as the pmohaser of notes of 
It appears from the judgment of the Cml 

Wmther made admissions Avhich established the plamiitt s case, iljcse 
admissions of the brother were to the effect that he had broken the seals^ 
taken away the notes, and carried them to his own house, because of ti e 
plaintiffs Lira to the immoveable estate and that 

siv weeks af.r Uje 

hUtadt'Sout^ SXcTng Mota-ullddo^alfs Tare? and that no 
eieoutbn LsTken out by the plaintiff against h s brother, are rehed on as 

"^“Tht"c:mmiUrfn advLtin“g 'rthelrstlpZ to this suit, alMed 

to the fact that the plw thalt^^^^ h::t^:^irim 

against his that judgment.’' Notwithstanding this 

so vent or mcapabb of sat.sf^mg Ujat fj^dgme 

'show the babiUty of his brother to satisfy the judgment, or to account 
‘’‘L”adrweighUo the Tnteretce arising from this circumstance it 

has been proved Jthe brother sued the present plaintiff for 

another was ^ . . . g^are of the mother’s immoveable property. 

Es. 15.000 as the vaueo^ his 

It appears that this suit wa P brother Rs. 3.000, 

the terms that ® jtg_ 1^300 when the present plaintiff got 

all the i^other ® j judgment obtained by the plaintiff 

arises from ^ 03 340 on the 24th April was, as between 

against his brother for Rs 23 b^ 

themselves, collusive otherwise enforcing it, compromised the 

instead payment to his brother b Es. 1,700, The 

other suit P ■ ^the agreement of the plaintiff to pay a 

other part of the c^^P the’notes which had been sold, is a still stronger 
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notes, or their Viilue, from the pnrchnsers, since this further payincnt is 
iiiiiile to ilepeuil on ihe attaiiuiTuit of that ohject. 

Another circumstance in this suit against the lu'other and Sheonath 
hears directlv on thu pro-'ent. Ho the '2dnd Ortuhiu-ISGd, tho plaintiff 
petitioned tiiij Cnurt that tlio for Rs. :27,l)()0 which Henarsoe Dass 
had hoiiitht shoulil he altachcil an 1 s )1<1 in exociuion of tho decreo against 
his brother. Aiul on the lltli l>eceinl)cr, an otlu- -r of the Court issued an 
injunction to Ilenarsee Dass not to part with the notes until further 
order, and fo bring forward any oliiections lie niiglit have. In answer 
to this ord*-r Heiiarv.'e Da-s wioto. on the IDth J>eceinl)er. [181] stating 
(liat the notes la list of which he enclosed) li.ul been purchased liy him 
(luring tho rebellion, au'l iflerw u-'ls resold in Calcutta. 

This irregular injunction appears to have been issued without the 
sanction of tho .Indge. It was undoubtedly an attempt to obtain by 
indirect means possession of tho notes in the liandsof Eenarsec Dass, and 
it is said l)y the resj)ondent th it this was the main end and ohject of the 
suit. 

The jn-esent suit was then l)rought in September 18G4. Tho first 
liearing was before Mr. Fraser, tho Judge who had decided, in the plain- 
tilT s favor, the suit brought against the brother and Sheonath. He came 
to the conclusion that tlie brothers were acting in collusion. Referring to 
tho former suit, he intimated that he had been imposed upon in it; and 
that he was satisfied that it had been collusivcly hrouglu to assist the 
attack intended to bo made on Benausee Dass, wlio was the largest pur¬ 
chaser of the notes, and not to obtain satisfaction from his brother. 

Although the Civil Judge having heard lioth suits was certainly 
in a favorable position to form a correct opinion on the conduct of the 
parties, it was thought by this Committee that his decision was based on 
an issue not sulficicntly raised, and upon evidence insufiiciently developed. 

On tho first hearing upon the reman .1, and after an issue raised, and 
further evidence taken, the then Civil Judge. Mr. Lincoln, after an 
elaborate review of the history cf the suit, came to a distinct finding that 
there was collusion between the brothers. 

On appeal the Judicial Commissioner (Mr. Capper) thought further 
evidence was necessary and remanded the cau.se. His opinion appeared 
to be that the gist of the case was, whether tlie mother s estate had been 
completely divided. 

Mr Lincoln, having taken the evidence of Dhunput Roy, again found 

that m his opinion, collusion was conclusively proved. .Another appeal 

led to a further remand by tho then .Judicial Commissioner (Mr Couner 

wlio thought the question should be tried, whetlier the plaintiff sanctioned 
or was aware of the sale. moiiiouefa 

Mr. Lincoln again took further evidence, and reported thus ■— 

Tho evidence now adduced conclusively nroves Mv,i- if H.,.', i • . 

Sh“ ‘ "• »' “« ••”ol 

He further reported— 

“ There is reason to believe the 

rebel Government as the contribution ofthabrntl ^^ appropriated by the 

of the dc facto Government, of which thev v^^^^^ 

maintenance of which they were equally interested 

the deciJe Vf'fh6Xd^‘udt^va^’affirmed''bu^"™'''i^'’’' 
the Lower Court had found thautS orthr^^'rhSen^' 
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and that it had nob been proved that the notes in (juestion fell to tho 
plaintiff’s share, and as tliat tinding had not been traversed on appeal, it 
must be taken to be admitted by the plaintilV. Their Lordships are 
constrained to say that the ground on whicli Mr. Currio bases his decision 
cannot be supported. It was clearly open to tlie plaintill to (juestion this 
finding upon appeal, though it may not have been distinctly iraversml, 
and in their view the finding, when looked at, is not supported by tho 
evidence. 


But their Lordships, after considering the inferences arising from tlie 
evidence, and the conduct of the parties, to which they have already 
adverted in some detail, see no sulVicient grounds for overruling the finding 
of Mr. Lincoln that the plaintiff was aware, during the rebellion, of the 
sale of the notes, and of the circumstances under which they were sold, 
and that the brothers have since been acting in collusion to recover the 


notes or their value from the defendant. 

Collusion of this kind, with knowledge of the facts, being found, it 
ought to be presumed against the plaintiff, even if it were not directly 
proved, that he [182] acquiesced in what was done by his brother in tlie 
disposal of the rotes, and therefore is, equally with him, precluded from 
impeaching the sale. Consequently this suit, in which, moreovei, he has 
put forward a case not resting on the real facts, but in which he lias 
treated his brother as a delinquent, in his dealings with the notes, cannot, 
in their Lordships’ opinion, be sustained. They have, therefore, to state 
that their advice to Her Majesty will be to dismiss this appeal with costs. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt.. Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner. Mr. Justice Spankie and Mr. Justice Oldfield. 


Lvell {Defendant) v. Ganoa Da[ (Plaiutifi). [1st June 1875.] 

1 A. 60. 

Ooods o/a daiifferous nnlure-Utiti/ of i>ersons seiulrnff—Notice-Act XVIU of IHoi, 
8. 15 ~Negligence-Act Xlllof 185o—Suit for compcnsolim for destruction of 

A person, who sends, fer conveyance by rail, an article which he knows to be of 

a dangerous and explosive nature, is bound, both on the pneral principles of 

law and by the special provisions of the Railway Act XVIII of 1854, to 
give notice of its contents to the Company’s servants. He is also bound to 
take all reasonable precautions to preclude the risk of accident. Failure to do 
either of these things will render him liable for tbe consequences, whether they 
occur in a manner he could have contemplated or not. 

Mode of assessing damages in a suit for compensation or destruction of life 
under Act XIU of 1855 discussed. 

[68] On appeal bv the defendant to the High Court, the learned 
Judges of the Division Court (Stuart, C.J.. and Pearson, J.) before which 
the appeal came on for hearing differed in opinion. 

Judgment of the Divisional Bench. 

The judgments of the learned Judges were as follows 

Stuart C J —It has been with no little difficulty and hesitation that 

I have arrived at the conclusion that we oug ht to d is miss this appeal, at 

• Appeal under cl. 10 of the Letters Patent, No. 2 of 1875. 
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li'iLit suliJitantially. for 1 must propose ii UJoilificidioii of flic Suljoi'cliuale 
Judgo s decision and order. 

Mr. Lyell. tlio flcfcndant. is no doul»t, uiKlcr tdiu circuuistauces, 
cntitleil to nmcli consideration, and oven to a certain syinpatliy : and, if 
the nature of the case had admitted of it. I would liavo been glad to have 
determined his lialdlity to he nicroly nominal. His manifest good faith 
in the whole transaction, the absence of any, motive or idea on his part in¬ 
consistent witli conduct entirely innocent, nay. the fact that by the 
manipulation of the dangerous malcrials which caused the explosion, the 
filling and packing of the bottles, and the careful preparation of the box for 
transit by railway. Mr. ^ ell and Mr. Pollard exposed themselves to the 
greatest possible risk, a risk that might have cost them their lives, are all 
suielj sufficient to absolve Mr, Lyell from liability in any grossly culpable 
sense. But notwithstanding these just claims to consideration and sym¬ 
pathy, he cannot be relieved of liability, and a liability proportionate in 

some degree to the nature of the plaintiffis claim, and to the extent of the 

loss she has suHered. Of the serious nature of that loss there can be no 

doubt, and it is not disputed that her husband’s death was occasioned by 
the explosion of the box at the railway station 

On the evidence it is not easy satisfaotoniy Uuietermine what it was 
that occusione.l tlie fatal exiilosion. Tlie weislit of it is, I tliink afiainst 
the suffleation tl.at )t was ocoasione.1 l.y iViction. Tl,e more i-easonable 
condusion IS tliat tile explosion was spontaneous wliile tlie box was lying 

.“fas 

received, arid such, as well as wo cm .pp n i T ? . 

of the matter. But with referenco tn \r was the truth 

my view, immaterial 

Mr. Lyell’s professional knowledge and exiiPrlcn^ 

have led him to anticipate such an accident p-*^^ not such as to 

explosion: and any want of such knowledge ind^r*^' spontaneous 

on the evidence, not to be wondered at V his part is, 

liowover. does not relieve him of liabilt- f ^'•^^'‘^fance of itself, 

chemist, ho was bound to protect the nublic in-ofessed 

or others, to the utmost if his powei a^' 

precaution against any possible censp ’ ^ of every 

ending by railway, o/l,rotl.e; "’ith ^nd 

which, It appears from the evidencp u ^*i 0 mical substances 
-p osive, and therefore dVo'e.r»d' fh‘'' ^ ^ 

Mr Lvfill'^^ assumed and taken to h 

skilled cheini-;i w ® known, at least 


26 


CIV.] 


I.VKJJ. I\ (;aN(’.A I'AI 


[ALLAHABAD 


" dangerous,’’ or some other e(iu:illy suitalile lerni, or i?i some other way, 
or by some other means. Indeoil, it appears irom the record tliat )ie was 
aw’are of the importance of such a precaution ; and as to S. lo, Act XVIIJ 
of 1854, no doubt that enactment is penal, and contemplates a criminal 
px'osecution, but such a law' does not intei'fere w'ith, much loss take away, 
the civil remedy. On the contrary, I consider it assists a civil suit foi 
damages, by the warning it has placed on tlie Statute Book to all persons 
in the position of the defendant to be careful to use all proper precautions 

against accidents of this kind. , , 

[67] How’evev, tlierefore, Mr. Lyell’s conduct may be explained and 

in a sense palliated, his legal liability to the plaintiff, is, in my opinion, 
undoubted, and he must pay damages. The only question, therefore, 
that remains is how, and to what amount, these damages ought to lie 

*liSSGJ>S6Cl. 

The impression made upon me at the liearing of this apiieal was that, 
if there was a case for damages at all. tliese should he merely nominal, 
and that tlie lowest possilile figures would, under all the circumstances 
have satisfied the justice of the case. But the anxious consK eration 1 
liave since given to it lias convinced me that such a result would neither 
lie consistent with the nature of the suit, nor with fairness to the plaintitl. 
Her loss is extreme, and, the defemlanfs liability to her being once 
reached, lier claim for compensation must, in iirinciple as well as m 
suhsianco, he admitted. The law in force in India on this suhiect is regu at- 
od bv Vet XIII of 1855, which, on tho preamble that it is oltoii 
times right and expedient that tho wrong-doer in such case should be 
answerable in damages for the injury so caused by liim proceeds to 
enact that the party injured may maintain an action, and that eyeiy 
such action shall be for the benefit of the wife, husband, etc., and tha 
“in every such action the Court may give such damages as it 
may think proportioned to the loss resulting from such death. TUeve 
are no children in the present case, so that the loss is tnat of the plaintiff 
herself exclusively. The Subordinate Judge, m considering the (juestion 
of damages, very i.ioperly takes into account tl«deceaae.l 
estimates was from 30 to 35 years, adding tha l.y all « 

deceased was a strong, healthy, robust man, and tliat it is not iinpiohable 
that he might have lived to the age of 70 years, and he decides upon an 
allowance of Es. 200 a year, or Rs. 17 per momh, which reqimijd an 
investment of Rs, 5,2.53. It appears to me, liowever, that the >0'<1 ; 
nate .Judge lias conceived an undue estimate of native life. The piopoi - 
tion of natives who attain the age of 70, is I lielieve, very small and the 
atmosphere, work, and attendance at an ofhee connected with a aiKvay 

station such as that in Allaliabad is, ... my opinion, not “> 

longevity, and all things considered, it apiiears to me that t''e oBe' 
gestedbv Mr. Howard (on the as,sumption of his clients liability) is a 
fair one That suggested offer was a monthly [68] allowiince of Rs. In 
ecurbv the inveltoent of Rs. 3,000. Whether the investment of such c 
sum would produce a monthly allowance of Rs. 1,5 or whether ,t is nerves- 
sarv that the plaintiff should have such a monthly allowance I do not 
determine but I consider that I sufficiently meet the loga conditions of 
he sur^nd the just claims of the plaintiff by awarding to her as 

m”idr(rthe decree of the Subordinate Judge and qued ultra dismiss 

7 ^a™ noUhOTghTit°necoZ.T^ say anything respecting the posi- 
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lion of Mr. I’oiliUt] in the c;i^e. Flo. no doubt, w:is also a skilled chemist 
and was slated to have been, and I presume still is, member of the 
i’haiinaceulical Socie'y, and if ho had acted on his own respousibility 
wit lio’.it reference to his eontieciion with Mr. Lyell, his separate liability 
woid<l have been undoul»ti'd. lint he was at the lime the servant of 
Mr. Lyell. was, so to speak, Mr. Lycdl'.s hand in the matter, and, as the 
Suboidinale Judge jails it, his omission or neglect was the omission or 
neglect of his master. Jlut 1 need not enlarge further on tills subject, as 
Mr. Pollard’s iinmmiity from liability was, I believe, not disputed by the 
nlaintitfs counsel. 


i'KAlisDN, J. —Ihe real cause ot the explosion by which the plain- 
tilFs luisband lost his life does not appear to mo to have been ascertained 
icyond all ilouht. Tliere is no evidence whatever to show, and I think 
that rheie is no reason to suppose, that the box which exploded contained 
either potassium or fulminating powder; and I must, therefore, proceed 
ujion tlie assumption lhat the explosion is attributable to tiie detonating 
jiowder. The learned witnesses are agreed that such an explosion might 
he occasioned by heat, percussion, or iriebion, and are inclined to surmise 
that, in this instance, the explosion must have boon occasioned by friction 
which might liave resulted from the breaking of the bottle containing the 
detonating powder, or from the otlier bottles coming into contact with it, 
or froui sucli an accident as a fall. But there is no evidence to show that 
any thing occurred which could cause friction. On tlie contrary, the evidence 
goes to show that tlie explosion took place when tlie box was lying upon 
the ground, without any application of force to it, and, so to speak 
spontaneously, and yet most of the learned [69] witnesses seem to be 
of opinion that such spontaneous explosion is impossible. Ur. Waldie, 
indeed, in answer to the question, “supposing it were approved that 
the box suHered no violence of any sort prior to explosion, what would 
you he disposed to attribute the explosion to,” answered, “ I should 
now suppose that, under the circumstances, the explosion might have 
taken [dace owing to chemical action having arisen between the ingredi¬ 
ents constituting tlie detonating iwwder.” He does not, therefore, reject 
the hjpothesis of spontaneous explosion as wholly out of the question- 

informs us, that such a comjiosition. wlien the nniachlo i 
too finely or the sulphur is not quite pu e Ts li , hi tn r 

point. They all seen, to intimate that Cv on the 

the explosion ol the powder in transit in 

packed. That Pollard rvho prepared the ® in'oi^oi-ly 

liable to spontaneous explosion mav he l^nowlt to be 

known it to be so, he ™„U neve, have '’O 

volved in mixinq it. But I must ennpl.^i I, himself to the risk in- 

have known, that its explosion micht he^* ^"^5 u ““Sht to 

its transit by railway, it wal ,,7 ‘^at, in 

tliat he was, therefore, legally bound tn ' 

nature on the outside of the packaiie distinctly its dangerous 

the book-keeper or other servant of the ^ 'n writing to 

for the purpose of being forwarded Thr'rt"^ delivered 

and for that neglect he may have been pun shaUe 

puujbnaoie. but it is contended that. 
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although ho would liave hcen liable to an action liko tlio present liad the 
death of any person ensued upon an explosion of the detonating powder 
caused by friction in the transit of the box containing it, lie cannoi he held 
liable for the consequence of its spontaneous ex)ilosion, wliioli lie couKl not 
be expected to have foreseen as probable, at a time when the box was lying 
untouched on tlie railway platform, and wliich could not have been proven teii 
by [70] any precautions which the railway company could have taken, even 
had they been made aware of wliat he knew, or should liave known, 
there was a danger arising from the possibility of friction in the event of 
the bottle containing the powder being broken, or tlie other bottles being 
brought into contact with it by a violent shaking of the box. This con¬ 
tention, which is founded on tiie presumption tliat it cannot he the inten¬ 
tion of the law to hold a man answerable for an event whicli he could not 
reasonably be expected to have foreseen, appears to me to be sound and 
cogent, on the assumption that the explosion was spontaneous, and I pre¬ 
fer to adopt the hypothesis that it was spontaneous, supported as it is 
by the evidence of what really occurred, and Dr. Waldie s opinion that, 
under the circumstances evidenced, it might have been spontaneous, 
rather than the opinion of the other learned witnesses who believe that it 
could not have occurred spontaneously, and that it must have been due 
to friction, although there is no proof of friction having taken place. On 
this view of the case, I would decree the appeal and dismiss tlie suit, l)ut 
order the parties to boar their own costs in hotli courts. 

The defendant appealed to the Full Court, under the provisions of 
cl 10 of the Letters Patent, against the judgment of the learned Cliief 
Justice. 

Mr. Hotvard, for the Appellant. 

The Junior Govcrnvwit Pleader (Dubu Dworka Nath Baneriee), for 
the Respondent. 

Judgment of the Full Bench. 

[71] Stuart, C.J. —I listened with great attention to the alile argu¬ 
ment of Mr. Howard, the counsel for Mr. Lyell, in support of the reasons 
of appeal, but after carefully and anxiously considering all that he urged 
with reference to the facts, the evidence and the authorities which lie 
cited, I see no ground for altering the opinion I originally formed on the 
question of Mr. Lyell’s liability to the plaintiff, and the amount to be 
assessed as damages to her for the loss of her husband. I would, there¬ 
fore, affirm the judgment of the Divisional Bench, and dismiss the appeal 

with additional costs. 

PeaksON, J. -After hearing the case re-argued in appeal before tlie 
Full Court, I find no reason to alter the opinion expressed by me alter 
hearing it argued in appeal before the Divisional Bench ; and will add only 
a few remarks which will proceed, as did my former judgment, on the 
hypothesis that the explosion of the detonating powder was spontaneous. 
Cn that hypothesis, I still consider it to be most material to determine 
whether the death of the plaintiff’s husband was tlie result of the defendant 
appellant’s illegal omission to comply with the reQuirement of S. 15, Act 
XVIII of 1854. My opinion on that point is that the misfortune cannot be 
held to have been due to that illegal omission. Had the appellant informed 
the book-keeper or other servant of the railway company to whom the 
package containing the detonating powder was deli-[72]vered, that it 
contained detonating powder which was liable to explosion by friction 
or percussion, I cannot suppose that any other step would have been 
deemed necessary than to take care that the package should be secured 
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li'orii iho ri>k- ol nxpii)Nion hv iriftiiMi or pi'iviNsion; ior delonatint* 
P'>\v.l;'r is shown hy l,lio rrlil.'nc.' ii>>' lo have Ivon ref^arded as being o( 
su lUngennis a nature as to re-piire other precautions than are needed to 
ol)viute lliat particular risk; the risk ut spontaneous rx|)losion being one 
which has tiever lierctolort; hivii apiirelieiuled. No precautions that could 
have hoen used to avoid iho risk ol exjdosioii l)y I'riction or percus¬ 
sion would itave avoided the ri^k ol spontaneous explosion. Under the 
ciremnstances, it seems to me now. as heforo. that, although the illegal 
omission of which tiie appellant was guilty may have been punishable 
under the Hailway Act. the iire-'Cnt suit for damages on the ground that 
<7anpat lull s deatli was caused by that illegal omission cannot be sustain¬ 
ed, the defendant not being justly liable on account of iiis illegal omission 

for what was not directly or presmnalily a consequence thoieof. Putting 

oiitol sight the illegal omission on wliicli the plaintilVs claim is based, 
t liere inigbt have hoen a question whether the defendant could be iustlv 
hold liable lor whal was certainly a conse,,u.mco of his having ))repared the 
detonating powder and having seni it to the railway premises lor despatch 
i\ jiassenger tram ; ami, in deciding such a question, if would in mv 
opinion he necessary to consi.lor wlielher the result wliiol. occurred was 
.1 natui.il and prol.ahlo consequence winch should have heen foreseen bv 
him . and upon the hypothesis, wliicii 1 have mlopted, that the explosion 
oft.cdetoiia»mg powder was spontaneous, and upon the ovidenocMvhicli 
^llo^\s lhal such a spontaneous explosion is a thing altogether new to 

horn liahiliL). Nor can I conceive that the illegal omission of wiiidi ho 
V'lS gniltj can ronder him responsible for an event which was not a 
consequence of that omission, and which lie could not reasoiiablv have 
lieen expected to foresee and provide against. If A were to throw upon B 
soine dnty water, of winch the natural and probable effect would bo to 
■ oil and spoil Ins clothes, and the dirty water by an unexpected and extri- 
ordinary action were to ignite the clothes and cause him to bo' bund to 
< eatb. 1 s.iouia be loth to maintain that A was rcsponsihle [73] for the 

It not eonten,Ie<l in the pleadins before the K ill Cmn't ,t'n 
explosion was proved to Inave been caused bv friction or i ha. t I ‘ 
b.ve heen spontaneous. What was eontondll wr'thlt 
caused l)y friction or was spontaneous was -i nvittpr f 
the appellant being eonallv liable for wh^r I miportance. 

by reason of his illegal onrissit.'“ThIs oo SirU''' 
above-mentioned, I am unable to admit '' tim reasons 

—.™l in ,l„ 

experts deposed tliat the powdei could imt iv, examined as 

tbe third, while admitting that in liit! av ■ ‘ exploded spontaneously ; 

compound explo.lo without ht.ion or 

't proved that prior to the explosion the hnvT"i’ ‘ 

iiny sort, lie should attribute the explosion tU'- "l”" '’'oleuce of 
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shock from the tiino ho received it up to tlie timo ho placed it inside llio 
counter, and that “ no one kickeil at the box. for nobody went that wa> 
by which wo understand him to mean that no one entered the passage in 
or near wliich he had placed the box. Tliis answer docs not exclude I ho 
possibility that the dork while writing the receipt may have struck (ho 
box with his foot. Tho coolie was standing outside the counter at a dis¬ 
tance of a yard troin it. It does not appear that from the place in which 
he stood he could see the box. Another witness, (Janpat Rai. wim siioko 
to tlie deceased just before tho explosion, stated the counter was so con¬ 
structed that a person outside could not see what was placed inside iL 
If the coolie could have seen the box from the place at which he stood, it 
is not likely that he would have kept his eyes [74] on it, and if a blow was 
given to the box the explosion which would have immediately iollowcd ii 
would have rendered the sound of the blow inaudible. Kven then if the 
compound be capable of spontaneous explosion, the evidence would lail 
to satisfy us that in the present instance it hail so occurred. 

We regard this point, however, as immaterial. Tliat the appellant 
had reason to believe the compound was explosive is sliown by the con¬ 
versation which took place between him and Mr. Bollard, and it was 
incumbent on him, both on tlie general principles of law, and by the special 
provisions of the Railway Companies .\cl. XVHl of lHo4, to give notice 
of its contents to the company’s servants, Hatl such notice been given, 
looking to the evidence of the station-master, it is possible the box would 
never have been received for despatch, and it is in the liighest degree im¬ 
probable that, had the deceased received notice of the dangerous nature 
of its contents, he would have pemiitted it to be placed in iniinediutc 
contiguity to him. The case appears to fall within the principle of 
V. Barnes (1) cited in the Court of first instance. Lijucli v. 
Nnrdin (2) establishes the principle that a person may be liable for the 
consecjuences of an accident resulting from liis own negligence in combi¬ 
nation with other causes whicli he did not contemplate. In that case the 
defendant left his cart and liorse unatteiuied in the street ^ the plaintiff, a 
child seven years old, got upon the cart in play ; another child incautiously 
led the horse on, and the plaintiff was thereby thrown down and hurt; 
it was held the defendant was liable to make compensation for the injury 


sustained by the plaintiff. 

Furthermore, assuming that the explosion was spontaneous, it could 
not have occurred had the appellant followed the practice he had hitherto 
pursued of sending the ingredients of the powder in separate bottles. 
With a knowledge of the highly explosive character of the preparation, 
he omitted a precaution which his own practice proves he considered 

reasonable to preclude the risk of accident. 

Tho sum awarded to the respondent api>ears to us by no means in- 
commensurate with the pecuniary injury sustained by her. Wo would, 
therefore, affirm tho decree and dismiss the appeal with costs. 
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(1) 31 L. J., C. P.. 137 ; 11 C. 13. N. S. 6E3 ; 8 Jur. N. S. 8G5. 
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Phlsi- NT: 

Sir James U*. Coldle. Sir linnie.s P,;icm:h\ Sir Maiilmjiie E, Smith, 

tnul Sir linherf P. Collier. 


Oil Aiiiienl froin the Court of the Judicial Commissioner of Oudh. 

Rajah Ameki: Ilrssi'N Khan v. Mukhpoom Singh 
AND OTHERS. [25tli June 1875.] 

3 Suth. P.C J. 195. 

Morlgnijee in posivssion—l'siifiiul — Interest—ConslrHclinn oj mortijage deed. 

A mortRaA<xJ in poi^sessioo, desiring to have the usufruct of the property and 
also interest at the stipulated rate from the time of r.lie mortgage down to the 
period of redemption, should show to the Court that such was the intention of 
the parties. (3 Suth. P.C.J- 15, F.) 

Mr. C'oifit’, for Appella-nt. 

Mr. C. W. /Jr«//ioo», for Respondents. 


JUDGMENT. 

[196] This is an appeal from a decision of the Judicial Commis¬ 
sioner of Oudh, which aflirmed the judfiments of the Assistant Commis¬ 
sioner, and of the officiating Commissioner who heard tho case on appeal 
from the Assistant Commissioner. 

Tlie suit was brought by Mukhdoom Singh, Mohun Singh, and Esree 
Singh against the Rajah Ameer Hussun Khan to redeem talooka Rawa- 
poor, which tlioy alleged had been mortgaged to one Ootnrao Singh for 
Rs. 3.067. and alter his death had got into the possession of the Rajah 
Nawal) All m consequence of a suh-mortgage from the widow of 

Oomrao Suigh The dofenc ant (the present appellant) is the son of the 

Uajah Nawab Ah Knan. ami his case ap|jears to be tliat tlie Rajah was in 
possession from a period prior to tlie settlement iu 1858; that in that year 
ho was admitted as talookdar to the talook, and he claims to hold it free 
of Uiiiy clciini on th© piivt of tli© origiiml oiortjjtigois. 

That the respondent Molum Singh, was entitled to the talook, and 
mortgaged it to Oo.nrao Singh, ,s not disputed in the present appeal no 
was lb disputed m the Courts below The morfpnop i 
Singh is of the English date of July 1846 ItTs itnfniT 
of a very formal and precise kind ; and states tUt M ^ TJZ 

of Purtah Singh, mortgaged the talook to Thakoor Onmi-m 
sum of Rs. 3.067. and Hxes the amount ii 

and two annas per cent, per month” Thp ^ ^ 
possession had been delivered to the mortg-icep^ 
clause:-”! moreover agree that wLever I be ^ it contains this 
engage to repay everv fraction of a nie of tho n ' ^ /o redeem I 

lump sum, at tho time when crops am not stinrf mterest in a 

end fallow portion of the a-'ricultmal v v the ground at the 

then have the estate redeLd" "^"“th of Jeith. and 

posse'ssirTtt':dtrt;et:t:i",:rr’^^ 

redeem has heen in no wav 1^ 010 ,^''^ ‘'isht ‘o 

the only .nestion in this case, upon th" nTerit: “Vhlr:': Ea^h 
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Nawab Ali Khan came in under fclie inortfiaf’eo’s title, or whether he came 
in as a stranger to it, so that lie can hold the estate l)y virtue of title or 
possession against botli tlio mortgagor and the original mortgagee. The 
Assistant Coinmissioner and the olheiating Commissioner have found as 
a fact that tliero was a sub-mortgage from tlie widow of Oomrao Singh 
to Rajah Nawab Ali. It is said that they have found tliis fact upon in* Council 

sufficient evidence. Undoubtedly tlie evidence is sliglit, but upon a _ 

review of it, and giving full weight to the considerations which liave Ijeen ^ 
presented by the learned Counsel for the appellant, their Lordslnps tliiidi 
that there is enough, in the absence of the proof which might have been 
expected from the defendant, to sliow that he did ol)tain possession in 
some way under the original mortgagee, citlior by a sub-mortgago, or by 
some arrangement with the widow of Oomrao Singh. 

That the claim to treat tlie Rajah as a mortgagee was not put for¬ 
ward for the first time after the settlement is clear from a petition, dated 
the 12th June 1856, of Mohun Singh. “After the usual petitionary 
address the petitioner states that the estate of Rawapoor, etc., the peti¬ 
tioner’s ancestral landed property, was mortgagoil to Rajah Nawab Ali 
Khan, and at the time the settlement was in progress "—that is, the 
settlement before the mutiny—“the Court ordered the petitioner to 
arrange for the payment of the redemption money." That, of course, is 
no evidence that there was such a mortgage; l)Ut it is proof that the case 
upon which the plaintiffs now rely was put forward at this early period. 

The petition, no doubt, does not state that the mortgage was to Oomrao 
Singh, and that by sub-mortgage the land [197] got into the possession of 
Nawab Ali Khan; but it sufficiently shows that it was then contended 

that in some way the Rajah held as moitgagee. 

In the present suit the evidence consisted of two depositions of wit¬ 
nesses given at tlie time of the settlement, and of the evidence of one of 
the plaintiff's. The deposition of Amjud Ali, who was the vakeel of the 
Rajah Nawab Ali Khan at the settlement, has been mainly relied on by 
the Courts below. It seems that the Rajah was at that time a minor, and 
that his estate was under the care of the Commissioner. This deposiUon 
has the character of a statement of claim on the part of the minor Rajah; 
and treating it in that way it certainly affords evidence that at that 
time the claim of the Rajah to a settlement was put on the ground that 
he was mortgagee. The statement in the deposition is this:- The 
villages of Koomhurya and Mahurya were mortgaged by Hoolas and 
Moonno Singh to Comrao Singh, talookdar of Rihar. whose widow, after 
his death either in 1254 or 1255 Fuslce, re-mortgagod them, along 
with the talooka of Rawapoor, to my master. The deed of mortpge is 
in my possession, and the amount is therein mentioned. I do not 
remember the exact amount; and ever since the re-mortgage we have 
continued in possession." The Rajah was m possession. The vakeel 
had to account for his possession, and this is the statement winch he 
gives and upon which it appears that action was taken; for in 1264 
Fuslee, according to this man’s statement, the lease was executed m 
favour of the Rajah. Tliere is a deposition of Duryao Singh Canoongee 
of Tehsil Biswan, to the same effect, but that cannot be regarded as legiti¬ 
mate evidence, because it is not shown that the man was dead, and he 
certainly did not stand in the relation of agent to the Rajah. 

Then there is the positive evidence of one of the plaintiffs who was 
examined in the present suit, Esree Singh who ia the grandson ol Mohun 
Singh. He says:— In 1264 Fuslee Mohun Singh mortgaged the estate 
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in question to Oomrao Sinsh for Hs. 3,0f;7. One year after the date of 
tlie luort.qafio lu* died, lie wlis taiookd.ir ul Hiliar. His wiiiow mort* 
gatjed it to Kajah Nawah Ali Khan for lis. o,-J0() in I'iOG Kuslue. Ever 
since up to tlic annexation iie hcltl. term for redemption was fixed." 

Tlie original mortgage being beyond dispute, and there being this 
evidence that the Jbijab lieM under a sub-inortgage. an answer was 
certainly called for on the part of the Rajah : and the answer he gives 
appears to be entirely unsatisfactory. He does not rely upon mere pos¬ 
session aiul sa\. 1 got in as a trespasser, and am entitled to bold the talook 
by virtue ol possession and jiiotected by ibe Statute of Limitations; but 
he sets up an atfirmative title that the cbuckladar leased it to him, and 
he has entirely failed to prove that title. He has asserted, hub has not 
proved it. Their Lordslups tldnk therefore that, under the circumstances, 
tiiey cannot say that the two Commissioners, who found the facts, were 
wrong in coming to the conclusion that the Rajah did hold the talook, by 
some title derived from the original mortgagee ; and, that being so, they 
think that the judgment of the Judicial Commissioner upon the main 
question should be supported. Mr. Capper, the Judicial Commissioner, 
who first lieard the special appeal, dillered from the Commissioners 
below, thinking the evidence was insullicient, but upon review Mr. Currie 
came to the opposite conclusion. Therefore three Commissioners in Oudh 
have thought that this evidence was sutlicient. 

U hat has just l)een said disposes of the main question in the case. 
Tlien another question arises, whether the decree of the Judicial 
Commissioner should stand with respect to the interest. ]tis immaterial 
to enquire whetlier the Judicial Commissioner had power to vary the 
decree of the ofhciatmg Commissioner in the way ho lias done, since their 
Lordships have the whole record before tliem upon general appeal, and 
may direct the right order, if this he not the right one 

whi.l ^^‘^“struction of the original mortgage to Oomrao Singh, 

\litell must to\ein tins question, it iippenrs to them thut the usufmot was 

mifc and that it was not the intention of the 

l e ti. e of tl e i “ ' rate of 43 per cent, from 

tlie Line of the niorlgage down to the iieviod of redemption It would 

Zmjr'tho roed'™f4 

Sedan,m and 4^’'^ “ ju'igment of tliis tribunal, Seth 

Felniiarv 1874 If I, h i i^ delivered on the 19tli 

liavo an ounW o H e , , f ?’■ “^ufmet would not 

on the part of the a,„»Ilant I Mr. Cowie, 

that the matter should remain if theh-^Lm l“'l 

was not entitled both to the infpro f ,of opinion that he 

Commissioner l.a p ed t ‘L - H ' "’he- the Judicial 

In the result their ord. ,; n ^ is concerned. 

^rm the decree appealed from and tn*}- ^'lajesty to 

PP Horn and to dismiss this appeal, with costs. 


aftii 
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Present: 

Mr. Justice Turner, Oficiatimj Chief Juslicc, Mr. Justice Penrson, 
Mr. Justice Spankie, and Mr. Justice Otdjie'ul. 


Queen v. Gholam Ismail and another. fSnd July 1875.] 

I A. 1. 

Ss. '-^97, Cr. r.C., I(i72-Judici(il procectiimjs—Hiijh Court's jioveis of revisuu. 

Where, on the iuquittal of the peiitioneis on a charge of mimier. and during 
the pendency of an appeal from the acquittal, they were arrested and brought 
before the Magistrate who ordered the detention of the petitioners in cvistody, 
vintil the decision of the ease in appeal. 

Held, by Turner, C. that tho proceeding of Magistrate was not a judicial 
proceeding and the High Court had. therefore, no power under S. 297. to set 
aside the order. 

Held bv Penrson,that the if igistrate’s order, whether a judicial proceed¬ 
ing or’not was not such a proceeding within the terms of the definition con¬ 
tained in S. 4, and that the High Court, could not, therefore, interfere with the 

order. 

Held, by Spankie and OUljield. JJ.. that the Magistrate's proceeding should 
be held to be a judicial proceeding aud the High Court bad, under S. 297, the 

power to interfere* 

Mr. Raikes and Mr. Colvin, for the Petitioners. 

The Government Advocate (Mr. Warner), for the Crown. 


JUDGMENT. 

[5] Turner, OFFG. C. J.—In the courso of the argument the learned 
Government Advocate has contended that the Court has no discretion to 
admit or reject an appeal duly preferred by an ollicer on helialf of Gov¬ 
ernment under the provisions of S. 272. CoJe of Criminal Procedure, and 
that conUquently the order of this Court calling for the record is tanta¬ 
mount to an admission of the appeal. I believe the Court is agreed 
that the provisions of S. 278 apply equally to appeals presented under 
S 272 against judgments of acquittal, as to other appeals. Ihe point is, 
however, immaterial because whether the Court merely ca ls for the 
record, which is the effect of Mr. Justice Oldfields order in the present 
case, or whether the appellate Court decides to hear the appeal, the 
Magistrate has no greater power in the one case than m the othei to oidei 
the detention o! the accused. Whether he has or has not the power m 
the view I take of S. 297, this Court is not now calied upon to determine. 
For the purpose of the argument it may he assumed the order of 
detention is illegal, but has this Court the power to mterfere with 
it? If it possesses such power, it is only in virtue of the piovisions 
of S 297 Code of Criminal Procedure. In England the legality 
of an order for the detention of a person can be deteiTOined liy the issue 
of certain writs. It was at one time doubtfu whether his Court pos¬ 
sessed the powers of issuing suoli writs, but that doubt has been set at 
rest by the 82nd section of the Code, whicli expressly declares tliat neither 
the High Court nor any Judge of such High Court shall issue any writ of 
habeas corpus, mainprise, de homine rcplegmndc nor any other writ of the 
like nature, beyond the Presidency towns. To European British subjects, 
and to such persons only, the 81st section of the Code accords the 
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privilege, if they are detained in custody, and consider their detention 
illegal, of applying to the Iligli Court for relief. 

[6] The legislature having thus clearly manifested its intention of pre¬ 
venting tlie summary iiiti‘ifrrcnce of this Court in cases in which natives 
of this counli y might complain of illegal detention, it appears to me that 
the Court would esiablisli a precedent at variance witli tlie spirit and 
letter of the law, if it onlored the release of the petitioners without being 
satisfied that it liad ])Owct to deal with the case under the provisions of 
S. 297, Code of Criminal Procedure. Wiiether a case is called for by itself 
or reported for orders, or comes to its knowledge, the High Court, as a 
Court of Revision, has only power to deal with it under the provisions of 
that section, and the powers of the Court arc defined in these terms :—“If 
it appears to the Iligli Court that there lias been a material error in any 
judicial proceeding of any Court suhordinalc to it, it shall pass such judg¬ 
ment. sentence or order thereon as it thinks fir..” Thus the interference 
of the High Court under this section is limited to judicial proceedings. 
Can it be said that the Magistrate’s order is sucli a proceeding within the 
moaning of that term in the Code ? The -Itli section of the Code defines it 
to mean “ any proceeding in the course of which evidence is or may be 
taken, or in wtiich any judgment, sentence or final order is passed on 
recorded evidence. By the expression a proceeding in wliich evidence 
is 01 may he taken, J understand a proceeding in whicli evidence is 
01 may bo legally taken. The Magistnitc did not pass any order on 
lecoided evidence, nor was any evitlence recorded. Was his proceed¬ 
ing a proceeding in the course of which evidence might be taken? He 
certainly did not contemplate taking any evidence, and in ray judgment 
be was not coni|)etent to take any evidence; lie was not holding an 
emiuiry with a view to commitment, nor did he contemplate any such 
iiKjuio nor did he make any commitment except to the custody of the 

snnprinv ‘ petitioners for trial to a 

S c. -fn l ’ for their interrae- 

^ f'"*" '''' detain them 

abscomliiig in the event of"/) petitioners from 

ordered their detention to cu^odrS ht'did n'’" 

X “I ^ed‘^: 

trate That may he, hut it doS nrnl'eL'lHl7fonow^h'\t-“^ 

Acrf/r’l/Inn v'il/ccnsf«e Syed Abdool 

doubts expressed by Mr Justice Pei/ I need not advert to the 

me. as to the soundness of the rulin/'in argument, and felt by 

any interlocutory as well as to a ifn i applies to 

agreed that the Magistrate's order in Hi ^ believe we are 

a final order; but T would poln! Ih^ was intended to be 
gmshable from the case before the Lurt distin- 

wjth which the High Court infeL/ ^ ^ ^‘^^d the orders 

which evidence might be taken Tb Passed in proceedings in 

—----consequently had before it 
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a judicial proceeding whioli foil within the definition. It may appear 
strange that the Court has no power to interfere as a Court of Revision if 
a Magistrate illegally orders the detention of persons in custotly without 
holding any judicial jiroceeding, and yet that the Court should be autlior- 
ized to interfere wliere the Magistrate has passed such an order in the 
course of a judicial proceeding : but tlie legislature may liave iiad in view- 
emergencies in which it would be essential to the preservation of tlie 
public peace to debar the interference of tliis Court, and may liavo legis¬ 
lated to provide for sucli emergencies at t-be risk of some hardship to 
individuals. 

For the reasons I liave given I w'ould inform tlio Judge that this 
Court lias no power to set aside the order. 

Peakson, J.—On the question whether the Magistrate's order direct¬ 
ing the tw’o men to be detained in custody pending the appeal in the 
High Court is a judicial proceeding or not, my opinion is it is not such 
a proceeding within the terms of the definition contained in S. 4, Act X 
of 1872. 

It was not a proceeding in the course of wiiicli evidence was or 
could be taken. The Magistrate did not contemplate any enquiry, [8] 
nor was be competent to make any enquiry in the case, which had passed 
out of his jurisdiction and was not before him. The High Court l)eing 
for this reason unable to interfere with the Magistrates order under the 
provisions of S. 297, the case was not one which could properly be 
reported by the Sessions Judge under S. 29G of the Act; nor could that 
officer properly admit the men to bail under S. 390 of the same. 

The order passed by him under the last-mentioned section cannot, 
however, be set aside as null for want of jurisdiction by the High Court, 
nob being a judicial proceeding within the terms of the definition con¬ 
tained in the law'. 

Spankib, J.—In my opinion, we have the power to set aside the 
Magistrate's order as illegal. 

Under S. 297 of Act X of 1872, if in any case either (1) called for 
by itself, or (2) reported for orders, or (3) which comes to its knowledge, 
it appears to the Court that there has been a material error in any 
judicial proceeding of any Court subordinate to it, it sliall pass such 
judgment, sentence or order tliei'eoii as it thinks fib. 

There are thus three ways in which cases of irregularity and material 
error may come before the Court, but the material error must have occur¬ 
red in a judicial proceeding. 

By 8. 4 of the Act a judicial proceeding means any proceeding m the 
course of which evidence is or may be taken, or in which any judgment 
or final order is passed on recorded evidence. 

It has been argued, first, that the interference of the Court can only 
be exercised where the order referred to in S. 297 has been final, and 
secondly, that the order in the case before us was not made in any pro¬ 
ceeding in which any evidence was or might have been taken, or in which 
any final order was passed on recorded evidence- 

In order to determine whether or not the Court’s interference is limit¬ 
ed to those cases only in which a judgment, sentence or (final) order has 
been passed, it is necessary to consider those sections which lead up to 

8 . 297. 

[9] S. 293 directs that all subordinate Courts shall send to the High 
Court such periodical statements or calendars of trials held by such 
Oourba as the High Court prescribes, exhibiting the offences charged, the 
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otVcncos of whicli tlic licenced persons are convicted, and the sentences or 
orders passed upon them. 

I’luler S. 201, and prohahly upon the exainination of any such 
periodical statements, as well as on any motion direci K made to itself, the 
Court may call for and cxainiue the record of any case tried by any sub¬ 
ordinate Court, for the purpose of satisf\injt itself as to the lefjality or 
])ropi‘iety of any sentence or order passed, and as to the regularity of the 
proceedings of such Court. 

Now tiie language here is explicit enougli. The record called for is 
the record of any case (actually) trird by any Sui)ordinate Court and 
conscipiently disjiosed of. and tlie High Court is to satisfy itself, (1st) as 
to the legality, (2ndly) or propriety, and (3rdly) as to tlie regularity of 
the proceedings. This section apijears to give to the Court supervising 
power, ft is !iot only to satisfy itself as to the legality or propriety of 
tho sentence or order passed, ljut as to tlie regularity of the proceedings in 
the case. Assuming that it may satisfy itself that there has been material 
error in any judicial proceeding of the Court, the High Court would be 
acting rightly in noticing it. 

S. 295 emix)wei-s any Court of Session or Magistrate of the District, 
at all times, to call for and examine the record of any Court subordinate 
to such Court or Magistrate, for the purpose of satisfying itself or himself 
as to tho legality of any sentence or order passed, and as to the regularity 
of the proceedings of such subordinate Court. 

Here the Sessions Judge, as the judicial head of the district, has con¬ 
ferred upon him large ]iowers to supervise the proceedings of the oflicers 
subordinate to him, and the Magistrate of the District has the same power 
as regards those directly subordinate to himself; and both the Court of 
Session and tho Magistrate of the District, when they do exercise this 
power, are to satisfy themselves as to the legality of any sentence or order 
passed, and as to the regularity of tlie proceedings of the subordinate 
Courts. But [10] though the words “ sentence or order passed ” may, at 
the Hist glance, appear to be the sentence or final order passed referred to 
in S. 204, yet on closely considering the language of the section a wider 
supervision seems at least not to be forbiililen. The interference may be 
exercised fli all taim. It has been argued that this may mean that the 
Court of Session is not to wait until it has an opportunity of examining 
le s a ements, noi the Magistrate to wait until he has seen the outturn 
of tlie work for the month; but that he may call for any case, whenever 
ne pleases, for the purpose of examining it, either as to the sentence or 
hn 0* the proceedings. This doubtless is so. 

“ pull fni- nn/ as well, when the other words 

call foi and examine tlie record ” are read with them. 

and the word" ‘‘ absolutely tried and disposed of. 

S 295 thrw;,-J T But this is not so in 

Lord' ^ot 0 aL r examine the 

not in' the former Court; and as those words were 

for a deliberate purpos;. Sr S 434 ^f 'Ct XXVoTlSbf 7* s’' 

-a!le theVeem-d^f a"; 

purpose that a Court of Court or Magistrate for the same 

words thaUiaJe ten adders “i ^he 
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that has been tried that may be examined, ))ut it is ‘‘ tlie record of any 
Court,” and it may be called up not only \\ hcMi the case lias hetm disposed 
of, but ' at all times,” and when, at least so I think, tlie record may not 
Imve been completed, but may be in course of formation, before a case lias 
been actually disposed of. and whilst it is under trial. It is not only the 
legality of the sentence or final order that may he looked at. hut also the 
legality of any order that may be in any sense final as it affects the jierson 
under trial though it may not bo the final order dis]>osing of the case, In 
fact the legality and regularity of the proceedings are to be looked at, 
whilst a case may be pending [11] so tluit they may be checked before 
it is too late, or before injustice lias been suffered for which it may be 
difficult to obtain redress. 

It cannot be denied, I believe, that this Court has been in tlie practice 
of calling up cases before they have been actually disposed of. \Ve have 
the authority of a learned Judge of the Presidency Court that tliere the 

Court has, since the date when the new Criminal Pro- 
In the cedure Code came into force, been almost daily, I may 

doolKadirhan{[). say, acting upon the general power of revision, which 

hitherto has been supposed to be conveyed by this first 
clause. And if it has power by this clause, as it seemsto me clear that it has, 
to call up to itself proceedings while they are in the condition of the pre¬ 
liminary stage of investigation, for the puriioseof correction and of giving 
proper directions for the conduct of the investigation, it must be incidental 
to that power that tlie Court should be able to suspend proceedings, for 
it would be a manifest absurdity to my mind that tiie Court should be 
empowered by the legislature to call up the record and the proceedings in 
a case for the purpose of looking at them, revising them, correcting 
material errors, and putting them upon a proper footing of investigation, 
but yet that the Court should have no power to stay the proceedings of 
the subordinate Court which required to be set riglit.” 

So far then I am not alone in thinking that the "order ” need not 
necessarily be the final order disposing of the case. I have already point¬ 
ed out that when the Court itself calls for any case under S. 294, it 
is, in my opinion, the record of any case that has been actually ivied and 
disposed of. But when tlie Session Court or the Magistrate, when exer¬ 
cising the power conferred by S. 295, has lieen satisfied oiiher that some 
order in any case, either final or in some sense final as to its ellccts on a 
party under trial, is illegal, or that some material error has occurred in the 
proceedings, the Court of Session or Magistrate may report the proceed¬ 
ings. The words, to be sure, used in the section refer to the " judgment 
or order as being contrary to law,” to the punishment as being too severe 
or inadequate;” but the course to [12] he followed is that the proceedings 
may be reported for the orders of the High Court. The order may have 
been illegal, the judgment may have been based upon no evidence or in 
defiance of all evidence, and the proceedings juay have been irregular from 
beginning to end, or materially so in fact. Though the section does not ex¬ 
pressly say that, if the Court of Session is satisfied that the proceedings 
have been irregular, it is to report tliem, it may be inferred from the fact 
that, under S. 295, it is part of the duty of a Court of Session to satisfy 
itself of tlie regularity of proceedings in the Courts below, and from the 
fact that, in a case reported for orders to the High Court under S. 297, a 
material error is to be noticed, the Court of Session may bring any 
irregularity before this Court by reporting the proceedings for orders. 

^ (l) 11 B. L. R. Ap. 8. 
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The case now I.efore us has conic up to to tl’if Court on the report of 
> Court of Session, aiul. un.lcr the first ciause of S. •..)/. if it 
to the Hinli Court that there lias heeu a material error m any juciicial 
proceeding of any Court subordinate to it, it shall pass such judgment, 

sentence or order tliereon as it thinks lit. 

It has been argued that tlic order to be passed must be one of the 
nature referred to in the clauses succeeding tlic first clause of S. 297. These 
clauses arc certainly directed to cases wlicrc tliere is a record, or a final 
order has lieen passed. But I am not jirepared to admit that they limit 
the construction to he put ujion the first clause. \^e ha\e to deal with 
the legality or propriety of the sentence or the order, and with the 
regularity of the procceilings. The suhsequent clauses provide for what is 
to he done in particular cases, and where the accused person has been im- 
jiroporly discliarged. lien this lias lieen the case, tlie order is certainly 
not a filial order in a case tyied. Tliere has lieen no trial, and the Court 
can order a person so discliarged to lie tried, or to he committed for trial, 
not, it will he observed, to be rc-tned. So where the facts show that the 
prisoner ought to he convictoil of an oflence otlier tlian that of which he 
was convicted, tlie Court shall pass sentence for the offence of which he 
ought to have been convicted. Again, a material error in the charge 
tliat has misled and prejudiced tlie person accused shall lead to the 
annulment of the conviction, [13] and a lemand to the subordinate Court 
on an amended charge. I need not repeat all the clauses. It is enough 
for my purpose to say that they provide particular remedies for particular 
cases and circumstances. In some it is optional to adopt the course laid 
down, as in tlie case where a person has been convicted of an offence not 
triable by the Magistrate who has convicted the accused person. In other 
cases the course to be followed is imperative. These clauses providing a 
special course to be followed in special cases cannot, I think, be said to 
control cl. 1, which gives the High Court a general power of revision, 
and makes it obligatory on the Court to notice any material error in any 
judicial proceeding by passing such judgment, sentence or order relative 
to that judicial proceeding, as it shall think tit. It is not, it will be seen, 
bound to pass any particular judgment, sentence or order, but it must 
notice the material error, though it may do so as it thinks fit. 

We now conic to a more difficult part of the case. Was or was not 
the material error reported to this Court bv the Court of Session an error 
in any judicial proceeding ? I have already given the definition of the 
words a judicial proceeding,” namely, any proceeding in the course of 
which evidence is or may be taken, or in which any judgment, sentence 
or final order is passed on recorded evidence. 

The prisoners released by order of the Sessions Judge were recap- 
tured, as far as l am to judge from the record, for there is one, by order of 
the district superintendent of police. The officer who arrested them reports 

ns having done so and forwards the men to the Magistrate, whereupon 

tbe llagistiate acting judicially, as appears from the heading to his pro¬ 
ceeding, commits them to jail as persons implicated in a charge of murder, 

ll,rH,r!l"’l?l ‘''® H'g'’ Court, and he orders 

Ther! wL a t -m,? ^as been disposed of. 

Ich a7 “ m and slgTedXThe '“'“h^d 

unde; S 19^0 he Code"'' l‘' "'I'®" ® 

bstifies his send ne e’''®“ before a Magistrate 

jnstihes his sending the accused person to take his trial for an offence 
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ti'iiiblo o\clii-|]l4]sivoly liy Llio Couil ot 8osbU)ii oi llijiliCourt, or wliicii lio 
thinks ought to 1)0 tried by sucli Court. The MagisIrate has suhsuijuontly 
explained that ho actoil under S. {)ii of the Art. and also with a view to 
secure the allendanee of the prisoners, when the High Court should have 
1 disposed of, and passcil orders on. llie appeal. The order passcit by bho 
Magistrate was alter ho liad recoived notice of the a])poal to ho served on 
the accused, I am awarolhat there is great doubt wiiother the u|)peal to 
ti)is Court can he said to liavc hern actually aduiitLed. But tho Magis¬ 
trate, whon ho roceived notice that Llic appual had hocu adniitlod and 
would bo hoard on a certain day, had every reason to assume that thu 
appeal had been properly adniilttHl, and tlierefore the consideration wlicthor 
i it had or liad not been actually aclniitted does not atlect the {juestion now 
before us. 

With regard to S. 9*2, under whicli tiio Magistrate acted, it may be at 
once admitted that tho section I'ofers to those cases in which a police otliccr 
may, without orders from a Magistrate and without a warrant, ai'iost any 
person. It may be conceded that tlio Magistrate could not liave iieen act¬ 
ing under ti)at section, which relates to primary arrest and not to a coin- 
mitnient to prison to await trial, or pending investigation and trial. But 
we have the Magistrate's assurance that he was acting under the Code, 
and this is apparent from his proceeding and commitment of tlie parties 
to the jail, that he believed himself to he acting judicially, it is not 
in my opinion a matter of any consequence, whether he followed this or 
that course under the Code, or how absurd or extravagant the course he 
adopted may have been. If it has tieeii an illegal one, and if his order 
lias been illegal, we are bound, assuming tliat it was made in a judicial 
proceeding, to annul it or to pass such order on liis material error as we 
may deem fib. 

There is certainly no evidence of witnesses recorded in the iiroceoding 
which followed the capture of the men released by tho Sessions Judge. 
There is however the report of the ixilicc officer, and the proceeding of tho 
district superintendent of police, and the Magistrate notifies his own know¬ 
ledge of the fact that they were implicated in a charge of murder, in which, 
ashebelieved, there wasample evidence on record to justify their conviction, 
[IS] and he appears to have regarded this evidence as guaranteeing the 
order of detention. He probably regarded the men as still in the position of 
accused persons committed for trial, for he had received notice of appeal, 
and tlierefore may have thought that tlie case was still open aiul that the 
Judge’s,order would not lieregarded as a final order in the case, which 
had still to ho heard and determined on the merits by the Court of appeal, 
With those considerations before him, and having regard to what was 
before.him, I am not prepared to say this order may not bo vic\sc<l as 
one coming within tho definition of a judicial proceciling. It is ti uo of 
course that the case of murder was no longer before him, and that in 
that case ho could have passed no orders. But, in my opinion, his taking 
up the charge against the men sent to him in custody by tbe district 
superiijiiendent of police should be looked upon as the initiation of a new 
case against them, and as being the commencement of a judicial proceed¬ 
ing (for a judicial proceeding need not necessarily be a criminal trial), 
and one too in which evidence might have been taken : as, for instance, 
one or move of the arrested persons might have denied that he was-the 
person released by the Sessions Judge, and the Magistrate might have, 
under those circumstances, examined witnesses to prove that he or they 
were tho same nsen as those ^Yho had been couiuiitled and released. I 
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admit, lliat the Magistnilu's inoctvilinK^ *i*J imt disclu^c any intention of 
callitif’ any witnesses, lint il tie ailmils that lie was aelill}^ judieiall)'. 
and as is the ease, il would only have been when he was acting judicially 
as a Couii of enquiry that he could coniinii the accused to jail, to await 
the result of j)pn<ling proceedings, and it appears that he considered that 
there was some evidence before him that t he accused were guilty cf murder, 

I am of opinion that we mustreganl his pioceeding as a judicial proceed¬ 
ing, however inapplicable that evidence may ho. or liowevcr wrong his 
course may have been. The error he committed in recommitting to jail 
one wlio had been released by the Sessions Judge was a material error. 
He had no power to make the order, which was final as far as they were 
concerned, as regards the matter before him. as to whether they should 
or should not be detained in custody ]>endiiig the determination of the 
appeal. But having made it. on some show of evidence, on tlie report of 
the district su|)erintendent and from matters witliin his [16] own know¬ 
ledge, and under the supposition that he was acting judicially, I think 
that we liave jurisdiction to deal with the order under cl. 1, S. 297 of Act 
X of 1872, and 1 would annul il. 

OehfieM), .T.--This case lias been referred under S. 296, Act X of 
1872, by the Ses'iions Judge for the orders of this Court. It appears the 
petitioneis were committed by tlic Magistrate to the Sessions on charges 
of murder, wore tried and acipiitted, and an application of appeal was then 
presented to this Court, under S. 272. wliich now awaits disposal. After 
this application had been px'sented and l)efore the appeal had been allow¬ 
ed, the Magistrate, upon the petitioners being brought up before him by 
the police, issued his warrant to the jailor that they he kept in custody 
untd decision of the case in appeal. 

The Magistrate s order is no doubt illegal. It is argued tliat this 
Court canpot mteifere under its powers of revision under S. 297, Act X of 
1872, on the ground that they do not extend to revise interlocutory orders, 
and that they are confined to errors in judicial proceedings, which is not 
tlie nature of the proceedings of the Magistrate in tliis case. 

In my view the argument fails, and this is a case which falls within 
the scope ol the Court s revising powers under S 267. 

There is nothing in S. 297 which excliules interference in interlo- 
cutoij oideis, assuniing the order in tliis case to he one. The words of 
the section aie plainIi, any case, it appears to tlie High Court 
Mmt there has been a material error in any judicial proceeding of any 

-te„::for 

be coustrued'k?,‘ i " it is argued thot’ should 

d^ moreo™ the " I think we have no'right to 

unde“r295 whiel "ho acts 

cases finaUy tried and disposerof' 

A iudittf;tSrs''Sd 

which evidence is or may be taken or ■ the course of 

is passed on recorded evidenc^ Judgment, sentence 

he looked on the P^itioner! aTpersT^^^^ present case 

police might arrest under G 92 Vet X nf ° offences whom the 

he treated them as still charged their being arrested 

pri.on on that charge, on a 

itiguur loun. He seems to me to 
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liiwe uonsi.ioml liimseU juMiuo jiidicijilly. un<ioi' liis powors ns ^rafiistrate, 
and tliough the cii-cumstances do not justify his so doinj*, the fact will 
nevertheless reuiuin, and I think it cannot ho said that a proceeding;, in 
wliich a Magistrato commits to prison charged ^yitll an ofl’enco a person 
l)rouglit up by the police, is not one which constitutes a judicial proceeding, 
for it will at least he one in whicli evidence may be taken. 1 would cancel 
the Magistrate’s order. 


FULL BENCH. 

rpESliNT: 

Mr. Justice Turner, Offg. Chief Justice, Mr. Justice Pearson, 
Mr. Justice Spankie and Mr. Justice Oldfield. 


Miscellaneous Application, tVo. '^3‘B of lS7o. 

Barkat-Ullah Khan (Petitioner) v. Rrnnie (opposite, party) 

[•Srcl July 187o.l 

1 A. 17. 

Crim. Pro. Code. lH7'i, S<. PiU—Sanction to pt o^ecute—.htr'n<iktmi of snjierior 

ConrlH. 

A s.inrtinn. given by any one of the Courts empowered inuler Iho Code, 
cannot he clisturlied by a superior Co>irt, But where the sanction is refused 
hy one of these Courts, the refusal docs not deprive the other Courts of the 
discretion given to them. 

[ F., 2 A.W.N. 84 : Rat. Unrep. Crim. Cases, 683 ; D., G C. 440 {44-2)-7 C.L.R. 
330 ; /)iss., 26 B. 785 (736).] 

REFERENCE TO THE FULL BENCH. 

Spankie. J. — Referred the following questions to the Full Bench :— 
"Whether, when the Court in which the evidence has been given, 
which is to form the basis of a criminal prosecution, has [19] exercised its 
discretion, either by withholding its sanction from, or giving sanction to, 
a criminal prosecution, the Court to which it is subordinate has any 
authority to interfere with the order, and if it has authority, to what 
extent can it interfere ? Can it, where the first Court has refused to grant 
sanction, reverse its order and itself sanction a prosecution; can it reverse 
that order and forbid the prosecution ; and where the first-Court and the 
Court superior to it defer, can the High Court exercise any interference, 
and to what extent? ” 

The reference was accompanied with tliese remarks: 

Spankie, J.— Mr. Ross "'cited several decisions of the Calcutta High 
Court and of this Court in support of his contention. In the first case 

the Sadar Amin refused to give the sanction asked 
Dinobandh.oo fo^, because he saw no reason to impugn the prima 
Phear^J authenticity of the document and for putting 

(l), ’ the petitioner on his trial for forgery. The Judge 

was then applied to and he sanctioned the pro¬ 
secution. An application was then made to the Presidency High Court 
to set aside the Judge's order. It was contended that the sanction 
contemplated hy section 170 of Act XXV of 1861, the former Crinainal 

< % 

• Counsel for opposite parties. 

(1) 6 W. R.a/is.) A-p., 6. 


1875 

•ll'I.Y 2. 


FI'LL 

Bench. 

1 A. 1. 

1876 

.JULY 3. 


Full 

Bench. 


1A.17. 


43 











[CRIM. 


1875 

jui.v y. 


Kl'l.L 

lA 17. 


I’eixhoil lln:.- 
fti.’e V. S'»<<niillirii 


ALI-AHABAD] l:\UK \T-I K'M\N I. KKNN'Il' 

I’l'oceiliiie Coilo, Ciin only Iv' ;;iven Ity Unit C’tim t in which tlif evidence is 
;icLuall> (lor the lii^L tiino) yivm in (he suit, or hy some superior Court 
before which the suit luis come in repihir course iind which, has thus 
before it all tlie matciials of the ca<e at the time when the application for 
its sanction is nude. Mr.-Justice i'hear was of o]m)ion that any Civil 
Court which lni> the power of callini' hcfoie it the proceedings and 
cvklencc of the suit, after satisthing itself (by proliiniDary enquiry if 
neeessar\) tliat the cliarge is prop.n- for investigation, can give sanction to 
:i criminal ]irosecuLion, am) that when one such Court has once given its 
sanction, a Magistrate is hound to proceed with the prosecution. It was 
a matter of inditlerence in Mr. Justice IMiear’s opinion that other subordi¬ 
nate Courts including, it may lie, the Court of first instance, should have 
previously refiise<l their sanction to the prosecution. Mr. Justice [20] 
Bayloy concurred, and the Court refused to interfere with the Judge’s 
order. 

A Full Bench of live Judges had suhsequently the lollowing case be¬ 
fore il. The |)etitioner produced a co))y of an order 
of a Divisionf?) Bench ol the Court in a pret ious case, 
staying the proceedings of the Court l)elow in regard to 
the committal of a parly lilt the result of a special 
ap)ieal then pending was known, and as it api)eared questionable wlietber 
the lligb Court lias authority to iiiterlcrc with the proceedings directing 
the coininituicnl ol a iiarly lor perjury or forgery, the referring Judges 
tliouglU that tlie (piestion should he subuiilted for the decision of a Full 
Bench. It was held that the High Court cannot, in the event of a regular 
or special apjieal being lodged against the decision of the lower Court, 
interfere to slay criminal proceedings until the appeal shall have been 
lieard and cletermiimd. The order, if treated as an order in a Civil case, is 
not, in Sir Barnes Peacock’s opinion. appealalJe under Act VIII of 1859. 
Noajipeal is given either by the Civil or Criminal Procedure Code against 
orders which are left to the discretion of tlie Civil Court, either granting 
or witliholding sanction to a criminal prosecution under S. 100 or 170 
tAct XXV of 1801), or against an order sending a case for investigation 
before a Magistrate under S. 171. But the learned Chief Justice goes 
beyond this, and lays down that as a Court of llevision the High Court 
could not interfere and reverse such sanction or order ui»on the ground 
that it was not warranted by the facts: for. as a Court of Revision, it 
could not reverse an order except lor error in law. In the case iiefore the 
Full Bench the application was not by way of a).peal. hut merely by wav 
of motion to jicstpone the eommillal. l^ut if the Court, as one of .\ppeal 
or as one of Revision, cannot reverse or alter such an order, tlien there 
w^s no mherent autliority that it had to stay proceedings. In this opinion 
of Sir Barnes 1 oacock. the other meinhers of the Court concurred. 

Ihe ruling of the Full Bench just referred to was cited by a Division 

In Ihc Matter cf t'''s Court. In this e ise the petitioner ob- 

liahi'.mt Iiai. Pent- sanction from the Court of the Subordinate 

son andTorncr, .I.T. Judge to a criminal prosecution under S. 19J of [21] 

*There was an appeal against the 
that the Tiul««i The petitioner's counsel argued 

Id at hel 1 ‘^"tertain the appeal, but the Judge 

a .I-ludge’s order. The peti- 
tioneijl^i awl^ the Hiah Court, urgius that the.-e was no appeal from 

(\)5\WR.Mis.Apj,.,ii " ■ ' -- - 

[i) H. C. R,. N. W. p.. 1874. p. 124 
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an order of a Civil Court s^nui'tloinuij a criininnl prosecution, anil lie Ihore- 
fore pmyed that the Court would send for tho record and pass 1 horc'un such 
orders as might seem tit. Tho Judge held tliat if a Judge could give sanc¬ 
tion when a Court subordinate to liim liad refused it, the natural deducl ion 
was that he could withhold sanction when the lower Court liad awarded 
it. The Division Bench remarked that it had l)een already ruled l>y 
a Full Bench of the Calcutta High Court, that, under Llie I'onner 
Code of Criminal Procedure, no appeal lay to the Zilla Judge from a 
sanction accorded by a subordinate Court of first instance to tlie 
institution of a prosecution, in cases in wliich sucli sanction is required. 
There was no difference in the language of the former or present Code on 
the point. The Court therefore, under S. 35, ;\et XXIII of 1861, set aside 
the Judge’s order. The Court further remarked :—“ We are much pressed 
to go further and set aside also the sanction. Had it not been for the 
illegal assumption of jurisdiction by the Zilla Judge, we should not have 
been empowered to do so, for it is shown that the subordiiinle Court faii K 
exercised tlie discretion which tlte law commits to it: and where a discre¬ 
tion has been so exercised, whether it Itas been wisely exercised or nol, 
we have no authority to interfere, On tliese grounds we limit our oi-dei' 
to the setting aside of the Judge's order. 

Another case came before a single Judge. In this case the J udge refused 

to sanction a criminal prosecution, The ])etiLioner 
pi'.^yed the Court to sanction the prosecution. Tiiis 
Brodhurst Court held that tho application could l)e enbortaiiietl ; 

but having regard to the circumstances of the irase. 
there appeared to be no grounds for interference. 

In another case before a single Judge the petitioners stated tliat tlie\' 
_ . had applied to the Zilla Judge for sanction to prosecule 
/Ji.”pearLu, Kunhia Lai [22] criminally ; failing to get a clear 

order, they went to the Court of first instance, l^ub 
that Court thought that it was precluded by the Judge's order from giving 
sanction. This Court remarked that, as it appeared from tlie proceeding 
of the Subordinate Judge tliat, in his opinion, am))le grounds existed for 
sanctioning the prosecution under S. 469 of the Criminal Procedure Code, 
but that he considered himself to he precluded by some not veryjpteiligihle 
order passed by the Zilla Judge, it would he riglib and proper in the inlerests 
of public justice to grant the sanction applied for by the petitioners, in this 
case the Judge, when applied to for sanction to prosecute Kunltia l.ul for 
forgery, is stated by tho Suliordinate Judge to have jiassed this older : 

“ I canuot give sanction.” If so, Mr. Justice Pearson's order scorns to 
have practically, though not in so many words, reversed the Judge s 
order withholding sanction. 

It appears to me that there is some confusion and uncertainty as to 
the extent of interference which the Court has a power of exergising. 

The case now before me is the exact converse of tliat which came 
before the Division Bench and has been cited. That decision is based 
upon the Full Bench decision of the Calcutta Court also cited. But the 
judgment of that Full Bench appears to me to hold that neitlier as a 
Court of Appeal or Revision can the High Court reverse or alter an order 
granting or withholding sanction to a criminal prosecution, anil furtlier 
that it has no inherent authority, by which it can interfere in such cases. 


(1) Mis. Appl., No. 86 B. ol 1874, dated the 80th August 1874. 

(2) Mis. Appl., dated the Hth A«gu.st 1974, 
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Sir l’e:icoc‘k remarked in of tltP casp^; citod the (ilies- 

fioii as in rpvuisiiif^ sucdi sanclioiis was hroii,t*lit l)efoie t!te Court by 
tiioLion. 1 asked how tlie case came beioic the Coui t l)y motion. The 
answer was that tho motion was in the nature of a ]5efition of appeal. 
But I am clearly of o[)inion that, in cases in which no appeal lies to this 
Court, relief cannot be given indirectly l)y motion in the nature of an 
appeal." .\ccording. therefore, to the Full Bench decision, there does not 
appear to be any power of interference. But the Division Bench of this 
Court, whilst acting on the judgment of the Full Bench, adds :—“ Wo are 
much )U'csscd to go furtlier and set aside also the sanction. Had it not been 
lor the illegal assumption of jurisdiction l>y the Zilla Judge, [23] we should 
not have been empowered to do so, for it is shown that the subordinate 
Court fairly exercised the discretion which the law commits to it; and 
where a discretion has been so exercised, whether it has been wisely exer¬ 
cised or not, we have no authority to interfere." But though the Court 
was doubtless right to set aside a jurisdiction illegally assumed by the 
Zilla Judge, it does not follow that it had itself authority to question the 
order passed b>- the first Court. The record was sent for by this Court 
to see whether the Judge luid or had not exercised illegal jurisdiction. 
If the Calcutta judgment be correct, there is no authority to interfere at all. 
If the Division Court’s judgment liere he correct, the Court can interfere 
ft hough it has the record before it for one special object), hut will only do 
so where discretion iuis not been fairly exercised. 

Mr, Justice Hrodhurst's order is one on a i)etition in the nature of an 
;ipi>cal from the Judge's order, and he considered that it could he 
entertained. 

Mr. Justice Fearson’s order, as I liavc observed, practically ignores 
the Judge’s order refusing sanction, and grants it as the act of this Court. 

1 do nob wish at the present stage to express any opinion as to the 
power of the Court to interfere. I think that it is desirable that the Full 
Bench should consider the subject and record an opinion that will remove 
nil uncertainty. 

Bui)u Jni Gopdl Gbose, for petitioner. 

Mi‘. and Mr. Conlan, for opposite parties. 

Judgment of the Full Bench. 

Tluner, Offg. C.J., and Pe.AHSon and OlDFIRTJi, J.T. concurred in 
the following opinion :— 

S. 41)9 of the Criminal Procedure Code, in declaring that the Magistrate 
shallnotentertain a prosecution ofany of the offences tlierein specified with¬ 
out the sanction of the Court before which the offence was committed, or of 
some Court to which it is subordinate by implication gives the Court before 
which the alleged offence has been committed, and to the Courts to which 
that Court Insubordinate, a discretionary power to sanction theprosecution. 
tf this discretionary power is exercised and sanction accorded, the 
[24] law gives no appeal from such an order. This was ruled bv thi «5 
Court in the case of Hai, decided ou the 4th April 1874 (ij ■ and 

there being no appeal, the Court cannot interfere on motion in the natre 
of an appeal this was ruled by the High Court of Calcutta in t! e rse of 
n<nn Ha^nr.e (2). Rut the refusal of one Court to exercise U 


(1) H.C. R., N.W. P.. 1874. p. 104 

(2) .5\V, R. .ViA. .4p..24. ^ 
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power doob not deprive tlio other Courts ol llio ri^lit to exeivisr lliu same 
power. H the Court holore whieh the alleged ollence is comniitled 


... .4 . 1... i. 


to exercise its power, the application to the superior Court is in the naturo 
ot an original application and uot of an appeal. It is an application to 
one of two or jnore Courts wliich are vested with independent powers of 
sanction. If the law declares that a person may act with tlie consent of 
A. or B. or C, although A. and B. may refuse to give consent, the consent of 
C. will bo sufficient. In placing a restriction on the riglit of prosecution in 
respect of certain oH'ences, tlie legislature has not confined the power of 
sanction to the Court before which the offence is committed, hut has 
conferred it on that Court and on any other Court to which that Court is 
subordinate, and the sanction accoided by any oneof those Courts sutisHes 
the restriction. This view of the law is supported hy tiic rulings of the 
High Court, Calcutta, UJhiobundhoo Cliuckcrbuttij), (1), and of this Court, 
and we are aware of no ruling to tlie contrary. But it is contended that 
sanction can only be given by a superior Court wlien the case in which 
the offence was coniinitted comes before it in appeal. To accede to this 
contention would lie to import into the Act a condition which we do not 
find there, and which we cannot find anything in the .Vet itself to war¬ 
rant us in introducing. .Vgain. it has been objecteil that in the view here 
taken of the existence of independent jiowers of sanction in two or moic 
Courts, it may happen that u- subordinate Court may grant sanction altci' 
it has been refused by a superior Court. Doubtless tliis is so, but to 
obviate the unseemliness of such procedure, it has l>een the practice of 
this Court, and we think it should be tiie practice of all superior Courts, 
to refuse to entertain the application until it is shown that an application 
has been made to the subordinate Court and that by that Court sanction 
has been refused. In reply to the [25] reference made to us, we answci* 
that, in our judgment, a sanction given by any one of the Courts em¬ 
powered under the Act cannot be disturbed by a superior Court, and that 
where sanction is refused by one of those Courts the refusal does noi 
deprive the other Court of the discretion given to them. 

Spankie, J.—1 cannot agree with the entire draft of the proposed 
judgment. I think that there is force, and great force too, in the 
objection that, in the view taken of the existence of independent powers 
of sanction with two or more Courts, it may liappen that a subordinate 
Court may grant sanction after it has been refused by a superior Court. 
The objection to such a course is on the surface, and it is met with the 
reply that it has been the practice of this Court, and should be the practice 
of all suporiov Courts, to rofusc to entertain an application until it is 
shown that an application has been made to the subordinate Court 
and that by that Court sanction has been refused. But. in my oiiinion. 
there is no need'of any such practice in order to get riJ of any such 
objection. It appears to me that the words of S. 469, Criminal Procedure 
Code, do not admit of the suggestion that there are two or more Courts 
with independent powers, and that if one refuses, the other can grant 
sanction. The words are that a complaint “shall not be entertained 
against a party to such proceedings except with the sanction of the Court 
in which the document was given in evidence, or of some other Court to 
which that Court is subordinate.” These xvords signify, I think, that the 
Court to which such Court is subordinate may, by virtue of its superiority, 
grant the sanction withheld by the low'er Court. At the same time, I 
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Iiulii tliHl fiiiiicliuii, once l)\ lln’ Court Lo whicli tlio Hrst Court la 

iniiiio'liiiti'K 'iiiljordiiiiUi’. cuuiiot lie withiield )jy any Comfc superior to 
lliui Coui'L When no siinclioii lia>v (iver lioeii ap))liccl ior in the two 
Courts below, it iitav. I ibink. be ^ivi'n by this Court as the superior of 
liotli, and so. wlirie no sauiTion lias been granted by the Hrst, it may be 
given by the sceond Courl. 

There is no appeal Iroui one Court to the other. But an application 
limy. I appreiieiul, be made on wbat is known as the miscellaneous side 
i'\ the .superior Court, and sanction, if not already given, may be granted. 

[26] Witii tliesc remarks, I may say that I agree in substance with 
the proposed reply to the reference made : that is to say, sanction given 
by any one Court cannot be disturbed l)y a superior Court, and that when 
sanction is refused by one ol those Courts, the relusal does not deprive 
the superior Courts of the discretion given Lo ibeni. 


APPELLATE CIVIL. 

PUKSENT; 

Mr. hiMtCf iSinmliie onil Mr. Justice (tilticld. 


Fatima Begam {Pluuihff) c. Sakina Begam ilJc/ciuUint)- 

[tiOtli .July lH7o.] 

1 A. 51. 

“ Dicetlmj place." immiwj of—Act VIII of my, .S. A and XXIIl of /«6i, S. i. 

A man’s family residence, the hxed and permauent home of bis wife and 
family, and to which be has always the intention of rcturniiiR, will constitute 
his dwclliiiR place wiihin the meaning of Act VIII of 1859. S. 5 and Act XXIII 
of 1861, S- 1. for the purposes of jurisdiction. 

[X.b\ A.W.N. (1892). 115.] 

Facts of the case The plaintifl', tlie daughter of Yasin Khan, 
deceased, brought a suit against the widow of Yasin Khan and his nephew 
.Uim Khan who had married the widow, in the Court of the Subordiaate 
Judge of Farukhabad. for recovering her share of the estate (moveable and 
unmoveable property) left by her fatiier in Farukhabad. At the time of 
suit A/.im Klian. being a sawar in the Sind Horse, was with ins regiment 
and he widow of Yasin Khan (now. wife of Axim Khan) resided in his 
family residence m Farukhaliad The Hrst Court decreed the claim in 
part. But lb was reversed and the suit disndssed bv the Lower VnuellatP 
Court on the ground that A/.im Khan was not residing within the Courts 
jurisdiction. The plaintiff made a special anpeal to the High Court 

S" it 

Pandit .IjiiMui ^aUl and Pandit Bishambkor Nath, hv tlio Hospoiidouts. 

JCDGMEMT. 

p2] The judgment of the Court was as follows ■_ 

“i; Ssris ;•" ?'"■" “•■■■ 

of 1859, and S, 4 Act XXIIl of 18611,°'“ 

Farukhabad Civil Coui-t. ' ^ jurisdiction of the 

ddlcd ihl Ulh May? 18^%cvcIbfsuL d' FarukbabS. 

Jauuary 1875. accree of Ibe Subcrdiuatc Judge, dated the 27th 
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The woids dwelling or residence are synonymous with domicile or 
home, and mean tluit place where a. person has Ills fixed permanent liome, 

, to which whenever lie is absent he has tlie intention of returning. In 
Lord V. Coh’in (1) it was held “ tliat place is properly the domicile of the 
person in which lie has voluntarily fixed the habitation of himself and 
family, not for a more special and temporary purpose, but with a present 
intention of making it his permanent home, unless and until something 
(which is unexpected or uncertain) shall occur to induce him to adopt 
some other permanent home.” And in a case cited in Broughton s Civil 
Procedure Code, B. v. Murrai/ (2), it was held that a man may have two 
dwelling-places, living sometimes at one and sometimes at another, and 
during his temporary absence each house though empty, if there be an 
atihfins revcrtcndiy will still be his dwelling house. 

[53] In the present case, Azim Khan, being a sawar in the Scindo 
Horse, his duties no doubt oblige his presence with his regiment for tlie 
greater part of his service, but the quarters of a regiment, always liable to 
be changed, are the temporary and not the permanent residence of the 
soldier; .Azim Khans family residence, admittedly within the jurisdiction 
of the Court, and the fixed and permanent home of liis wife and famils, 
and to which he has always the intention of returning, will constitute liis 

dwelling-place within the meaning of tlie law. 

We reverse the decree of the lower appellate Court and remand the 
case under S. 351, ActVIII of 1859. for trial of the appeal. Costs to 
follow the result. 


FULL BENCH. 

Present: 

Sir Bohart Stmrty Kt., Chief Justice, Mr. Ju'itice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


JlWAN Singh {Jtulgment-dehtor) v. SaRNAM Singh {Decree-holder). 

[5th August, 1875.] 

1 A. 97. 

Limitation-Act IXof 1871, S. lo-Suits and applicaliom. 

S 15 o( Aot IX of 1871 must be held to apply to suits, as distinguished from 
aDoiic'iiioiis and that the word ‘suit’ therein u-ied does not include an appli- 
catu.n t>r the execution of decree. Act IX of 1871 clears up what was obscure 
in Act XIV of 1859, under which the word “ suit ” has been used in a wide 
sense, so iis to include an application to enforce execution of a decree. 

[F. 2M. 1.] 

JiEFERENCE TO THE FULL BENCH. 

Pfarson and Oldfield, JJ. referred to the Full Bench, the 
question which of the two rulings of « f.P High Court [The Ruling 
of the High Court, dated the 1st May. 1874 or that dated the 17th June, 

1872], was the right one. 


(1) 4 Drew. 866 : 28 L. J., Chanc. 361. 

(2) 2 East P.G. 496. 
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Mr. Li’iicli iind Uulm Dvnrka X‘tHt Miibuji hv tlie ;i])iiellant. 

Mr..C't<///(d?. Piuulit Ajiiifluu Xatli, :iml Miinslii ILiiuttiniij Pamhadhr the 
resiioiulent. 

OPIXIOX.S OF TFIE FFLL BEXCH. 

TIil> follo'.ving opinions wore ilclivcred l)y the Full Bench :— 

[98] STl'Airr, C. -I. — I was a party to the decision ot 1st May 1874 and 
to the opiiiitin I then oxinos-^od I advisedly adhere. With regard to the 
jHCscnt rctcrencp, I cannot say tiiat an application for the execution of a 
decree is not a suit within tin- jnciining of S. lo, Act IX of 1871. T think it is. 
It iius l)een repeatedly held in England that the word “ suit ” does include 
any jiroceetiing instituted for tlie purpose of obtaining any beneficial 
order or relief, and that a petition presented for tliis ijurposo was a suit; 
and I observe it has been used in that sense in the practice of the Ameri¬ 
can Courts. In Kent's Commentaries on tlie .\njerican Law, Vol. I, [99] 
p. .114. note id), 11th ed. published in 1867, two cases are referred to in 
whicii it was decided that a maudiniui-s is a suit, for it is a litigation in 
a court of justice seeking a decision, ‘ and in the Calcutta case referred to 
by the Ofiiciating .Judge of Ghazipnr fl), the following passage occurs in 
the judgment of Sir Barnes Peacock. Chief Justice The word‘suit’ 
does not necessarily mean an action, nor do tlie words' cause of action’ 
and defendant necessarily mean cause upon which an action has been 
brouglit, or a person against whom an action has been brought, in the 
oidinaiy restricted sense of the words. Any proceeding in a Court of 
Justice to enforce a demand is a suit; the person who applies to the Court 
IS a suitor for relief ; tlie person who defends himself against the enforce¬ 
ment of the relief sought is a defendant; and the claim, if recoverable, is 
a cause of action. ’ The meaning of this. 1 think, is that the word " suit.” 
as used m b. lo of the Limitation Act, does not mean a suit or action in an 
e.\clusively teclmical sense. Imt simply and generally any proceeding 
intended and adapted to the recovery or vindication of any right or 
demand or material advantage. Such was undoubtedly the meaning 
putujwn the word suit’ by lawyers before Act IX of 1871 was passed; 

whether there is anything in that Act to 
change the construe ion which up to that time had been put upon the 

tb? ot that there IS nor do I understand that the mere men- 

mitinl t „ 1 ‘“i f M <=“ h"™ effect of 

“e efore ® 'r ‘1 ‘ is intended. I would, 

to the opinion therein expressed. ThCgl ourthe TY 
distinction between suits and applSrl ’ 5 V 

are never confounded together ^ never forgotten; they 

we have to consider enactf that! ‘Tn comnitine ""th 

prescribed for any ,uit. the time durinr [lOOl fl. 

has been prosecuting with due diliopn^/ ^ which the plaintiff 

Court of first instance or in a Court 0^2.'^'*^"’^ " 

ant or some person whom Hp va against the same defend- 

the last-mentio^ersuiris fouL7o?f^ -^ere 

-_-_-^ed on the same right to sue. and is 

(1) Hiirro Chwtder Roy ChoMru v 77--- 

J ^ moanry v. Shom-odhonee DebioJ^TR^, 
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inst;ifcuteil in good faith in a Court which, from dofoct of jurisiliction or 
other cause of like nature, is uijal)lo to try it.” The cases in which a 
plaintiff may honestly make a mistake as to the Court in which his suit 
should bo brought are not unfreiiucnt; and therefore tlie provision, con¬ 
tained in S. 15 is quite suitable to a suit. But the case in whicli a decree- 
holder could attempt to execute his decree in a wrong Coiirl 

must be very peculiar and exceptional; and a general provision of law is 
therefore not required to meet a case winch can hardly (ner occur. It is 
remarkable that Ss. 1(5, 17. IB, 19. and 20 are only applicaldo to original 
suits ; and it may reasonably be assumed that, if S. 15 had been intended 
to apply to applications for execution of decree as weU as to suits, tlie 
intention would liave been expressed and niado known in an explanation 
like explanation 2, which intimates that “ a plaintiff resisting an a»ipcal 
presented on the ground of want of jurisdiction shall be deemed to he 
prosecuting a suit within the moaning of this section.” Tii the absence 
of any such explanation, regard being also had to the distinction whicli 
is observed throughout the Act between suits and applications, 1 conceive 
that S. 15 must be held to apply to suits as distinguisiied from applica¬ 
tions, and that the word suit therein used does not include an application 


for the execution of a decree. 

Turner, J.—I concur in the opinion delivered by ^fr. .lustice 
Pearson, and place the same construction on the 15th section of Act T'K 
of 1871 as T have heretofore placed on the similar section Act XIV of 


1859. 

Spankie, J. —I accept Mr. Justice Pearson’s opinion as conclusive 
on the point referred to us. 

Oldfield, J.—Looking to the terms ofS. 15, Act IX of 1871, T do not 
think the provisions of that section were intended to apply to applications 
for execution of decrees, but only to suits in their strict sense. 

[101] It will be observed that throughout Act IX of 1871, a distinc¬ 
tion is made between suits, appeals and applications. It is to be found 
In the preamble of the Act, and again notably in S. 4, and in tlic second 
schedule, which prescribes the period of limitation applicable to three 
divisions of subjects, suits, appeals and applications, amongst the last of 
which are found enumerated applications for execution.s of decrees. 

I think Act IX of 1871 clears up what was obscure in Act XIV of 
1859, under which the word suit may have been used in a wide sense, so 
as to include an application to enfoi’ce execution of a decree. 

The title of Act XIV of 1859 is an “ Act to provide for the limitation 
of suits,” and the preamble is “ whereas it is expedient to amend and 
•consolidate the laws relating to limitation of suits, it is enacted as fol¬ 
lows:” but the title and preamble of Act IX of 1871 differ materially 
Act IX of 1871 being “ an Act for the limitation of suits and for other 
purposes," and it recites, “ whereas it is expedient to consolidate and 
amend the law relating to the limitation of suits, appeals and certain 
applications to Courts, Ac.” Whereas in Act IX of 1871, suits and 
applications are separately treated, the word suit cannot, I apprehend» 
he held to mean and include an application. 
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FL'M. BFA'CH. 

Present: 

Mt. Justice Tui'ucy, Offic.iiilinii Chief Jui^licc, Me. Justics Pcciisou, 
Mr. Juiificc Spmikie, ami Mr. Justice. Oldfield. 


Te.t Ram and others {Auctiomjturrluuers) v. H.vrsukh {Jndgvienf- 

dchtor). [10th August 1875.] 

1 A. 101. 

1. High Cowl's powers of Si(perintendcnce~Stat. 24 ami 25 T'if. C. 104, S. 15. 

The powers of Superintenficnee, conferred on the High Court by the Stat. 24, 
and 2n Vic. C. 104, S. 15. relate to .administrative authority and not judicial 
powers. This administrative authority may be thus summarised. The High 
Court has pewer, under S’ 15 of the High Courts Act— 

(1) to direct the exercise of a power or jurisdiction disclaimed by the lower 
Court. 

(21 to set aside the order made by the lower Court without jurisdiction. 

[R. 9 A. 104 (F.B.)=G A.W.N. 309 : 22 M. GS.] 

2. High Court’s jiirisdiclim to revise jiidiciol proceedings. 

The High Court has no power, where no appeal lies and when no power of inter¬ 
ference is given by the C.P.C. to interfere, by w.ay of revision, with the 
proceedings of subordinate Courts on the strength of these powers of superin¬ 
tendence. 

[R. 9 A. 104 <F.B.)=6 A.W.N. 309. 9 B. 432. 12 B. 617. 1 C.W.N. 617 (620). 26 
C. 74. fiM.LJ. 231, 28 M. 28*14 M.L.J. 329 , 31 A. 59. 13 C.W.N, 1221,36 
C. 994, 6 A.L.J. 22. 33 C. 68. 9 C.W.N. 1046 (P.B.) = 2 C.L J. 241.] 

Mr. Ros.<i, the Junior Government Pleader (Babu Divarka Nath 
Banarji), Pandit Ajudhia Nath, and Babu Oprokash Chandav for the auc¬ 
tion-purchasers. 

Mr. Conlan and Pandit Bishamhar Nath for the judgment-debtor. 

OPINION OF THR FULL BENCH. 

[103] It is not contended that anappe.^! lies to this Court from the order 
of the Judge, or that under the Code of Civil Procedure this Court has any 
power of interference. It is argued that the Court is authorized to exer¬ 
cise jurisdiction in the matter m virtue of the provisions of 24 and 26 Vic,, 
c. 104, S. 15. These provisions have frequently been urged as justifying 
the interference of this Court with orders of a Subordinate Court, on the 
grounds that the orders of the Subordinate Cour-t has proceeded on an 
error of fact or law, and that no further appeal is given bv the Code, and 
so tar as we are aware the Court has uniformly declined jurisdiction. 

The P>;ovrs,ons of S. 9 of the Statute above-mentioned declare that 
High Courts established under the Act shall have and exercise all such 

vlllt'lnn authority for, and in 

Letters Patent grant and direct and M ‘'I 

may be otherwise directed, and subject and^ whhmi t^ such Letters Patent 

lative powers in relation to the matted Iresi d of th! r “ r 

..atsoever in any manner'^f “ ^st ^ 
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Presitlency abolished under the Act at the time of the abolition of siicii 
last-mentioned Court. 

By the Letters Patent of this Court Her Majesty was pleased to 
confer on it extraordinary original civil jurisdiction and appellate civil 
jurisdiction, but she conferred on it no powers of revision in civil suits or 
matters arising there-out. In these matters tlie Court has no other power 
or authority than that enjoyed by the Sudder Dewany Adawlut of these 
Provinces at the time of its abolition unless such power is derived frona 
the loth section of the Statute. The Sudder Dewany Adawlut certainly 
had no power to exercise judicial functions in any case in which its rights 
of interference was not declared by the law of India, and no provision of 
any Indian Act is cited as conferring on the Sudder Dewany .\dawlut 
authority to interfere on an application of the nature of that which is now 
preferred to the Court. 

The petitioners then can rely only on the jn'ovisions of 24 and 25 
Vic., c. 105, S. 15, which declare that the High Courts establislied under 
the .Act shall have "superintendence ” over all Courts [lO^] which may be 
subject to its appellate jurisdiction, and consequently it is contended that 
the term superintendence confers jurisdiction to revise proceedings of the 
Subordinate Civil Courts. 

AYe cannot allow this coutention. Wliether we consider the ordinary 
significance of the term or construe it in connection with the context, it 
appears to us to confer on the High Court no revisional power, no power 
to interfere with or set aside the judicial proceedings of a Subordinate 
Court, but that it confers on the High Court administrative authority and 
not judicial powers; as we construe the term, it would be competent 
to the High Court in the exercise of its power of superintendence to direct 
a Subordinate Court to do its duty or to abstain from taking action in 
tlOsj matters of which it has not cognizance, but the High Court is not 
competent in the exercise of this authority to interfere and set right the 
orders of a subordinate Court on the ground that the order of the Subor¬ 
dinate Court had proceeded on an error of law or an error of fact. It is 
true that some cases may be found in the reported decisions of other 
High Courts, in which it appears that Judges have claimed in virtue of 
the right of superintendence given them by the Statute to exercise larger 
powers than we believe are conferred by the provisions of that law, but 
the practice of this Court has accorded with the views expressed by us. 
and on the construction we put on the Statute we are not at liberty to 
disturb it. 

The record will be returned to tlie Bench with this expression of our 
opinion. 


.1 

b 

5 

If 

iS' 

,cf 

itf 


1875 

AUO. 10. 

Full 

Bench. 

* 

i A.101. 


53 




ALLAHABAD] 


R.A^^ I'l.AL r. Gl'LAB SINGH 


[CIV. 


1875 

Aikj. 17. 

4 

Full 

Bench. 

1 A. 26. 


Fl’LL I'.EXCrr. 

PHESKNT; 

Mr. Jubilee Turner, Ofliciafina Chief Jiisiicc, Mr. Justice Pearson, 
Mr. Justice Sponkie, and Mr. Justice Oldfield' 


liAM Dial (De/oidant) v. Gglab Sixgii {Plaintiff). 

fl7th August, 1875.j 
1 A. 26. 

.Suit for coiitriliulion—I’iifiidiir—jKrCtlu'linn —Ciri/ Court, 

A -siiii f.ir ''oiitribulion. by a I'attidar, to recover from bis co-pattidars th& 
cxcc.ss '■ovenuf' paid by biiii ou account of their shares, is a claim cognizable by a 
Civil Court. 

[R. 3 A. r>C (F.B 1; D. A.W.N. {lOOTI. 15G.] 

KEFERENCK TO THE FULL BENCH. 

TuhneI!, «.FF(i. C. J.. AND Spankie, J., referred to a Full Bench the 
(jucstion whether tlie plaintiff, a pattidar who bad paid a sum on account 
of a (loniand for Government revenue, not merely in respect of his own 
sliarc hut also in respect of the shares of the defendants, his co-pattidars^ 
sliould have sued to recover the sum paid in excess of his own (]uota, in 
the Civil or in the Revenue Court. 

The Senior Government Pleader {Lala Juahi Pershad) and Munshi Hamnnan 
Pershnd for appellants. 

Pandit Ajudhia Nath and Pandit Bishambar Nath for respondents. 

OPINION OF THE FULL BENCH. 

[27] TuitNiil! Opfg. C. j., and Pearson and Oepfield, JJ. 

concurred in the lollowing opinion :— 

We are of opinion that the Civil Courts are competent to entertain 
clams of tins nature, and th.at the Munsif is in error in regarding it as 
a claim connected with or arising out of the collection of revenue within 
the meaning of that tern, m S. 241, Act XIX of 1873. Looking to the 
context, It appears to us that provision of tlie law may have been intended 

■' r"®' .u "'ith the eo'lection of land 

re\ enue, such as suits against the revenue officers for the illegal exaction of 

levenue or for the illegal issue of Droces<t Tn ci,.-u ii i • 

out of a wrong done in the coUeoZ or eonne ted iSl ^ 

lu the case before us the plaintiff seeks no rpm A t collection. 

tiim in the collection of revenue or ari^L the^ou^h ‘ ^ H 

revenue to have been due, he suffererno wn^n^n R, ^ 
tainly no wrong at the hands of the defendants^* f 

been compelled to pay a debt for which thov ’w - 

payment which gives him the right to call on\h ^ ^ 

It strengthens the view we have contribution. 

Judge, neither in the sections of this Act noi * t-v?' by the 

declare what powers may be exercted bvTh 

do we and any mention made of suits of H,' i^evenue authorities 

SPANKIE. J. Until the Xinfof Anf ?TV 

admit that a suit of the nature ol a claim fo ^ ^ 

ot a claim for contribution, as this is, would 
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be heard iu t)ie Civil Courts. But it appears to me that Act XIX whicli is 
one to consolidate and amend the law relating to laud revenue and the 
jurisdiction of [28] the revenue officers, aims at keeping in the hands of 
those officers the settlement of every dispute connected with the collection 
of revenue, whetlier such disputes arise between the revenue-payers them¬ 
selves, or between the Government oflicors and the revenue payers. 

The question ttiat we liave to determine is whether or not the suit 
involves a dispute regarding one of those matters included in S. 241 of the 
Act, over which the section declares, in so many words, the Civil Courts 
shall exercise no jurisdiction. 

Now cl. of the section provides for claims connected witli or 
arising out of the collection of revenue (other than claims under S. 189) or 
of any process enforced on account of an arrear of revenue. The exception 
relates to proceedings taken under Cb. V. of the Act to enforce the recovery 
of any arrears of revenue against a person. He may pay the amount 
under protest to the officer taking the proceedings, and upon such payment 
the proceedings shall be stayed, and the persons against whom sucli pro¬ 
ceedings were taken may sue the Government for the amount so paid in 
any Civil Court in the district where such proceedings were taken. Here, 
possibly, the party who brings the suit may contest altogether any lialiili- 
ties to pay revenue to Government, or that only a portion of what was 
taken was due from him, because the latter part of the section allows 
him to give evidence of the account which he alleges to be due from 
him, notwithstanding the provisions of S. 149. This section declares that 
a statement of account certified by the tahsildar shall be conclusive 
evidence of the existence of the arrear, of its amount, and of the person 
who is the defaulter. 

Cl. (i) appears to provide generally for any dispute being a claim 
connected with or arising out of the collection of revenue or any process 
enforced on account of an arrear of revenue as in this case, in whicli the 
tahsildar enforced the joint and several responsibility of the proprietors 
declared by S. 146, by calling upon the plaintiff to pay Rs. 1,29-3, which 
sum was not the proportionate share due by himself, but included also 
the quota due by 38 other persons. 

[29] This is not a case of a lambardar suing under Act XVIII of 
1873 for arrears of revenue payable through him due by the co-sharers, 
whom he represents. U is the case of a pabtidar who is known or suppos¬ 
ed to be solvent, who is made to pay what other pattidars owe or refuse 
to pay contumaciously or from design, or by the reason of some dispute 
in the pabbi. The revenue officer has done no wrong to the plaintiff in 
getting the arreai-s out of him. It is not pretended that he lias made the 
plaintiff pay more on his own account than he is bound to pay. He has 
simply enforced against him the common liability of the pattidars, for 
which he also made himself responsible. 

It is contended that the plaintiff does nob seek a remedy for wrong 
done CO him in the collection of revenue, because, assuming the revenue to 
be due, he suffered no wrong in the collection and none at the hands of 
the defendants. But it is, I think, apparent that whatever he has suffered 
is owing to the conduct of the defendants, and the enforced payment by 
him of revenue due by them has given to him the right of forcing them in 
return by suit to reimburse him. In the course of such a suit it would 
not be sufficient for the plaintiff to produce the revenue officer’s receipt 
for Rs. 1,293. He would have to show what was the amount due by each 
of the pattidars, and they would have to account for not having paid their 
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quota. It may F.Hrely 1)0 assumed tliat existing disputes connected with 
or arising out of the collection of the revenue (very lirgj and wide words) 
would he disclosed iu the suit disputed, which, in my opinion, the legis¬ 
lature intended should he heard and determined by tlierevtuiuc authorities. 

Sucli a claiiii as the one before us seems to me to arise out of the 
collection of the revenue and the enforcement of the phnii'id's liability to 
]):iy tlie anear due by iiis co-sharers, and it is, I think included in cl. 0) 
of the section. If tliis be so, tlien, in tiie last words ot l lie section, in 
all the above cases, jurisdiction shall rest with tlie revenue authorities 
only.” 

Tl)us the first words of the section bar the jurisdiction of the Civil 
Courts in any of the matters included in the section, and its last words 
declare that the revenue authorities only shall have [30] jurisdiction. If 
the claim is one that will come under cl. (/) of tlic section, the Civil Courts 
can tiike no cognizance of it. 

lUit the Judge linds that tlicre is no special provision for tho hearing 
of this particular class of suit by tlie revenue authorities, and that the 
prohil)ition entered in tlie last clause of S. 211 applies only to those cases for 
which there is a special provision. 1 do not understand whether the Judge 
means that a suit of this nature is not mentioned in S. 241, or whether he 
means expressly that no power is given to revenue oiheers elsewhere in 
the Act to hear suits of this nature. 

.\s to tho first point, some confusion is caused by regarding this case 
as a suit. It is sullicient that the disjiutc between plaintifi and defendants 
should he ouc connected witli or arising out of the cullection of the reve¬ 
nue. Being one of that description, it would be one of “the matters" over 
wliicli Civil Court could not, and the revenue authorities alone could, 
exercise jurisdiction. As to the second ixiint, the jurisdiction being with 
the lovenue authorities, those authorities must he one or more of the 
officers named in S. 207, the Commissioner, Collector, Assistant Collector, 
O&cer in charge of a settlement or Assistant Settlement Officer, or a 
tahsiUlar. Any one of those officers can summon persons before him, 
if he consuiers their attendance necessary for tlie purpose of any in¬ 
vestigation, suit, or other business before him (S. 20S), so it is not only 
suits that may be tried under the Act. The Act recites the powers of 

rn Wf!!* Assistant Collectoi's genevally and also particulaily, and 
Collectois, in addition to then- own powers, may exercise the powers of 
Assistan Collectors, and Assistant Collectors in charge of a sub-division 

Sion suh t "’’‘S no sub-divi- 

naitieuh lot 

But S 241T r /"n, "v “’■ onteide that section, 

of the powers of cXtms Ind "d^t^tsTy S 

offiL.l'whot ^°y°diLultrrega?drg ‘t'he'retenne 

secUcii If Ms is oL o r"'’" in the 

want M clearer signification oTthTn"" ™ 2«. - 

rities, no omission of th'p plac f ^ of the different revenue autho- 

or delect TthTLf cirdvrthe r 

opening words ot the sectfon expressly " ‘ ® the 

authorir“ be heard by the revenne 
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FULL BENCH. 


Present: 



Jttsticc Spankie, ami Mr. Justice Oldfield. 


1875 

AUG. 17. 


Ghasi Ram {Decrec'holder) v. Musammat Ni'RA.i Becam 
{Judgyuent-debtor). [I7tli August 1875.] 

1 A. 3i. 


Full 

Bench. 


1 A. 31. 


Letters Patent, cl. 10 —Appeal—Division Beyuh. 

Au appeal lies under Letters Patent, cl. 10. to the High Court only when 
there is such a judgment of a Division Bench as disposes of the suit on appeal 


before it. 


The subordinate Judge of Cawnpore rejected an application made by 
Nuraj Begum, on behalf of her minor daughters, for setting aside the sale 
in execution of a decree of their rights and interests in certain villages on 
the plea that there had been an irregularity in the publishing of the sale 
(resulting in the villages fetching a price inadequate to their value). On 
appeal by the judgment-debtors to the High Court, the Division Couit 
consisting of Stuart, C.J.. and Spankie, J., differed in opinion. 

JUDGMENT OF THE DIVISION BENCH. 

[32] Stuart, C. J. This appeal was not satisfactorily maintained 
at the hearing, but’it appears to me to be at least doubtful whether a fair 
price was obtained for the property sold, and it being the property of 
minors it is our duty to see that no substantial injustice has been done, 
and to’ remand the case, in order to obtain more reliable data. Inade¬ 
quacy of price is not only pleaded before us, but it appears from the record 
that a petition was presented in the execution department in behalf of the 
minors' that this objection was distinctly taken below; and there is 
evidence, although apparently not of much value, yet something like evi¬ 
dence going to show that the price obtained at the sale was very much 
less than, according to one witness, about one-fourth of its tme value. 

Under these circumstances. I think it would be proper to remand the 
case under S 354 for further and more distinct evidence on the point 
whether the property was sold for a price grossly inadequate, and also 
whether there was anything in the manner of the sale, with respect to 
the formalities, or otherwise, which could have conduced to such a result. 
On receipt of the record with this new matter, a week to be allowed for 

objections^^^ j _.It was sufficiently established before the Subordinate 
Judge that the sale was properly notified in all respects, and indeed the 
uetition of the judgment-debtor praying that the sale might be set aside 
does not dispute this fact. There has been no informality m the sale, 
and I agree with the Subordinate Judge in his finding on this point. 

There is no evidence worth consideration in support of the plea that 
the property was sold for an inadequate price. I should be sorry to injure 
the minors if the property sold be theirs. But we have nothing to do with 


57 


6 



1875 

AUG. 17. 


Full 

Bench. 

1 A. 31. 


ALLAHABAD] HIIASI RAM v. ML'SAMJLAT Nl'R.-U BEGAM 


[CIV. 


inatlefjuacy of piice in the case before us. Un<ler S. 250, Act VIII of 
iHoi), a sale becomes absolute when confiimoil by the Court directing it 
to take place. But it may be set aside, if application should be made 
within thirty days to set it aside, on the score of any material irregularity 
in )ml)lishing or conducting the sale, and no sale shall be set aside on the 
ground of such irregulaiity unless the applicant shows to the satisfaction 
of the Court that he has sustained substantial injury by [33] reason 
of such irregularity. We cannot therefore go into the question whether 
tlio .sale price was ina<leiiUiiLe or not. I would dismiss the appeal and 
allirm the judgment with costs. 

On appeal by the decree-iiolder to the Full Court against the order of 

the Cliief Justice under S. 10 of the Letters Patent, on the grounds that 

the Older of remand under S. .3o4. Act VIII of 1850 was invalid, as there 

was nothing to shew that there was any irregularity in conducting or 

publishing the sale, or injury to the judgment-debtors caused thereby, 

and that the mere allegation of inade<iiiacy of price, without any reliable 

evidence to siii)port it, did not justify a remand for further evidence into 

that (luesfion, as a sale, otherwise valid, could not be set aside on that 
ground only. 

Pandit Vh/Zi appeared for appellant and 

Paiidir AjiaUiia Xatli for respondents. 

.rUDGlMENT OF THE FULL BENCH. 

The tollowing judgment was delivered :— 

the language of the honourable 
o f,. ! / .'Vl'ether under S, 3.53, Civil Proeodure Code, he intended 

Co ,r rr 'f "f? ‘0 ‘’i'-eot the 

-‘Vt " ‘ We think it unneoesaarv to deter- 

eZof TertaS" 

tennlt'oT in' Zi" T eonstrue that 

he » t o! all H f a judgment on 

jZee h IS as Z1 , 't- The learned Chief 

0 iZo 1 e harconZl 1 T to enable the Bench 

0 ^*0 so, he has considered it necessary to obtain further materials 
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APPELLATE CIVIL. 

Present; 

Mr. Justice Turner, Oiheiating Chief Justice, and Mr. Justice Spankie. 


Baldeo Sahai {Plahitif) v. Bateshar Singh {Defcmhnt). 

[20th August 1375.] 

1 A. 75. 

C.P.C. (Act nil of 1859), S. i'-Res Judicata. 

1. When a plaintiff claims an estate, and the defendant, being in possession, 
resists it, he is bound to resist it upon all the grounds that it is possible to him, 
according to his knowledge, then, to bring forward; if he fails to do so,-he is 
estopped from asserting any of them thereafter. 

2. Where, therefore, in a former suit for possession brought by the defendants 
against the plaintiff, the latter unsuccessfully pleaded his title as auction- 
purchaser. but did not set up the right of pre-emption with respect to the 
property, which had already accrued to him. held that the subsequent suit, 
based on such right of pre-emption, was res-pidicata. 

[Overruled, 26 A- 6f = A.W.N. (1903). 106; F., 1 A. 316. 3 A. 189. 20 A. 516 : R.. 11 

B. 708.] 

Munshi H(i7uunan Parshad, Munshi Snkh Rmn and Lulfi Lalta 
Parskad for the appellant. 

The Senior Govcr}i77ient Pleader {Lala Jiiala Parshnd) and Pandit 
Bishainbar Nath for the respondents. 

JUDGMENT. 

[76] In 1873 the respondents purchased the share of which the appel¬ 
lant claims pre-emption. The appellant denied the title of the vendor, but 
the respondents instituted a suit against the appellant, and having suc¬ 
ceeded in establishing their vendor’s title, they obtained a decree for pos¬ 
session. The appellant then instituted the present suit to have the sale 
to the respondents set aside, and a sale concluded in his favour as pre- 
emptor. It is contended that the respondents having succeeded in 
obtaining a decree for possession in a suit to wdiich the appellant w-as a 
party, he is now debarred from suing to enforce a claim which he might 
have asserted in reply to the claim formerly made by the respondents,, 
and decreed in their favour. We admit the validity of the plea. It would 
have been a good answ'er to the claim then advanced that the sale on 
which it was founded was invalid, in that the defendant was entitled to a 
prior right of purchase and ready to exercise it. In Srimut Bajak Mootoo 
Vijaya v. Katania Natchiar (1), it was declared by the Privy Council 
that, *' when a plaintiff claims an estate, and the defendant, being 
in possession, resists that claim, he is bound to resist it upon all the 
grounds that it is possible to him, according to his knowledge, then 
to bring forward,” and that, if he fails to do so, he is estopped from 
[77] asserting any of them thereafter. This dictum was cited and re¬ 
affirmed in Woormtara Delia v. Unnopoorna Dassee (2), decided by the 
Privy Council on May 13th 1873. We must, then, allow the plea urged 
by the respondents and dismiss this appeal with costs. 

(1) 11 Moore's Ind. App., at p. 73. 

(3) 11 B. L. R. P. C., at p. 169. 
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FULL BENCH. 


Present: 


Sir Robi'i t Shuirt, Kt., Chief Jiialice, Mr. Jmiice Pearson, Mr. Justice 


Turner, Mr. Justice Spankie, autl Mr. Justice Oldfield. 


Durey Sahai {Pluinlitf) r. Canesiii Lal {Defendant). 

f21st August 1875.] 

1 A. 34. 

Limitiitioii .4ct, l.\ of I8?l, Ss. 4 mid )—.-IrLiMssiofiu/ appeal after time-^Single 
and iPifision B^hcA. 

\\ hoo !in appeal is admitted, after time, by a single Jadge sitting as an Achnis- 
sjon (’ourt. his order is liable to be questioned and set aside, at the hearing, by 

the Division Bench, on llic ground that tbe reasons assigned for admitting it are 
erroneous or inadequate. 

[App,, 12 A. 79; R. 6 B. 304. D M. 450. 9 A. 11, 10 A. 524, 34 C. 216. 5 C.L.J. 
AW. J 

REFERENCE TO THE FULL BENCH. 

The nivision Bench (Pe.irson and Oldfield, JJ,), referred the 
following question to the Full Bench, viz. 

i- n^ Judge admitting an appeal after 
hv the P’t r at the hearing of the appeal 

tha thP '"'T, ‘’^“''"8 ou the ground 

that the reasons assigned for admitting it are erroneous or inadequate? 

Ml. Howard and Munshi Hamiman Parshad for appellant. 

ihe Senior Government Pleader Lala Jiiala Parshad) and the Tunior 
Government Pleader (Babu D.a.^a Jov 

OPINIONS OF THE FULL BENCH. 

p6] Stuart. C. J.-The question submitted in this reference is 
whether, as a preliminary objection taken in behalf nf n. ei®nce is, 

the order of a single .fudge admitting an appeal a ter Hml fe 
nnpiigned and set aside by the Bench befo^ whon iH r nP u 
iug. and my answer is in the affirmative BPi rols tT® 
ed much assistance from .Act IX of 1871 Th» , confess I have not deriv- 

bear on the subject are Ss. 4 and 5 and an™ 1 

tions the latter of which (6) is in the foCinflerm l-T 

sented after the prescribed period is admitfed aL* ™ appeal pre- 

ehall, nevertheless, be dismissed ’’ This ‘'afiistered. The appeal 

case, showing cleirly, as ^does tba in'’^^ 
who prepared it, such a preliminarv 

entertained. But it is a mere pi’esent might be 

can end no direct authm% for it i«law, and I 
No doubt under S. 5 (6) it is provided thnf sections referred to. 

a review of judgment may be admitted application for 

scribed therefore, when the appellant nr □ r ^ of limitation pre- 
he had sufficient cause for not^Dresentinp??^^'^’^*^ 
cation within such period," and the words •'IpSut ■“n1‘'?he Court" 
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appear to support tlie illustration. So far as they go, however, tliese 
quotations from the Limitation Act seem to me to favor tlm olqection, or, 
in other words, the opinion that the order in the present [37] case hy a 
single Judge may be impugned in the form stated before tlie Bench of 
the Court hearing the appeal. 

To my mind, however, tlie right of a respondent to lake such an 
objection may be allowed to rest on the very intelligible principle that the 
application to, and order by, the single Judge, is in the nature of an ex 
2 y(iytc proceeding and behind the back of the respondent, who, until the 
appeal comes on for hearing before the Division Bench, has no opportunity 
of resisting the admission of the appeal, which it must be admitted he has 
every interest to do. Nor without express legal enactment to the con¬ 
trary can a respondent be deprived of the right to plead any matter, 
whether preliminary or otherwise, whicii is relevant and germane to not 
only the merits of the appeal but to the hearing of it. Other preliminary 
objections, which may be competently considered on the application for 
admission and not in my opinion more entertainable than that in the 
present case, are constantly heard and disposed of on appeal; such ns, for 
instance, on the ground of insufficiency of stamps, want of jurisdiction, 
and the like, and there seems to be no reason, on principle or by analogy, 
why a respondent should be less favorably situated as regards an objec¬ 
tion of the nature in question. 

My answer therefore is that, in my opinion, my order of the 4 th 
December last may be impugned and set aside at the healing of the 
appeal by the Bench before whom it is brought for hearing, on the grounds 
that the reasons assigned for admitting it are erroneous or inadequate. 

Pearson, J.—In answering the question referred to tlie Full Bench, 
it seems to me that a distinction must be made between an order ad¬ 
mitting an appeal after time, after the other party to the case has had an 
opportunity of urging any objections he may have to make to its admis¬ 
sion, and an order admitting an appeal after time merely on the strength 
of the explanation given or evidence adduced by the appellant himself of 
the cause of his delay in preferring the appeal. 

In tpy opinion an order of the first kind passed by a single Judge 
cannot be impugned or set aside at the hearing of the appeal by the 
Bench before whom it comes to be heard. For altliough [38] under the 
rule of practice of the High Court, an apiieal may be admitted by a single 
Judge and afterwards be heard by a Bench of which that Judge may or 
may not be a member, the Court which admits the appeal is not one 
Court, and the Court which hears the appeal another distinct Court, but 
both Courts are one and the same High Court; and the Bench cannot be 
held to have any power to review or interfere with the single Judge s 
decision between the parties on the point, whether sufficient cause was 
shown by the appellant for not presenting the appeal within the prescribed 

On the other hand, an order of the second kind passed by a single 
Judge, inasmuch as it cannot bind the party who was not invited or 
allowed to show cause why it should not be passed, is, I conceive, on 
the ground of equity, liable to be impugned and set aside when the appeal 
is heard by the Bench before which it is brought, under illustrations (&), 

S. 4, Act IX of 1871. 

Turner, J. —It is the practice of the Court to delegate to a Division 
Bench composed of a single Judge its functions of admitting appeals. The 
Bench so constituted enjoys the full powers of the Court, and can 

* * t 
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fletcrminc when :in appeal sliall be admitted or rejected. It is incumbent 
on the Bench so appointed to consider {infer nlin) whether the application 
is iiresenled within duo time, or if presented after time whether sufficient 
cause is shown for the delay. On these points the Bench composed of a 
sinple Jud.ao ordinarily decides e.r parir. At the presentation of a plaint, 
it is incumhent on the Court to see that the suit is within time and to 
pass an c.rpnr/ctlecisinn oti t.liis point before bringint* it on the register, 
yet it, neverth<?(ess, permits tlie defendant when iie appears to answer the 
suit to plead limitation. In like manner, 1 am of opinion that the Bench 
which hears an appeal ought to entertain and dispose of the respondent’s 
olijoctioii that the aiipeal has been admitted after the time allowed hy law, 
and that no sufiicient cause was shown for the delay in presenting the 
apI)lication, notwithstanding the Court admitting the appeal may have 
held pr piirle that sufficient cause for the delay has i)een shown. 

Tliat the Court may, nay must (except in the cases excepted), not¬ 
withstanding the admission of the appeal, dismiss it if it be shown to 
have been presented beyond time, is shown bv the language of [39] the 
Limitation Act. The Court has therefore the power of dismissing an 
appeal at the hearing for a reason which would have justified it in refus¬ 
ing to admiUhe appeal, and I cannot see anything in the Procedure Code 
noi in the Limitation Act which prohil)its us from adopting the same 
practice in respect of the pica of limitation when pleaded to the admission 
0 ‘ ■‘ppeal, as we have followed without objection in respect of the plea 

sime on, r ^ respondent the 

other - in I I Jto a defendant of urging the 

b the ahli! nf H ’'"''"S the appeal 

on the annes respondent as a decision subject to re-oonsideration 

Tee holT r" respondent, in the same manner as we in prac 
6 c nti -Itie ''^eister to be a decision subject to 

S, irt be siHsfi r, ■ Pf the defendant. The term " if the 

onh to tbii Pet' 5'P-P-^Sraph b., applies in my judgment not 

Court e.ifercisino “'.’Pt'oii in admitting the appeal but to the 

reply that the Pnin-t In ' the appeal. I would therefore 

plea urged hy the respomfent 

Court were cfed *®™ral decisions of the Calcutta 

as delivered bv Sir R them the ruling of a majority of the Court 

Con a ter adLuL 'T that an appellate 

eppositf pL-tf hlf h" 

the ground that it was not prefe red wftZ'tt “‘’®“ 

When the Bill fm- the prescribed period. 

Legislative Council on the Cl n“”' "I ‘““'P'iPPPd into the 

Fitz-James Stephen that S n" “ nr '''as stated by Mr. 

limitation expires when the Court 

cases to admit an appeal or an ® , the Court in proper 

applicable thereto [401 and dp^l tor review after the period 

B. Peacock, that an appeal’ f ““rdauce with a decision of Sir 

The Bill as Vas:ed,^(cTTx‘’„T®ifl1r‘“,!“‘-t he dismissed as late.'' 
contained m o . (c), S 5 of the nme ® provision as that 

and [b] remain as they were in the m-?® '* S- 5 and els. W 

the Legislature in passing the BiU ^ appears therefore that 

dec are that an appeal oncVadm®;LUr^^^^ longer intended to 

^jatjt^gjio ^presented within the pLcr°l^ ,i^!4ln7®®®'^ 
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S. -i of the law as it is (Act IX of 1871) provides that—'subject to 
the provisions contained in Ss. d to 20 (inclusive), every suit instituted, 
appeal presented, and application made after the period of limitation pre¬ 
scribed therefor by the second schedule hereto annexed, shall be dismissed, 
although limitation has not been set up as a defence. ” Tiie provisions of 
S. 5, in so far as they affect the question before us, are as follows : — 
Clause ib )—“ Any appeal or applic<ttion for a review of judgment may bo 
admitted after the period of limitation prescribed tiierefor, when the 
appellant or applicant satisfies tlie Court that be had sufiicient cause for 
not presenting the appeal or making the application vvitliin such period. ” 
It is the appellant wlio is to satisfy the Court. No procedure is laid down 
for calling upon the party, wlio would become respondent if the appeal was 
admitted, to show cause why it should not be admitted. It is enough if the 
appellant satisfies the Court that he liad sufficient cause for not presenting 
the appeal within the prescribed period. This is tlie only point upon which 
satisfaction is required. The Court admitting the appeal has to satisfy 
itself whether there is sufficient ground for admitting and registering the 
appeal, in order that it may i^e lieard and determined. Until this has been 
•done, no notice can issue under the law to respondent. 

Under authority conferred by S. 13 of the High Courts Act of Parlia¬ 
ment, this Court has made a rule by which a single Judge may receive 
and admit appeals. But any rule made by the Court is subject to the 
Laws and Regulations which may be made by the Governor-Ueneral in 
Council. By S. 23, Act XXIII of 1861, a regular appeal shall be heard and 
■determined by a Court [41] of two or more Judges. This section amends 
S. 332 of Act VIII of 1859, and it clearly refers to the number of Judges 
who are to hear and determine the appeal. It does not touch tlie question 
of admission ; another section provides for the presentation of the memo¬ 
randum of appeal. Appeals are to be preferred to the api)ellate Court and 
may be admitted or rejected, and if admitted tliey must be registered 
either by the Court or one of its officers ; after which follows the procedure 
by which they may be eventually heard and determined. A single Judge 
•of the Court, so far, under the rules of the Court, appears to be competent 
to admit an appeal, though after time, if the person who presents it satisfies 
him that he had sufficient cause for not presenting the appeal within the 
prescribed period. But when the respondent, in obedience to notice, after 
registration, appears to answer tlie appeal (the case being then before the 
two Judges who must, by law, hear or determine it), and finds for the first 
time that the memorandum of appeal should have been presented at an 
■earlier date and that it is barred by S. 4 of Act IX of 1871, he of course 
takes a preliminary objection to this effect, not so much against the ad¬ 
mission as against the hearing and determination of the appeal. When 
he finds that the appeal should not have been admitted at all, an objection 
■of this nature is the best answer that he can make to it, and one that ho 
is entitled to make, for he was no party to the admission. The order ad¬ 
mitting the appeal was not passed in his presence or by the Bench before 
which he is to answer the appeal. There is nothing in the law which con¬ 
nects him with the appeal until he is called upon to answer it, and the 
■Court which is to try the appeal is bound to dispose of bis objections to 
its being heard at all. 

It has been said that the Court cannot reject the appeal at the 
'bearing, because, according to S. 350 of Act VIII of 1859, the judgment 
must be for confirming or reversing or modifying the decree of the lower 
Court, and therefore there is no authority for rejection. This was the 
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Vi.;w taken In Sir f sul^^ to the provi- 

S lun j^^entea after time shaU he tiismissed 

’iltlioesh lini tatien lias not heoii set up as a ilefeiice The il ustiations of 
h Tect on arc as follows («1 A suit is instituterl after the prescribed 
[421 neriod of limitation, limitation is not set up as a defence and 
iuVu ent is qiven for the plaintih. The defendant appea s. The appel- 
bac Court musl dismiss the snit (W.-An appeal presented after the pre¬ 
scribed period is admitted and registered. The appeal shall, neteitheless, 

*'ln tlietiist illusUation. though the defeudant does not plead limita¬ 
tion and a deciee is passed against him, yet if lie appeals, the moment the 
Court hearing and determining the appeal finds that the suit was barred 
by limitation, it must dismiss the suit. It must, as ii Court, obey the 
provisions o( S. 4, which arc imperative. The appeal, tliough it has been 
admitted and registered, thougli on tlie hearing no olijection as to limita¬ 
tion lias been taken liy resiiondent, yet if the Court finds that it was 
iidiiiitte.l too late, must he iliaminsfi}. The Court does not reject the 
appeal lint dismisses it. thus practically affirming the decree of tlie Court 
below. The appellate Court tlicn must dismiss the appeal. That is, the 
two Judges who sit to hear and determine the appeal must dismiss it, 
even though a single Judge has admitted and registered it. It is not there¬ 
fore the appellate Court hearing and determining the appeal tiiat neces¬ 
sarily admits it. nor is it bound by tbe ailmission and registration permitted 

by another Judge. - r i 

It is contended that S. 4. being subject to tbe provisions of S. 5, if tbe 

Court admits tbe appeal and has satisfied itself that tlie appellant had 
sufficient cause for not presenting the appeal within time, the admission 
under such circumstances cannot be questioned. But to this I would 
reply that tbe Court receiving tbe memorandum of appeal has only to 
satisfy itself on the showing of the jierson who presents it that the case 
is one that may be admitted for registry. The Judge admitting the 
a])i)eal is not reipiired to go beyond this. Cl. (6J does not say that when 
the Court has satisfied itself, it shall admit the appeal. Admitted it may 
be. but if when it comes on lov hearing the Court sitting to hear and 
deteimine the appeal finds, either of its own motion or on the representa¬ 
tion of the resi>ondent, tliat it was admitted after time without sufficient 
excuse, it is bound under the provisions of S. 4 of the Act to dismiss the 
appeal. If. on the other hand, tlie excuse is found to be sufficient, the 
provisions of S. -o are fully complied with. 

The appe.il proceeds and is heard and determined. 

[43] Hohling this view of the case, I would reply that the Judges 

at the hearing of Uie appeal are at liberty to (luestion its admission by a 
single Judge. 

Oli>fielI). J.—S. 0 , Act IX of 1871, gives the Court a discretion to 
admit an appeal after expiration of the period of limitation prescribed for it, 
when ilie appellant satisfies the Court that he had sufficient cause for not 
presenting the appeal witliin such period. The Judge of this Court sitting 
for voceiung applications and admitting appeals exercises a discretion 
under this section, but subject to the provisions of S. 4. 

Illustration (6) of S. 4. which applies generally to appeals after they 
have been admitted and registered, is to this effectAn appeal present¬ 
ed after the pi^scribed penod is admitted and registered. Th^appeal shaU. 
ne\eithele.s, be dismissed. This is a general direction for the dismissal 
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of appeals under certain circumstances, notwithstanding their previous 
admission and without reference to the authority admitting them, and will, 
in my opinion, apply to appeals admitted by a Judge of the Court under 
the discretion given him by S. 5, and this power of subsiequent dismissal, 
I apprehend, is intended to be exercised by the Court sitting for the 
hearing of the appeal, and that Court having both parties before it (which 
the Judge admitting the appeal had not), is bound to determine whether 
the appeal should not be dismissed, sufficient cause not being shown 
why it should be entertained after the period prescribed by limitation. 


FULL BENCH. 

Present: 

Mr. Justice Turner, 0§i(^iating Chief Justice, Mr. Justice Pe(ir.son, 
Mr. Justice Spankie, and Mr. Justice Oldfield. 


PARAMESHAR Rai [Defendant) v. Bisheswar Singh {Plaintiff). 

[22nd August 1875.] 

1 A. 53. 

Hindu Lam—Missing person—Presumpiion of death^Eoidencs Act, I of 5. lOH 
—Act V] oflSTl, S. 24. 

It is only when the devolution or succession to the property of a missing 
Hindu (or M^homedan) is in question, that the Hindu and Mahomedan Law of 
presumptions as to the death of a missing person may have to be applied with 
reference to S. 24. Act VI of 1871. But. when a suit is by a reversioner for a 
declaration or for the avoidance of an alienation of property in the posse.ssion of 
the present heir, the provisions of S. 108 of Act I of 1872 will apply. 

[P., 11 B. 433 ; R., 8 A. 614 ; D., 2 A. 625.] 


ORDER OF REFERENCE TO THE FULL BENCH. 

[54] The Court (Stuart. C.J., and Spankie, J.,) referred the follow¬ 
ing question to the Full Bench: , ,. i i r 

“ Is the question whether a man be alive or dead one simply of 

evidence, not necessarily forming a portion of the Hindu and Muhamma¬ 
dan law of succession and inheritance, inasmuch as the order of succes¬ 
sion devolution of property, are not really affected by its determination, 
and therefore its determination should follow the rules of evidence in Act 
I of 1872 • or is it a question which can only be answered in accordance 
with the presumption allowed bo be drawn by the Hindu and Muhamma¬ 
dan law of succession and inheritance, and therefore so much a portion 
of these laws, that the Courts are bound to follow the provisions of S. 24. 

Act VI of 1871, in dealing with it ?” . , 

The reference was accompanied with the following remarks 
S 107 of the Evidence Act provides that, when the question is whe¬ 
ther a man is alive or dead and it is shown that he was alive within thirty 
vears the burden of proving that he is dead is on the person who affirms 
it. i 108. as amenta by S. 9. Act XVIII of 1872. is as follows 
“ Provided that when the question is whether a man is alive or dead, and 
it is proved that he has not been heard of for seven years by those who 
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would naturally luive [55] tieard o!' him if he had been alivo, the^ burden 
of proving that he is alive is shifted on tlie person who atlirnis it. 

The mortgagor defendant, especially, and the other defendants, 
ei|ually witli plaintitls, are those who would liave naturally heard of Janki 
Rai had he l)een alive, and the defendants are the persons who affirm 
that he is alive. Tlie onus therefore lias been laid on the right party. 
One thing is (luite certain, that the (luestion wliether Janki Rai is alive 
or dead is the question which must be answered prior to the determina¬ 
tion of the suit on its merits. When the (luestion is whether a man is 
alive or dead, what is the elTect of tliese two sections? Do they esta¬ 
blish one uniform rule in all cases, or are the Courts hound to follow what 
has been held to be the Hindu and Muhammadan law on the point ? 

In the first report on the draft Bill the Committee remarks :—'* We 
have, however, admitted one or two such presumptions to a place in the 
Code, as in the absence of an express rule the Judges might feel embar¬ 
rassed. These are the presumptions of death from seven years’ disappear¬ 
ance and the presumption of partnership." 

The Senior Governtmut Pleader Juala Air.s/md) and Munshi 

Haniunan Parshad for the appellants. 

Lala Lalta Parshad for the respondents. 


OPINIONS OF THE FULL BENCH. 

The following ojiirdons were delivered :— 

Turner, Offc. C. J., and Peahson, J.—The plaintiff's in this suit 

are not claiming the estate of Janki Rai, the missing person, by right of 

inheritance. Were they claiming it, inasmuch as Janki Rai has been 

missing for only 8 or 9 years, their claim might be inadmissible 

under Hindu law. But they are claiming nothing belonging to him. He 

is the next heir or reversioner to one Salig Rai, deceased, whose estate is 

retained during her lifetime by his widow Musammat Ablaki; and this 

suit is brought by the plaintiffs, as next reversioners after the aforesaid 

Janki Rai, in consequence of his absence, for the avoidance of a deed of 

mortgage executed by Mussammat Ablaki to the detriment of their rever- 

sionaiy rights. Under the circumstances, there seems to be no reason 

why the provisions of S. 108 of the Evidence Act should not be applicable. 

The death of Jsrnki Rai may be [56] presumed for the purposes of this 

suit, althougn, in a suit for the purpose of administering the estate, the 

Couit might have to apply the law of succession prescribed when a person 
is missing and not dead. 

SpaNKIE, j.—I t appears to me that the question whether a man be 
alive or dead is one simply of evidence, and has no immediate connection 
with the devolution of property under the Hindu or Muhammadan law. 
and Its deteimination should follow the rules of evidence in Act I of 1872. 
When a person is c aiming the estate of a missing person, he could not do 
so. a Hindu until after the expiration of 12 years from the date of that 

untif on if Muhammadan, 

^ missing person’s birth. The 

HinAn ? 1 ™*ssing person may be claimed under the 

Lt refer^tT 

will 'u property of a missing person 

I e that the U '“St 12 years from the 

date that the m.ssmg person forsook the family, supposi^ tLt during 
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the iiitevval no intelligoncc of luni has been received: and if the present 
base were one in whicli tiie plaintiff sues to succeed to tlie property of a 
missing person, it may be tliat we slmuld apply the Hindu law as to the 
presumption of death, with reference to S. 24, Act VI of 1871. 

But the case before us is not of this cliaracter, and there is no question 
in respect of the devolution of property of a missing person. The plaintiff 
sues to protect property in tlie hands of a widow from alleged illegal aliena¬ 
tions made by her, and ordinarily the next heir should sue, but in this case 
the missing person is the next heir, and plaintiff asks to be allowed to 
sue, and on the ground that the next heir is missing and presumably dead. 

The decision will determine no right of inheritance or succession, so 
as to make Hindu law necessarily applicable, and in such a case, the 
general rules of evidence under the Evidence Act as to the presumption 
of deatli and consei^uent burden and proof may, in my opinion, properly 
apply to this case. 


FULL BENCH. 


Present: 

Mr. Justice Turner. O^lficiating Chief Justice. Mr. Justice Pearson, Mr. 

Justice Speuikie, Mr. Justice Oldfield, 


Queen y. Naiada. [23rd .\ugust 187o.] 

1 A. 43. 

Penal Code, Ss. 59, 377-^Transporlntion tu lieu of ivipriHonnienl, term of. 

When an offence is punishable, either with transportation for life or imprison¬ 
ment which may extend to ten years, if a sentence of transportation for a term 
less than life is awarded, such term cannot exceed the term of imprisonment. 

The accused was convicted of an offence under S. 377, I.P.C. In 
consideration of the offender’s youth the Sessions Judge passed a sen¬ 
tence on him of 14 years’ imprisonment in transportation, instead of 
transportation for life. Oldfielh, J., doubting the legality of the sentence 
referred the question to the Full Bench with the following remarks:— 

ORDER OF REFERENCE. 

[44] Oldfield, J.—There is some doubt whether a sentence of ten 
years’ transportation is not the maximum which can be passed for the 
offence. The punishment for the offence is transportation for life or im¬ 
prisonment of either description for a term which may extend to ten years. 
The Code does not speci6cally provide transportation for any terra shorter 
than life. S. 59, however, provides that ’‘in every case in which an 
offender is punishable with imprisonment for a term of seven yeare or 
upwards, it shall be competent to the Court which sentences such offender, 
instead of awarding sentence of imprisonment, to sentence the offender to 
transportation for a term not less than seven years, and not exceeding the 
term for which by this Code such offender is liable to imprisonment.” 
it may be said that this section refers bo offences where imprisonment is 
the sole punishment, and that the words “ transportation for life,” where 
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tl.nv occur us (icnotinfi a punish,.,cut. will inclu.le transportation for a 

ten'll of years. But. on the other han.!. the tei nis of S. oJ seem to refer 

to all cases, Avhether transjxirtation for life ho an alternative punishment 

or not. for the words of the section are “ in ovr// case in which an offender 

\h with iniprisonnient. rtc.," and the words transportation 

for life." as used in S 377. seem not to allow the option of transporting 

foi- a shorter term, for had that been the intention, the words would have 

run “shall be punished with transportation for a term which may extend 

foi life." just as in the latter part of the section the words are “ or with 

imprisonment of either description for a term which may extend to ten 
♦» 

ycii rs. 

I would draw attention to the note to S. o9 in Mayne's Commentary 
on the I’enal Code, and the remarks at page 34 in Morgan and Maepher- 
son’s Penal Code. 

[45] The Question is of some importance, now that the (iovernment 
of India, by its resolution dated the 17th of November 1874, has rescind¬ 
ed the orders by which only life convicts were to he transported to the' 
Andamans, and the Courts are likely to exercise more frequently their 
powers of sentencing to transportation for a term of years. 


OPINION OF THE I'VLb BENCH. 

When the Indian Penal Code was originally drawn, it was in the- 
contemplation of the framers of the measure that no sentence of trans¬ 
portation should he passed for a less period than life, and the Bill was so 
prepared. \Yhen the Bill was before the Council. S. 59 was introduced,, 
which enacts that in every case in which an offender is punishable with 
imprisonment (or a term of seven years or upwards, the Court may, in 
lieu of awarding a sentence of imprisonment, sentence the offender to 
transportation, for a term no less than seven years, and not exceeding 
the term for which by the Code such offendeivis liable to imprisonment. 
No alteration appears to have been made in the language of the several 
sections which prescribed transportation as a punishment. Thus, in the 
majority of instances, the words used areas follows“ shall he punished' 
“ with transportation for life or witli imprisonment which may extend, 
kc." While the Court has an option in determining the duration of the 
term of imprisonment, it has no option in determining the duration of the 
term of transportation. By S. 30^i an oftender convicted of murder shall 
be punished with death or transportation for life. By S. 307 an offender 
convicted of an attempt to murder shall, if hurt be caused, be liabk tO' 
transportation for life, or to imprisonment for a term which may extend 
to ten years. By S. 3S9 an offender convicted of extortion under certain 
circumstances may be punished with transportation for life. By S. 75, on 
a second conviction of certain offences, an offender “ shall be subject tO' 
transportation for life or to double the amount of punishment for w'hicb 
he would otherwise be liable. In no section of the Code which pres¬ 
cribes transportation as a pimisbment, with the exception of S. 59, is the- 
anguage used such as to leave the Court any option regarding the dura- 
tion of the term It follows that a sentence of transportation fora period 
less [46] than life can only be passed under the provisions of S. 59. and 

offence is punishable, either with transporta- 
nf which may extend to ten years, if a sentence- 

exceed ten years ^ awarded the term cannot 
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FULL BENCH. 


PKESENT; 

Mr. Justice Turner, 0,§icialin(j Chief Justice, Mr. Justice Pearson, 
Mr. Justice Spankie. and Mr. Justice Oldlield. 


Mussammat Ganga Jati (Defendant) c. Ghasita [Pinintilf). 

[23rd August 1875.J 

1 A. 46. 

Hindu Laic —Hoiiwu's property — Unchaslity, 

A woman is not debarred by uiicbastity from inheriting Stridhnn. 

[F. 4 N.L.R, 31, 30 C. 521, 3ni. 100 = 18 M.L.J. 70 = 2 M.L.T. 533 ; R. 4 8. 

104. 4 C.W.N. 743, 20 A. 4 = A.W.N. (1006), 243 = 3 A.L.J. 537; D-. 4 C. 

550, 22 C. 347.] 

REFERENCE TO THE FULL BENCH. 

Sl’ANKlE AND OLDFIELD, JJ., referred liO a Full Bench the question 
whether a woman was incapacitated by reason of unchastity from 
inheriting Stridhana. 

Pandit Kand Lai and Pandit Ajiulhia Nath for appellant. 

Lala Lalta Parskad for respondent. 

OPINION OF THE FULL BENCH. 

[47] Turner, Offg. C. J. —It appears to me immaterial whether the 
property in suit was or was not the stridluin of the grandmother. In 
either case, I am of opinion that the daughter is not deprived, by her 
unchastity, of her right of succession under the law administered by our 
Courts. 

The objection to her succession is only based on the general rule 
embodied in the text of Narada cited in the Mitakshara (Ch. II, S. 10), and 
again in the Dayakrama Sangraha (Ch. Ill), and in Dayabhaga (Ch. V., 
S. 13), tliat a person addicted to vice does not [48] inherit. No doubt this 
rule is cited and treated as well established by the author of the Mitak¬ 
shara, but for many years it has not been enforced in our Courts. 

I was myself a party to a decision in which it was held that want 
of chastity in a mother does not defeat her right of inheritauce, and 
the same rule which, it is contended, deprives a daughter of a right of 
succession, would also operate to deprive the mother of succession. 

Pearson, J. —The question which arises in this case is whether 
Mussammat Ganga Jati is precluded, on account of her unchastity, from 
keeping possession, by right of inheritance, of the estate left by her mater¬ 
nal grandmother. If we are to understand that she is leading a vicious 
life, she might appear to be so precluded by a strict and literal application 
•of the Hindu law. Among those described as excluded from inheritance 
is “ one who is addicted to vice .” Mr. Colebrooke, however, says, in re- 
;gard to the causes of disinheritance mentioned in the tenth section, Ch. II, 
■of the Mitakshara, that, while he is not aware that any have been abro¬ 
gated or become obsolete, he does not think that any of our Courts would 
go into proof of one of the brethren being addicted to vice, or profusion, 
or being guilty of neglect of-obsequies tad'duty-tdwards ancestors. Since 
this remark was recorded by Mr. Colebrooke more than half a century has 
elapsed, and it may perhaps be doubted whether such causes of disinherit¬ 
ance as those indicated by him have not become obsolete in practice. 
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It is less piol>iil)lc nowtliiin it was then that mir Courts would recognize 
any one of those causes as a sntlifient groiuul for declaring any man in¬ 
capable of iiilicriting iiroj)erty ; and if this lie so, one would hardly be 
justified in depriving llie (defendant) icspondent in tliis case of her 
maternal grandmether’s estate. 

As to the text wliich says that “ a woman, wlio acts maliciously and 
is shameless, and a dc.stroycr of proiierty. and addicted to immorality, is 
unworthy of wealth," I have had occasion in another case to observe 
that it. cannot, without violence, lie construed to mean that she is to 
lie deprived of property which has come into her possession ; and there 
is reason to believe that the (ext refers only to inoi^erty received by her 
from her Inishand. 

[49] I am therefore disposed to answer in the negative the question 
which has hren put to us as it arises in the case in appeal. 

Sl’ANKlK, J.—I agree entirely with this opinion. 

Oldfield, J. —There is no passage to he foimtl in the Mitaksharaor 
other authority followed in the Benares school, debarring a woman living 
in uncliastity from inheriting HtriilhanK. 

It is not expressed among the causes of exclusion from inheritance 
in Cli. II, S. 10. Mitakshura. and whether it would become so when accom¬ 
panied i)y deprivation of caste is not the iiuestion before us. 

There is a text of Narada cited in Mitakshara, Ch. II, S. 10, V. 3, to 
the effect that one who is addicted to vice takes no share of the inherit- 
iinco, !)ut the Courts would not give effect to a text of this nature, vague 
in itself and obsolete in practice. 

The only other passages to be found in authorities recognized in the 
Benares school, from which such exclusion from inlieritance can in any 
way be inferred, are certain passages in the Viramibiodaya of Mitra- 
Misra in the chapter treating of stridhann in West and Buhler’s Digest of 
Hindu Law Cases. Bk. IT, Appendix. S. 1. para 17. The author, after 
stating that, on a wife s supersession by her husband taking a second wife, 
he must restore to her the property slie may have given him, and that 
she may exact maintenance, confines the operation of this rule to the 

case in which she is blameless, and remarks:—"A wicked wife receives 

no separate property whatever," and goes on to cite the text of Catvayana: 
— A wife who acts unkindly towards her husband, who is shameless, 
who destroys his effects, and who takes delight in being faithless to his 
bed IS unworthy of separate property." But this passage refers to a 
particular kind of property, that which the wife has given to her husband 
for bis use or which she is entitled to receive from him on his taking 

another wife^ The same passage from Catyayana is cited in the Smrifci 

to the same description of 
that a woman is 

excluded fiom inheriting sindhana from her female relations. 

eouallv wTth 7hp e ^ succession to stridha7ia> 

SreaLd to rnnfpv r inseparable from [30l 

lost by reason of unchS It iTet,arihe“^‘if 

in Bengal, as rrould appear f 1 '’i' 

of succession t^thil kind oft-Lp r right 

principle. This anneal's exclusively on such 

widowed daughters notwifchsta A' ^ succession of barren and 

ughters. notwithstanding they confer no direct benefits through 
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the medium of sons: and the note to ccccxcviii, Colebrooke’s Diftest, Vol. 2, 
page 612, gives the general opinion that the advantages afforded are not 
principally considered in treating of separate property held by women. 
Under the law of the ^litaksliara this is still more the case, and through¬ 
out that work, and tlie commentators, no allusion is made to the principle 
of succession to atridhati'X resting on acapacity to benehb tlie ancestors hy 
offering funeral oblations. In Macnaghten s Hindu Law it is stated 
that “ this description of property is not governed by the ordinary rules 
of inheritance: it is peculiar and distinct, and tlie succession to it varies 
according to circumstances.” In fact, a woman succeeds to strinliaxui 
rather by reason of consanguinity and in order to afford her some pro¬ 
vision. This is shown to be so from the fact tliat those persons who are 
worst provided for, or least capable of ])roviding for themselves, are tlie 
first in the order of heirs. The argument must, therefore, I think, l>e 
dismissed which rests the exclusion from inheritance on the incapacity to 
confer benefits on the deceased. Nor does the fact that tlie unchaste 
widow is excluded from inheriting her husband s separate estate afford 
any argument in tlie case before us, as the widows exclusion rests on 
express texts and with reference to grounds inapplicable to the case of a 
woman’s succession to the atridhava of lier female relations: and the same 
may be said of the rule which imposes cliastity as a condition on the 
claim of dependent female members of a family to be supported from the 


estate in the hands of the male members. 

No decided cases on the point liave been brought to our notice. 
There is only the case in Vol. 2, Macnaghten s Hindu Law, p. 132. 
where, in answer to the question,—Cun a daughter wlio lives in a 
[61] state of prostitution take her parent’s property by right of inheritance, 
the reply is given,—*' a daughter who has given herself up to prostitution, 
or one who is unchaste, is wholly incompetent to inherit the property left 
hy her parents.” But it is not clear if this refers to styidhona, or if the 
exclusion is by reason of unchastiby entailing loss of caste. 

In the absence of any express law, or of any custom handed down 
or supported by a course of decisions of the Courts, the answer to the 
reference should, I apprehend, he that unchastity will not disqualif> a 
woman from inheriting the sfyidhnnn of her female relations. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Oldfield. 


Baldbo Das [Plaintiff) v. Sham Lad IDefexidaxit). 

[26th August 1875.] 

1 A. 77. 

Sindu Law— Undivided family-Bighls of fattier and son. 

Id an undivided Hindu family, the sons acquire by birth an interest in the 
paternal as well as in the ancestral estate, and are entitled, in certain events, 
to interfere to prevent waste, or to enforce partition, in the lifetime and 
without the consent of the father; but while their interest is proprietary, 
they have no dominion over the property. 

[R 4 0. 723, A.W.N. (1892) 35.23 P.R. 1902.135 P.L-R. 1902, 33 C. 1119 = 
lo b.W.N. 766=3 O.L.J. 616.] 
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Id a suit by a Hindu father to eject his son from a portion of a house 
taken possession of by him on its being vacated by a tenant, the first 
Court found that a portion was ancestral property, and a portion acquired 
by purchase by the father from his brother, and decreed the claim. The 
suit was dismissed by the Lower Appellate Court. The plaintiff appealed 
to the High Court. 

Munshi llnnuDKVi Parshod, Babu Oprohish Chunder, and Mir Zahur 
Husain for the appellant. 

Pandit Ajiidhin Xath and Pundit BisJunidduv Xaih for the respon¬ 
dent. 


JUDGMENT. 


[78] Oldfield. J 


The decree of the Court of first instance should, in my opinion, be 
restored. 

A son, no doubt, takes by birth a vested interest in immoveable an¬ 
cestral property, and tliere is authority for considering that his interest in 
the father’s lifetime, and before partition, is a present interest of a pro¬ 
prietary and co-parcenary nature—(Mitakshara, Ch. I, S. 1 and S, 5); and 
the power to enforce partition of the ancestral estate implies such an in¬ 
terest, looking to the definition of partition given in Mitakshara, Ch. I, S. 1, 
para. 4, and Ch. I, S. 1, para. 23. But even assuming such ownership on 
the part of the son, yet until partition takes place, or until the death of the 
father, natural or civil, the father, by reason of his paternal relation, and 
his position as head of the family, and its manager, is entitled to make 
lawful disposition of the property in the interest of the family. This is 
shown by Ch. I, S. 5, paras. 9 and 10, Mitakshara, which, by marking the 
extent of the son s power of interference in the father’s disposition ol the 
property, shows that the power of disposition within certain limits is 
centred in the father. The son’s enjoyment of the property is subject to 
the dispositions lawfully made by the father, and, if dissatisfied, the son’s 

remedy will lie in any right he may possess to enforce partition of the 
estate. 


In this case there has been no illegal disposition of the property on 

the part of the father. It appears that the defendant objects to live with 

his mother-in- aw, and insists on occupying part of a house [7U] which 

used to be len cd and which his father desires to dispose of in the wav he 
considers most advisable. 

f ‘^8“™ the appeal and decree the claim, but, looking to the 

c“ottsr!7courtftheir own 
TuBNEli, Offh. C. J,_i concur in decreeing the appeal Sons who 

the TternaUs by birth an interest in 

0 inte eie to nfvtn eertainevents 

without tTLons^^nrofthluttrer b^'Thl^ 
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APPELLATE CIVIL. 

PltESENT: 

AT/'. Juslice Titnier, Ojjiciatintf Chief Justice, and Mr. Justice Oldjidd. 


Shugan Chand {Defciidant) i*. The Goveenment, Noeth- 
WESTEEJ^ Provinces {Plaintij}'). [2r)th August 1875.] 

1 A- 79. 

1‘erson to ivhoni uio\iey is paid by mistake, liability of-S. 7-J, Contract Act \IXof /tf.y). 

1. Money paid under a mistake induced by the fraud, though of a third party, 
may be recovered, provided there has been no laches and no neglect of the usual 
precautions on the part of the plaintiff. 

2 In such a case, neither the payment over to the fraudulent third party, 
uor’the circumstance that the third party was also a servant of the plaintiff and 
obtained facilities for the commission of the fraud, in his course of his employ¬ 
ment, affords a valid defence. 


FACTS OF THE CASE. 


Suit on behalf of the Government N.W.P. to recover a certain amount 
paid by the plaintiff to the defendant by mistake on his presenting to the 
•officer in charge of the Civil treasury in Debra Dun, by the hand of his 
agent Manohar Misr, a forged certificate of requisition for an advance to 
the 1st. division Bhawalpur Revenue Survey which certificate was duly 
•authenticated by the signature of the defendant. The letter which 
accompanied the requisition purported to be addressed by Mr. Johnson. 

an officer of the survey, to the Treasury Officer, and requested him to pay 
the amount entered in the requisition to the bearer. ^ 

The author of the forged certificate and letter was one Kana Ram, 
■clerk under the said Mr. Johnson. The Court of First Instance, finding 
that the money was paid under a mistake of fact decreed the claim. The 

-defendant on appeal contended : ,, , • 

(i) that S. 72, Act IX. of 1872 was not applicable to the circumstances 


(ii) that the finding of the first Court that tlie Treasury Officer 
supposed that the defendant’s servant was the bearer of the letter from 

Mr. Johnson was unsupported by evidence : 

(iii) that the Treasury Officer and his subordinates did not exercise 
-due care in the payment of the money to defendant’s servant and it was 
.quite inequitable to make the defendant liable for their carelessness; 

(iv) that the defendant having paid over the money, in the ordinary 
■coui-se of business, to the persons for whom it was realised from the 
Treasury, was not liable in equity for its payment to the plaintiff .and 

(v) that as the defendant paid the money to Kana Ram, a public 
servant, in good faith, it was not equitable to hold him responsible tor 
the misappropriation of a public servant. 

Mr. Conlan, Pandit Bishambkar Nath, and Munshi Hanuimn Parshad 
for the appellant. 

The Senior Government Pleader (Lala Juala Parshad) for the respondent. 


JUDGMENT. 


[81] It appears to us that the pleas taken in appeal fail. The money 
was paid under a mistake, and, therefore, the provisions of the 72nd sec¬ 
tion apply. The Treasury Officer would certainly not have paid the money 
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unless he had l^elievcd the requisition was duly signed and countersigned, 
and the signatures which he l)elieved to be genuine are admitted to be 
false. He, therefore, paid the money under a mistake of fact. It is 
immaterial whctlier he believed the bearer of the ren.uisition to be the 
messenger sent by Mr. Johnson or by the appellant; and, indeed, the cir¬ 
cumstance that tlie messenger was tlie servant of a respectable native 
hanker would have been calculated to disarm rather than excite suspicion. 
Looking to the course of business, we cannot find any ground for the 
contention that the Treasury Officer neglected any ])recaution be could 
reasonably have been expected to take, nor that he was in anyway guilty 
of carelessness. The Oflicer was imposed on by a gross fraud, and paid 
the money to the appellant, who was the innocent agent of the [82] per¬ 
son who contrived the fraud. The appellant is. under the circumstances, 
hound to repay the moneys received by him. and he cannot defend him¬ 
self by the plea that he has paid the money to his principal .—Tnijman v. 
lloiikiiif! il): viov cun we allow that the circumstance that the principal 
was himself a servant of ttie respondent, and in the course of his employ¬ 
ment obtained facilities for committing the fraud, relieves the appellant 
from his liability. If the form of the requisition was purloined, it was 
taken without the consent of the respondent, and it is not shown tliat the 
Ofticers of the department in any way facilitated tho theft by the omission 

of any reasonable precautions. The appeal fails, and is dismissed with 
costs, 
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1. KMoppels in piis or equitable estoppels. 

whkh 'a plriod is applicable to suits, !o 

114 Disapp.. 2 M.H.C.E. 27oX“ 

2 . Acquiescence - >Vhat constitutes. 

conduct or languaRrinScin^ 

the other, good Uith and ignorance of het^ ^ foregone, and o 

^1908).’'282. 6'a^Lj\^57^^2 f 9'A^^GfiT 

(206) ; 9 A. 434 ,438). 14 A. 362’ (36^ 0 16 a 328 ^ 

FACTS OF THE CASE. 

The plaintiff in this suit was tbp 7 arr^‘ i 

vesiding at a place two miles distant from 

her affairs managed by her son Tho She hai 

erected buildings on, that site which took possession of, am 

and they had no claim to wit'hlt . ‘he plaintif 

The plaintiff abstained from sniuB oonsent 

p_ 6)6ct them for one or two years 


(1) 4M. & G. 389 ; 5 Scott, N.R. 464 . 
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knowing thiit the defeiuhints were huilding on the land in dispute. The 
Court of first instance hold tliiit tlie plaint ifl had, by acquiesconee. lost 
her right to the relief slie claimed, and must fall back on an action for 
damages, and consociuently dismissed the claim. Tlie lower a])pell!ite 
Court affirmed the decree of the first Court, relying on the rulings ol the 
late Sudder Court in Potroll v. (iiiffoor Khan (1) and Bam Jnrau v. Sah 
Kooudun Lall (2). The plaintiff appealed to tlie High Court. 

The Senior Govenimcnt Pleader (Lala Jtiala Parshad) and Munshi Hituit' 
man Parshad for the appellant. 

Pandit Bishambar Nath and Mir Zahnr Busain for tlie respoiulents. 

JUDCIMENT. 

[84] In special api>eal it has not been objected that tlie circum¬ 
stances from which the appellant’s knowledge is inferred were insufiicient 
to warrant that infoience. and. therefore, we need not consider this point: 
the case has been argued on the hypotliesis that the erection of the building 
commenced witii the appellant's knowledge a year or two before the 
institution of this suit. The pleas recorded in the memorandum of special 
appeal are inacouratelv drawn, but the contention of the appellant at the 
hearing was that her‘consent ought not to be inferred merely from her 
inaction, and that, inasmucli as she has brought her claim into Court 
within the term allowed by law for the institution of such claims, she is 
entitled to a decree. The rulings of the Sudder Court as to tlie effect of 
delay in the assertion of a right have been consiaerably modified or ex¬ 
plained by more recent decisions of this Court, which have. howe\ei, we 
believe, escaped the observation of the reporter. We propose, therefore, 
in disposing of this case, to examine at somewhat greater length than [85] 
we should have otherwise thought it necessary to do, the principle on 
which the rule of estoppel in pais appears to rest, and the circumstances 
to which it should be applied. This rule has been stated generally in the 
following terms“ If a man by words or by conduct has intimated that 
he consents to an act which has been done, and that he will offer no 
opposition to it, although it could nob have been lawfully done without 
his consent, and he thereby induced others to do that from which they 
might otherwise have abstained, he cannot question the legality of the 
act he had so sanctioned to the prejudice of those who have so given credit 
to his words, or to the fair inference bo he drawn from his conduct.” And 
again-—“if a partv has an interest to prevent an act being done and 
acquiesces in it so as to induce a reasonable belief that he consents to it. 
and the position of others is altered by their giving credit to his sincerity, 
he has no more right to challenge the act to their prejudice than he would 
have had it been done by his previous license.”—Catrucross v. Lorimer (3). 

Mr. Justice Story points out the principle on whicli the rule rests, 
and it is most important that the principle should be borne in mind in 

applying the rule 11 . i • u i 

“This doctrine of estoppels m pais, or equitable estoppels, is based 

upon a fraudulent purpose, and a fraudulent result. If. therefore, the 

element of fraud is wanting, there is no estoppel. As if both parties were 

equally conusant of the facts and the declaration, or silence, of the one 

party produced no change in the conduct of the other, he acting solely 

on his own judgment. There must be deception, and change of conduct 

(1) S.D.A.R N.W.Pm 2nd July. 1864. 

(aj 8.D.A.R.N.W.P.,‘i9tb Jan. 1864. 

(8) 8 Macq. H. L. Cas. 829; 7 Jur. N. S. 149. 
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in consequence, to estop tlie party from showing the truth. "—(Story’s 
Equity Jurisprudence, Vol. If. S. 1.343). Of course by fraud the author 
must be understood to mean whatever amounts in law to fraud. 

In Uamsdcn v. Dnaonil) LonI Chancellor Cianworth and Lord Wens- 
leydale declared that if a stranger builds on the land of another supposing 
it to he his own, and the owner does not interfere, hut leaves him to go on, 
e(]uity considers it dishonest in the owner to remain passive and afterwards 
to interfere and take tiie profit. But [86] if a stranger builds on the land 
of another knowingly, there is no principle of equity which prevents the 
owner from insisting on having back his land, with all the additional value 
which the occupier lias imprudently added to it ; and Lord Wensleydale 
added that, if a tenant does the same tiling, he cannot insist on refusing to 
give up the estate at the end of his term. It was his own folly to build. 

Tliese dicta of the highest authority illustrate the application of the 
general rule. There must be something more tlian a mere delay iu in¬ 
stituting proceedings to deprive a man of Ins legal remedies. We are not, 
indeed, prepared to adopt witliout qualification an opinion thrown out by 
the High Court of Madras, that the equitable doctrine of ladies and 
acquiescence is not applicable to suits in the Mofussil for which a period of 
limitation is provided by the Limitation \ct:'~-Rama liait v. Raja Rau (2). 

The rule as expounded by the authorities we have (juoted is obviously 
founded on a highly equitable principle, and we see no reason why on 
fitting occasions it should net be applied in this country. No doubt a 
distiuction must be made between these cases in which a suitor seeks 
some relief wliich. if he proves his case, the Court is bound to giant him, 
and the cases iu which he seeks relief which tlie Court lias discretion to 
grant or refuse. When a suitor has a right to demand relief, no doubt a 
s longei case must be made out against him than such mere tardiness 

in seeking a remedy which might justify a Court in refusing relief when 

It has a discretion to grant or refuse it. With this qualificition wb assent 
to the dictum of the Madras High Court in a case decided subsequently 
to Raim Rule v Raja Rau (2) to the effect that “ on the whole, it may 
be taken as the law both of Courts of law and equity that mere laches, 
s. oit of the period prescribed by the statute of limitation, is no bar 
whatever to he enforcement of a right absolutely vested in the plaintiffs 

.! V, .Y. Timma lieddij (3); but 

« l eie there is mnre than mere laches, where there is conduct or language 

ruirthetrer 1 parw who acts 

is enti led in H ' 1 “ ' by this belief, 

IS entitled m this country, as in other pounirioc- i i 

and the plea if sufficiently proved ousht to he Ti 1 ' i 

The respondents have set ud a title 
be manifestly false. They must have l! 

and they could hardly haw donhtM > had no claim to it, 

they thought it probable the i to the zamindar. Had 

they might have assured them’ T consent to their usurpation, 

before tfiey e^enL'alupr^^'THVL!,'’^ 

----- ^ Under the circumstances, 

I 2 I 2 ^ 

(3) 2 Mnd. H.C.R. at p. 273 . 
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we cannot hold that the delay in the institution of the suit is sufticiont 
to deprive the appellant of her right to relief. 

The appeal is decreed with costs, and so much of the decree of the 
Courts below as dismissed the claim to the plot in (luestion in this appeal 
are reversed, and the claim is decreed. 


FULL BUNCH. 

Present ; 

Mr. Justice Turner. 0§iciatht<i Chief Justice. Mr. Justice Pearson, 
Mr. Justice Sipanhie and Mr. Justice Oldfield. 


Hamir Singh {Defendant) v. M^SAMMAT Zakia {Plaintifi). 

t27th August 1875.] 

1 A. 57. 


Mahomedan Law— Minor—Guardianship—Duty to discharf/c d£bfs- 



When decrees were obtained bv the creditors of a deceased Mahomedan agaiost 
his two widows, and a sale deed of the deceased's properties was executed by the 
two widows, for themselves and fora minor daughter of their co-widow. in the 
assumed character of her guardians, held, in a suit by the minor for her share of 
the inheritance, that if she was in possession, and was not a party to. or properly 
represented in. the suits in which the creditors obtained decrees, that it would seem 
she cannot be bound by the decrees ncr by the sale subsequentlyeSected. that she 
was entitled to recover hershare. but it is only equitable to require that the reco- 
very of her share should be contingeot on the payment by her of her share of the 
debts, for the satisfaction of which the sale was effected. 


A.W.N. (1881) 16; Ap. 7 A. 9^2 <F B.) = A.W.N. 
R. 1 A. 533, 4 A. 361. 9 A. 340. 20 B. 199 and 26 

A. 22 and 9 O.C. 97.] 


(1685) 248 and 11 C. 421. 
M. 734. D. 5 O-C. 201. 26 


FACTS OF THE CASE. 

Suit to obtain possession, by right ot inheritance, of a share in certain 
property forming portion of the real estate of the plaintiff s deceased 
father Two of his widows sold it to satisfy decrees obtained by oi editovs 
of the'deceased against them as his representatives, The sale-deed was 
executed by them on behalf of themselves, and as guardian o the plain¬ 
tiff, who was then a minor. The deceased left oonsiaerable persona 
property as well as real. The plaintiff was not the daughter of either o 
the said widows, but of a third widow of the deceased. At the time ot 
sale, she lived with her mother, but was supported by one of the two 
widows who executed the sale-deed. At that time she had no legal 
guardian, nor was she a party to the suits brought by the cmditom; nor 
tas she properly represented in those suits. The Court of first instance 
held that the sale was invalid. The lower appellate Court concurred. 
The vendees appealed to the High Court, 


reference to THE FULL BENCH. 

Tubnee and Oldfield, JJ., in reference to the doctrines ot Muham¬ 
madan law expounded in Bk. XX., Ch. 4 of the Hedaya, referred to the 

Full Bench the following question: . .u n 4. u i 4.1 

“ Whether under the circumstances found by the Courts below, the 

sale by the widows in possession, against whom decrees had passed as 
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1 -epi-psentatives of the ileceasecl, is or is not hinding on all tlie heirs, the 
sale being nnule for the purpose of satisfying such decrees. 


Balm Oi>roka-sh ChamJor, for the appellants. 
Munshi Iluuiiiiunt Parshml for tlie respondent. 


OIMNION OF THK FFLL BENCH. 


[683 Turner. Off(L C.J., and Si'ANKiE and Oldfield, JJ., con¬ 
curred in the following opinion : 

Under the ^luliaininadan law, the estate of a deceased peison must 
he applied to the payment of his funeral expenses and debts before the 
heirs can make partition of it. The discharge of debts is a matter of 
necessity, the right of the heirs is connected with the [59] estate on the 
sole condition of its being free from incumbrance, whence it is that the 
discliarge of the funeral expenses precedes the right of tlie lieirs, as that 
is also a matter of necessity Hcdaya, Bk. XXY. Nevertheless, the cir¬ 
cumstance of a small debt attaching to the estate of a deceased person 
does not prevent the heirs from inheriting, whereas if the estate were 
completely involved in debt tliey would lie prevented— Iledaya, Bk. XXVI. 
AVhile then the heirs might lawfully take possession of an estate not 
completely involved in debt, the creditors have the right to sue such of 
the heirs as have taken the estate; "but they are entitled to have recourse 
to a single heir only in a case where all the effects are in the hands of 
that heir;" and tlie reason given is—"that although any one of them 
(the heirs) may act as plaintiff in a cause on liehalf of the others, yet he 
cannot act as defendant on their behalf unless Ihe nholc of the effects are 
in his possession." 

There is. however, still another provision of the Muhammadan law, 
that if the creditor desires to realize his debt out of the akar, or immove¬ 
able proi>erty, of the deceased, he cannot obtain a decree to the prejudice 
of heii-8 who are not parties to the suit on tlie mere confession of some of 
the heirs, hut he must establish his claim bv proof—Hedaya, Bk. XXXIX., 
Ch. 1. 


In the case now before the Court it appears from tho sale-deed that 
tiie plaintiff was in possession, and that the deed was executed on her 
behalf by a person who had no legal right to represent her. It does not 
appear whether she was or was not a party to the suits brought by the 
cieditovs and pioperly represented in those suits : nor whether the 
decrees obtained in those suits passed on confession of the defendants or 
after proof was given of the debts. 

If the minor was in [lossession, and was not a party to, or properly 
represented m the suits m which the creditors obtained decrees, then it 
would seem slie cannot be hound by the decrees nor hy the sale subse¬ 
quently el ected. and she is entitled to recover her share, but it is onlv 

f 1‘eeovery of her share should be contingent 

which the sale was ell^tted 

heirs^’f nmde by one or more o( the 

of his fistsifp in in lawful and exclusive [60] possession 

?rom itis valM th adjudged to be due 

altogether free tioia doubt and equitable, may not be 

been made, it is not clear that fhp 1 ^ *^^*8 reference has 

not Clear that the two widows, who took upon themselves 


78 




Civ.l 


DEBI PARSHAP, &C. v. THAKUR DIAL, &C. [ALLAHABAD 


to sell tlio plaintiff’s shave, were lawfully in possession of it to her exclu¬ 
sion, and they were certainly not legally competent to act on hov belialf 
as her guariians. Under the circumstances, it would seem, tlierefore, 
that she is entitled to recover her share, on payment of her share of her 
father’s debt which was discharged by tlie sale. 


b^ULL BUNCH. 

Present: 

Mr. Justice Turner, Oxidating Chief Justice, Mr, Justice Pearson, 

and Mr. Justice Spankie. 


DEBI Parshad and othrs {Defendants) v. Thakuu Dial 
AND OTHERS {riiiintijjs). [27bh August 1875.] 

1 A. 105. 

Jihidu Law-Undivided family - Survivorship. 

In an undivided Hindu family, governed by the Mitakshara law, whoa a 
brother dies, leaving brothers and nephews (the sons of a pre-deceased brother), 
his interest in the joint property does not pass to his surviving brothers alone ; 
on partition, the whole estate is divisible, per capita among the brothers and 
per stirpes among the sons and grandsons of a deceased brother, the share of the 
latter two classes being the share, which the deceased would have taken, if alive 
at the time of partition. (H. C. R,, N- W. P. 1368, p. 101 over •ruled). 

If. 2 C. 379, 4 C. 425. B. 17 C. 33 .and 9 C.L-J. 485.] 

Of the four brothers, Durga, Bisheshar, Bhairo and Ram Pargar, 
constituting an undivided Hindu family, Ram Pargar died first, leaving 
sons ; then Durga and Bhairo died without issue ; and lastly Bisheshar 
died leaving sons. The sons of Ram Patgar were the plaintiffs in this 
suit and the sons of Bisheshar the defendants. 

ORDER OF REFERENCPl TO THE FULL BENCH. 

[106] Pearson and Spankie, JJ., referred to the Full Bench 
the following question, viz. 

“ Whether, in a joint family property, two of four brothers dying 
without issue, their interest passed on their death to their surviving brother 
•exclusively, or whether the sons of a brother who predeceased them are 

entitled to participate in it? ” ^ .v , 

The order of reference was accompanied with these remarks 
Had Bhairo and Durga left separate estates, there can be no doubt 
that their surviving brother would have succeeded to them in preference 
to and to the exclusion of, their nephews ; and it is contended that the 
succession would not be different in a joint undivided family. The con¬ 
tention U supported by the decision of a Bench of this Court, dated the 
26th February 1868, in special appeal No. 1779 of 1867, at page 101 of 
the High Court Reports for 1868. The ruling of the lower Court in this 
case is opposed to that decision, but is supported by the answers to the 
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questions 3 and 4 given in page 33. Bk. II, West and Buhler s Digest, 
and by the opinions of the Benares pandits exammed by the bubofdmato 
.ludpe. Under the circumstances we think it expedient to refer the point 
in question for the consideration of a hull Bencli. 

Pandit Ajudhia Nath (with him Munsbi Skuk Ram), for the appellants. 

Mr. Mahmood (with him Munshi Hanuman Parfihad) for the respon¬ 
dents.— 

OPINION OF THE FULL BENCH. 

[108] To answer the question proposed to us it is necessary to 

consider the condition of a Hindu family in these Provinces while it re¬ 
mains undivided, and to inquire whether the same rules of succession apply 
while the members continue joint in estate, when they have separated and 
effected partition, and when they have re-united. [109] Sir Thomas 
Strange in the ninth chapter (I) of his work on Hindu Law declares that 
“ wherever a plurality of sons exists, the inheritance descends to them 
as co-parceners making togetlier but one heir ’’ * " “ the 

deceased may have left, not only more sons than one, but brothers, as 
well as a widow or widows, and daughters, togetlier with other depend¬ 
ants : and such sons and brothers may have tlieir wives and children 
respectively ; the whole having constituted in his lifetime, not so many 
co-parceners indeed in the proper sense of the term, but an undivided 
family, Or supposing liim to have been a single man, with collateral 
relations only, their descendants and connections, all living together in 
co-parcenary, his death makes no difference in this respect among the 
survivors,” If undivided at his death, they still continue so in point of 
law, however appearances may indicate a different state. So long as 
they remain joint, they offer one common sacrifice. " The religious duty 
of unseparated brethren is single,”—Narada, quoted in Mitakshara, Ch. 
II, S. 12. V. 3,—until partition takes place. 

In respect of property, whatever is accjuired by the several members, 
with certain exceptions, falls into and becomes part of tlie common fund, 
and the expenses of all members are met from this common fund, no 
account being taken of excess in the expenditure of some over the expen¬ 
diture of other members. This community of worship and property being 
the ordinary condition of a Hindu family, it is to be presumed that a 
Hindu family is undivided until the contrary is shown, and that 

the acquisitions of the several members form part of the common stock 

unless the acquirer, or those claiming under him, prove that it was 
acquired in such a manner as would, by the special provisions of the law, 
constitute it the sole propierty of the acquirer. 

Moreover. ” according to the true constitution of an undivided Hindu 
family, no individual member of the family, whilst it remains undivided, 
can predicate of the joint and undivided property that he has a certain 

(2); while a Full Bench of 
p ® p Calcutta has gone so far as to hold, in Sadabart 

PrashndSahu Foolbash Koer (3), that under the [110] Mitakshara law 

one of the several members of a joint Hindu family cannot, without any 

fu"'' “ndividod ancestral property 

w^out t he consent of the whole o f the co-sharers, and that Lh an 

(3) 12 W, R. (P. i) 1=3 B. L. R. {P. B.) .31. 
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alienation is not va!i<1. even for the share to which the alienor would have 
been entitled on ])artition. 

The condition of an undivided family heinj* sucli as has been <lescrih- 
ed, it is not unintelligible that rules may govern tlio distril)ution of the 
joint inhoritanco diftorent from those wliich would regulate the devolution 
of separate propertN’: and it has l)een ruled that in oiui ami the same 
family different rules may govern the succession to the estate of a deceased 
member according to the nature of the different properties comprising it, 
whether it be joint or sepirate. - Katam<f Xulchitu- v. Tlir Ilahh 

ShivatjiUKjd (1). _ _ , w -1 

Tlie peculiar incidents of the iomt property of an undivided family 
are survivorship and the right of representation. In the t^lihagunga 
case above cited, the Lords of the Ih-ivy Council declared that, “accord¬ 
ing to the principles of Hindu law. tlierc is co-paveenaryship iietween the 
different members of a united family, and survivorship following upon it. 
There is community of interest and unity of possession between all the 
members of the family, and upon the death of any one of them the others 
may svell take by survivorship that in which they had during the deceas¬ 
ed’s lifetime a common interest and a common possession (2). It has 
been argued that this is a mere statement of the general rule, and that 
it does not necessarily follow from it that the benefit of survivorship 
extends to all. and not only to some of tlie surviving members of the 
family. When once the principle of survivorship is admitted, it is 
difficult in the absence of express law to limit its operation. The 
principle of survivorship taking effect on the common fund, in which no 
one of the members of the family has any distinct sliare, operates not to 
augment the rights of any particular class of the co-parceners, hut to 
enlarge the shares which upon partition would fall to tlie lot of every oni' 
of the members. In effect, by the operation of this rule, the share to 
wliich a co-parcener dying witliout issue would liave been entitled does 
not pass by descent but lapses. The right of representation operates at 
the time of partition to secure an equal parti-[lll]tion of the inheritance 
between the several sons of the common ancestor and the issue to the 
third generation of sons who have died leaving issue surviving the period 
of distribution, such issue taking par atirpcn the share of their father or 
forefather—“ Should a younger brother die before partition, his share 
shall be allotted to his son, provided he had received no fortune from his 
grandfather. That son’s son shall receive his father’s share from his 
uncle or from his uncle’s son, and the same proportionate share sliall be 
allotted to all the brothers according to law. Or if that grandson he also 
dead his son takes the share: beyond him the succession stops. — 
Katyayana—cited in Vyavahara Mayukha, Oh. IV, B. 4, V. 21. Although 
grandsons have by birth a right in the grandfather’s estate equally with 
sons still the distribution of the grandfather’s property must he adjusted 
through their father, and not with reference to themselves. The meaning 
here expressed is this: if unseparated brothers die. leaving male issue, 
and the number of sons be unequal, one having two sons, another three, 
and a third four, the two receive a single share m right of their father, 
the other three take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their father. So if some 
of the sons be living and some have died leaving male issue, the same 
method should be observed : the surviving sons take their own allotments, 


(1) 9 M. I. A. 539 (at p. 610}. 

(2) 9 M. I. A. at p. 611. 
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iind the sons of their deceased brothers receive tiie shares of their own 
fatlicrs respectively. Such is tlie adjustment prescribed by the text"— 
Mitakshara, Ch. I. S. o. V. 2. “.V grandson (D) whoso father (B) is dead, 

and a great-grandson (F) wh.ose father (HI and grandfather (C) are dead, 
participate equally in tlie inheritance with the son (A), for ti^ey without 
distiiKition confer equal benefits on the deceased owner of the property 
by ttie presentation to bini of funeral offerings at solemn obsequies.— 
Daya-Krama Saiigraba, Cli. I, S. 1. V. d. Unless authority be shown to 
the contrary, tliese incidents of the joint e.state of an unseparated 
Hindu family survivorship and the right of representation govern the 
case before us and determine the answer to he given to the question 
put to us. The fathers and uncles of the parties lived as an uuseparated 
Hindu family in possession of an undivided estate. .Assuming parti¬ 
tion to l)e made row. there are living representatives of two sons only 
of the common ancestor, and equal partition being made [112] between 
the stocks, each stock is entitled to one moiety, bub it is argued that, 
inasmuch as the father of the one line died before any of his three 
brotiiers. and the father of the other line died after two otlier brothers, 
who died without male issue, the shares of the brethren dying without 
male issue descended to the sole surviving brother and ))assed from him 
to his issue—to the exclusion of the line of the brother wdio died first 
—in otlier words, it is contended that the case is not to be governed 
by the law of survivorship, except so far as to exclude females, but 
that the shares of the deceased brothers passed to the surviving brother 
in virtue of the rule that, in case of competition between brothers and 

have no title to succession, for their right of 
inheritance is declared to be on failure of brothers."—Mitakshara, Ch. 
n, S. 4, V. 8. No doubt, if this rule was intended not only to apply to the 
descent of the separate property of a brother but to operate on the share 
which he would have taken in the common property of the family had 
he survived the period of partition, the contention is correct: but if we 
caretully examine the system on which the Mitakshara is compiled and 
bear in mind the principles of Hindu law, as to which there can be no 
dispute, It will appear that the rule on which the contention is based 
cannot apply to the undivided ancestral estate, nor to any thing which 
has accrued to and become part of that estate. The author of the treatise 

ui"' heritage, “daya”, and distinguishes 

wea ^ 0 a father or grandfather which the property 

of h.s sons or grandsons by right of their being hk eons and grandsons, and 

XmfL terms unobstructed, and propertv which 

wiUiou ™ o' the owner 

M tence o is^"' '0 obstruction, because 

After testis Th ‘“"’ode its devolution, 

which it property and reviewing the methods by 

Hindu law obtainine in tt, the fundamental principle of the 

ancestral estate is hv W ^'^ovinces that property in the paternal or 
the no V rtf he fa,'"""^tion to which 

rnd'^hrviug pleviotlv 

rights regarding the whole, bytsi rutinc te 

of the aggregate,” [113] he procetrto d„ci particular portions 

subject to what rules IHa declare in what manner and 

buted by parti ion n theTarhts7f'’t" 

consequence of the Petrine tt a hit 

right in the paternal ancestral estate 
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is acquireti by birth is that there is in (act no devolution ol the pro¬ 
perty from one owner to anotlier, but tiiat as each son comes into beiiiR 
he forthwith aciiuires a right which would, on partition, reduce tlie 
shares of the other sons, and whicli, should he not survive partition 
and liave issue, liis son or grandson would take hv substitution, and 
whicli, if he dies before that period, will simply lapse. There being 
no devolution of the iiroperty. the laws of descent are inapplicable. 
An ascertainment of the riglits of the several inenihers of the lainily 
is effected by partition, and consequently the rules regulating ])artition 
in every Hindu work on inheritance take the idace of rules regulat¬ 
ing the descent of property from an owner leaving issue. I nless there 
is a plain direction to the contrary, rules of partition from^ their very 
nature operate at the time when the partition is made, bmless it i? 
expressly declared that the ascertainment of shares is to he made at an 
earlier period, it must he assumed cliey are to be ascortainea at the time 
partition is made. Seeing that a son in tlie undivided family is a co¬ 
owner, having acquired his riglit by birth, there is no more reason fo: 
fixing the date of the deatli of tlie father as tlie period at which shares 
should be ascertained than in fixing the date of a son s death as that 
period : and if shares are not ascertained untilthcperiod of distribution ; 
if, until that time, no one can declare he has any share in tlie common 
property, it accounts for the circumstances tliab in none of the treatises 
on Hindu law which liavebeen brouglit to our notice is there any lule 
declaring what is to be done with the interest (it can liardly be called a 
share) in the common property which has been acquired liy a member O! 
the family who has not survived the period of distribution. On the 
other hand, there are express rules declaring that the partition is to be 
an equal partition, subject to the qualification that those who take by 
representation take only the share which he whom they respectively 
represent would have taken had he survived partition. 

Having in Ch. I dealt with the distribution of the estate of a Hindu 
who dies leaving issue, and having declared the rules which provide for 
the distribution of the paternal and ancestral pro-[ll4jperty of the un¬ 
divided family, the author next proceeds in Ch. II to treat of the descent 

of the estate of a man who dies without issue. The first section clearly 

relates ouly to separate property. It presumes the case of a man who, 
leaving no male issue, could not be the founder of an undivided family. 
—“ The sons, principal and secondary, take the heritage, has been 
shown The order of succession among all tribes and classes, on failure 
of them, is next declared.” Here then we pass from a law of partition to 
a law of devolution of inheritance, the persons entitled no longer acquire 
an interest by birth. It accrues on the death of the owner, and to bo en¬ 
titled to claim they must survive the owner, and first in the line of des- 

cent the author places the widow, and after explaining that, if the pro- 

nrietor died in union with his brethren, the widow has merely a right of 
maintenance, he concludes the discussion of her claims with the declara¬ 
tion that a wedded wife being chaste, takes the whole estate of a man 
who, hem separated from hU codieirs. and nob subsequently re-uuited 

with them, dies leaving no male issue. • f i i . j 

In the second section the right of succession of daughters and 

daughter’s sons are declared. Now in this section there is no distinct 
allusion to separate property, yet it has never been doubted that it deals only 
with separate property, and the intention is evident from the commence¬ 
ment of the section :-“On failure of her (the widow), the daughters 
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' 'iioi'il.' Tile widow eoiiltl only take separate piopcity and the daughters 
.succeed to what, if slie had survived the /‘niijo.silas, the widow would 
hi’\e taken. Similarly, the following seetioii, whicii treats of the rights 
of [larent^, commences witli the declaration ; - On failure of those heirs, 
the two parents, meaning tlie inotlicr and tatlier, aie successors, " pre¬ 
ference I'cing given to the mother. Tn this section again there is no 
uentiou ol sepaiatc property, hut it manifeslly deals only witli that pro¬ 
perty, for it is declared that the parents take, in default ol widow, 
> lighters, and daughter’s sons. 

We now arrive at the fourth section, whicli treats of the rights of 
. others, and which it is argued governs the case before us. That section 
..oniiiicuccs like the preceding hy premi.sing the failure of the heir wliose 
igl.t had lieen last declared ; and iroiu this circumstauce it uiust again be 
infenetl that the property to which it regulates tlie [113] succession is 
.-■uch property as would have been taken liy tlie heirs entitled to priority 
of succession, had they survived the pw/milus. If it he held that the 
interest whicli a co-parcener acipiiresliy birth does not lapse on his death 
witliout male issue, but passes under the law of succession to heirs other 
than direct issue, who presumably ilo not exist, and other tliaii his widow, 
whose title is expressly denied, it follows tliat tlie right would devolve 
not on brothers only, hut on those heirs also who are entitled to succeed 
in priority to brothers. Thus, a daughter, a daughter’s son, a mother, 
or a father, might, on partition, claim tlic shave of a deceased co-parcener. 
Xo instance is cited in which such a claim has been allowed, The 
conclusion seems clear that 4, like the preceding sections of the chapter, 
provides only for the devolution of the separate estate of the projmiluii. 

But in support of the contention tliat the interest of a member of an 
undivided family in the common fund is a sliare, and that the rules 
respecting the succession of brothers operate, notwithstanding the 
propositus may have died in union witli his brethren, and regulate the 
inheritance of that share, reference has been made to the provisions of 
0, which treat of the succession to re-united kinsmen. 

It is argued that brethren who have re-united are in tlie same position 
•.s those wno have never separated; that the whole of the propertv is 
again brought into a common fund, each brother saving to the other 
what is mine is thine a,ud thine is mine." yet nevertheless the interest 
c eacl, IS described ivs h.s share A ve-uuited brother shall keep bis 

■TdTkln"■‘‘f.']«-««ed'--YainavaIkya, cited in 

I'rnthpr with " t V ' ’ ' k' 'nasnnich as on tlie death of a re-imited 

iMe i Im! to ‘'evolves on re-united brethren of the 

1 hole blood to the exc usionot re-united brethren of the halt blood, or if 

;tTof irinif Wno I ve-united hreth- 

..Wire emiWK It^ brothers divide the 

oporater ov; „ 1?^ »' survivorship does not 

that so hr as is iiosslH“"“ession oi brothers, but 

cof’nized by "^Hindujtmaybe replied that a distinction is re- 

partition, in virtue of which eacl/n M ^ I’e-union implies a previous 
i-epavate ownership of a share TTp brethren has acquired 

thing which is specials re-unitedfundsome- 

his right by birth in thl estate of hirfnfl" he acquired 

i-partition is made of the t ^ or grandfather. Again, when 

made of theproperty of an undivided family, no distinction 
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is luatle between the hall' blooil ami tlio whole blooil:—" If any immove¬ 
able property of divided heirs, common to brothers by different mothers, 
liave remained undivided, being held in co-parcenary, the lialf-brothors 
shall have equal shares with the rest, but uterine brother has the sole 
right to the divided property, moveable or immoveable” (Colcbrook’s 
Digest, ccecxxxi); and on partition of the common property of re-united 
brethren the eldest never enjoyed the privilege, now in all eases obsolete, 
of receiving a larger or better portion than Ins brethren, to which Hindi: 
writers declared liim entitled, on a partition cf the property of the 
undivided family. It is dangerous then to draw an analogy from the 
special rules which apply to the devolution of tlie shares of re-united 
brethren. Indeed, the circumstance that rules have been specially pres¬ 
cribed to regulate the devolution of the common property of re-united 
brethren affords ground for arguing that they wore exceptions to the 
ordinary rules regulating the partition of the common property o1 an 
undivided family. 

If then the provisions of Cii. II, S. 4, are not applicable to the interest 
of an undivided co-parcener in the common proiierty, but that interest 
lapses on his death without issue, it follows that, in the case befoie the 
Court, the interests of the brothers who died without issue do not devolve 
on the last surviving brother, and that the sons of the last snrviiing 
brother are only entitled to one moiety of the estate. This conclusion is 
supported by the opinions of the three pandits examined by the Subor¬ 
dinate Judge of Benares, although the reasons given by one of those gentle¬ 
men for the conclusiou at which he has arrived are not satisfactory. I. 
is also supported by the decision of the Sudder Court of Calcutta in Duljt^e. 
Singh v. Sheomnnook Singh (1), to which Mr. Colebrooke was a 
party, and by the decision of the Bombay Court in Bhngivm Gnlah 
Chimd V. Kriparam Anundram (2). The decision of this Court in Madh(> 
Singh v. Bindessery Roy (3), it is true, is opposed to these authorities, but 
in our judgment that ruling cannot be supported. 


FULL BENCH. 
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Mr. Justice Turner, Officiating Chief Justice. Mr. Justice Pearson, 
Mr. Jiistice Spankie.and Mr. Justice Oldfield. 


Daia Chand and others {Defendants) v. Sarfraz and others 

{Plaintiffs). 

[27th August 1875]. 

1 A. 117. 


Redemption siiil~Limitalioii-Act IX of 1671, Art. 148-Acknotokdo>nent of Uie imri- 
gagor's title and of hisright of redemption. 

The signature of the mortgagees in a record of rights, in which they ate des¬ 
cribed as mortgagees of the estate, is a sufficient acknowledgment of the mortga¬ 
gor’s right to redeem, within the meaning of Act IX of 1871, Art. 148. 
fR 1 A 4-26 U. B R. (Civil) (1892—1896), 4G2, 10 Bom. L.R. 385, A. W. N. (1908). 
^ 226, 9 0. 616 , 12 C. 267. 16 M. 220. 17 B. 173, 5 Ind. Cas. 77.] 

JUDGMENT OF THE DIVISION BENCH. 

The learned Judges of the Division Court (Pearson and Spankie, 
JJ.), before which the appeal came on for hearing, differed in opinion. 

( 1 ) I. 8. D. Rep. 69. _ _ 
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The tollowinji judgments were delivered :— 

[119] Pearson, J.— This is a suit for the redemption of a mortgage said 
to have been made in favour of the defendants’ ancestors by the ancestors 
of the plaintiffs in 1811, and was dismissed by iiie Court of first instance 
improperly on the ground of insufficient valuation. The lower appellate 
Court has riglitly held tlie valuation to be correct, iind. disallowing a 
plea set up by the defendants to the effect that the suit was barred by the 
law of limitation, has remanded the case to the first Court under S. 351, 
.\ct \TIf of 1859. for trial and disposal on the merits. The plea of limit¬ 
ation has been disallowed with reference to an acknowledgment of their 
mortgage tenure recorded in the settlement record of 1H41. which is signed 
by the defendants or their forefathers. In tliat record they described 
themsehes. or allowed themselves to he de.scrihcd, as mortgagees of the 
estate in question : and by so doing admitted by implication tlie title of 
the mortgagors, whoever they may be. and their right to redeem the pro¬ 
perty. Wliether the plaintiff's’ ancestors were the mortgagors and whe¬ 
ther the mortgage was made by them in IKll, for a consideration of 
Rs. 241, are questions which must be determined before it can be decided 
whether the suit can be maintained. Kven if it be established that the 
plaintiffs' ancestors were the mortgagors, unless it he sliown that the 
mortgage was not made before 1811, it may be found that the suit is bar¬ 
red by limitation. Hut altliougli the Suliovdinate Judge’s decision is 
open to this objection, that he has somewhat precipitately declared the 
suit not to be barred by limitation, while not quite consistently remark¬ 
ing that, if the jilaintitTs can prove the mortgage to have been effected 
by their ancestors in favour of those of the defendants in ISll they will 
obtain a decree, if not, their claim must be re-[l20]jected, ” there is 
nothing objectionable in his remand order on the assumption that the 
materials on the record were not sufficient to enable him to decide 
satisfactorih himself. There is no force in the grounds of appeal. 
Nothing is shown to be a bar of the suit in the proceedings of 1804, which 
referred to a claim cf certain manorial rights onlv. Tlie admission of the 
mortgage tenure in the settlement record of 1841, if it can bo referred to 
he Plamtitfs ancestors, and the mortgage be found to liave been made by 
them m 1811. IS sufficient to give a new period of limitation from the date 
of the admission, ^^ lth these remarks, the appeal is dismissed with costs. 

1 f f 1871, provides that time 

of fll iH Tm f unless when an acknowledgment 

eln of . ''ademption has, before the 

oxpi ation of the prescrdied period, been made in writing, signed bv the 

-■ “• 

uinellL‘t?!ittoffid ‘hat some of the ancestors of the defendants, 

n wed at t rlttr , ‘‘’n “8 1‘liataum shara asamm'ar 

f ‘ I '"'der Regulation IX of 1833 in 1841 in which 

an LknoSntenrnrt?'^®"®''.'■ it was contended, are 
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not'aoknoXdged any’pttitllv faettuut 

showing the rent payable to the Tandllt b'y'Sl^nr"'' ' 
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I may also mention that tliere ilid not appear to be any rccotinisecl 
ownei-s in 1811, the entire'20 biswas being in tlie possession ot persons 
described as mortgagees. I attribute this description to be due to some 
report regarding an earlier settlement and the state of tlie village tlien, 
obtained from the office when tlie settlement under Regulation IX of 1833 
was made. 

[121] I do not regard the signatures of the ancestors of the defend¬ 
ants under the circumstances described as amounting to an acknowledg¬ 
ment of the title of the mortgagor or of bis right of redemption within 
the meaning of Art. 148, Sob. ll. Act IX of 1871. The record shows 
that the appellants did not acknowledge any right of redemption any¬ 
where. They contested in 1803 an attempt of tiie heirs of the mortga¬ 
gors to establish their riglit of redemption, and ultimately in 1872 they 
succeeded in obtaining an order from the revenue authorities for the 
erasure of the word mortgagees. 

If we look at the effect of an acknowledgment in writing in respect 
of a debt or legacy {8. 20. Act IX ot 1871). we find that no promise or 
undertaking would take the case out of the operation of the Act, miless 
the promise or acknowledgment amounts to an express undertaking to 
pay or deliver the debt or legacy, or to an unciualified admission of the 
liability as subsisting. So. 1 think that any one wlio desires to take his 
claim out of the operation of Art. 148, Sch. II, iiiust show a clear and 
express acknowledgment in writing of the title of the mortgagor or of his 
right to redeem, that this acknowledgment must he unqualified and made 
touching the mortgage. It cannot be implied from a general admission 
of tlie accuracy of certain settlement records dealing with a great variety 

of matters. , . , . 

I, therefore, would decree the appeal, reverse the judgment of the 

lower appellate Court, and restore tliat of the first Court, with costs. 

The defendants appealed to the Full Court, under the provisions of 
cl. 10 of the Letters Patent, against the judgment of Pearson, J. 

Munslii Hanuman Panhad (witli liim Babu Jogimho Nnth Chaml- 

hari), for the appellants. 

Pandit Bishanibar Nath for the respondents. 

JUDGMENT OF THE FULL BENCH. 

Turner. Opfg. C. J.. and OlDFIEU). J.. concurred in the following 

♦ 

[122] The (luestion which arises in this appeal is whether or not there 
has been a sufficient acknowledgment of the mortgagor’s title or his right 
to redeem to prevent the operation of the law of limitation, or rather to 
give the representatives ot the mortgagors a new period from winch 

limitation should be computed. _ 

The terms of the law. an aclmowledginenb of the mortgagor s title or 

an acknowledgment of his right to redeem, were not, it may be presumed, 
intended to be mere tautology. An acknowledgment that a certain person, 
or his representative, is the proprietor of the estate is an acknowledgment 
of his title An acknowledgment that the mortgage is a subsisting 
mortgage would be an acknowledgment of his right to redeem, if he 

established his title. . „ „ . . ,rT.,i i c, r.n 

The provisions of the Englisli Statute 3 & 4 Will. 4, c. 27, S. 28, 

require in order to enlarge the statutory period of limitation, that an 
acknowledgment of the title of the mortgagor or of bis right to redemp¬ 
tion shall be given to the mortgagor or some person claiming his estate. 
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Of to the Siyenl, of siK-h moilMagof or iierson, in writin-j signed bv the 
>oo)-tgugee Of the pefson claiming, (t appeafs to be the law that anv 
acknowledgment, winch before the passing of the English Statute would 
me been sulhcient, will satisfy tlic feijnirements of the Statute if it be 
given jii writing to the mortgagor or (o a person claiming his estate or 
to tim apnt of such mortgagor or person.-Fisher on Mortgages 
-.nd ed.. \ ol. 1 -jOl, page 288. Before the Statute was enacted it was held 
hat an acknowledgment of tiie mortgage as a subsisting mortgage was 

r 231 0 ^ 1 f'T 1 R ^ to redeem: and in a case 

■L tesH n f '-' It Hardwicke it was held by Sir J. Jekyll that, where 
a tcstatoi dc.scnhe.1 an estate in his will as my “ mortgaged estate ” it 

This'luHnrr’^ vigl.t to redeem' (1) 

Lea 1 nl r.; f T,"!?*', ? ''"r '1“°^'’ i" Tudor's 

Jnighsh cases, Imt we may usefully con.sidt tliem 

wriiin,.' itreiluires tlie acknowledRinent to be in 

the nuestion ° “>'« “'"'Ly, so far as it applies to 

Wits es ahli 1 “l ‘‘"‘•'“SO-'S to the English law as 

St tnte aho r If i " Equity before the 

statute almeieferredtowas enacted. The law of British India do^s 

not letjuire that the acknowledgment should be given to the mortgagor 

of tL Kngkh sZa 

acknowledcmpiit mi M that Statute was enacted. The 

claim° g ruideT irtJr>‘“ '"'I f mortgagee or a person 

his to tier' n ; “"•>^‘16'= tl'U title of the mortgagor or 

pared tl,e record;,!. ® ^^ttlement officer had pre- 

Sion From lZco -di\f T in posses- 

appellants. or rather their p.ascertained that the 
virtue of a mortgage andhp plitained possession in 

mortga'^ees To this'rernTd t accordingly in his record as 

noss.1io obtained t^e signalure of 1 os^'T^ 

amongst others, of theappdUts This possession, and, 

that decided by Sir .7 Je^kyM Ro,.„ il, ‘^PPears to be a stronger case than 

estate as a mortgaged ItaVe bnfs . ^ ‘^^^cription of the 

show the extent oUhe rights which tbTlf‘°” purporting to 

ForthisreasonweholdtLacknowdpdiV f ■“ P°®®^®sion enjoyed. 

the appeal with costs. edgment sufficient, and would dismiss 

1841 does not'contain rnexpreiadtnr'i’V'^'^ the settlement record of 

eular persons as owners of the estat^ “'r°' 

their right of redemption for the m„L u !“ 

not named. If, therefore such ^'^Pi'esentatives are 

the terms of Art. 148, Sch. II Act ^ required hy 

od in 1S74 for the rederantion n*f a present suit, institut- 

in 1811, is liable to be dismissed 

that such an express acknoXdXntTs 

mentof a subsisting mortgage tZreis hv f acknowledg- 

of the title of an owner and^of his richt^V. 

practical purposes complies with the erms of the law Tf ™r‘ ““ 

~--'L^i^ewoul^owJ^ to be described as the 

(1) 3 Atkyn’s Rep. at p. 114 . * 
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mortgagee of a property of which the mortgage had ceased to be redeem¬ 
able at law. and the names of the owners thereof had been lost to know¬ 
ledge bv lapse of time, witliouc any mention of those circumstances. n 
the^resent case there are no grounds of supposing that in 1841 there nas 
any doubt or dispute as to who were the owners, or whether tl,e> 

were entitled to redeem tlie property in suit. The addition 
though it would have completed the statement of the facts, was haully 
neceLry, and the omission of their names was l>‘''^suniably 
An acknowledgment of a mortgage tenure, not including the t't e of a 
mortgagor and of a right to redeem, appears to be meaningless, useless, 

and fbsurd. The main point is whether the tenmie f jj' 

it can make no difference to tlie mortgagee whether the ownei is A oi B. 

If it be held that an entry describing C as morcgagee of a shaie acknow 
ledged by C. would be an acknowledgment that would satisfy the 
ments of the law, it cannot plausibly be contended that an eiitiy - 

ing C as a mortgagee does not describe a subsisting mortgage tenme. But 
if there were any real doubt as to whether the acknowledgment iniplied 

in a man's description of himself as a inortgagee ’'f 2 

mortgage or one which had ceased to be redeemable, the doubt might 
eas y be removed by an enuuiry as to whether the mortgage had or had 

not ceased to be redeemable at law at the date of 
The view which I have taken as to 

estate is surely a irsu'pportTfthe refer- 

not express t^ J^^enc^ Thil case establishes both the points for 
tamed by « ernal ev deuce. „t of a mortgage tenure is 

™ ^™tt '^m 

evidence indicating the “^“ce does not effect the principle that an 
present case; but may be connected by evidence 

acknowledgment On the other hand, it is observable 

with the person entitled did not specify any parti- 

that the but that it did not specify any particular 

cular person as owner but mortgage; and further, that it was 
property as the f the when the 

apparently made after extinguished, could not be enforced 

at law. The n, ’ operation of the law of limitation, was 

take the case out of ,gee to a proposal on behalf of the 

no more than an ^"^.'^^^^^^STpurpose of considering the matter of the 
mortgagor for P^P to pay the debt, a 

43ebt, to the epct that, answer, a right of 

mating would be the admission was supplemented by 

redemption had ‘>8®.“ the mortgagor and the mortgaged property. 

- ( 1 , 8 Deo Ti^^O. 6W= 16 Baav. 236 = 23 L. I. Chanc. 657. 
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h\- the dolendants’ ancestovs of themselves as mortgagees of the property 

in fiuestioii on the public and solemn occasion of a settlement, the 

[126] mortgage not being known to have been irredeemable at law at the 

time, and a clue to the names of the owners being found in the settlement 
records. 

At page 314 of Atkyn’s Reports mention is made of a case in which 
SirJ. Jekyll decreed a redemption upon the circumstance of the person 
who was in possession of an estate originallv in mortgage, calling it by 
the name of the mortgaged estate in his will. This case supports my 
]U( j*rneut not less than Unit of SlansfiaM v. Ilobwn (!) al)ove quoted. 

Sp.ANKlii. J.--I am under the impression that mv honourable collea¬ 
gues take adifTerent view of this case than I do. I therefore would 
simply say tliat I adhere to my former judgment. Nothing was stated 
at tlie hearing which shows me that my opinion was wrong, and I can 
add nothing to what I have already put on x*ecovd. 

[For a further stage of this case, see the Judgment, dated April. 19, 1877, 

of PhAHSUN and Sl'ANKiK, JJ.. reported htf'ni.l 


1875 

AUO- 31. 


ORIGINAL CIVIL. 

Present: 

Mr. Justice Tnnin-. (Jtiicinttuti Chit/Ju.fticL\ Mr. 

Mr. Justice Oldjielrl. 


Justice Pearson, and 


Original 

Civil. 


1 A. 87. 


Gkosthwaiti-: {PlauiUff) c. Hamilton {Defemlant). 

iJlst August 1873.. 

1 A. 87. 

1. loit), Snhordmate Jud,jes' powcrs~Legatit\ 

Cnurt Judges, by nam* 

the mode nf nrn powers of Subordiuute Judges, may have beer 

ordina^lv by the Legislature as the one likely to b« 

coutrivpnpd tho i. ’ cannot be said to have exceeded its power oi 

N.W.'p., p. investing them with such powers. (H.C 

2. tAability of aureh,. 

am-eby?he^DrUcfn,i*’''7L^^^ undertaken to secure the due perform 

J^overVof LTJJ, h.s duties as clerk of the Small Cause Court, for the 

salero7movS^l^n of the proceeds ol 

of the Small Cause^ execution of decrees, passed by the Judge 

that the surety was^hableTotThTm^'^® powcrsasSnbordiriatc'judge. held 
exercise of t i tnonejs so misappropriated, as the grant and 

office of Small Cause CounTud incident attached by law to the 

to perform the incidental as 

)t would have mido nr^ ordinary, duties of his appointment ; and that 

the Small Cau^ Court Tn of the execution of the bond, 

Judge “ with the powers of a Subordinate 

defendant ln/r,ro“T‘‘w on ‘he 29th March 1871 by the 

AUahabad to 7 .' ‘he Small Cause Court at 

of certain monevs all i^ofondant a certain sum, being a portion 

official canicitv -ini Tl ’r® ’®'’" ''®“®‘''ed by the said Church in his 

TMs lit ffistftutedl H “ fraudulently misappropriated by him. 

ims su it mstitut ed m the Court ol^the Subordinate Judge of Allahabad, 


(1) 3 DcG. Mao. * (!. 610 = 16 Beav. .l,6 = .22 L. I. Chanc. 667. 
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was transferred to tl.e High Court for trial by an order of Turner, 0. C. J., 

secured at tlie instance of the defendant. , , , n t. f 

The plaint, as originally filed, was on beha f of the Seeretary of St.vte _ 

for India in Council. The .naterial portion of the bond was ^ ^ Origin.U 
“ Know all men by these presents that we, John Montgoinery llami ton, of 
Hlahabad, Land'and house-holder, and John William Church, C e* of CiVIP. 

the Court of Small Causes at Allal.aoad aforesaid, are hereby jointly held - 

and each of us severally firmly bound unto William Tyrmll, ‘ i a, 87. 

the Bengal Civil Service, and Judge oi tlie Court of Small Causes afoie 

said as well as to his successors in office, during the continuance of these 

presents, in the sum of two thousand rupees lawful 

Lcurity lor the true and faithful peiiormance by the said John W"™ 

Sr^f his duties as clerk of the said Court and for f 

accounting for all moneys entrusted to his keeping as such cleik of the 
Court. Now the conditions of this bond are that it owing to 
nriation or misapplication, but not owing to fire, robliery with force oi an. 
caus“d thTcontrol of the said John Wilham Chore any e ciency 
shall arise in tl.e moneys so to the John William ^ 

then we the said John Montgomery Hamilton and John « C 'ui ch. 

and each of us separately, our respective heirs, executors ad.mnistu ors, 
and assigns, are bound to make good the same to the extent of the mis 

appropriation, or misapplication, provided the 

amount herein stipulated, in which case no claim shall ^ ^ f';' 

instrument further than for the sum of two thousand rupees against each 

oi objected to the filing of the plaint on 

Secretary of State. On this, the plaint was ordered to be amended. The 

issues were.issue referred to the institution of the suit by tlie Secre- 

tary executed by the defendant was 

the Judge of the Small Cause Court invested with the powers of a bubor- 

dinate it a part of the duties of J. W. Church, as clerk of the Small 

Cause Court to receive moneys arising from sales o moveable property 
held in execution of decrees, passed by tlie Judge of the Court of Small 

Causes in the exercise of his powers ot Subordinate Judge. 

(iv) If at the date the bond was executed, the Small Cause Oouit 
Judge was nob invested with the powers of a Subordinate Judge, does this 
circumstance affect the liability of the defendant in respect of sums receiv¬ 
ed bv the said J. W. Church as tlie proceeds of sales made m execution 
of decrees passed by the Judge in the exercise of his powers as a Subor¬ 
dinate Judge? 


JUDGMENT. 

[93] The first issue had reference to the institution of the suit on 
behalf of the Secretary of State for India in Council. That personage, it 
was argued, was not a party to the bond or interested therein. The Gov¬ 
ernment Advocate admitted the force of the argument, and was al o\\_ed to 
amend the plaint by substituting the present Judge of the Small Cause 
Court, Mr. Crosthwaite. as plaintiff. By this amendment of the plaint, 
the objection taken to the competency of tiie plaintiff to maintain the suit 

has been removed. 
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The ( iovenim.-nt Notification of the Gth -June i8G6 (1), jmma facie 
determines the second i^suc in the nnirmative. It is argued that the 
_ investiture of the Judges of the Small Cause Courts of Agra, 

Benares, and Allahal)ad, r.i otticin, wiLli the powers of a Principal Sudder 
<JKK;TNAr. Amin hy a single Older was not within flie scope or in accordance with 
Civil. spirit and intention of 8. ol. Act XI of l.SG.o, which provides that 

_ tlie stale of Imsiness in any Court of Small Causes, the Judge 

of which shall he the Judge of such Court only, is not sufficient to occupy 
his time fully, the Local Government may invest him within such limits 
as it sliall fiom time to time appoint, in addition to his powers as such 
Judge, with the powers of a Princiiial Sudder Amin.” But we caunot 
hold that, hecauso tlie order is open to some criticism on the ground 
urged, the Judges tiierehy invested witli the powers of a Principal 
Rudder Amin had no legal jurisdiction to exercise the power.s so conferred 
upon them, and that all acts done by them in that capacity are null for 
want of such jurisdiction. Without [94] meaning any disrespect to the 
learned Judges who passed the decision dated the 27th February 1873, in 
the regular appeal case No. 135 of 1872, Miisnuimat TJija‘ Koocr, appellant, 
V. hai Vawnday Das.s, respondent, (2). to which our attention has been 
drawn, we are unable to concur in the conclusion at which they arrived 
on this point. The Government, it may he presumed, had rkson to 
believe that tlie Judges of the three Small Cau.se Courts mentioned in the 
order had generally leisure to dispose of more business than was supplied 
by thesma 1 causes instituted m their Courts ; and on the strength of this 
belief m the exercise of the discretion wliich the law has given to it, 
passed tne order of the Gth June 1866. If this belief w-as well founded, 
or If It was entertaiued bona fide, we should not be justified in declaring 
the Government to have exceeded its power, or to have contravened the 
law although the occasional investiture of Small Cause Court Judges by 
name fiom time to time with the powers of a Principal Sudder Amin 
may have been the mode of procedure contemplated by the legislature as 
K ordinarily adopted. We are. therefore, of opinion 

1 oidf* of the 6th June 1866. the powers of a 

I Budder Amin were legally conferred on Mr. Tyrrell, who was 
officiating as Small Cause Court Judge on the 20th March 1871. the date 
of the execution of the bond in suit. 

«'’‘‘>ence of Mr. Tyrrel proves 

oesles fsT 1^1 realised under decrees or pro- 

cesses issued by the Judge in the exercise of his powers as Subordinate 

e<it'LhIi<ihmpnf f ^ ° ; for “ there was no separate 

uS thU h!i 1 the orders of the Judge exercising those poLrs.” 

thp dpfp^l r the fallacy of the second plea set out in 

by the Clerk of the Court of sill'cLses - W°CruLr:xTo^ 
capacity as such Clerk and within the s»pe oi such o'fil^^e "and tt 


(1) The Notification is as follo\v<i •_r. ^ 

Lieutenant-Governor has been nleased ton^rn^ Act XI of 1865. His Honor the 

Small Causes at Agca, AllahabL R?n of the Courts ol 

Ameen, to be exercised within the limits powers of a Principal Suddei 

orders of the Court of Sudder Hpoto their respective jurisdictions, subject to the 
respect to the reception of Provinces, in 

(2f H.C.R., N w p regular appeals.-' 
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plaintiff has misconcoivea the extent of ilofenaanfs liability in 1875 

or sums received by the said Clerk acting as na/ar. or bad ^. aug. 31. 
[95] the Subordinate Judge.- That fallacy consists in suppos ng hat ti e _ 

L Judge of ^he Small Cause Court, constituted him a S-ibordinate Judge OlHGlNAi 
and created a Court distinct from that of the Smal Cause Court. This civiL. 
sunuosition is altogether erroneous. The Judge of the bmall Cause Couit 
Xn toicisint^ powers of a SubordinateJudge isst.il the Judge of 
tlie Small Cause Court; decrees passed by him in the exeic^iso of those 
powers are decrees of the Small Cause Court; moneys paid into Couit 
under such decrees are paid into the Small Cause Court, and under S. 4o 
Act XI of 1865, it is tlie duty of the Clerk of the Court to take ch.uge 
and keep an account of them. If it was Mr. Church s duty, as Cl^< of 
the Small Cause Court, to receive moneys paid or reali/>ed undei deciees b> 
the Judge of that Court in the exercise of tlie powers of a Suhordinate 
Judge it follows that the defendant, as Mr. Church s security, is haie 
for the misappropriation hy his client of any of those -oneys. A 
Munsiff is sometimes invested witli the powers of a Small Cause Coiut 

within certain territorial and pecuniary limits. ^ 

him in the exercise of such powers are decrees of the Munsitt s ^ 

less than decrees passed by him in the exercise of his ordinary .imisdiction. 

It is enuallv the dutv of the nazir of his Court to receive moneys paid oi 
realized under all decrees whetiier passed by the Munsifl m the exercise 
of the one or the other jurisdiction ; and the surety of the Nazir is just as 
u AneiMfi for his client’s misappropriation of moneys paid or 

the .ILL of the Small Cause Court 

i^Mic on tL was'no^ disputed by tl.e defendant^ advocate, but he 
juiisdictio • J aMunsiff invested with Small Cause Cour. 

““wts was etsenLliralent fven the case of a Small Cause Court 
Judge invested with the powers of a Subordinate Judge. The only diffei - 
fV,Qf thft LMaiit of the powers of a Suhordinate Judge to a Small 
cTuse Court Judge gives him a larger jurisdiction than he possessed as 
Small Cause Court Judge; whereas the investiture of a 
Small Cause Court powers only gives him a peculiar kind of ]uri«liction 
in some classes of causes which he had before jurisdiction to tij. Ti e 
difference does not in the least degree [96] affect wh^at is the mattei in 
question, viz., the extent of the duty of the Clerk of the Court, and of the 

nazir and of the liability of their sureties. 

The third issue is, therefore, decided in the plaintiff s favour. 

Our decision on the second issue relieves us from the obligation ot 
deciding the fourth; but we have no hesitation in expressing our opinion 
that had the Small Cause Court Judge, at the date of the execution of 
the bond in suit, not been invested with the powers of a Subordinate 
Judge, the Clerk of his Court would, nevertheless, have been bound to 
receive, take charge and keep account of any moneys paid or realized 
under decrees passed by any ot his successors in ofhee ^"vested vit^h 
8uch powers, and that the Clerk's surety would have been fo Ins 

client’s misappropriation of any of tliose moneys. This, indeed, follows 
from what we have already said in of the third issue. T 

Clerk’s duty is to take charge of all moneys paid into the Small Cause 
Court, and this duty remains the same whether the Judge of ^he Small 
Cause Court only exercise his ordinary jurisdiction, or be invested _with 
additional powers. The grant and exercise of such powereis an accident- 
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attached by the law to tlio oflice of a Small Cause Conut Judge; and 
the Clerk ol his (ourt is as nnich hound to perfom) the accidental as 
the ordinary duties of Ins appointment, and the surety s pecuniary 
lial)ility is co-ordinate with that of tlm Clerk. Tlie defendant would 
not. therefore, hare been able to rcj)udiate his liability in respect of 
moneys paid to. or realized by, tlie Clerk in respect of decrees passed 
by the recent Judges of tlie Small Cause Court at Allahabad in the 
exercise of the powers vested in them of a Subordinate Judge, even 
had it oppearoil that, at the time when lie osecuted tlie bond, Mr. Tyrrell 
had not hetm invested, or not legally invested, with those powers. 
The circumstance that, at that time, and for some years before, the 
Judge of tlio Small Cause Court has exercised those powers, and the 
Clerk of his Court had, as a part of his duty, received all moneys paid or 
realized under decrees passed in the exercise thereof, iirecitules the 
defendant from pleading with plausibility, and us from believing, that he 
executed the liond in ignorance of the Clerk's duty and liability, and under 
tiie impression that he was only undertaking a risk in respect of moneys 
jiaid or realized under decrees passed bv tlie Small Cause Court Judge 
[97] in the exercise of his ordinary jurisdiction. The description of Mr. 
Church in the bond as the Clerk of the Small Cause Court and of Mr. 
Tyrrell as the Judge of that Court is strictly accurate, and not at all 
incomplete by reason of the absence of any mention of the powers of a 
Subordinate Judge vested in the Judge of the Small Cause Court, The plea 
that in reference to that description, the defendant's liability was limited 
to moneys paid to, or realized by, Mr. Church under decrees passed by 
the Judge in the exercise of his ordinary jurisdiction is not sustainable. 

Decreo for plaintiff with costs. 


PRIVY COUNCIL. 

Present: 

Sir harness Peacock, Sir Moutafftie B. SinHh, and Sir Boherl P. Collier. 
On Appeal from the Court of the Judicial Commissioner at Oxidh, 

Rajah Kishen Dutt Ram Panday v. Narendar Bahadoor Singh 

[3rd December 1875.] 

3 I. A. 8S = 3 Saraswati’s P.C.J. 570. 

1. Morignge—Hedemption—TjimitationinOiidh—Act I of IS69. 

According to Act I of 1869, a suit for redemption is not barred where the 
mortgage-deed fixed a term within which the mortgage might bo redeemed, and 
such terms not expiring before the 13th of Feb., 1856. 

2. Ibid — Mortgage-deed fosf—Onus probandi. 

With regard to the amount of evidence required, a Court will generally take 
into consideration the frcilitie.« which, in particular cases, each party mav 
naturally be supposed to have of giving evidence. 

Tho plaintiff sued to redeem a mortgage made in the year 1840. The mortgage- 
deed was lost and the plaintiff-mortgagor alleged that it was a deed of mortg.age for 
20 years whereas the defendant-mortg.agoo maintained that it was a deed of condi¬ 
tional sale for 10 years and that the period had expired in 1856. Held the onus was 
on the mortgagor, prima facie to show when die term of the deed expired; but if tho 
mortgagor gives evidence shifting the onus, then it lies on the mortgagee. 

[P., 7 A. 738 ; Appl., 5 A. 184 ; R., 8 A. 295, 11 A. 438, 27 B. 271.] 
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1 ; Gkc. :j. 

Sir. Koberl P. Collier:— ^ _ 

[ 86 ] Tins was a suit for reaoiuption of a mortgage made in tlie yoar „ 

18-40. The sole question between the PlainlitT ami Defendant was wlietliev 

or not the term for the redemption of tliis mortgage had expired in the year COUNCIL. 

1856. The statutes bearing on the question are the loilowing, hist, - 

the Ondh —Limitation of Suits Act (No. XllI of 18()t)). Sects. 2 and 3 ^ jgg 3 
are to this effect,-When a mortgagee shall unaer or hy virtue o a ; 

mortgage execute.! before the said clay, t.iat is 13th Fchruar>, 

"have obtained possession of any land coinprisod in his mortga.ge, thes'"' 
mortgagor, or anv person claiming tiu-ough him. shall not bring a suit in 
anv Civil Court or anv Revenue Court in tlie said province to redeem the 
mortgage of such land.” and so on-“ provided that any suit for the 
redemption of land which may have been rejected or dismissed upon the 
ground that the suit was barred under some rule of limitation m force or 
supposed to be in force in the said province may lie revived and so on 

_ond thirdly " nothing lievein contained sliall he taken to hai a suit foi 

redemption in any case where hy the instrument ol mortgage a wa^s 
fixed within which the property comprised tlierem might lie 
and such term had [87] not expired liefore 13th February, no ;jyit ■ 
ed that if any sucli term had expired before Unit day, tlie suu .rem JlP 
barred,’whatever may liave been the date on which the instrumei.^e'T^^ 
executed” Then in 1869 another act was parssed, the object of 
was to define the rights of talookdars and others to certain./^menpin 
Ondh The second part of that confirms to tlie talookdars certaiu -.^pps. 

It says Kvery talookdar on whom a summary settlement of tbe Gov¬ 
ernment revenue was made between the 1st day of April. 1858, and the 
30th October 1859. or to whom before the jiassmg of this Act and subse¬ 
quently to the 1st day of April, 1358, the talukdary sannad has >een 
granted. Lll be deemed to have thereby aejuu-ed 

and transferable right in the estate ’ and so on. Then beet, b is to tins 
effect-—' Nothing in Sects. 3. 4. and 5, or in the said orders, or m any 

sLad. shall be deemed to bar a suit 1844 and 

ment of mortgage was executed on or after 13th bebruaij, 1844. ami 

fixed no term within which the property oom,u-.sed ^ 

redeemed ” which manifiestly does not apply to this case,— and \\ lien 
reaeeraea, wn . gxed a term within which the property 

co^^edThtein 

the 13th February. 1856.” Such was the issue between the parties, and 

Aseistent Commieeiorjm., 

who believed the case of the plaintiff, who called several witnesses for he 
Ouroose of nroving tliat tho term of redemption in the mortgage was the 
? ^ f i. ^ i. t^o wViifh would not have expired at the date in (jues- 

r t vTaFrn for the DefLdan. who deposed that 

lion, boverai y Assistant Commissioner, who 

the term expired m to" witnesses, believed the wit- 

nls Ifti;tli nSfi anrdfsbeliev^ those (or the Defendant, and gave 
iud/me “t J the Plaintiff.^^ “ a" so^Lt": 

vfewTtlTelU''oFtir wl'ole, being more disposed to believe the case of 
View 01 itie • o believe the whole of it, than the case of 

the pSff There was a subsequent appeal to the Officiating Judicial 
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Coinnussionor. [88] Whetlior or not it was general 

appeal does not very distinctly appear, but he appears to have decided 
mainly, if not entirely upon the ground that according to his view there 
was a presumption of law in favour of the Plaintiff, and tliat the burden 
of proof lay, not upon the PlaintilT to prove that the term did not expire 
before the PJth February, IH;jG. but upon the Def.-?n(lant to prove that 
it did : and upon this assumiHion he overruled the judgment of the second 
Court, and aflirined that of the first. 

Tlieir Lordsliips are not prepared to concur witli the Judicial Com 

ft « A A A ^ ^ 


Saraswati’s missioner in the view tliat lie expressed, that the presumption of law is 
P C J. 570. sucii as he lias descriiied it. It appears to their Lordships that in such a 
case as the present it lies upon the Plaintiff to substantiate his case by some 
evidence, by some prima facie evidence at least. Rut in this, as in most 
other cases, wlien tlie quantam of evidence required from eitlier party 
is to be considered, regard must be had to tlie opportunities wliich eacli 
party ma>- naturally be supposed to have of giving evidence ; and althougli 
the burden of proof prima facia in this case in tlieir Lordship's view is 
upon the Plaintiffs, still they think the consideration should not be omit¬ 
ted^ the Defendant would naturally have the mortgage, and that it 

/rtc/c, at all events, more in his ]iower to give accurate evi- 
dci)^ asof the Plaintiff. It is not a case in 
wo deeds, such as a lease and a counterpart, are executed, the 
jCiff keeping one and the Defendant tlie other, but it is a case in which 
^^Vi'ltf>apuear that there is only one document, and that that would be, 
a%ioney!i#i tliis case, in tiie custody of the Defendant. The Plaintiff, by 
tlK .Hypothesis, would not have seen the document or probably have had 
access to it from the time of its execution, which in this case was the year 
IB-IO, whereas the Defendant woud be assumed to have it and to be able 
to produce it, or if he could not produce it. to sliow why he could not, 
and to give some evidence of its contents if it were lost. 

Now, applying this view of the law to the present case, their Lord- 
ship have to see whether the Plaintiff, in their view, did give such prima 
facie evidence as shifted the burden of proof on the Defendant. Although 
it may be that the evidence of neither side [89] is altogether satisfactory, 
nevertheless their Lordships, after giving their best consideration to the 
case, are of opinion that the Plaintiff did give some such ])rima facie evi¬ 
dence. He was himself examined. Pie called seven or eiglit witnesses, 
who deposed to the contents of the instrument, to its containing the term 
whicli he contended for, and further, to tlie admission of the Defendant or 
of his predecessors of tlie existence of some such term, and the Extra 
Assistant Commissiouer believed those witnesses, having, as was before 
observed, the opportunity of seeing them and observing their demeanour. 

Again, it appears to their Lordships that there was some confirma¬ 
tion of the case of the Plaintiff by that of the Defendant. The Defend¬ 
ant did not produce this document: he indeed gave evidence that 
it had been filed in some proceedings iu the Settlement Court just 
before the outbreak of the mutiny, and had been lost in the mutiny, 
but he neither gave any evidence himself, nor did he give any other 
legitimate evidence of its contents. It is true that a copy was put in 
by the Defendant, which purported to be a copy of tbe document in 
question. That is to be found in the record, and that describes the 
instrument as a deed of conditional sale. It contains these terms* “But 
should I fail to repay the mortgage-money at the time entered in this 
bond It will become a deed of sale, and the Panday will be entitled 
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to hold permanent possession like me, without feui* or annoyance, and 1875 
so on. But this document put in was not proved in any way. No person 

was called who made a copy or who made the document; no person was _ 

called into whose hands this document was put, and who was able tosa^, 

“This, according to the best of my recollection, represents tlie contents Privy 

of the lost mortgage deed." The case was wholly bare of proof, although 

that proof might have been given. At the same time it is not immaterial, 

as against the Defendant, to observe that the case which he set up was 

that of a mortgage by conditional sale, which would have become absolute 3 I.A. 85 = a 

in the year 1850. Saraswati’s 

It appears, further, that on the part of the Defendant, there was an ^ 

attempt to shew that he had sent in a return to the Government in 
pursuance of a requisition from tliem with respect to certain talooks, and 
that lie described the villages in question in [90] this suit as having been 
mortgaged for a term of years to expire in 1850, that is, that they were 
mortgaged by a mortgage redeemable at the end of ten years. But the 
paper containing this return was said to iiave been abstracted from the 
records of the Government office, and some attempt was made to give 
secondary evidence of it. But, again, their Lordsliips liave to observe 
that what was put in with this puri)ose is described as an unattcsted 
statement." and in this unattested statement, wholly unproved no doubt 
there is what purports to be a copy of a copy of a document wherein ttie 
talook was described as having been mortgaged, and by a mortgage re¬ 
deemable at the end of ten years. It is to be observed, however, that in 
another return which the Defendant gives about the same time no mention 
is made of these villages. And there is a statement in the Government 
record somewhere about this time to the effect that the Defendant liad not 
given the particulars of the mortgage, or described tlie terms or conditions 

of redemption. 

Their Lordships observe that the Commissioner, in giving his jiulg- 
ment reversing the judgment of the Extra Assistant Commissioner, inakes 
this observation Prior to the grant of the sunnuds a general inquiry 
was ordered with respect to villages mortgaged to taluqdars, and m accoid- 
ance with the Deputy Commissioner’s order, two lists of Defendant s >noit- 
gaged villages were filed, one by Defendant’s agent, and the other attested 
by himself; the original of the former has been abstracted from the hie, 
but in an attested copy "-these are the words o the judgment- filed 
by Defendant, the term of the mortgage is entered as ten years. iheir 
Lordships fail to perceive any evidence whatever of this copy having 
been attested, and tliey cannot help thinking that if the Judge s view was 
founded, as it would appear partly to have been, on the impression that 
this supposed copy was an attested one, so far that judgmen was wrong, 
and cannot be supported. But this appears, that in the settlement pro¬ 
ceedings of 1857 the Defendant did describe himself as a mortgagee, 
and their Lordships have come to the conclusion t /le did not then 
assert—at all events it is not shewn that he asserted—that the mortgage 
was subject to redemption in ten years or any particular time. 

That being so, their Lordships are of opinion that there is some L9i J 
force in the remarks of the Extra Assistant Commissioner, ^vhich are to 
this effect. Referring to certain settlement proceedings m 18o7 he 
says:—"The proceeding recorded in appeal dated 4th April, 18 .j 7, filed by 
the Defendant, shews that in appealthe Defendant countermanded his 
statement of the purchase of the estate, and simply called Inmself a mort¬ 
gagee it appears he had put forward some statement with respect to 
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the purchase of the estate—“ and there is an order conveyed in the pro- 
ceedinj; tliab tins fact should he in<|uircd into. lie now says that the 
transaction was a conditional sale, the term of which expired towards the 
close of Fnslce. Had the latter’s statement been correct, he would, 
under tlie terms of the deed, have ranked as a purchaser and proprietor 
in FusIpc, and would not have called himself a mortgagee in 1857. ” 
Their Lordships therefore tlnnk that the evidence of the Plaintiff is to 
some extent covrohorated hy an admission of the Defendant, to the eRect 
that there was in existence a mortgage in 1857. They therefore think 
that the Plaintitt' gave some evidence calling upon the Defendant for an 
answer. It may he that the evidence was not very strong, and that it 
would liavG Ijcon rebutted by evidence of any force on the other side. 
But tlieir Lordships are of opinion that the evidence of the Defendant, 
the main portions of which appear to have been disbelieved hy all three 
Courts, and some documents connected with which have been treated 
by all three Courts as spurious, contains no answer to the case of the 
Plaintiff, wliich must therefore prevail. 

For these reasons their Lordships will humbly advise Her ^lajesty 
to confirm the two judgments which have been given in favour of the 
Plaintiff. 


APPELLATE CIVIL. 

Present: 

Mr. Jufiticc Psar^on and Mr. Justice Ttirncr. 


Chukni [Diifendant) v. Thakur Das {Plaintiff). 

[loth Decenober 1875.] 

1 A. J26. 

in 7norff/(ige-(iee(i not to alienate- Kquities in favour oj the mortgagees. 

An alienation of mortgaged property in violation of a condition in the 
mortgage not to alienate, is not absolutely void, but voidable insofar as it is 
against the mortgagee's rights. 

In such a case, the mortgagee will have obtained all that in equity ho is 
entitled to, if it is declared that the alienation against the terms of the mort¬ 
gage shall not bind the auction purchaser, unless he desires its continuance. 

[F., 1 A. 610: Expl., 4 A. 518: R., 5M. 184. A.W-N. 11890) 69.] 

Plaintiffs got a mortgage-deed executed in their favour on the 24th 
November, 1870 with respect to certain property and it contained a 
condition against alienation. On the 9th October, 1874, the mortgagor 
granted the defendant a lease of the same for 11 years. The plaintiffs 
got a decree on the 5th December, 1874 for the sale of the mortgaged 
property in satisfaction of the mortgage-debt. The present suit was 
instituted hy them for the invalidation of the lease. The suit was dismiss¬ 
ed by the first Court. The lower appellate Court held that the lease was 
invalid. The defendant made a special appeal to the High Court. 

JUDGMENT. 

[128] The lease is not a lease merely for agricultural purposes, but a 
transfer of the interest of the proprietor for a term of years. Is it a viola¬ 
tion of the condition against alienation? It has been held [129] that 
fiuch conditions are inti'oduced to protect the lien created by the mortgage, 
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and that a tiansfer made in contravention of the condition is not absolute¬ 
ly void, but voidable so far as it is in defeasance of the mortgagee s rights. 
In the present case the mortgagees have obtained a decree for the sale of 
the estate in satisfaction of the loan. The existence of the lease may 
induce purchasers to offer less price for the pi;operty than they would offer 
if they could obtain immediate possession. On the other hand, the lease 
may be an arrangement highly beneficial to the owner of the estate and 
thus a substantial increment to its value. The mortgagees wil have 
obtained all that in equity they are entitled to. if the Court gives them a 
declaration that the lease will not be binding on a purchaser ^xecu ion 
of the decree, unless he desires its continuance. The decrees of the Couits 
below will be modified accordingly, but as the appeal substantially fails, 
we must order the appellant to bear the respondents costs. 
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Sir Jamos W. Golvtle, Sir Banica Pedcock, Sir Montague E. 

aud Sir Robert P. Collier. 


Smith, 


1876 
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On Appeal from the Hiph Coart of Judicature, North-Weetern 

Provinces, Allahabad. 

Mahomed Altaf Ali Khan Ahmed Buksh and others. 

[11th January 1876.] 

3 Suth. P. C. 235 = 25 W. R.. Civil, 121- 

La„-Tatamntarp ' 

By the Muhammadan Law, no writing is required to ai 'vill 

paffeulat form even of verbal deelaratmn .3 neeessary as long as tue mtenlion 

of the testator is sufficiently ascertained, 
a claim for possession set up by rival claimants. 

JUDGMENT. 

[I2i] The point in this case is a very short one The 

claimed under a wiU of Mussumat Bunnoo Jan, '''h» 

Bides to have been the owner of the property m question, and to have had 
powei\o dispose of it by will. The defendant's claim was simply that of 

“““Tt radmitted that by the Mahomedan law no writing is required to 

make a will valid and no particular form even of verbal declaration is 

necessary as long as the intention of the testator is sufhciently ascertained, 
necessary as lo g , • yrt ^ certain power of attorney executed 

by tt telto 0 on?Son Lall to make what is called a .ofa-d^re, 
aJd this dooument is to this effect: that a new settlement "^^ving been 
3rof the nronorty this lady made her appearance in respect of one 
Sfu^ah isma»l?ore! and she directed a loafib-ul-ure to bj ^ 
of that Mouaah. But ttmn s e 8°- 

“mp"one moiety of my property, and Mussumat 
Kuimoonmasa, my Weff daughter, the propnetiess of the other moiety. 
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Now it Wiis contcmlod tluit nUlion/th tlie:^e wonis of demise in themselves 
extended to the whole of the property of tlie testatrix, still the scope of 
tins document imist he limited to Monzah Jsmaeelporc, to which, in the 
i)e£’inninj^'. it |)articnlarly refers, and if this document stood alone there 
mifjht possibly have l)cen some (piestion on this subject. But there was 


CgUNCIL verbal evidence to the effect that the testatrix did express an intention 
‘ ’ that the whole of her jiroperty should he devised by will to the plaintitls, 

!in<l as bir as their Lordshii)S understand the judgment of the .Judge of 
3 Sutln tiic Suhordinate Court, that Judge appeal's to have believed the evidence, 
P.C. 235=^ijocauso he came to the conclusion that it was the intention of the lady to 
W-R Civil, give the whole of her property, though he thinks she has not carried that 
121. intention into eftect. Accordingly his judgment was, that her testamen¬ 
tary disposition only took effect with respect to Mouzah Ismaeelpore. 
That decision was reversed by the Higli Court, on the ground that it 
api)eared from the evidence in the case generally, consisting partly of this 
document and partly of verbal evidence whicli seems to have been credible, 
that the lady intended to devise the whole of her property to the plaintiffs. 

Their Lordsiiips are of opinion that the High Court was right in that 
conclusion, and they will therefoie humbly advise Her Majesty to confirm 
the judgment of the High Court, and to dismiss the appeal with costs. 


CRIMINAL JURISDICTION. 

Present: 

1876 Mr. Jiislicr Oldfield. 

% 

Jan. 14. - 


— Queen i. Kultaran Singh. [I4th January 1876.] 

Criminal i a. 129 . 


Jurisdic¬ 

tion. 


i A. 129. 


Ciivi. Fro. Code. 16T^, Ss. 408, 472, 472,473 — Offeuces agninsl public itistice— Juris- 
dicticu. 

S. 47? is not intended to include offences, which, under the Penal Code, are 
classed as offences against public justice, in contradistinction to offences in con¬ 
tempt of the Court’s authority. But n Magistrate, before whom an offence under 
S. 190. I.P.C., has been committed, may not. under S. 271. himself trv the 
accused person for th.at offence. 

[Overruled, 1 A. 625 (P.B.). Dias., 1 B. 311 1312). 1 B. 339.] 


In a suit before the Assistant Collcetor against Kultaran Singli, fer 
the recovery of arrears of rent, one Bikam Singh gave evidence as to’the 
payment of rent by Kultaran Singh. This evidence led the Assistant 
Collector to enquire into a charge against the former under S. 196, I P 
C., and against the latter under S. 19.3, I.P.C. It resulted in a convic¬ 
tion of both. Kultaran Singh petitioned to the High Court. 


JUDGMENT. 


Q- Oldfield, J.—It has been objected on the part of Kultaran 

bingn that the Assistant Magistrate was not competent to trv and con¬ 
vict the petitioner, being the Court before which the said offence was 

committed. This objection was urged under Ss. 471 and 473 Code of 
Criminal Procedure. 


f. objection is not ten.nble nndev R, 473. That section is to 

the effect that, except as provided in Ss. 435, 436, 472, no Court shall trv 
any person for an offence committed in contempt of its own authority o( 


100 









•CRIM.] 


QUEKN u. KULTARAN SINGH 


[ALLAHABAD 


a Court. It was 'not intendeil apparently to include sucli offences as 1876 
those which are the subject of this trial, which, under the Indian Penal 

Code, are classed as offences against public justice, in contradistinction _ 

to offences in contempt of the Court’s authority. The Indian Penal 
Code has separately classified those two classes of offences, and it may be CrimiNATj 
presumed that S. 473, Code of Criminal Procedure, has followed this j^rpignu;. 
classification, and that when it refers to offences in contempt of authori¬ 
ty of a Court, it refers only to such as are so classed under the Indian TION. 

Penal Code. As a matter of fact also, tlie classification of the Indian - 

Penal Code has been followed in the Code of Criminal Procedure, and ia. 129. 
notably in S- 468 in regard to offences under S. 193, and which are classed 
as offences against public justice. This is the view of S. 4/3 taken by 
this Court in tlieir answer dated the I4th September 1874, to a reference 
in Munni and others made by the Judge of Agra, and was held by tlie 

Calcutta Court in SafatooUah (1). 

But it appears to me that, with reference to S. 471, the Assistant 
Magistrate was not competent to try tlie petitioner for an offence under 
-S. 196, committed before him as Assistant Collector. S. 471 is as follows: 

—“When any Court, Civil or Criminal, is of opinion that there is sufficient 
ground for inquiring into any charge mentioned in Ss. 467, 468, 469, such 
Court, after making such preliminary enquiry as may be necessary, may 
either commit the case itself or may send the case for inquiry to any 
Magistrate having pow'er to try or commit for trial the accused peison foi 

the offence charged.” •. ii 

This section seems to vetjuire that the Couit shall either commii the 

case or send it to some other Jlagistrate, but not charge or try the person 
on its own charge. It appears to have been intended that the rule in 
S. 471should have general application, with the one exception provided foi 
in S. 472. That section gives an exceptional power to a Court of Session 
to charge and try on its own charge a person for an offence committed 
before it when the offence is triable by the Court of Session exclusively, 
und [ 132 ] S. 472. by thus exceptionally exempting a Court of Session 
from the operation of the provisions of S. 471, shows what the general 
•effect and aim of those provisions was intended to be. 

To permit the Court in the present case to charge and try for the 
offence committed before it would be interpreting S. 471 as giving the 
Court a higher power than is allowed to a Sessions Court. A similar 
view of the effect of S. 471 was taken by the Calcutta High Court m 

SafatooUah ( 1 ). n- l i jr n. 

The convictions and sentences passed on Bhikam Smgh and Kultaran 

Singh are annuUed, and the Court is directed either to commit them for 

trial or to send the case to another competent Magistrate for disposal. 


(1) *22 W. B. Ct. 49. 
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SHAIKH EWAZ 1-. MOKL'NA BIBI 


[CIV. 


1876 

Eim;. 11. 


AIM’ETj- 

LAT5-: 

CiVH.. 

1 A.132. 


APPELLATE CIVIL. 

Present; 

Mr. Justice Sfifinkie and Mr. Jiisticc Oldfield. 


SiiAtKH Ewaz {Decree-holder) i\ JIOKVNA BiHl {Judijment-dehtor). 

[nth Februiiry 1876.] 

1 A. 132. 

1. I'rc emiitiQn—Conditionnl decree. 

In decreeing .1 fcuit for pre-emption, the Court can fix a time, within which 
the purchiise-uionc}- is to be deposited in Court, in default of which the plaintiff 
loses the benefit of the decree. (H. C. R., N. W. P. 18G8, p. 254, 

2. Final Judtjnicnt and Decree, irhat is— 

Where there was a direction in such a decree, that the purchase-money 
should be deposited in Court within 31 days from the date of its becoming final, 
held that the decree did not become final until the time for the last appeal allow¬ 
ed by law had expired, or, if appealed from, has been decided by the ultimate 
appellate Court. 

[F., 7 A. 107. A.W.N. (1984) 224: R.. 24 M. 449 : D.. 1 A, 293 : A.W.N. (1888), 4, 
11 A. 34G, 4 A.L.J. 360. 5 A.L.J. 13G = A.W.N. (1908). 13.] 

In a suit to establish a right of pre-emption re a share in a certain 
village, under and by virtue of a clause in the village administration- 
paper to the effect that no share in the village should be sold or transfer¬ 
red in any way to a stranger unless it had been previously off'ered to and 
been refused by all the co-sharers, the plaintiffs got a decree in the Court 
of first instance on 5—1—1875, declaring their right to the possession of 
the share on the payment of Es. 300, within 31 days from the date of the 
decree becoming final. The vendees, defendants, appealed to the lower ap¬ 
pellate Court and the appeal w’as dismissed on IB—3—1875. They prefer¬ 
red a special appeal to the High Court but it was dismissed on 27—8—1875. 
On the decree-holders paying the amount of the purchase money on 1 —5— 
1875 and praying for possession of the property in execution of the decree, 
both the lower Courts refused execution of the decree, for failing to deposit 
the purchase money w^ithin the time specified in the 1st Court's decree, 
and held that the decree became final on 18—3—1875. In special appeal 
to the High Court, the contentions of the decree-holders w’ere:— 

(i) that the right of pre-emption decree was not lost by reason of 
failing to deposit the purchase-money within the time specified in the 
decree: and 

(ii) that the decree did not become final till the date of the decision 
of the special appeal. 

JUDGMENT. 

[133] The first plea hardly arises in the shape in which it has been 
thrown. But it has always been the practice of our Courts in these 

Provinces to insist upon the payment of purchase- 
V cases of the nature within the period prescrib¬ 

ed by the Court. We are understood to follow the 
ruling of this Court marginally noted. There a pre-emptor obtained a 
decree from the first Court which provided a certain time within which 
the sum ascertained to be the purchase-money was to be deposited. The 


(1) H.C.R.. N.W.P., 1868. p. 254. 
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pre-emptor appetileJ against the amount fixed by [134] the Court but 
failed. He did not deposit the money within the fixed time, and the 
Judge declined to enlarge the time. It was held by this Court that the 
plaintiff, in appealing from the original decree, could not escape from the 
obligation which it imposed, and the lower appellate Court was not 
bound by law to insert in its decree any special direction concerning such 
deposit unless occasion called for it, although it was important to have 
done so. This ruling is not one exactly in point- But the principle laid 
down is the same. The Court was competent to make the direction it 
did as to the payment of the money, and if the decree-holder failed to 
comply with the obligation imposed on him by the decree, he would lose 

the benefit of it. , , i n t 

As to the second plea, the decision referred to by the lower appellate 

Court (1) is not one in point, for the ruling there related to the question 

whether a plea of limitation could be heard for the first time aftei a 

remand-order on the merits had been carried out, wlien it had not been 

made the subject-matter of appeal at a previous stage. The words m the 

decisionit appears to us that tlie judgment and decree, from vvhich 

the ninety days are intended to be reckoned, are the final judgment and 

decree in the suit between the parties *' (2)-might pernaps be misleading 

as to what is to be considered the final decision of the case in the suit 

before us. The words of the decree of the first Court are tnattheplaintiffs 

“shall make a deposit of Rs. 300 within 31 days from the date this (the 

Munsif’s) decision becomes final.” In our opinion a clecision cannot be 

said to become final until the time for the last appeal allowed has expned, 

or, if appealed, it has become final by the decree of the High Couit. as 

the ultiLte Court in the country. In the suit before us here was a 

special appeal allowable under certain circumstances, and the Ks. duu 

were deposited before the time fixed for the presentaUon of ^ 

peal had expired. Indeed, the special appeal was subsequently admitted 

and ultimately dismissed on trial on the 27th August 187 ^ 

Under this view of the case the order of both the Comts beio^ s 
wrong. The appeal is decreed and the ^l^cision of the ower 
Court reversed, and the case remanded to it under S. 3ol, Act VI 
1859, for trial on the merits. Costs will abide the result. 

FULL BENCH. 

PRESENT: 


1876 
Fed. 11. 

Appel¬ 

late 

Civil. 

1 A. 132. 


Sir Robert Stmrt, Kt, Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Ur. Justice Spankie, and Mr. Justice Oldfield. 

Queen v. Thakur Parshad. 

[16th February 1876.] 

1 A. 151. 

Crm. Pro. Code. im. S. S 90 -Poo>er of SerrUm Court to admit u oonviotod por.ou 

(MMUBed poraon within the meaning oI that aection. 

CAppl., 17 8. 884 (841).]___ 

(1) BimmufBahadoor v. Oobindo Panday. 5 W.R. 91; (2) 6 W.R. 91 (93). 
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OJJDKil OF REFERKNCK TO THB FULL BENCH. 


The qiiostion referred to the Full Bench was : — 

\\ hethcr the Court of Session was warranted by the terms of S. 390, 
Act X of 1S7J, to make an order directing the ^Magistrate to admit to 
hail a person convicted and sentenced under S. 352, I.P.C. 

Stcart, referied the al)ove (juestion to tlie Full Bench with the 
lollowing order ol reference : — 

Ihat section !3i)i)) provides tliat ‘tlie Court of Session may in any 
case, wln^ther tliere he an ap|xjal on conviction or not, direct that tlie 
accused jicrson r>luill he admitted to bail, or that the bail required by 
a Magistrate be reduced.” This, it was argued, meant “whether there be 
allfjHYrI /iff hur an appeal on conviction or not nlloircd hij Inir." In con¬ 
nection witli this view, however, it must be remembered that the Sessions 
.Judge has no power under S. 297 of the Code of Criminal Procedure, or 
oBierwise, to revise tlie proceedings of Criminal Courts subordinate to 
him, and that, in the case of an appeal not allowed by law. an application 
to him to atlmit to bail would be unmeaning and futile. If, on the other 
iiand, the true meaning of the .section is ’ whether tliere be an appeal 
cntcrco or tnkeu on conviction, or not entered or taken," then the power of 
the .fudge would appear to be confined to appealable convictions, and not 
to extend to cases, like the present, whore there is no appeal, the -Tudge 
at tlie same time having no power of revision. 


OPINIONS OF THE FULL BENCH. 

[153] Pearson, .1.—The question upon which I understand that the 
opinion of the Full Bench is required is whether the Court of Session at 
Allahabad was warranted by the terms of S. 390, Act X of 1872, in direct¬ 
ing tiie Magistrate to admit to bail a person who had been convicted and 
sentenced to one months imprisonment under S. 352, Indian Penal Code. 
My answer to that question is in the negative. S. 390 declares that “ the 
Court of Session may in any case, whether there be an appeal on convic¬ 
tion or not, direct that an accused person shall be admitted to bail.” The 
section occurs in a part of the Code which prescribes procedure incidental 
to enquiry and trial: and it is thus evident that an accused person is one 
against wliom an accusation is the subject of inquiry and trial and not a 
convicted iierson. That this is so further appeal’s from the context, if 
S. 390 be read in connection with the preceding and following sections. By 
any case is meant only any case the subject of enquiry or trial before a 
Magistrate, wliether or not, in the event of a conviction, an appeal would 
lie from the Magistrate’s sentence or not. The section does not refer to 
cases in ^Yhich the Court of Session is proceeding under S. 296 of the 
Procedure Code. 

Turner, J.—Reading the terms of S. 390 by themselves, the natural 
construction appears to be that in all cases, both in those which, resulting 
in a conviction,would not be appealable to the Sessions Judge, and in those 
which, resulting in a conviction, would not be so appealable, a Court of 
Session has power to admit to bail an accused person, that is to say, a 
person charged, but not as yet convicted of an offence, or to reduce the 
bail required by a Magistrate. 

It may be dangerous to draw an inference as to the proper construction 
of this section from the place it occupies in the Code, because at the 
conclusion of the Chapter we find S. 399 applying to all cases in which 
bail may be taken except those therein specially excepted. The proper 
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oonstruotion of S. 190 rests on tiie meaning to be given to tlio woril 
“ accused.” In its ordinary souse it is most properly applied to persons 
against whom a cliarge is made, and it is opposed to the terni convict¬ 
ed.” But the learned counsel tor the petitioner contends that m othoi 
parts of the Code, we find the [154] term accused applied to persous 
convioted-to which it appears a reasonable answer that, in those places, 
as for instance in Ss. 283 and 297, it is apparent from the “iitcxt hat 
the term is used in a particular sense, whereas in S. 390 theie is > ot '>' >■ 
in the context to affect its ordinary meaning. It must, tlieiefoie, he he 
that the provisions of S. 390 do not empower tne bessions Judge 
the Magistrate to admit to bail a person who lias been convicted. Of 

° 11 f p/-vnff ^A>?<;ions .ludcc power ou or alter the 

course, as an appellate Couit. a bessions auabo uas p 

admission of the appeal to admit the-convicted appellant ^ " 

the case out of which this reference has arisen no appeal lay to the 

Sessions Cou the question as to the legality of the order, there 

.can b^ dUt, I think. Ihat, if made , under S. 390 of t c ^imiiui 
Procedure Code, it was illegal. The section is found in ^ ^ ^ ® 

•Code, which refers to procedure incidental 

directs when bail shall be taken when any person is accused before 
Magistrate; S. 389 directs when it shall not betaken 
cffeLes and when it may be taken. Under those sections it is the Mag¬ 
istrate who orders bail. S. 390 empowers the 

whether appealable to itself or not so appealable M Itratl But t^^^^ 
■or to reduce the amount of bail ordered by the Magistrate. But the 

power given is to be 

exercised in all cases and without exception. , 

Ot dtttfld T —The Judge’s order directing the Magistrate to lelease 

the “r;n-han is, in^y opinion “1 2 

appealable, the Judge could not act under S. 281 C»nimal 1 rocedu e 

r39b,“c^lmr'l^er Srr;;"st‘mrt po\hUoJ 

t^^dmfa'nlldTc-onTo ban ^ 

^““t ti^rsr; without 

higher power in admitting to bail than is given to limits 

R^visfon to cases where the offence for which a person has been impii- 

““STUARTC’J-This reference has come back to me from the Full 
BeneSheopinions of f ^ 

the Judges order, pmpor mg t ^ j of the same opinion. 

the prisoners on bad. was li ega . a ^.i,.cumstance that S. 390 is to 

They very properly direct aUeot.on to .. Procedure 

be found under Par o ’keeping that consideration in view 

incidental to ^ f,i’of op nion that it only applies to the case 

m construing the section, I am ot op ^ 

:knce ZotvS of whth is appealable or not appealable and that 
?*was not inSd to apply to such a case as the present whei. there 
has been a conviction, final and complete. Such I think is the tiue 
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Full 

Bench. 
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meiinin^ of the section. Any other reaclin" of it. which would take it out of 
tile cate.Ljory indicated by the lieadin.i^ of Procedure incidental to inquiry 
anil trial,” woul.l involvethe necessity of holding that an “accused person” 
in the section was synonymous with a convicted person, and that therefore 
the compiler of tiio Code had made a mistake in placing it under the 
heading of ” Procedure incidental to inquiry and trial.” The Sessions 
■fudge, I tiiinlc. must he understood to be of this mistaken opinion, for it 
ajjpears from the correspondence which accompanies his letter of refer¬ 
ence and hv his directing Mr. Pears’ attention to S. 390 of the Criminal 
1 rocedure Code, that his idea was that he could admit to bail in avf/ case 
a/lrr trial, whether there had been a conviction or not. We cannot. 
ho\ve\er, put such a construction on the terms of the section, a construe- 
tion entirely repugnant to them and to the whole context. “An accused 
per.son simply means an accused person, and nothing more, and this- 

S. 3J0 was only intended for a person in that position, and who on con- 
viction would appeal or not. 

But in either view of the section the Judge’s order in the present- 
case ought not to have been made. If S. 390 does not apply, as I hold it 
does not. there is no other provision of the Code which [156] empowered 
the Sessions Judge to admit to bail, and the order was altogether ultra 
vnn. But if, on the other hand, it could be shown that the section does 
apply to such a case as this, the order was equally invalid, for (as I have 
alieady pointed out in my referring order) the Judge having no revisional 
authority, his admitting these convicts to bail was inonerative for any 
judicial purpose or effect and therefore futile. 


FULL BENCH. 

Present : 

Si? Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr, Justice 
Turner, Mr. Justice Spankie, and Mr Justice Oldfield. 


In the Matter op Hardeo. [19th February 1876.] 

1 A. 139. 

Crim. Pro. Code, 1872. S. 29i Judgment of acquittal—Revisional-powers of the High 

Per Oldfield, J.—The mere fact, that an accused person has been acquitted on 
trial, will not operate to take away the general powers of revision of the High 
Court, when there has been a material error in anyjudicial proceeding in the case. 

Per Pearson, J. An acquittal does not preclude revision under S. 297 Or P 
C., 1872. * 

Per Turner, J.—Where there has been an acquittal on the merits, and where- 
an accu^d person has been acquitted because the Court by which he has been 
tried holds the evidence insufficient to prove bis guilt beyond reasonable doubt, 
the High Court cannot interfere as a Court of Revision. But where the acquit! 
talhas been brought about by such material error in the proceeding as makes 
the proceeding bad in law. it is competent for the High Court to ioteSere. 

Per Spanfcie /.-There is no appeal aUowed by law to a private prosecutor 
from an,order of acquittal, and there is no power given to the High Court to revise 

f Unless there is some! 

thing that could bo considered to be a material error in law. all interference 
under the first paragraph of S. 297 is barred. nterlerence 

Per Stuart, C. J. A private prosecutor, whocau show, on the face of his neti 

tion. a proper Mse for revision of a judgment of acquittal, is entitled to have it 

eolertained under S. 297, and to an order on it for a new trial 
[AppL, 2 A. 336 (339). R.. 2 M. 38 (39) = 2 Weir 567. 14 B. 331 {34l’).3 
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ORDER OF REFERENCE TO THE FULL BENCH. 

The question vefevred to the Full Bench was 
Whether the High Court is precluded by a judgment of acquittal 

exercising its powers of revision under S. 297. Act X of 187-. ^ 

StI'ART C -T made the following reference to the Full Bench. 

[140] Tlie question raised in this petition has already beer, ^ 

in this Court in the case of (JiU’cn v. Bnv;,rs/uir Pom/r j/ (1) 

Turner who was of opinion that we had no power to disturb an acquitta 

lave on h~r“of Governm and that, therefore, I presume, a pnvat 

might be argued to be impolitic an judgments above 

Government cannot md in all cases—a nrivate pro- 

referred to, can also apply for j^gainst the ignorance, and 

secutor has no remedy by ^esoit . , ^ j jge exculpating and 

it may be the corruption, of a ffee of the clearest 

acquitting an oftWer against t^^^^ even^where these facts are found by 
evidence and the undoubted facts, e^en 

such Magistrate or Judge himself. pleads that “ the facts 

In the present case the private ^ convict the defendant 

found by the Sessions Judge ueie su question that appears to 

under S. 471, if not of direct forgery. necessarily the 

be covered by the terms S' ^ g 272 of the Criminal Procedure 
same thing as an appeal. The objec a judgment of acquit- 

Code, which gives an , the public prosecutor in such a 

tal. was [141] perhaps simply to allow the public p 

case a rehearing on the merits, wit ^ j 

powers of revision, whatever the extent of these mav 

question to a Full Bench of the our . 

OPINIONS OF THE FULL BENCH. 

[Ul] PEARSON 

understand to be whethei an acq P . negative. The terms 

X of 1872 ; and my answer to the quest 

of that section empower the ig its knowledge, in which it 

itself or reported for orders, o judicial proceeding of 

rE»“ — “ °* 

in the exercise of the powers c contrary, it seems to me that 

have been convicted of an onen • terms in ordering a new trial 

the High Court is fully of some material error in a 

of a person who has beenacquit^--- 

( 1 )H. 0 .R..N.W.P.. 187L P-85J- 22=21 W.R. Cr. 21. See also jieWion 

», aiirie wTcS’ X 
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jmliciiil iiiocw.liMf- ni ;i suhoidiimte Court. The provisions of S. 272 of 
the Coho arc .[inL- <list,n( t from those ofS. 297 and do not militate with 
thorn W her,her it. the particular case out of which this reference to the 
-full I^cneli has arisen, there has i)een any such material error in the 

proceeding's ol the lower Court as to call for revision is another question 
whicli wo are n*>t asked to decide. 

TniNKif. .1.- m Rr„uvi V. Jii.hrshar Pamhn (l) an application was 
made to me to admit lor revision the proceedings in a Session trial, in 
«htch the Sessions Jiulge ha.l acquitted a person accused of adultery on 
>0 tiiounrl (hat he was not satisfied with the evidence of his guilt and 
clim-d to accopt tlie evi.lence adduced by the accused in support of a plea 

?inM , '/'T contended that the application ought to be 

■ nMod hoeauso the guilt of the [142] accused was proved by the 

a In is.sion ol ihe woman who was at the same time on trial for abetment 
01 tfic olfenc(\ 

■’•I’I’lieit'on I iiiaclveitently useJ language which 
P® »)nclusion that in no case of acquittal can this Court intei- 
leic as a Court of Revision, 1 am not iireparecl to maintain tliat view. 
\Vlie e tliere has lieen an acquittal on tile merits, wliere an accused person 
as hecn acquitted I,ecanse tlie Court by whici, he lias been tried liolds 
s II r, “ 'n^tlioieut to prove his guilt beyond reasonable doubt, I am 

Jkit whim h" Court cannot interfere as a Court of Revision. 

Rut wlieie tlie acquittal I,as been brouglit about by a material error in 

the 1 understand suoli an error as makes 

interfere '?'■ ^ competent for this Court to 

it is he dut^ ^ i ‘V '' ‘he Court, but 

in, a ^ ‘'“‘y of tl'o Court to determine whether evidence offered is in its 

J dgment icliable or not. Consequently, although this Court migiit be 

disfi-usted by a subordinate Court, it 
could not interfere on this ground as constituting a material error in a 
judicial pi-oceeding. On the otlier hand, if the facts found by the subor¬ 
dinate Court constituted the oflence charged, and through error of law 

t ‘h^t they did not constitute the oflence, and 

‘’® f ““fuitted tlie accused, or if the subordinate Court improperly 

both lhLp'' r‘‘"‘ T''‘2®"??' M acquitted the accused, in 

It has been suggested that the first clause of S. 297 is controlled by 
the succeeding clauses. Although some of the cases mentioned in these 
clauses might be held to constitute material error in a judicial proceeding 
and so to fall within the purview of the first clause, I have Leady in 

rhe“drng‘’r;si"”' ^ »v 

comp^nantraTseUheS^ In myTuTgmlnUn’thi^^^ 

other cases in which the Court has a discretionary power to call for ciLes 

^ ~ to m^:: 

[143] Spankie. J.—The prayer of the petition which gave rise to 

to convlTthe 


(1) H.C.R. N.W.P.. 1874. p. 357^ 
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I do not quite jiathev from tlie order of reference -.Yhat we are asked 
to determine. If we are asked wlietlier the Court could entertain tiie 
petition under S. 297 so far as to send for the record. I would say that it 
could be sent for if the petition discloses any material error m the pro¬ 
ceedings of the Court below. But it seems to me that nothing of the kind 
is disclosed by the petition in the case brought to our notice. Ihe 
petitioner expresses his opinion tiiat the facts found on the evidence by 
the Sessions Judge were sutlicient to convict the defendant—but no enor 
or defect either in the cliarge or in the proceedings on or before tria , on 
account of the improper admission or rejection of any evidence, has been 
shown, whereby there has been a failure of justice affecting tlie due con¬ 
duct of the prosecution. Tlie proceedings of the Court have been regidar, 
but the Judge on the evidence finds that the charge has not been estab¬ 
lished. He therefore acquits the iinsoner. There is no appeal allowed 
by law to a private prosecutor from an order of acquittal and in m> 
opinion there is no power given to tliis Court to revise an order of acquit¬ 
tal on the facts found on the evidence. Any revision must proceed on 
the ground of a material error in some judicial inoceedmg, When no 
such errors such as those referred to above are pointed out, unless there 
is something that could be considered to he a material error in law, all 

interference under the first paragraph of S 297 seems to ^ 

will further be observed that tliough where the material error is such that 
the Court is empowered to pass such judgment sentence or order as ^ 
thinks fit, and thouch tliese words seem to be almost unlimited then 
range, still there does appear to be some limit put to these 
a new trial may be ordered. When an accused person has been impio 
perly discharged there is power to order commitment, there is power to 
altera finding and sentence, and power to annul conviction powei 
annul improper and to pass a proper sentence, and power m certain cases, 
of which this [144] before us is not one, to annul the tiial and oidei 
nertrll befoie a competent Court. But there is no express power given 
to order a new trial in the case of an acquittal on the ground tliat the 
facts found might warrant conviction. From these considerations. 1 come 

to the conclusion that, as there is no appeal to a 
the case of an acquittal, so there can be no revision b> the Comb merely 
of the finding on the evidence, and if there is a revision at all. it must be 
on some purely material error (in law) m the proceedings. 

nTT^R-TFTi) J —In my opinion it was not the intention of the legisla¬ 
ture that the piwer of revision given to tins Court by the first paragraph 
k S. 297 Criminal Procedure Code, to pass such judgment, or sentence 
f\Y nrAar aa \f thinlcs fit when a material error m an> judicial pioceedmg 
0 ? a Co^UnVnv me 1 to its knowledge, should only be exercised 

in the particular 

are 3y inustative of the operation of the law in particular instances 
TdThat this Court can, and should, revise any material error m a judicial 
procLding coming to its knowledge, by passing such judgment, sentence 

“ ”irtW8\'iew''of*the law the fact that an accused person has been 
» m ;Li not onerate to take away the general power of 
acquired on tna material error in any judicial proceeding 

revision, ^^en there has bee^n ^ ,,,, 

High^Court to Lertain ao appeal from judgments of acquittal at the 
instance of the Local Government, and since it can interfere m cases of 
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aci|iiittnl on a])pca], I conclude it can u fortiori under its power of revision ; 
aiul without, sucli a power in this Court tliere would be danger of mis¬ 
carriage of jus(ic(.'. Sucli too was t)ie view of tiie law under the old 
Criminal l’r(»cciluic Code taken in <Jin:i;n v. (iora Cluuid Gopce (l) by tlie 
Calcutta Court. Peacock. C. J.. Trevor and Norman, JJ. 

I am not called upon to cN))ress an opinion whether there has been a 
material error in tlio case within the meaning of S. 297. 


ORDBR. 

On receipt of tlie opinions oftlic Fall Bench, the following order was 
passed by :— 

[145] Stfaux, C. J.—Tiiis case lias come back from the Full Bencli 
with tlie opinions of the Judges, and it is now to be disposed of by me as 
tiie referring Judge. 

The majority of the Court, including myself, hold generally that we 
have and may exercise in such a case as the present the revisional power 
conferred by the first general substantive enactment of S. 297 of the Crimi¬ 
nal Procedure Code. Mr. Justice Spankie is of a different opinion, hold¬ 
ing that, as there is no appeal to a private prosecutor in the case of an 
acquittal, there can be no revision as here claimed. 

Some of my colleagues, however, do not appear fully to have appre¬ 
hended my reference as I intended to put it, and it I could have anticipat¬ 
ed their difficulty I would have endeavoured to have put the ciuestion 
referred in clearer terms than I have used. But, looking at the case in the 
light in whicli its mere statement would be at once understood by the legal 
profession at home, it did not occur to me to be more precise, but let me 
here explain myself more clearly by a brief reference to tlie opinions of 
my colleagues. Mr. Justice Turner comes nearer my own views of the 
case in the sense I have alluded to, when he expresses himself favourably 
as regards ouy revisional power in all cases where there is error in law, 
adding that, “ if the facts found by the subordinate Court constituted the 
offence charged, and through error of law the subordinate Court held that 
they did not constitute the offence, and consequently acquitted the accused, 
or if the subordinate Court improperly excluded relevant evidence, and 
consequently acquitted the accused, in both these cases I should hold that 
this Court had power to intervene as a Court of Revision”—bis meaning, 
I presume, being that, if the subordinate Court acquitted from an ignorant 
conception of the legal insufficiency of the facts, this Court could inter¬ 
fere. On the other hand, Pearson, Spankie, and Oldfield, JJ., although 
differing in opinion as to our powers of revision in cases of acquittal, do not 
appear to have considered that legal error or material error was shown in 
the reference, and that it had yet to be ascertained. Mr. Justice Spankie 
in such a case as this is against any revision on our part at all, while I 
suppose the meaning of the opinion of Pearson [146] and Oldfield, JJ., is 
that we may send for the record and then see what the error, if any, was. 

But there was a question preliminary to such an order which I 
intended should be first entertained and decided, viz., whether the petition 
before us shows, on the face of it, a case which we can entertain at all, in 
other words, assuming the statement in the petition to be true, does it on 
its face show legal error ? This is a question that lies on the threshold 
of the case, and must be first determined before we even admit the appli- 
■cation, much more before we make any order for the record. The 
Sessions Judge acquitted the accused, and it is alleged by the petitioner 

(1) 1 iDd. JUE. N. S. 177 = 5 W. R. Or. 46. 
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that not merely the facts, hut the facts found by the Sessions Judge 
himself, were sufticient to convict. Now does such a statement show or 
does it not show. the face of it, legal or material error ? ^lere is here 
evidently the same question that is raised, the same legal or mateual 
•error that is intended by, for example, the demurrer to an indictment at 
home and legally demonstrated when well taken as a plea for 1 think 
any one acquainted with the principle of the English demurrer m crimina 
pleading must perceive at once that tiie principle here souglit to be applied 

Such was the reference I intended, and the question involved appear- 
ed to me to be a very simple one, and sufficient to raise the question and 
onaWe us to eome to a decision as to the powers of revision given to High 
Courts in all cases. It was occasioned not only by the consideraUon I had 
given to the powers of this Court under the Cnmmal Procedure Code, hut 
also by the judgments alluded to in my order of reference. No piosecutoi 
other than the Government can appeal against a judgment of 
This power, however, is expressly given to the Government by S. 272 o 
the Criminal Procedure Code. Such an appeal I take it, is an appeal o 
ike mcrifs of the case, that is, an appeal on the pound that the tiial in 
the Court below has miscarried by the reason of the .fudge or MagisUate 
not having sufficiently weighed or considered the evidence, and that the e 
has been L acquittal, whereas there ought to have been a conviction. 
Such is the appeal which in the case of an acquittal the Government can 
make A private prosecutor, however, has no such power. 

il47]^But, although a private prosecutor has no such 
anoeal aginst a judgment of acquittal on the merits, can he apply to this 
Stfof 297 of the Criminal IWdure Code ? or m 

other words, is insufficiency of facts to support a conviction such a egal 

error, on the face of the acquitting judgment, or otherwise such 

sional question, as can be entertained under h. 29( . 

In the Calcutta case above referred to, Queen w.Hatu Xte U) 't 

was stated that the Deputy Magistrate, 

cutor’s witnesses only, and without taking the evidence of the —mS 
witnesses named by the prosecutor (two of them 

the trial), and without examining the Pvoeeeutor himself m ‘ P'^ee^e 
of the accused, passed a judgment of acquittal under ^ 211 of the Ind an 
Penal Code. The Magistrate, however, being of opinion ‘^at such a g 
ment was illegal, reported the case for “ders t^o «ie High Com t ^ 
Calcutta, and it came on for hearing before Markby 
judgment of the Court being delivered by ■Justice Maikby, ^ 

—‘^We do not think that we have power to do what the Offioiatmfi 
Maeiatrate asks namelv, to set aside the acquittal of the prisoner, and to 
&“iS Tim proieedings of the Deputy ™ 

iui^roperly acquitted lU Pn-er has^h„ 

ForXlC undt7hf;e::nnfau"e of S. 297. If the Legislature had also 

intended us to mte ggg^ in that case.” The case (2) which 

undoubtedly Court is scarcely in point. It 

waTone b whic^ the S essions Judge had acqui tted the prisoner.^ 

( 1 ) 13 B.L.R., AppTaa^iTw.B. Or. 21. 

(2) H.C.R., N.W.P.. 1874. p. 357. 
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Bisheshnr P;in<lcy. who was chawl under S. 497. Indian Penal Code 
fadiilbcry). and (entiein;,'. or taking away or detaining with a criminal 
intent, a married woman), and two other persons, Balak and Mussamut 
Biiagia, of al)otment ol the offences, and the private prosecutor presented 
a i)ctition to this ComI in which it was ohjected that “the acquittal was 
had ill law, the >.tate'[l48]ment of Mussamut Bhagia being sufficient ta 
estalilish the oflenccs charged against the accused.” Such an objection 
scarcely shows an error in law. It would rather appear to have been an 
error or mistake on the pari of the Judge in not giving due effect to the 
evidence, and that therefore the petition was really an appeal on the merits, 
wliicii of course coul.l not lie entertained. Bub the petition was entitled 
in revision, and it suggested tliat the acquittal was “ bad in law ” for the 
reasons stated, and the case was argued before my learned colleague as 
one in revision, the counsel who appeared against the petition referring 
to the judgment of Mr. Justice Markby in the Calcutta case(l). In the 
ortler jiassed by Mr. Justice Turner it was stated that the reasons for the 
acciuittal were not obvious, and it then proceeded :—“ However, tiiere has 
>een an ?ic(!uittal, anH, as the learned counsel who appears for the accused 
m this Court contends, this Court lias no power to disturb an acquittal 
s ue on the appeal of Government. The provisions of S. 297 only permit 
the Court to interfere and order a new trial when an accused person has 
been discharged without being put on his trial.” The judgment of my 
Honourable and learned colleague is so reported, but from the opinion he 
lias recorded m the present case I am glad not to he driven to tlie conclu¬ 
sion tliat lie necessarily holds against our power to revise. 

Respecting, iiowever. the opinion I have quoted of Mr. Justice Turner 
and the judgment of Mr. Justice Markby in the Calcutta case(l), I stated 
m my order of reference that I was inclined to think that these learned 
Judps were right, but that the question was not without difficulty and 
doubt, suggesting at the same time considerations in favour of the remedy 
sought in the case before us. I pointed out that “ the powers of revision 
)> this Court under S. 29 ^ of the Criminal Procedure Code are very large, 
literally unlimited, and there might he great hardship in preventing a private 
prosecutor from showing to this Court, in the way of revision, that the facts 
and evidence relied on in defence afforded noanswer whatever to the charge ; 
and It might be argued to be impolitic and scarcely intended that, while 
the Government cannot only appeal, but, according to the judgments above 
referred to, can also apply for revision -and in all cases—a private pro- 
L149JsGcutor has no remedy bv resort to this Court against the ignor¬ 
ance, and it may lie the corruption, of a local Magistrate or Judge excul¬ 
pating and acquitting an offender against the Penal Code in the face of 
the clearest evidence and the undoubted facts, even where these facts are 
found by such Magistrate or Judge himself,” and that the right to present 
sucli a petition “ appears to be covered by the terms of S. 297 and revision 
IS not necessarily the same thing as an appeal. The object of S. 272 of the 
Cnminal Procedure Code, which gives an appeal to Government against a 
judgment of acquittal, was perhaps simply to allow the public prosecutor in 
such a case a re-hearing on the merits, without any desire to limit or curtail 
the powers of revision whatever the extent of these may be.” And having 
now fully considered the question. I have formed the opinion very clearly 
first that a private prosecutor who can show on the face of his petition a 
proper case for revision of a judgment of acquittal is entitled to have it 
entertained under S. 297 of the Cn minal_Procedure Code and to an order 

(1} 12 B.L.R. App. 22 = 21 W.R. Cr, 2L ^ 
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on it fov a new trial, or otherwise as to this Court in such a case might 
seem proper, and secondly that, inasmuch as the petition in the present 
case states that the facts found by the Sessions Judge were sufficient to 
convict, the petition was a petition in revision which the private prosecutor 
was entitled to present, and that her prayer that the records of the case 
be called for in order to consider the suggestion for a new trial should be 

granted. _ ... 

So far therefore. I must qualify the concurrence I expressed in favour 

of the ruling at least of Mr. Justice Markby (1). .\ccording to the report 
of the procedure in the lower Court in the case before that learned Judge 
and Mr. Justice Birch. I think they ought to have entertained the appli¬ 
cation and to have ordered a new trial; and I am clearly of opinion that 
the High Court has the power which these Judges appear to repudiate. In 
the other case in this Court my learned colleague Mr. Justice Turner 
apnears to have considered and. as I have already observed, correctly, 
that the case before him was really one of appeal on the evuleuce: but 
when he goes on to state that “ the provisions of S. 297 only permit the 
Court to interfere and order a [150] new trial when an accused person 
has been discharged without being put on his trial. I must remark that 
it does not necessarilv follow that there is no course open to a private 
prosecutor, or for that matter to any prosecutor. pul)lic or private, under 
S. 297, who complains ot an illegal acquittal after trial. 

But there is a question of considerable importance winch was refer¬ 
red to at the hearing of this case, and as I have formed an opinion of my 
own on the subject, I desire to express it. The question is this, ^^iiethei 
the first substantive portion of S- 297 is complete in itself, giving the High 
Court the full general powers of revision thereby appearing to bo conferred, 
arid that the paragraphs which follow this general portion of the section 
are to be considered merely as examples or illustrations m the waj of 
express enactment, or whether the first part of tins section is to be 
considered as merely introductory to the particular provisions which follow 
in the succeeding enactments, and that these particular provisions contam 
all the powers given to the High Court? Now on tins subject lam c ea. y 
of opinion that the first part of S. 207 is not merely mlrodnctory to the 
parfeular enactments which follow, but tha it is on the contrar>, a 
substantive and complete enactment in itself, without any "“®ssary 
reference to the clauses which follow; and of course he powers tlius given 

to the High Court are large and full, if not unlimited. 

It occurs to me to add that, in my opinion, S. 272 giving the Govern¬ 
ment the power of appeal against a judgment of ac.juittal did not attcet or 
interfere with, much loss take away, any rights or I'eme^ies competent to 
prosecutors, public or private under S. 297-^that S. 272 was snmpb an 
addition to the provisions of the Code of Criminal Procedure, and that 
before it was passed prosecutors could avail themselves of the reyisional 
powers of this Court, whether in the case of acquittal or otheiwise, and 

AVreg^ard°’8’! therefore, the question of our powere in the 
and the sufficiency of that case in law, I am of opip'o" ‘h® petition 

ought to be admitted and entertained, f .^the 

application that may be entertained and disposed of under S. 297 of the 
Criminal Procedure Code, and I direct the records to be sent for and 

notice to issue to the other side. 


(1) 12 B.L.R. App. 22 
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Sir liol'iirt Sliinrt, Kf., Chirf -Iusdce, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Juitice S/rinkie, and Mr. Justice Oldfield. 


lJi>Ai Singh {PlaiuHjj) v. Jagannath (De/emlant). 

^'2 jth February 1876.] 

1 A. 135. 

Lcimburthir or co-sharer—Clnim to srlojj for revenue paid. 

A I'liiib-irdiir. who wus .XU agent, of the co-sharers of a village to make collec¬ 
tions in the village, and after payment of the revenue to divide the profits, paid 
out of the collections of subsequent years, an arrear of Government revenue. In 
a suit by one of the co-sharers for his portion of the profits, held, the lambardar 
w.is entitled to claim .x set-oB of the revenue paid by him. There is nothing in 
the Kevenue law which restricts a lambxrdar or other co-sharer, who may make 
collections, to discharge arrears of revenue out of the collections of the particular 
year in which the arrear may accrue. 


JUDGMENT OF THE DIVISION BENCH. 

[135] Pearson, J.—The first plea iu appeal appears to be valid. The 
defendant is the iambardar of the mahal of which the plaintiff is a co-sharer. 
The jama of the mahal was fixed by Mr. Lowe at Rs. 1,488-12-0. Mr. Currie 
reduced it to Rs. 1,275, from 1272 fasli. In 1278 fasli the Government 
disallowed the reduction, and directed the difference to be recovered for 
the previous six years. The amount was made good by the defendant in 
1281 fasli. and it cannot be denied that ho would he entitled, if he had 
paid it out of his own pocket, to recover from the plaintiff a sum propor¬ 
tionate to his share in the mahal. In the present suit the plaintiff claims 
Es. 384-14-0 as arrears of profits due to him for 1278, 1279, and 1280 
fasli. The defendant answers that he has paid tlie amount clairneil to 
the Government in payment of the demand above-mentioned, and that 
it is less than what is due from the plaintiff on that account. The lower 
Courts have held this defence to he insufficient. They think that he w.as 
not justified in applying in 1281 lasli profits which were due to plaintiff 
before that time, and without first calling on the plaintiff to pay his share 
of the Government demand : and that tlie proper course to be taken, was 
to have brought a suit .against the [136] plaintiff for his share of the 
Government demand, in the event of his refusing to pay it on demand. 

The opinion of the lower Courts is not well-founded in reason or 
equity. When the defendant was required to pay to the Government an 
amount for which the plaintiff was jointly responsible, the former had in 
his hands a balance remaining out of the collections of 1278, 1279, and 
1280—a balance which, after payment of the Government revenue and 
village expenses, would have been divisible as profits among tlie co-sharers 
of the mahal. But it was no breach of trust or breach of duty on his 
part to use that balance in paying the demand of Government for the 
arrears of revenue on account of the six years previous to 1278. There 
was nothing illegitimate in the course adopted by him and it seems un¬ 
reasonable to insist that he should have paid to his co-sharers the profits 
which would doubtless otherwise have been due to them, and that he 
should have paid the demand of the Government out of his own pocket, 
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and sued them for contribution. For tlie moneys claimed he has account- 
■ed most satisfactorily, and it may well be presumed that they were reserv- 
•ed during the years to which the suit refers for the purpose to wliich they 
have been applied. 

The answer made to the suit being good and sufficient, the suit 
should liave been dismissed. The appeal is therefore decreed by reversal 
of the lower Courts’ decrees, with costs in all the Courts. 

Spankie, J.—I am sorry that I cannot accept the proposed judg¬ 
ment of my honourable colleague. 

The judgments of the lower Courts apijear to me to he correct on the 
point regarding which I differ from Mr. Justice Pearson. In the present 
case the order for payment of the enhanced jama had ))een made in 1278 
fasli Q), but it had not been complied with by the appellant, the liun- 
bardar, until February and March 1874 ; and in case No. 3GS, which is 
a similar one to case No. 369 now before me, the lambardar had not 
made his second payment until May 1874 that is to say, not until after 
the institution of the suit. It is found in l)oth cases tliat the defendant, 
appellant, had never called upon the plaintiffs to make good their quota 
of the enhanced jama from 1272 to 1278 fasli (2). Nor had he himself, 
as far as appears from [137] the record, ever paid their portion or any 
portion of the sum claimed by Government for those si.'c years from his 
own pocket—the 6rst payment made by him in tins case being on the 

27th October 1873, i.c., Katik, 1281 fasli. 

Now the plaintiff, respondent, claims profits on account of the years 
1278, 1279, and 1280 fasli from the defendant, the lambardar, /.c., what¬ 
ever Is due'to him after payment of the Government revenue and village 
expenses. There is no dispute that his quota of the Government levenue 
on Mr. Currie’s jama has been paid for those years, and wlmt he claims 
is the profits of the three years, after deducting the Government revenue 
and village expenses. The accounts for each year should be closed and 
audited annually, and any sum remaining after the satisfaction of the 
Government jama and village expenses should be made over to the share¬ 
holders, and until distributed may be regarded as being in the hands of the 
lambardar in trust for the shareholders. He is not at liberty to appro¬ 
priate them for any other particular purpose without authority from the 
shareholders. In these years 1278. 1279. and 1280 fash the defendant, 
as lambardar, had not himself made any extra payment to Government. 
If he desired to make his co-sharers responsible for their quota of aneais 
of Government revenue which be had to pay, or expected that he might 
have to pay he might have sued them foi the amount under the Rent 
Act, or he should have taken such other steps, as a Civil Court or Revenue 
laws permitted him to take for the recovery of the money, after he had 
been compelled to pay in 1281 fasli the difference between the jama ol 
1272 and that of 1278 fasli as settled hy the Government. But he was 
not in mv judgment, at liberty to claim, in answer to this suit, from the 
Sntiff his share of the proBts of 1278, 1279 and 1280 fas i, 
as a set-off (for it amounts to that), being his quota of the sum actually 
paid by the defendant on account of the revenue demanded by Government, 

and levied from him in 1281 fasli. 

The Act under which the amt has been brought does not allow a set¬ 
off to be pleaded in any claim of this ^^ture. The money which the 
plaintiff claims in this suit as due to him was withheld by the defendant. 


(1) Bept. 1870-Sept. 1871. 

(2) Sept. 1864-8ept. 1871. 
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aiipellant, lieforc lie liacl been corapollcd to make any payment on account 
of tlic onlianeed [138] Govci nment demand: and I do not think that the 
share for \v!iich tlic plaintift inay be responsible can be deducted in this 
siii( from the amount of profits due to liim on account of the three years 
for wliich he has instituted his claim. 

OPINION OF THE FULL BENCH, 

StFAPT. C-l., and PRARSOX, TL'RNER, and OLDFIELD, JJ., concurred 
in the following opinion :— 

It appears that i\Ir. Currie as Collector allowed a reduction of the 
\early n>venue. subject, it may he presumed, to the sanction of Govern¬ 
ment. In 1278 fasli sanction was refused, and a demand was made on 
the respondent, the lambardar, who however did not pay the arrear due 
until 1281 fasli. Meanwhile he retained in his hands, the profits of 
1278 fasli, 1279 fasli, and 1280 fasli, and not improbably for the purpose 
of meeting the Government demand if pressed. In the suit out of which 
this appeal arises, the appellants, the patnidars, sue the lambardar for 
their profits of tho years 1278. 1279, and 1280: and he pleads that, out of 
the sums collected in these years and remaining in his hands, he has paid 
the arrears of revenue abovementioned: and the question which princi¬ 
pally calls for decision in this appeal is whether he is or is not entitled to 
he allowed this payment. We are of opinion that he is. The lambardar 
is, in this village, tlie agent of the co-sharers to make collections, and 
after payment of tlie revenue to divide the pi*ofits. An arrear of revenue 
was due to Government, and to discharge this arrear he was entitled to 
have recourse to the collections for the years 1278 [139] fasli, 1279 
fasli, and 1280 fasli, remaining in his hands undivided. There is nothing 
in the revenue law which restricts a lambardar or other co-sharer, who may 
make collections, to discharge arrears of Government revenue out of the 
collections of the particular year in which the arrear may accrue. It 
would he at least inconvenient to hold that, having in his hands profits to 
meet the Government demand, tho respondent, instead of applying these 
pi'ofits to the discharge of the demand, should be driven to have resort 
to a suit against each co-sharer. 

Sl’ANKlE, J.— I adhere to the opinion expressed in my judgment of 
the 8th June 1875. Nothing that I have heard leads mo to think that my 
view is incorrect. 


APPELLATE CIVIL, 

Present : 

j\Ir. Justice Syankie and Mr. Justice Oldfield. 


Hl'SSAINI Bibi [Defendant) v. Mohsin Khan {Plainlif). 

[13th March 1876.] 

1 A. 156, 

Act VIII of lHoO, (C. P. Code) S. 327—Arbitration — Arvard — Appeal. 

Whore, in an application under S. 327 of Act VIII of 1859, to file and enforce 
an award, made on a reference to arbitration without the intervention of a 
Court, the Court directed that the award should be filed, but did not make a 
decree enforcing the award under the provisions of Ch. VI of Act VIII of 1859. 
Held, that the order of the Court did not amount to a decree and was sot appeal- 
able. [H.C.R., N.W.P., 1868, p. 353 (P.B.), F.] 
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Per Span'de, J.-S. 327 of the C.P.C. (1359) applies only to those cases whero’ jgyg 
the reference to arbitration is admitted, and not to cases where it is denied that 
the reference or the award was made. In such cases the enforcement of the M.ARCH 13, 
award must be by suit. — 

[D., 3 A. 427. R., 17 A. 21. DUappr., 34 P.R. 1901 (F.B.) = 112 P.L.R. 1901.] APRBL- 


.JUDGMENT. 


LATE 


1 A. 156, 


[158] Spankie, J.—The prayer of the plaintiff in this case was to Civil. 
be allowed to ffle a private award of arbitrators in Court and for the 
enforcement of the award. The defendant (since deceased) denied that he 
had authorised his agent to refer any matter to arbitration and repudiated 
the whole transaction. The Munsif after going into the merits admitted 
the award in the following terms:-“I therefore decree the plaintiffs 
claim to file the arbitration award under S. 327, Civil Procedure Code, 
with costs and interest at 6 per cent, to be paid by the answering defend¬ 
ant (the widow of the original defendant deceased).” It does not appear 
that he made any decree enforcing the award under the provisions of Ch, 

The defendant appealed. The Subordinate Judge treating the order 
as a judgment under S. 325 of Act VIII of 1859 held that it was final, and 
that there was no appeal. The Subordinate Judge cites as Ins authority 
the Full Bench decision of this Court in the case of Mhim Rai (1) and 

It is contended in special appeal that as it was urged in both the lower 
Courts that the original defendant was no party to the award, the Subor¬ 
dinate Judge was bound to determine whether this was so or not. 

For respondents the Full Bench ruling of tms Court (1 and other- 
precedents of the Presidency Court are cited as ruling that there was no 

am of opinion that we are bound by the decision of the Full Bench 
of this Court (1), and that we must hold that there is no appeal the 
order of the Munsif allowing an award to be hied. At the same time it 
appears to me that S. 327 intended to provide for tliose cases only m which 
a reference to arbitration is admitted, and m which an award has been 
made. Where one of the parties denies that he had referred aijy dispute 
to arbitration, or that an award had been made between h^self and he 
other party, it seems to me that sufficient cause has been shown why the 
award should not be filed. The applicant for its "‘^mission should be left 
to bring a regular suit for the enforcement of the award [159J Such, 1 
may add. would appear to be the opinmn of the 

case decided by the Full Bench of the Presidency Court on the -3id May, 

1871 (2). But the Full Bench judgment of this Court (1) I th nk, 
be followed by us as being applicable to this case, and I would therefore 

in dismissing the appeal with costs, I think 

W Act vni on8o9, for Sling the 

award, does not operate as a decree, and is not appealable. 


(1) H. C. R. N. W. P. 1868, p. 363. 

(2) 8B.L, R. 815 = 15 W. B. (P.B.) 9. 
expressed opioioas to the same eflect. 


Two of the other Judges in that case 
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KALr PARSHAD v. RAM CHARAN 


[CIV. 


1876 

Al'Rtl- 20. 

Flli, 

Bench 


1 A. 159 


FULL BENCH. 


Present: 


Sir Koht'ii 


St.unt, l\/., Chief Justice, Mr. Justice Pearson, 
Turner, rnul Mr. Justice Oldfield. 



Justice 


KaM l’Al.’SHAr> iPhiinliff) r. Ram CHARAN {Defendant). 

[20th April 1H76.] 

1 A. 159. 

Mil,(In Lntr—i'nilivi(t, d Hindu Fimtilif —Jnees/j-rt/ immoveable pro 2 >ertp —Son's rif/Jit to 
dfiiinnd partition. 

In the c:ise of ancestral imnioveahle property, the .«!ons in an undivided Hindu 
family, uttder the Mitaksbara law, have an uoqualiitcd right to demand partition 
in the lifetime of the father. 

[R.. 5 C. US (P.C ). 10 B. 523. 16 B. 20. 4 M.L.T. 2S8.] 

REFERENCE TO THE FULL BENCH. 

Stcart, C.J., :ind OLDFIELD, J. referred the following question to a 
Full Bench, viz .,— 

Whether, under Hindu law, as prevailing in this part of India, 
a son can obtain possession by enforcing a partition of his share in 
i in moveable ancestral property during his father’s lifetime and against his 
father’s wish, and under what circumstances.” 

The learned Judges referred to the following authorities : —Deo Buusec 
Kooer v. Duarkanntli (l): BamchaJtdra Dada Naik v. Dada Mahadeo 
Nai k (2); and Xotjalinfin Mudali v. Subbiravianit/a Mudali (3). 

OPINION OF THE FULL BENCH. 

[160] The answer to the question referred to us is, it appears to us, 
supplied by express texts of the Mitakshara. The fifth section of the first 
chapter of that work treats of the rights of father and son in property an¬ 
cestral,and in the fifth paragraph the author declares that for or because the 
right is equal or alike, therefore partition is not restricted to be made by 
the father’s choice : and having explained [161] in the seventh paragraph 
that the texts which he had discussed in the second section referred to 
property which had been acquired by the father himself, in the eightli 
paragraph he distinctly announces the rule in the following terms:— 
” Thus, while the mother is capable of bearing more sons, and the father 
retains his worldly affections and does not desire partition, a distribution 
of tlie grandfather’s estate does nevertheless take place by the will of the 
son.” In the ninth and tenth paragraphs he treats of the son’s right of 
interference in the father’s dealings with ancestral property as the con¬ 
sequence of their indiscriminate right, and in the eleventh paragraph, in 
support of his position that “ the father, however reluctant, must divide 
with his sons, at tlieir pleasure, the effects acquired by the paternal 
grandfather,” he deduces the authoiity of Menu from the text—“ If the 
father recover paternal wealth not recovered by his co-heirs, he shall not. 
unless willing, share it with his sons, for in fact it was acquired by him.” 
In which text the nature of the father’s interest in the property so re¬ 
covered is declared to be the same as would have been the interest of any 

(1) 10 W.R. 273. 

(2) 1 Bom.H.C. Repu 2nd ed., App. 76. ‘ 

(3) 1 Mad. H. C. Rep., 77. 
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one member of a joint family in such property so recovered, that is to say, 

he \YOuld have the right to treat it as his own. ■ t 

The author of the Mibakshara liimself reconciles what seeming dis¬ 
crepancy there may be between the rules as to partition expounded in b. 
and the rules expounded in S. 5 by the statement that the texts cited in 
the former section refer to the father's property, and not to the ancestral 

‘’'“‘’inutile Vyavaliam M^yukha, Cli. IV, S. 4, V. 4, it is declared that the 
un-iualified right of the sons to insist on the partition of ancestral proper- 
tv against the father's will has also tlie sanction of Brhaspati . The 
father and sons are equal sharers in liouses and lands derived regularly 
from ancestors, but sons are not worthy (in their own right) of a share 
in wealth acquired by the fattier himself when the father is 
—" From which, " says the author, it results tliat sons are \\orth> of 
a share in tlie property acquired by the_ grandfather or other (ancestoi) 
even though the father do not wish it. • [ i 

Seeing that the language of the ! 

doubt and that in cases govevned by the Mitakshani the 

son to demand partition malo pnire has 7" J'’ f 

S,iJwe Shu,h V. Hiir BMtb Xarain S,mih (D: v, Wmoa 

Lnchmin Pershad (2): Deo Bunsee Kooer v. Dwarknnath {^), Nagalmga 

sn MudaH (4). and that if there be - ^ 

in this Court it has been accepted hitherto as well established law m th 

Court, we shonld answer that, in the case of 

the son has, under the Mitakshara aw an ,, ™ “n 

partition It is unnecessary for us m the present reference to express an 

opinion whether the same rule applies to ancestral moveable property (5j. 

FULL BENCH. 

PRESENT; 

Sir Bobert Stmrt, KL, Chief Justice. Mr. Justice 

Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 

HanumaN Pakshad {Plaintiff) V. KAULESAR PANDEY (Defendant). 

[20th April 1876.1 

1 A. 301. 

1. Act X of J839, S. 3-Act XVIII of W3. S. i-Bcul in kind (Bhaoli)-Tcruint at a 

fixed rate. delivered by a tenant may 

Though the or vaU J,rod)^ce. still, if it bears a fixed 

vary every year, according to i q k tenant is a tenant at a 

xvin o.^d_ 

7 W.R. 502. 

9 W.R. 15 = B.L.R. 3up. \ol. i^L 
10W.R..273. 

(4) 1 Mad. H- 0. Btep. 77. xjinda law. in the ancestral immoveable 

(5) Re the plaintiH’s ^ggion the Division Court (Stuart. C-J.. and 

property, and the question of p s . ; judgment, said;—“There 

Oldfield, J.), on the case '^^gju^ge (lower appellate Court) has erred, the extent 
appears to us to be no doubt that the J g t is entitled being equal to that of the 

of the share io ancestral atTriS^^ Ch. I. S. 6. V. 3. 

father, and he is entitled to such eq interested in the partition consisted of 

and other texts. In the pre^n to one-third of the ancestral 

the father and two sons, each of tb plaintifi is entitled to a decree 

estate and that is the extent of the share lor wme ^ 

in this suit.. 


1876 

APRIL 20. 


(I 

2 

;3 


I 


Full 

Bench. 


1 A. 139. 


1876 

APRIL 20. 

Full 

Bench. 

1 A. 301. 
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Cciv. 


1876 

April 20. 


Full 

Bench. 

1 A. 301. 


2. Act X of l.sr,D. .V. I-Act XVIII of V-s;./, S. G. 

If, ill a suit lor enhancfiii-iu of roiu. tlie tenant proves that for tweniv years 
before jNUit. lie has been pa\ ins rent iu kind at a fixed rate, he will be entitled to 
the presumption of law dtdared in S. Act X of 1850 (S. C. Act XVIII of 1973), 
.nnd may deniaml a poltab at that rate, and the reut cannot be enhanced. 
(H. C. H. N. W. P. 18T-J, p. Ttl—itni,u<jned, 4 W. R. Act X Rulings, 23*=1 
hid. Jur. N. S. 2'J. Tli.s.s.) 

Suit for cnlianccniciit of rents of certain lands held by the defendant. 
The first Court applied the jiresuniption of law laid down in S. 4, Act X of 
IBoO, held that the rtuUs were not liable to enhancement, and dismissed 
the suit. The plaintirt’appealed. The lower appellate Court gave him a 
dcciee in resjicct of certain lands for wliich the defendant paid rent in kind 
(bhovli), holding with reloronce to the ruling in H.C.R.N.W.P. 1874, p. 271 
that the presumption ol law declared in S. 4, Act X of 1859 was not applica¬ 
ble to sucli lands. The plaintiff profen-ed a special appeal to tlie High Court. 

I EAUsux and Spankik, JJ. referred to the Full Bench the question 
whetlier the ruling of the High Court(l) above-mentioned was correct or not. 


OPINION OF THE FULL BENCH. 

[302] Stuart, C.J., Turner, Si’AXKiE.and Oldfield, JJ., concurred 
in tlie following opinion : 

The suit falls to be decided under Act X of 1859. By the third 
section of that Act it was declared that ryots who, in the Provinces 
therein mentioned, hold land at fixed rates which have not been changed 
since the permanent settlement, are entitled to receive pottahs at those 
rates. This provision was introduced to give effect to the design announ¬ 
ced by Government, when it established the permanent settlement, that 
me ryot as well as the zemindar should derive benefit from the boon. 
There is nothing in the section which limits its operation only to ryots 
who pay vent in cash. Ryots who pay rent in grain may, therefore, 
claim the privilege, if they can establish that the rates at which they have 
held their lands are fixed rates. In the case suggested the land is held on 
the terms that the tenant shall render to the landlord in each year a 
fixed share of the crop. Tlie quantity of produce delivered may vary in 
each year, but the rate or share remains the same, be it a fourth or a 
third or a half, as the case may be. The rate of rent does not vary, al¬ 
though its quantum or value may. If then the tenant proves that no 
alteration in the rate has been made since the permanent settlement, or 
entitles himself to the benefit of the presumption declared in S. 4 of the 
Act, ho may demand a pottah at these rates as fixed rates. 

. . Pearson, J. — On re-consideration I am of opinion that the ruling 
(2J which was followed in Hamiman Parshad v. Ramjug Singh (3) is not 
maintainable in reference to the terms of Ss. 3, 4, and 6, Act X of 1859. 
bs. 3 and 5 show that the word “rent ” used in S. 4 means the rate of 
rent, and whether or not the legislature when enacting these sections had 
m view a rent paid jn the shape of a proportion of the produce, it is impossi¬ 
ble to hold that the terms used will not include such a rent as well as a 
money-rent, and that a ryot in theProvince of Benares who claims to hold at 
fixed rates, and [303] proves that he has for a period of twenty years before 
the commencement of a suit paid as rent the same proportion of the pro- 
duce of his holding , is not entitled to the presumption which S. 4 declares. 

(1) H. C. R. N. W. P. 1874, p. 371. ~ 

N Bossem v. Wahid AH, 4 W. R. Act X Rulings, 23 = 1 Ind. Jur. 

{3) H. C. R., N. W. P. 1874. p. 371. 
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QUEEN V. JAGAT MAL 

CRIMINAL JURISDICTION. 

Present; 

Sir Robert Stunrt, Kt., Chief Justice. 


[ALLAHABAD 


Queen y. Jagat Mal. [21sfc April 1876.] 

1 A. 162. 

CriTH. Pro. Code, Ss. 40t;, 471, 473 ~Tnnl jor ogmcea against jmblic jiistice- 

Jnrisdiciion. 

The only case where a Criminal Court cannot itself try an offence committed 
before it. is that described in S. 473. Criin. Pro. Code which relates exclusively 
tocontempts of Court. A charge under S. 193,1.P.C.. not being 
of Court, the Magistrate before whom the offence was committed may liun^elt 

trv the case. 

{Overruled, 1 A. 625 (F.B.); Dies., 1 B. 311.] 

JUDGMENT. 

[163] Stuaht, CJ.-This is an application for revision of tlie orJer of 
the Judge of Fariikhabad made in an appeal to hnn liy Ram Gholam, Gula 
Mal, and Jagat iMal. These three persons, were, along with others, tiieu 
and convicted by Mr. C. W, Watts, Joint-Magistrate of Farukhabad of 
false swearing, under S. 193, Indian Penal Code, and respectively senten¬ 
ced by that officer to two years' rigorous imprisonment. 

The circumstances out of wliich the case arose are these. In Januii y 

last three men, Kanhaiya, Bishan, and Lalman, were 

convicted by the Judge on a charge of grievous hurt undei S. 326, Indian 

Penal Code. After convicting and sentencing them the ^ ® . 

that ten of tlie witnesses who had been e*amined m f .‘™' 

including Bam Gholam and Gula Mal, should be tried by the ® 

of the district on a charge ol giving false evidence. On receipt of the 

Judge's order Mr. Harrison, the ®' 

Watts the Joint-Magistrate, who had made the commitment m the giiev 
■ous hurt [165] case to the Sessions Court. In the course of investi¬ 
gation lor that commitment Jagat Mal bad been examined as a mine s, 
Ld had then in Mr. Watts' opinion, given false evidence, and -Ui. 
Wattrhavbg’represented this state of things to the Magistrate, receiv- 
j / T oof "Mni hfline included in the proceedings directed by 

•ed sanction lor concluded the inquiry com- 

HSSs -“SS 

-as regards the remaining seven). There was an appeal to the Judge. 
Rim G^olm' GuttaTand jlgat Mal, now apply to this Court in 

revisSruS^^ Mjtorir^s oTs.’l^fMth: f^rirnalto^X: 

them, because, according to the terms o ATauiflfrntH This 

^ h. «,o.u 

however, is a ® ^ nly ease where a Criminal Court cannot 

•of Court. Here eviction and sentence in the case of the three 

.SelXrappLed and con6rmed, and their application to this Court 

ie refused. 
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Cciv* 


1876 

AriUFi 2-t. 


Fell 

Bench. 

1 A. 212. 


FULL BENCH. 

Present: 

Sir linl.ert StnnrI, A'/.. Chief Jmtice, Mr. Justice Pearso 7 i, Mr. Justice 
Turner, Mr. Justice Spanhie. and Mr. Justice Oldfield. 


Ch.v/.i {Defendoni) c. Kadir Baksh AND ANOTHER {Plaintiffs). 

['24th April 187G]. 


1 A, 212. 

1. kticiitionof decree —Irregularity — S'dc^ 

proceedings, wtich did not prejudice the iudg- 
nient-debtor, docj? not vitiate a sale. ^ ^ ^ ^ 

2. Continued ejeentinn of earlier reversed decree even after later final decree to same 

efiect m^sed — Aot an trregulartti/ prejudicing judgment-debtor. 

ft'p on an earlier decree in appeal (which was 

'/.iu '■e'’°';sed( and continued even after a final appellate decree was passed. 

» he irregularity was one which dii not prejudice the judgment-debtor. 

3. Act I III of Ihod, S. 2o7~Suit to set aside sale. 

^ judgment-debtor to set aside a sale under the above 

Act “tII 0 T 1859 " nnUily. was not maintainable with reference to 

GImzi and Manfiali obtained a money-decree against Kadir Baksh 

in the Court of the Principal Sudder Amin of Allahabad on 12-12-1864 

reversed by the District Judge on 28-7-186o : but on 
o-d-1866, the Sudder Court set aside the Judge’s decree and ordered 
a neu trial On 5-5-1866, the District Judge affirmed this decree 
ot the Court of first instance. On 3-12-1866. the High Court again 
^t aside the Judge s decree and ordered a new trial. On 14-1-1867 the 
District Judge again affirmed the decree of the Court of 6rst’ins¬ 
tance. aiffi no appeal being preferred the decree became final. The decree- 
hoWers had in the meantime taken proceedings to execute the decree of 
u-u-i»bb, and from time to time, and finally on 7-11-1870 they 

proceedings, in each instance referring to the decree of 
j-o-18bb. even after it was set aside and the decree dated 14-1-1867 
passed On theapplication of 7-11-1870. a sale of certain immoveable 
piopertj belonging to Kadir Baksh was ordered, and took place on 15-2- 
10 /1. Kadir Baksh objected to the confirmation of the sale on the 
ground of irregularity in tlie application, but his objections were disallowed 

^ IT ^ ^ L A * ^ ^ to recover other proper- 

ties sold at tho same time and under the same circumstances. The Court 

ot hi^st instance passed a decree in favour of Kadir Baksh. The lower appel- 

late Court reversed it, holding that the error in the application of 7-11-1870, 

tor the sale of the property was a mere clerical error. The decision of the 

lower appeUale Court was reversed, on special appeal, on the ground 

that the reference in the application of 7-1M870 to the decree dated 

b-5-18bb, was nob a clerical error, and that if it could be held to refer to 

application would have been barred by 
limitation. In the present suit, instituted on 7-9-1873 to recover nos- 
session of a certain property from the auction-purchaser on the plea that 
and tWHii" execution of which It had been sold had been reversed 

themfom n fn proceedings relating to the execution were 

therefoie null and void, the first Court held that the claim was baixed bj^ 
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limitation, under Art. 14-A, Sch. II, Act IX of 1871. The lower appellate 
Court remanded tins suit for a new trial. The defendants preferred a 
special appeal to the High Court. 

REFERENCE TO THE FULL BENCH. 

Turner, J. These two grounds appear to resolve themselves into 
one ground, or if the date of the decree given in the application of the 
7th November. 1870, be held to he a clerical error, then the dates of 
the decree mentioned in tlie otlier applications made subsequently to the 
decree of the Uth January. 1867, were clerical errors, and those applica¬ 
tions would be sufficient to keep alive the decree. Having succeeded m 
setting aside other sales, tlie judgment-debtor has now brought the 

present suit to set aside the sale of the property in suit. 

As I entertained doubt whether the sale ought to be set aside tor an 
error which in no wav prejudiced the judgment-debtor. I propose that the 
case should be submitted to the Full Bench that the propnet>- of the for¬ 
mer ruling may be considered. 

Spankie, J.—I concur in the reference. 

OPINIONS OF THE FULL BENCH. 

[215] Stuart, C. J.—The wrong date given to the decree in the appli¬ 
cation for execution must have been. I think, not so much a clerical error 
as a legal mistake on the part of the pleader or other pei^on who prepared 
the application. But it is a mistake, an innocent mistake perhaps, which 
clearly appears as such on the face of the record, and which, I think, we 
are entitled to disregard, being, as the reference suggests, a mere errm 

which in no way prejudiced the judgment-debtor. 

Pearson, J.—What is called a clerical error appears to me to ha\e 

been rather erroneous procedure; but I am bound to admit that the ruling 
of which the propriety is called in question is not one winch on 
reconsideration I am prepared to maintain, and that [216] the vie« that 
the sale ought not to be set aside for an error which did not piejudiee the 

judgment-debtor commends itself to my judgment. i j. • j 

^Turner, J.—The decree which Hussamut Zahuran obtained in the 

Court of the Principal Sudder Amin in December, l8o4, was affirmed m 
appeal on the 5th May, 1866, and although the decree o the appellate 
Court was set aside, and a re-hearing of the appeal ordered " Decembei 
1866, the original decree was again affirmed in Januais, 1867. \\ le 

then the decree-holder in 1869 and in 1870 applied ^ 

ceedings in execution whicli she had commenced m , 
erroneously referred in the heading of her application the decree of the 

decree of the Court of first instance subsisted and adecieeof the appellate 

Court affirming that decree. . .,, 

The proceedings in 1869 and in 1870 were a continuation of the pio- 

ceedings rommenced in 1866, wherein she had sought to execute not only 
the decree of the appellate Court, but the decree of the Court of hist in¬ 
stance, which the decree of the appellate Court 

Under these circumstances, it seems inequitable to hold that an in¬ 
nocent purchaser is to be damnified by an error whn=h m no way pre¬ 
judiced ^he judgment-debtor, and which, had he thought fit to int^vOTe 
before the sale was ordered, might easily have been corrected. In my 

iudgmeut the sale ought not to be set aside. 

sLnkie j -I am of opinion that the error was more than clerical 

and Counted to a material irregularity, but not to one by which the 


1876 

Ai-Rtr. M. 

Full 

Bench. 

U. 212, 
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ICIV. 


1876 

April 24. 


Full 

Bench. 

1 A. 212. 


judginenLdchtor could he really said to liave been prejudiced, and there¬ 
fore I do not think that the suit can be maintained. 

Oj.dfihll. 1.- -The apidicution for execution contained this error, 
that it refencti to the<Iecree of wbicli execution was sought as bearing 
date May Otb 18G(). whereas the subsisting decree which alone was capable 
of execution was of date December 12th, 1864. 

[ 217 ] Notwithstanding tliis error in the application, the execution- 
proceedings were made in etTect, though not nominally, with reference to 
the latter decree, and the irregularity, such as it was. pervaded the entire 
proceedings in execution, including the publication of the sale, and it was 
made the ground of an objection to tlie contirmation of the sale under 
8. 2 )(i, Act ^ III oi I.s,"j9, and the obiection was disallowed. This being 
so, I am of opinion thatthissuit cannot be maintained witli reference to 
S. 2.^7, Act Vni of 18.09. 


1876 

April 24. 


FULL BENCH. 


Present: 


Sit- Robert Stiuirl, Kt., Chief Juslicc, 


Mr. Justice Pearson, Mr. Justice. 


Turner, Mr. Justice Spankic, and Mr. Justice Oldfield. 


Ratax Singh and another {Defendants) v. W.AZIR {Plaintiff). 

[24th April 1876.] 

1 A. 165. 

1 A, 165. VIll of ii-39, S. 334— Renunui —.UieiHoraiiduai of objections. 

A party, who has failed to file a, memorandum of ohjcctions, within the time 
fixed by the appellate Court, under S. 354 of Act VIII of 1859. cannot afterwards 
claim, as a matter of right, to urge objections. But he can do so with the leave 
of the Court, which can also extend the time for filing objections. 

[F., 2 A. 908, 6 A. 391 = {1884) A.W.N. 129; R, 7 A. 70 (F.B.).] 

The defendants in this suit preferred a special appeal. Turner and 
Spankie, JJ., under S. 354, Act VIII of 1859, directed the lower Court to 
try certain issues and gave one week's time to either party to the appeal 
to tile a memorandum of objections to the 6nding of the lower Court; but 
the appellants did not file any such memorandum, and, at the further 
hearing of the appeal, claimed that, notwithstanding this omission, they 
were entitled to object to the finding. 

The Court referred the question involved in the appellants’ contention 
to a Full Bench, as it appeared to it that the rulings of the Calcutta High 
Court in Ashrufoonnissa Bcgxunv. Steivart, (1) and Woomesh Chitnder Boy 
V. JonardiiK Hajrnh (2) and of this Court in Munrakhun Lall v. Raheem 

Buksk (3) and Slieo Gholam v. Rant Jeawnn Simfii (4) were inconsis¬ 
tent. 


Full 

Bench. 


OPINIONS OF THE FULL BENCH. 

[167] Stuart, G.J. I am clearly of opinion that objections to find¬ 
ings on remand, whether in writing or taken orally at the hearing of tlr 
appeal, may, with permission of the Court, be considered. Whether such 
objections may be allowed as of right may be doubted. I am rather inclined 
to think that the hard line drawn by the language of the Code excludes 
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* them. But that, on the other haml, we may, in our judicial discretion 
and in the interests ot justice and the legal requirements of a suit, peimit 
such objections to bo taken. I should bo sorry to tliink there can lie any 
doubt. This is a High Court of Judicature, and when the Code of 
Procedure is merely silent, and does not expressly prohibit any particular 
action, we are entitled to use all necessary and proper means and 
appliances, the power to permit or refuse which must reside within tlio 

inherent authority of a Court of Record. 

My answer, to this reference, therefore, is that the objections to \\ hich 
it refers, whether in writing or taken orally, may, with permission of the 
Court, be received and considered, but that tliey cannot be admitted with¬ 
out such permission. 

I may add that I have looked into the cases referred to in the order of 
reference and entirely concur in the rulings in the two cases of this 
Court (1). One of them, that of Munrnkhiin Lai v. Raheem Bnk<ih (‘2), 
was decided by Mr. Justice Pearson and myself, and I firmly and advised¬ 
ly adhere to every word of our judgment. There we said— The terms 
of S. 354 are permissive; the parties may prefer objections within a 
specified time, after which the appellate Court shall proceed to determine 
the appeal. There is notliing in the law to the effect that an objection 
[168] made after the time fixed shall not be listened to; and. indeed, 
when the Court proceeds to determine the appeal in reference to the eu- 
dence submitted,any objection made, orsuggestingitself in the course of the 
hearing, would necessarily have to be considered, whether a mcmovanduni 
of it had been previously tiled or not, unless the Court determined the 
appeal by simply affirming wdtbout consideration the finding received. 
Such a course is not one which the section directs the Court to take in the 
event of no objection having been put forward in writing within the time 
specified. We are aware that it has been held that the objections cannot 
be received after the time fixed, but so strict a ruling is. m our opinion, 
beyond the terras, and not within the intention of the law. Here we 
allovs’ed a week, and our meaning was that that should be the time at (east, 
in other words, that a week should bo allowed, subject to any further 
orders of the Court, for reasons assigned or cause shown. i hat to my 
mind is a most satisfactory statement of the law on this point, ihe 
Calcutta cases (3) do not seem to apply, but, so far as I can understand 

them, I dissent from their conclusions. ^ . .i • i. 

Pearson J —On full consideration I am of opinion that the inten¬ 
tion of the law was effectively to limit the time within which objections 
might be taken to the findings submitted to the appellate Court under 
S. 354. The words that either party may, within a time to be hxea by 
the appellate Court, file a memorandum of any objection to the finding, 
imply that the memorandum may not be filed after that time. It seems 
unreasonable to hold that although an objection may not be preferred 
in writing, it may nevertheless be urged ora ly after the expiry of the 
- fixed period. Such an interpretation would defeat the object of the law. 
Just as the law fixes a time within which the appeal against the oiigmal 
decree or decision must be presented, so in the like maimer the objections 
to the supplementary findiogs on fresh issues remitted for trial under 
S. 354 must be put in within the time fixed for the purpose. The Court 


(1 
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H. o'. B. N. W. P.. 1P73, p. 114; H. C. R. N. W. P.. 1872, p. 25. 
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niij^ht piol)ablv, on ajipliciif.ion and sul'liciont cause shown, extend the 
time in the same manner as an appeal may he admitted after time on 
snflicicnt cause hein^ shown for the [169] delay in preferring it. The 
objections nnder S. ;}.j4 being of the nature of an appeal, S. 5, Act IX of 
1871, might lie applicable. I also piesnine that Ss. 348 and 374 of the 
Code would be applicable in respect of findings under S. 354. 

Ti'Hm-:i{ and Si’ANKIk. .1.1. If an appeal ispresented from the decree 
of a siihordinate Court and in the memorandum of appeal no objection is 
taken to the hnding of the subordinate Court on a question of fact, the 
!i)ipellant cannot of right urge oi be beard in support of the objection at 
Ihe healing; he must obtain the s|ccial leave of the Court. And although 
in deciding tlie appeal the Court is not confined to the grounds set forth 
by tbc ajipellant in bis memoranilum. it would not ordinarily, we appre- 
bond. be justified in interfering with a finding of fact to which no objec¬ 
tion had been taken in the memorandum of appeal, unless the appellant 
could show that from some suHicient cause the objection was not taken 
at the iiroper time. Now when it becomes necessary for the right deter¬ 
mination of the suit on the merits that an appellate Court should remit 
an issue to the Court helow for trial, the Court in S. 354 directs 
the Court below to try the issue and return its finding with the evidence 
to the appellate Court: it declares that such finding and evidence shall 
become part of the record, and it authorizes either party, within a time 
fi red />!/ the appellate Court, to file a memorandum of any objection to the 
finding, and on the expiration of that period it directs the appellate Court to 
proceed to determine the appeal. There is no provision empowering a party 
to take objection to the finding at any other time than within the period 
fixed by the apjiellate Court. It cannot be contended then that either 
party is as a matter of right empowered to take an objection at the hearing 
which he has neglected to take within tlie period allowed him by law. 

There remains the question, can he do so by leave of the Court? After 
the return of the finding and evidence which by the terms of the law form 
part of tile original record, the appellate Court ought, in our judgment, to 
proceed as if the necessary issue had formed part of the record originally 
submitted to it with this difference, that it must determine not onl\ the pleas 
in appeal but also any objection preferred within clue time to the finding on 
the [170] issue remitted—and in determining the appeal the Court is not 
deprived of the powers conferred on it by S. 334. The finding on the issue 
remitted falls within those powers as much as the findings on the issues 
originally tried. If this be so, it follows that the Court might at the 
hearing allow a party to urge an objection to the finding which had not 
lieen taken at the proper time, and in deciding the appeal is not confined 
to the grounds set forth in the original memorandum or in any statement 
of objections to the finding on the issue remitted taken within due time ; 
l)ut the Court ought not as a matter of course to allow an objection to he 
urged which has not been taken at the proper time ; it should satisfy itself 
that there are grounds which warrant the indulgence. 

Oldfield, J.—It appears to me that a party who has failed to tile 
a memorandum of objections within the time fixed by the appellate Court 
under S. 354, Act YIII of 1859. cannot afterwards claim as of right to be 
allowed to urge objection ; but I do not consider that it was intended to 
leave no discretion to the Court whether it should admit objections, either 
orally or in writing, after the time fixed had expired. I apprehend that 
the appellate Court can always extend the time within which the written 
memorandum of objections can be filed. 
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FULL BENCH. 

Present; 

Sir Robert Stuart^ Kl., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldjield. 


Tajuddin Khan {Defendant) v. Ram Parshad Bhaghat {Phintiff). 

[27th April 1876.] 

1 A. 217. 


Act XVIII of 1^73—Suit for moncft equivalent—Rent—Revenue Court—JurUdiction. 

A Revenue Coart has jurisdiction to entertain a suit for the money-equivalent 
of arrears of rent payable in kind, as it is a suit for arrears of rent within the 
meaning nf S. 93 of -Act XVIII of 1373. 


[F., 1 C.W.N. 55]. 

The facts of the case which are material appear in the judgments of 
the learned Judges. 

REFERENCE TO THE FULL BENCH. 

Re, tlie second ground taken in the memorandum of appeal, viz., tliat a 
suit for the value of grain was not cognizable by the Revenue Court, PEAR* 
SON and Turner, JJ. referre.l to a Full bench the following question:— 

“ Whether, when rent is payable in grain, it is competent for the 
landlord to sue in a Revenue Court for the equivalent in cash ?" 


JUDGMENT OF THE FULL BENCH. 

[218] Stuart, C.J. —The referring order in this case is as follows:— 

“Whether, when rent is payable in grain, it is competent to the landlord 
to sue in a Revenue Court for tlie equivalent in cash, and the second plea 
in appeal to which our attention is directed is in these terms: The 

decision is had in law: the present action for the value of grain was not 
cognizable by the Revenue Court.” The reference therefore goes further 
than the bare question whether tlie money-equivalent of a grain-rent can 
be sued for in the Revenue Court. The reference also assumes that the 
rent agreed to be paid by the defendant was a grain-rent, or a rent payable 
in kind. But the suit is for arrears of rent, Rs. 29-1-2, being the price or 
money-value of the grain from 1278 to 1280 fasli, and this suit is brought 
in the Revenue Court. 

[219] If the question had simply been, as put m one portion of the 
referring order, whether, when rent is payable in grain, it is competent to 
the landlord to sue in a Revenue Court for the equivalent in cash, I would 
have no hesitation in answering it in the negative. But the second plea 
in appeal to which the referring order directs our attention raises the 
question in a simple form. By S. 3 rent is defined to mean ‘ whatever is 
to be paid, delivered or rendered by a tenant on account of his holding, 
use, or occupation of land:” by which I understand to be meant that the 
contract or agreement for rent may be either that it be paid in money or 
delivered in kind or by services to be rendered. It does not mean that 
the rent may be satisfied in any one of these three ways, or that the 
tenant is to be at liberty to substitute one mode of compliance with his 
agreement for another; in other words, the definition does not mean that 
where the rent is a grain one it can be either claimed or recovered in 
money. The other provisions of the Rent Act to be considered are S. 93, 
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which provitU'S that no Courts other than Courts of Revenue shall take 
coi^iiizaiice of the disputes in matters therein mentioned, and the ver\ first 
tliei" mentioned are "suits for arrears of rent on account of land.” We 
thus see in the first place that a grain-rent is a good rent according to the 
Rent Act. and is recoverable as such, and in the next place that a suit 
for "arrears of rent” is exclusively cognizable by the Revenue Court. 
There is. however, no explanation given in the Act as to what these 
arrears may be, or whether, in regard to any particular form or kind of 
rent, the arrears meant by this section are arrears of the same kind or form 
of rent: in other words, whether, in the case of a gx-ain-rent, the arrears 
here intended are arrears in grain or according to their value in money. 
There could, of course, be no difficulty where the stipulated rent is a 
money one, and a suit for a year’s rent in grain brought immediately upon 
the rent becoming due could be easily worked out to decree, wliich would 
be for the delivery of the stipulated quantity of grain. But the claim made 
in the present case is not only for arrears of rent, but for arrears to be 
made good not in grain, but in money, Such a claim in the form of 
dama^^es could, of coui'se, be mav-lc in the Civil Court. But is such a 
claim°for rent to be sued for in the Revenue Courts? In other words, is 
the suit in the present case a proper application of S. 93 of the [220] 
Rent Act ? It w’ould almost appear to be not. But, on the otlier hand, 
there are difficulties. It is not easy to understand how arrears of grain- 
rent can be recoverable at all, or can be even made intelligible excepting 
in regard to their money-e(iuivalent. I observe tliat t)io .\ssistant Collector 
refers in his judgment to certain decrees which had been obtained by 
the plaintiff against his tenants for arrears of rent, and it would have 
been desirable to have seen these decrees. If the rent in those cases 
was also a grain one. what did those decrees. ]>cing decrees for nrrenrs, 
give the plaintiff ? Did they decree the arrears in the grain, leaving the 
rest to the execution department, or did they directly decree in money? 
It would have been interesting to have known tliis. But we must 
dispose of tliis reference as Ixest we can on the papers before us. Sup¬ 
posing a decree for arrears of rent payable in grain, how can such a 
decree be executed by the Revenue Court? Strictly it ought to be a decree 
for specific performance. But how can there be specific performance 
with respect to arrears of a grain-rent extending over several years ; and 
what kind of grain is to l)c delivered at the end of the period ? Not surely 
and specifically tlie particular grain whicli alone can be had at the end of 
the period? Thus, in the present case, the claim is for arrears for 1278 to 
1280 fasli. Would the delivery for the wliole period of the grain of 1280 
be valid performance on the part of the defendant ? Unless there be some 
facilities, of which I am not aware, in the execution department for 
conversion into money, serious difficulties present themselves to ray mind 
against such procedure. Mr. Justice Pearson, with reference to the 
summar>- procedure provided by S. 43 of the Act without having recourse 
to a regular suit, very pertinently remarks that such a suit “ would be of 
little use if the tenant had already appropriated and dissipated the whole 
crop.” No doubt, unless you allow’ the landlord to sue for the money- 
equivalent for the produce, a suggestion which appears to me to be preg¬ 
nant with some relevancy to this reference. This S. 43, it will be observed, 
does not enact that if a landholder does not avail himself of it he shall 
have no other remedy ; nor does it follow that because this section has 
not been acted upon, therefore the landlord may not fall back upon S. 93 
and sue in the Revenue Court for his arrears. On the whole, the conclusion 
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would seem to be that, as suits tor arrears of rent aro exclusively cogniz- 
[22l]able by the Revenue Court, they can only be so wliere gra n is 
the rent, either by the claim for a money-equivalent being allowable n 
them or by the decree in them being made capable of being satisbod in 
mle'y; otherwise it seems to me that a smt for arrears of a gram-rent 
can in no case be instituted in a Revenue Court and that S. 93, theiefoie, 
has no application to such a suit. But tliis would be a conclusion rather 
00 violent, I have little doubt that the intention of the legislature was 
toglve every reasonable facility lor recovery of such arrears as are 
mentioned in S. 93, and I think we may help that intention by hoUling 
that conversion into, or recovery in, money, is sucli a reasonable Uci ity, 
and that such recovery may either be made by a clum to that eftect in 
the plaint, or by allowing the decree to be executed to the same effect 
tt is not without doubt and hesitation that I have orraed th s 
opinion but it suggests a view of the question before us which appears to 
mT 0 be the only one that can possibly be entertained unless we hold 
tTat, !n no case, can arrears of rent in grain he recovered in a Revenue 

""““^The' !iiilnfm1“Sd ui the iudgment of iny hon'ble and learned 

iiaomiA Mr Tustice Turner, is unfavourable to tlie jurisdiction of the 

p ^ A Pn] ;t l!e sa-rthat suits of this nature have for a very long 
Revenue Co . Revenue Courts, and 

period been lega d . directions to Revenue Officers such 

^‘^eh the 

sentiments or ideas co j pioccdure 

the legal necessities oE^ f,, 

“’wfETot'J-The question referred to us for determination must, 
in my opinion,'be answered m 

over to his landlord a cer thereof according to market-rates, as 

of the holding, or the either form might doubtless be 

rent, a suit for the recovery of the lent m ^ 

brought. But the question referred^^to us ^.mpoi ts m 

rent payable m gram onl> , l_th^^ landlord is en- 

that the ■ ■ Liy sought in this suit is not the stipulated 

titled to demand. words, damages for the tenant’s 

breach of contract by ha^ng faM 

account of such --/of limitation applicable to such a suit 

in the OivU. Court, for arrears of rent 

would not be the same as ^ provides a-mode 

under S. 94 Act division of the prolce in kind, a 

whereby, ^ obUin his share of it, without having recourse 

“S. which wUbe of ^use « the tenant had already 

'""7m sectln of the Rent Act declares that, except 

in J”’appearaB thereinafter provided, "no Courts other than Courts 
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of Revenue shall take cogin;;ance of any dispute or matter in which anv 
suit of the naturo mentioned m that section might be brought and such 
suits sliall he lieard and determined in the said Courts of Revenue’ - * - 

and not otherwise.’* 

Tlie terras of this section admit of a very wide construction. Eead- 
ins tlie parasraphs separately, not only is it declared that such suits as 
arc mentioned m the section are to he tried only in the fievenue Courts 
but theie is also a direction that no Courts other than Revenue Courts are 
to take cogmzarice o any dispute or matter in which any suit of the 
nature mentioned in tlie section might be brought. ' ‘ 

If this direction be construed strictlv therA h-p Moceoo. __ 

stantly entertained Ijy the Civil Courts erroneously. There are disputL 
and ijiattevs in which suits of the nature mentioned in S 93 might be 
brouglit in the Revenue Courts, but of which the Civil Courts tak^ cogni 
^ance for the purpose of granting other relief than could be granted by^the 
Revenue Courts. If those [223] Courts ought not to entertain them the 
piovisions of the Rent Act worked a far more extensive change than’ has 
been generally understood. Possibly the proper construction of fh^ 
paragraph of the section, reading it with the second, would be this that 
It piohibits the Civil Courts from entertaining claims when relief’sub 
stantially similar to that sought might be obtained by a suit in the 
Revenue Court of the nature mentioned in S. 93. Otherwise I can con 

whlili^h obtaining relief 

hicli before the passing of the Act, they might have obtained in the' 

Civil Court, and which the Revenue Court is not competent to grant ^ 

I cannot then rest the conclusion at which I havn «.i 

on the ground that, if this suit be not a suit foTrenrrd" etTaS 

if th: “’at th^e jurisdiett 

T l^"otl_y what would be termed a suit for rent is 

think, clear. Rent is defined in the Rent Act (and the definition expreas-’ 
es the oidinary sense of the term) as meaning “ whnfAVAr i * ^ n 

delivered, or rendered by a tenanton account of his holding use oi^cou' 
pation of land.” It was admitted in the course nf I . f, 

suit was brought on an alleged contract or understandinglio'deHvL a cer^ 

share of the crop. und^standin hid be^nt 

native, for the delivery of the crop or its market-value at the dn fe 
delivery should have been made of the share of 

the share of the crop or a suit for its money-value wenld k * 
for rent: it would have been a suit for that whieh f k -j®®? 

ed. or rendered by the tenant, but inasmuch ast The ea ' I""**' 

was no such alternative contract, the only suit fnr re there 

which the landlord could have brought wnnld ^k u 
share of the crop, and in cSi„7?ht mone^vaC 

claiming not rent, but damages or compensation fnr fk 

rent. I would here notice that the decision nf "on-payment of 

Kooaree v. Immam Bandee (l) has hppn n™ i ^ Court in Pkulloo 

JScS^.~iE^ 

(1) S. D. A. Rep., N. W. P.. 1864, Vol. n, 671. 
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believe, for a very long period been regarded as suits for rent and tried in 
the Revenue Courts. In Mr. Thomason’s Directions for Collectors of 
Land Revenue. S. 265, they are expressly mentioned as suits cognizable by 
the Revenue Courts. When Act X of 1859 was in force, and subsequently 
to the passing of Act XVIII of 1873,1 believe I am right in asserting tha 
such suits have been instituted in the Revenue Courts as rent suits, and 
heard on appeal by this Court, and that hitherto no objection has been 
taken to the competency of the Revenue Courts to entertain them. On 
the other hand, I do not remember any case in which such a suit lias 
been instituted in the Civil Court. Under these circumstances, I think 
the rule cursus curia lex curue should be applied, and that we should hold 
that such suits, although they may not be strictly suits for rent, are to be 
regarded as embraced in that term in S. 93 of the Rent Act and that the 
large terms in which the 6 rst paragraph of S. 93 is couched may fairly be 
read as prohibiting the Civil Courts from entertaining a suit of the nature 

mentioned in the reference. . , , ... * / 

Spankie J —The claim here was for the balance of the corn-rent of 

the sir-land i; suit, amounting to Rs. 29-1-2. being market-price of 

the grain to which plaintiff was entitled as his shaie of the pioduce fioin 

The defendant entirely repudiated any relation of landlord and tenant 
between the plaintiff and himself, and urged that the land on amount of 
which rent was claimed had been in his possession as Ins su, he being a 

share^m Collector found that the farmers (they are thus des¬ 

cribed bv the Assistant Collector) of the plaintiff’s share, and other sharers 
had always received corn-rent out of the produce o the land m suit, and 
other lands paying rent in kind, and held by the defendant m proportion 
to their shades. In 1278 fasli. plaintiff’s land was released from posses^ 
sion of the farmers and defendant was found to be m ^irears He also 
found by [225] reference to the Revenue Court’s decisions that the plain¬ 
tiff in this suit and other sharers had brought suits against their tenants 

for arrears of rent of their shares and had obtained J^crees^ JAhe lands 
ant was a sharer in the mahAl. but he was a cultivator only « ^ 
o^ac^nt of which rent was claimed. He made no obiection to the 

amount of the price of grain. But the Assistant ‘^?^^"^'balance''shret 
quiry and found that it had been entered correctly in the l^lance-shect 

furnished by the patwari according to the market-rate. He therefore 

”^''TLrrrJl‘'’aVpri tThfeoUecto. It was that as the 

Assistant Collector had admitted that defendant was a 
he could not decree against him for rent apd that defendant held the 
land as his sir and not as a cultivator. The Lollector held that the evi- 
deuce in support of the plea that plaintiff’s lessees 

the produce of these three bighas was unworthy , J^^£"As 

allows that he never received a share of the rent, and therefore theie was 
no custom of previously receiving a share of the rent proved. He also 

found the land to be defendant s sir. ,. iu 4 . u i 

The Judge in appeal held that there was proof that the rent had been 

received by plaintiff, who distinctly deposed that he had received it, and 

during the lease that the lessees had received it There was "o Pioof 

that defendant had ever held these lands m any other charactei than as 

a cultivator. The land was not his sir. l j j 4 .u <. v* 

Amongst other pleas in special appeal it was contended that an action 
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for the value of grain was not cognizable by the Revenue Court. The 
Division Bench before whom the appeal was heard has referred the follow¬ 
ing fjuestion to the Court at large—whether, when rent is payable in 
grain, it is competent to the landlord to sue in a Revenue Court for the 
equivalent in cash. 

It has been necessary to set out tiie facts in order that we may 
thoroughly understand the (luestion Ijefore us. In my opinion, the suit 
cannot be regarded as merely an action for the value of grain, or as one 
for damages on account of rent wrongly withheld. It is substantially a 
claim for rent to which the plaintiff considers himself entitled, and which 
the defendant refuses to pay, as he sets [226] up his own proprietary 
title. The rent is payable in kind after a division of the produce. Now 
rent under Act XVIIl of 1873 is defined to be whatever is paid, delivered, 
or rendered by a tenant on account of his holding, use, or occupation of 
land. Wljerc rent is due and withheld, the remedy provided by Act X 
of 18o9, which had not been repealed when tlio cause of action arose in 
this case, was distraint (1) or a summary action. But distraint could 
liave been bad for a balance of one year and no more (2). The present 
suit is for a balance of three years. Under the new law, as under the old, 
the produce of all land in the occupation of a cultivator shall be deemed 
hypothecated for the rent payable in respect of such land (3), and under 
S. 43 of the Act provision has been made in cases where the rent is taken 
in kind by division of the produce, or by estimate or appraisement of the 
standing crop, or other procedure of a like nature requiring the presence 
both of the cultivator and landholder. If either the landholder or the tenant, 
personally or by agent, neglect to attend at the proper time, or if there is 
a dispute as to the amount or value of the crop, an application may be 
made by either party to the Collector requesting that a proper officer may 
be deputed to make the division, estimate or appraisement. After follow¬ 
ing the procedure set forth in the section, written authority shall be given 
to the party applying for it to divide the crop or out the crop. But this 
section would not apply to a case like the one before us, in which rent is 
claimed for a period of three years. Moreover. S. 43, in my opinion, con¬ 
templates a case in which there is no denial of the rolationshipof landlord 
and tenant between tiie parties, and in which it is not disputed that the 
rent is ordinarily taken in kind by division, or by estimate or appraisement. 
It would not apply to a case in which the tenancy was denied and pro¬ 
prietary right was asserted by the person occupying the laud. The pro¬ 
cedure to be followed under S. 43 is a summary one for the purpose of 
enforcing division when the crop, already hypothecated to the landlord, is 
ripe, and tlie latter is at liberty to take his share of the produce as bis rent, 
the rent being due when th^rop is ready to be cut or is cut. But I do 
not understand that the reSiedy provided by S. 43 would [227] deprive 
the landlord of his right of action under S. 93 for arrears of rent. 

Prior to the passing of Act X of 1859 the landlord was at liberty to dis¬ 
train the crop of his tenant for rent due for one year; but, if he did not do 
SO, he was at liberty to bring a summary suit for the arrear. So, as noticed 
above, Act X provided similar remedies, which have been continued under 
Act XVIII of 1873, and indeed enlarged as regards cases in which the rent 
is payable by division of the produce. But there is nothing in S. 43 which 
bars recourse to any other remedy provided by the Act. Nor does S. 93 

1) Act X of 1859, S. 112. . 

2) Act X of 1859. S. 118. 

3) Act XVIII of 1873, S. oG. 
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bar any suife for arrears of rent that is not paid in cash. Bearing in mmd 
that rent is whatever is to be paid, delivered, or rendered by a tenant, it 
would seem to me that the suit would be for cash rent, for rent pay¬ 
able in kind, or, if the produce itself is not to be had, that a suit woul.l 
lie for its equivalent in money. It is clear that when a crop is ripo 
it must be cut, or it would witlier and be lost, and if cut, a share ol 
it could not be recovered in a summary suit under the Act, for the gram 
would have disappeared, or if not cut, it would be worthless as some time 
must elapse before a suit could be brought or a decree obtained. Again, 
the dispute may l)e one, as this is, in which the right to recover any rent 
is denied, and if there could be no suit under S. 93, then the landloid 
would be deprived of all remedy under the Act. or he must have recourse 
to an action in the Civil Courts, and if so. what becomes of the provision 
of S. 93 that, except in the way of appeal, no Courts other than Comts ot 
Revenue shall take cognizance of any dispute or matter m which any suit 
of the nature mentioned in the section might be lirought. and such suits 
shall be heard and determined in the said Courts of Revenue m the mannei 
provided in the Act and not otherwise ? Amongst these 
for arrears of rent on account of land or an account of any rights ot pas- 
turage, forest rights, fisheries, and the like. In such suits P J-'" 
state the subject-matter of the claim. Now, merely looking a the plaint 
in this case, the subject-matter of the claim is that the landlord ^is 

rent and nothing else. It has not been paid for three years, so he cannot 

get the share of the produce in actual grain, “if \ 

equivalent, i.c., the market value of the crop proportionate to the sh.aie to 
which he was entitled. [228] It is not urged by the ^efendant that the 
suit was bad because a claim could not be heard m the 

an equivalent in cash of the share of the gram me to 

entitled as rent. It was not so urged ‘n appeal until the case came to 

this Court. Prior to the passing of Act X of 18o9 rt '^a the custom of 

our Eevenue Courts to hear such suits as this. ..Aft®' 

applicable to distraint, Mr. Thomason says 

landlord may establish his right to 

■mney-eqiuvalent at the market-price of the day ( ). Courts urior 

true, has been superseded, but it indicates the practice ^ Courts p. ior 

to the passing of Act X ot 1859, which superseded the law ™ 

remarks in S 265 and other sections on the same subject are based , and, 

as pointed oni above. Act X of 1859 re-enacted the Vo™ ^1859 

Act XVIII of 1873 has enacted and even enlarged those Act. ■ 

I cannot doubt that the same practice ot suing m some cases, ^ 

for the equivalent in money was followed as long as Act X was in force 

I would here refer to the case marginally cited, in which the budde 

Dewanny Adawlat held that, where a Zemindar sued a ryot to recovei 
Uewanny AUawia the produce of two fruit-trees stand- 

Phulloo Kooaree the cultivated land held by the latter, the suit 

V. Imvmn Bandee ^ent due on account of a mano- 

Begavt (2). ^^^tiguous to a forest right and cognizable 

under Cl 4 S 23 Act X of 1859. It will be observed that the Collector 

S: case iow before us calls attention to the fact - 

irom the defendant and other tenants m the village m which the parties 
reside and I apprehend from his remarks that these rents weie payable m 
the same way as the rent in t his suit is said to be payable-that is. m ji^ad ^ 

(1) Directions for Oollectora of 

(2) B. D. A. Rep., N. W. P., 1864, Vol. n, 671. 
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Jniiina Doss v. 
Gawscc Mcah (1)- 


I may add that in the Lower Provinces suits of this nature are heard 

and determined under the Bengal Revenue Act. I 
find in the case cited in the margin that it was held, 
. a suit to recover money due on payment in kind for 

the use of plaintiff’s land by stacking tiinljer thereon, that the claim was of 
the nature of one for rent. In this [2f19] case the suit “was in substance 
a suit brought to recover money due, or tlie value of a certain proportion 
of goods which ought to be paid in kind.” I cannot say whether this 
particular suit was brought under the Bengal Revenue Act (VlII of 1869); 
possibly it was not so brouglit, but whether it was so or not. it is a case 
which shows that a suit may be entertained for money due or the value 
of a certain proportion of goods which ought to be paid in kind. The case 
now to be cited was one for arrears of rent and brought under the special 
Bihee Jan v Revenue Act. The rent was said to have been pay- 
Bhajul Singh (2). able in kind, and the plaintiff’s suit was for the value 

of his share. So again, in another case, the suit was 
for arrears of rent, and with respect to a portion of the claim the Court 
lemarkedIn respect to what are called cesses, we think they are not 
so much in the nature of cesses as of rent in kind (3).” In this case 
nioney was sued for. I notice these cases to show that suits, such as this 
IS. appear to have been admitted without question, and such a plea as 
tluit raised in special appeal which has led to the present reference was 
nevev as far as I can discover, brought before the Calcutta High Court (4). 
^Looking therefore at past practice, at what appears now to be the 
? loi® Courts, having due regard to the definition of rent in Act 
A\ IU of 1873, to the fact that the jurisdiction of all Courts but the 
Revenue Courts is barred in these Provinces in suits which are of the 
nature of those mentioned in S. 93. and considering that the suit before 
us IS one substantially and entirely for rent, I would say, in answer to the 
reference, that the landlord is competent to sue in the Revenue Court for 
the e(]iiivalcnt in cash where rent is payable in grain. 

Oldfteld. J.—I concur in the view taken by Mr. Justice Spankie 
on the question referred and in his proposed answer to the reference. 


1876 

May 8. 

Full 

Bench. 


1 A. 170. 


FULL BENCH. 

Present: 

Sir Robert Slnari, Kt., Chief Justice, Mr, Justice Pearson, Mr. Justice 
Turner, Mr. Jtistice Spankie, a7id Mr. Justice Oldfield. 

Ganua Bai {Plaintiff) v. SiTA Ram {Defe7idant). [8th May 1876.] 

1 A. 170. 

Hindu Law—Hindti widoiv-^-Maintenance. 

(1) A Hindu widow is not entitled to claim maintenance from her husband’s 
relations, irrespective of the possession by them of anv ancestral prooertv and 
solely on the ground of their relationship. (By the Full Bench). 

(2) The circumstances that the father-in-law was possessed of ancestral immov¬ 
able property, at the time of his son’.s death, which he had subseouentlv .sold 

(1) 21W. R.. 124 (Civil). — - • 

(2) 21 W. R.. 438 (Civil). 

(3) 24 W. R.. 4 (Civil). 

(4) See Ifullick Amanut Ali v. Ukloo Pasec. 25 W. R.. 140 (Civill where a similar 
plea was raised, with a reference to Act VIII (Bengal) of 1869 HpVr fi,! 

High Court rukd that a suit for rent in kind was cognizable under that AcU 
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away lor paying his own debt, does not make him liable lot maintenance person¬ 
ally. (By the Division Bench). 

2 E. 573 (622)]. 

REFERENCE TO THE FULL BENCH. 

Pearson and TgrneR. .TJ. made the following reference to a Full 

Bench:— ,, #. - 

The plaintiff in this suit claimed an allowance of Rs. o per mensem 

bv way of maintenance from l>.er father-in-law. the (defendant) respond¬ 
ent and to be allowed to occupy two rooms ui a house in which hei 
deceased husband had unequal right with him, and to recover certain 
trinkets. The lower Courts have dismissed the hrst and last jwitions ot 
the claim, and decreed the second; and m regard to that portion of tlie 
claim which has been decreed objection to the decree has not been made 
by the defendant who, as purchaser of the house, is interested in the 

™^^^The plaintiff is the appellant whose pleas (D we have to consider, 
and we at onee disallow the second and third of the pleas ' 0 ^ 1 ' ^ 

memorandum of appeal, concurring as we do in the ® 

finding that the allowance drawn by bita Ram (2) is not of the “^uie o 
ancestral property, and being of opinion that the .Judge has sufiiciently 
disposed of the issue relating to the trinkets in suit 

There remains the question as to the plaintiff s ^ 

money allowance by way of maintenance from her fathei-in-Uu “"Je* ‘ ® 
ci^^lumstances found by the lower Courts, Those circumstrnce aie s 
follows ;-Her husband died about 15 years ago and aftei his death, until 
lately she resided with her father-in-law, and was maintained by bun, 
and she hL not forfeited by misconduct “V "Sbt winch she may posse^ 
to be maintained by him. He has recently sold 
which descended to him from his grandfather, to ‘""f^^ 
other defendant in the suit, who is not a party to Uie ^ 1 J"> « 

appellant here; the value of the moiety is reckoned at Rs 8 ^ Bu the 

plaintilf's claim to occupy two rooms m the house ‘ f 

There is no ancestral property left in Sita Ram s ' , 33 “ 

this reason that her claim to a maintenance piyahle by him has been 

now contended on her behalf that, notwithstading the 
non-existence of any ancestral fund or property m the h“''j “f 
father-in-law applicable to the maincenanee, she is. unde ‘^tion 

of the Hindu law, entitled to be maintained by him and on attention 
has been drawn to a recent ruling of the Bombay High Couit in a case 
decided by West and Nanabhai Haridas, JJ. (3) to tlie effec a 

Hindu father-in-law is legally bound to maintain h.s decea^ed^ n^^^ 
widow, notwithstanding that no property belonging to is ^ 5-1 a'O 
come into his hands. The Cou rt appears to have also held in_^ 

to be .alnUi^ by Her latlior-ln-Uw did 

(urtw Z exclusi'vo and accuired pro. 

'“'%H,‘thau“ .“p"psUato Court had not given the claim in respect nf the jewels 
Rufficiont cnnslderation. . 

(2» Sita Ram-Uthet-in-law of plamti^ 

(8) Udaram Stiaram v. Sonkabat, 10 Bom. H. C. Rep., 483. 
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1876 ca-ses that a Hinrlu father is liable for the maintenance of his son’s 
May 8 . notwithstandinji a separation in estate of father and son. These 

_ ruling's do not absolutely support the present contention, because they do 

not negative the hypothesis of ancestral property being in the father’s 
possession. A hull Bench of this Court has recently recognized the right 
of tlie widow of a son who predeceased his father to be maintained out of 
ancestral funds or properties in the latter s possession (1). Whether such 
a widow has a right to be maintained by her husband’s relations, irres¬ 
pectively iind independently of the existence in their hands of such funds 
or properties, under the law obtaining in this part of India, is a novel 

question which, with regard to its importance, we think it proper to refer 
to a rull Bench for deterDiination. 

OPINIONS OF THE FULL BENCH. 

Stuart, C. J.. Turner and Spankie. JJ., concurred in the 
following opinion:— 

As we understand the question put to us. we must assume for the 
purpose of this reference that the father-in-law is in possession neither of 
ancestral nor immoveable property, that he has no fund with the disposal 
of which his son, if alive, could interfere, that he has inherited nothing 
from his son. nor have his rights in any property become enlarged by his 
son s death. Under these circumstances the plaintiff’s pleader has failed 
t^o satis y us that her father-in-law is under any legal obligation to provide 
her with maintenance. No text has been cited from any work of author¬ 
ity in these Provinces which supports the claim, nor has any decision 
been produced in which it has been ruled by any Court in these Provinces 
01 in this Presidency, or in those parts of the Presidency of Madras which 

Mitakshara, that such a claim has been allowed. The 

right, then, of the daughter-in-law appears to be one of moral and not of 
legal obligation. 

Hindu law no doubt imposes on the daughter-in-law the dutv of living 
m the house of her father-in-law, yielding him obedience and ministering 
to “IS needs, but the Privy Council, in Baja Pirthee Shigh v. Bajii Baj- 
kooer [2) has ruled that this is merely a moral obligation, and that she 
does not even forfeit her right to maintenance if she incapacitates herself 
from performing her duty to her fathor-in-Iaw by electing to reside else- 
where than m his house. Except in so far as the possession of property 
liable to a charge of maintenance alters the nature of the obligation of the 
father-in-law to the daughter-in-law, there is no more ground for holding 

support her than there is for asserting that 
u (u bound to live in his house and minister to his wants. 

Of both duties the neglect is discreditable in this world, and may accord¬ 
ing to the Hindu religion, subject the offender to punishment hereafter 
Pearson, J.—My answer to the question put to us must be in the 
negative. In the case of Lalti Kmr v. Cranga Bishan (1) to which allu¬ 
sion is made in the referring order. I assented, not without doubt and 
hesitation, to the doctrine that a Hindu widow was entitled to be main¬ 
tained out of the joint ancestral estate of the family of which her husband 
was a member, although he bad predeceased his father. That doctrine, 
although not expressly laid down in the Hindu law. was supported by 
many considerations of reason and equ ity, and had been recognized by 

(1) H. C. R.. N. W. P.. 1875, p. *261. ' ^ 

(3) 12 B. L. R. 238. 
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several decisions. But I am not prepared to go further and to allow Biat 
a widow is legally entitled to be maintained by her husband s relations 
after his death vierely in consequence of such relationship, ihe text 
which countenance such a view appear to be of the nature of moral oi 
religious precepts. In the oral pleading before us it 
mainly urged that the respondent is liable to the claim of the plaint , 
appellant, because he sold an ancestral house ; but this argument was no 
the plea set forth in the first ground of the appeal, and we can only 

address ourselves to the (]uostion referred to us. ^ Uav 

Oldfield, J.—The legal right of a widow to maintenance flora hei 
husbands family can, I apprehend, scarcely be supported with 
solely to those texts of Hindu law which indicate the position ^ ^oman 

obtains by marriage in her husband’s family, and those which geneia y 
inculcate the duty of maintenance of the ^male members of a family. 

It is said that by marriage a woman leaves her own familj ^ 

and enters that of her husband, and her connection wi h ° 

is at an end. There is the passage of \ijnanesvara translated in West 

and Buhler’s Digest of Hindu Law Cases, Bk. I, p. 141, declaring the wife 

and husband to be Sapinda relations to each other ‘^io' 

beget one body (the son), the Sap.nda-relat.onsh.p arising bj 

with [176] one body, either immediately or by 

Other texts on the connection formed by marriage, such as ^ 

marriage are born again into the family of the husband. - Bj mar 

riage a husband and wife become one person. ,-n.^rrinoA 

enterTro ^—fluy o" n‘the s^hat she entm-s it 
assuming the iSei-"xU fli: 

fu7 rigrs 0 a d'rg r'by^lL' of entering the family or gotra ofhm- 

TlSe^bove" otherf which inculcate in general terms on 

womL dependence on their husband’s family and impose a ^ 

£r.^‘S.u:'Sf V. a 2 - 

appears to be that when the decease me legally bound 

AV, they who take ^ to the exclusion of his widow legally bo 

to maintain her out of the . . reference*—“The brother and 

Viramitrodaya cited other than a 

;r 

by thehnsband. eW-t b^i. or fa er-.ndai. m 

hurnT firtLjence because of Uking wealth.'^and^there 

are other texts to the h xT S 1 f 34 T is particula 

I S. 1, ccecxii, 8”-t. C an nka C 

obligation, Bo expressly declared, 18 pio y 

nection which marria ge is neia lo -- 

' (1) a B. h. B.. A. 0., 16 =10 W. B.. (F. B.), 89. 
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1876 
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Full 

Bench. 
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wife, as shown l)y the texts I have alreaclv cited, and which is said 
[177] to extend to the property ; for instance, we have the text Smriti 
Chandrika, Ch. IX, S. 2. V. 14—“ It nuist be understood that in a hus¬ 
band’s property the wife by reason of marriage possesses always ownership, 
though not of an independent character "—and Colcbrooke’s Digest, Yol. 
II, Bk. V. Ch. VIII, S. I, ccccv. 

In a joint family where there is ancestral property such a legal obli¬ 
gation will lie on the father-in-law to maintain his son’s widow— Lalii 
Knar v. Ganijd liiGi'tn (1) : but in a case like the present, where the pro¬ 
perty is entirely the self-acquired property of the father, the son in his 
fallier's lifetime cannot he sail to have had such an interest in the pro¬ 
perty as will impose at liis deatli an obligation on his father to maintain 
the widow. 


•lUDGMENT OF THE DIVISION.\L BENCH. 

When the case came back to the Division Court (TURNER and PEAR¬ 
SON. .I.J.) for disposal, the judgment of the Court was as follows :— 

We accept the opinion of the Full Bench on the general rule that a 
fathor-in-law, who is not in possession of ancestral property, is not legally 
bound to maintain his daughter-in-law. The appellant’s pleader now 
contends that there are peculiar circumstances which take this case out 
of ti)e purview of that general rule, namely, that one moiety of a house 
valued at Rs. 425 was held by the respondent as ancestral property and 
was sold by him. This is true, hut it is shown that the sale was made to 
pay debts. It was then a sale which the son himself, if alive, could not 
have resisted, for it is not suggested the debts were contracted for immoral 
purposes. Consequently, in our judgment, the alienation by the father- 
in-law does not in this case impose on him personal liability of maintaining 
the appellant. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Jaatice, d/r. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


In the Matter of the Petition op Harshankar Paushad. 

[nth May 1876.J 

1 A. 178. 

1. Act XXIIIoJ 1861 — pi'oceedings. 

The expression, “ Miscellaneous proceedings,” in S. 38 of Act XXIII of 1861, 
embraces all proceedings, not being regular suits or appeals, for which no regular 
procedure is expressly provided ; and, in that sense, it embraces proceedings in 
execution of decree. 

2. Act VIII of 1859, S. 338—Stay of executioH poiding appeal. 

Pending the determination of a miscellaneous regular appeal to the appellate 
Court, against the order of the Court of first instance, refusing to postpone a 
sale in execution of a decree, the appellate Court has power, under S. 338 of Act 
1859, to stay execution. 

[1—R.. 1 A. 180 (F-B.). 1 A. 66S (F.B): 2-R.. 28 C. 734.] 

Application to the High Court by the judgnaont-debtor for the post- 

ponement of a sa le in tl^ execution of a decree pending the determination 

(1) H. C. R.. iT'w. p.. 1875. p. ^i. 
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ot a miscellaneous vegulai- appeal to the Court against the order of the 
Court of first instance refusing to postpone the same. 

ORDER OF REFERENCE TO THE FULL BENCH. 

The application was referred to a Full Bench by the Court (Pearson, 

J). with the following order of reference^ , .. . 

This application is stated to be preferred under the provisions of 
S 338 Act YIII of 1859. a section which refers to the subject of sta>ing 
L executln of decrees under appeal. There is no appeal pend.ng m A- 
this Court against the decree which is m course of execution. I am. 

tLetore, of opinion that S. mhvnmafack ® 

case Whether it can be held to be applicable under S. 38 Act X-\in ot 
1861 is a question which I refer to the Full Bench, as I am informed 
that ’the practice of the Court in dealing with applications 
of the present is not uniform. To allow the present application would m 

effect be to allow the appeal beforehand. 

OPINION OF THE FULL BENCH. 

[1791 Proceedings in execution of decree would not, in ouv opinion, 
ordinarily fall within the term " miscellaneous proceedings." They shou d 
be regard^ed rather as stages in the suit or proceeding m which the deciee 
or order under execution was passed; whereas by miscellaneous P‘^ 
we should understand ordinarily those applications Jfn 

tion and not by plaint, of a less formal character than suits, and geneialh 
if not universallv calling on the Court to exercise special powers confeued 
on i^by tlirLyslatuf^^ such as applications for certificates to co lee 
debts anplicatioL for probate or letters of administration, applications 
t appllment of guarLns, -d possibly also e™ m.c^ 

OU9 proceedings may also be applied with propriety to those Proce^imgs 
whic^h the CouH is empowered to institute of its own motion, such as p 

ceedines for the institution of prosecutions m certain cases. ^ 

But unless we hold that the term miscellaneous proceedings m S. 38 

=‘s s-r £ “ a—* —=: ” 

=- ? bs .r 

rrrri-:-=7S 

tr4flAl rniifnfnrrikdt” OT miscellaneous proceedings oi caaes, as 

:s£r.S-“ .Tthi..; •> 

power to stay execution under the eircumstanees stated in the lefetence. 
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FULL BENCH. 

Present; 

Sir Robert Stiuirt, Kf.., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankic, and Mr. Justice Oldfield. 

Gaya Parshad {Decree-holder) v. Bhup Singh {Judgment-debtor). 

[11th May 1876.J 

1 A. 180. 

Act VJll of 2^59, S. G—Miscellaneous proceedings—Act XXllI of 1861—Execution of 
decree—Transfer. 

Under S. 6 of Act VIII of 1859, and S. 38 of Act XXIII of 1861, a District 
Judge can transfer, to his own file, execution proceedings pending in a Court 
subordinate to him. 

[R., 1 A. 668 : Not F., 15 C. 177; P., 2‘i B. 778.] 

A District Judge, on being informed by tlie Subordinate Judge that a 
person applying io his Court for the execution of a decree was a person 
to whom he owed money, and that he considered himself precluded by 
that fact from entertaining the application, transferred the case to his own 
tile by an order purporting to be made under S. 25, Act VI of 1871, and 
eventually rejected the application. The decree-holder appealed to the 
High Court. 

REFERENCE TO THE FULL BENCH. 

Pearson and Oldfield, JJ., referred the following question to a 
Full Bench, viz :— 

“ Whether he (the District Judge) was competent to do so under the 
terms of S. 6, Act VIII of 1859, or S. 38, Act XXIII of 1861, or otherwise ?’’ 

OPINION OF THE FULL BENCH. 

[ 181 ] In our judgment the provisions of S. 6, Act VIII of 1859, are 
extended to miscellaneous proceedings, and inasmuch as we have this day 
held on a reference in the case of Harshankar Parshad that proceedings 
in execution fall within the term " miscellaneous proceedings ” in S. 38, 
we reply that the Judge had power to transfer the proceedings in the 
case out of which this reference arose. 


FULL.BENCH. 

Present : 

Mr. Justice Pearson, Mr. Justice Turner, Mr. Justice Spankie, and 

Mr. Justice Oldfield. 


Ram Dial and others v. Ram Das and another. [11th May 1876.] 

1 A. 181. 

1 . Act \ III of 1859, S. Ho^—Sale in execution—Defaulting purchaser—Appeal. 

vm application, under S. 254 of Act 

VIII of 1859. to make a defaulting purchaser liable for the loss occasioned by a 
re*sale. ^ 

2 . High Court-AppellaUCiviljurisdictioii’-Division Court-LetUrs Patent cl 20 

An appeal to the Pull Bench, under cl. 10 of the Letters Patent, is not confined 
to the point on which the Judges of the Division Bench differ. 

[F., 16 C. 536 ; Disfi., 12 A. 397 (F.B.) ; 14 A.'201 (P.B.) = A W N flS92) 74 • In 
11 M.L.J.IO (F.B.); R.. 18M.439: D., 23 M. 73.] ' 
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JUDGMENT OE THE DIVISION BENCH. 

[183] Stuart, G J.—A preliminary objection is taken by the plead¬ 
er for the respondents that this‘appeal does not lie, on the ground that 
the order complained of is one relating to the execution of a decree as pro¬ 
vided by Ss. 363 and 364 of tho Code, which limit appeals from orders 
passed in execution of a decree to the parties to the suit in which the 
decree was passed, and that the defaulting purchaser, by the enforcement 
of S 254, is not a “ p.arty " within the meaning of S. il of Act XXIII of 
1861 But this is an objection which, in my opinion, cannot be main¬ 
tained S 251 applies to the case of default by a purchaser within the 
prescribed time, and it provides that-" If tlie proceeds of the sale which 
is eventuaUy consummated be less than tlie price bid by such defaulting 
purchaser, the difference shall be leviable from him under the rules for 
enforcing the payment of money in satisfaction of a decree of Com t, 

and several rulings of the Calcutta Higli Court were 
of the contention that a defaulting purchaser vras, under S 2o4, placed n 
the position of a judgment-debtor, and therefore a party within tlie 
meaL" of S. 11, -Act XXIII of 1861. Our attention was, among others 
particularly directed to a ruling to this effect by Mr. Justice ^och and 
Mr. Justice Maopherson (1), and such ruling I approve The iiuestion 
however, does not appear to have been finally determined in Calcutta, loi 
in a case (2) decided there so late as August 187o, before a Full Bench 
on appeal from a Division Bench, the Chief Justice, after disposing of the 
case observed that—" This decision must not be understood as in 

any’way deciding that an appeal will lie „ ‘Jin' 

not been necessary for us to determine that. I should be glad to be m 

structedby the High Court of Calcutta [184] when it finally and 
delivers its mind on this question ; but meanwhile I am not J 

the duty of forming and expressing my own opinion, which is ““ui- 

ance with the judgment of Mr. Justice Macpherson. And meanw h Ic I 
may observe that, in the above case, and notwithstanding the remaik o 
Sir^Eichard Couch, the appeal was entertained, and apparently without 
objection Even it I was mere doubtful than I am on the subject, t e 
reasonableness and convenience of procedure by appeal in such a case as 
tbe present appears to me to be so great as to afford a '"'f 
favour, and I feel bound to decide in favour of its competency, ™ 

tbe order therefore of the Subordinate Judge is open 
considering the appeal on its merits and expressing “P'"™ 
decision of the Court of first instance was erroneous, the learned Cliiet 
Justice proceeded as follows:-] The appeal must theretoi-e allowed 
and the order of the Subordinate Judge reversed with cos.s against the 

"“‘’°sXe, “t'a case in which action was taken unf-S. 254 
of Aot 7111 of 1859, under the following ciroumstances . The '’oldeis o 
a decree against Shaikh Iradatullah, i“dgo>ont-ilobtor, took 
of the same, and caused the rights and mteres s o then debtoi m Ta 

Eatwi, lit Kaidm Earn, pur- 

oha'seTthe rt^ts in Tai Eatwi through their agent for Es- They paid 

• t earne:t Iney, but failed to deposit the "ut Norcmbfr 

time. The property was re-sold and was purchased on the NoNember 

of the same year for Rs. 1, 000. The second purchaser als o failed to make 

(1) Joobraj Singh v. Gour Bukah Lal ’ W- R. UO. 

(2) Euree Ram v. Hiir Par$had Stngh, 20 W. R. 39 1 . 
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tlie necessary deposits. Tiie property was again put up for sale and was 
bougliton the 20th May. 1874, by Shaikh Muzhur .-Mi for Rs. 1,000. and 
tlie sale was confirmed. The decree-holders now claim that the difference, 
Rs. 8.600. between the sale eventually consummated and the price bid by 
the defaulting purchasers, shall be levied from them under the rules for 
enforcing the j^ayment of money in satisfaction of a decree of Court 
(S. 254. .ActVIII of 1859). 

The Subordinate Judge held that the difference would be claimable 
from the first auction-purchaser who defaulted ; hut in [185] this case 
he was of opinion that there was not sufficient proof that Kali Charan 
had authority from Champa Ram, Ac., to purchase for them the rights 
and interests in Tal Ratwi. He therefore rejected the application of the 
decree-holders as against these persons. 

An appeal is filed by the decree-holders, which is mot by a prelimi¬ 
nary objection on the part of the respondents that no appeal lies, the other 
auction-purchasers on the first sale being no parties to the suit, so as to 
bring them under the provisions of S. 11. Act XXIII of 1861. 

I am aware that there are decisions bearing on the point in the 
Calcutta High Court, two of them being cited from the 6 and 7 W. R. In 
the latter case, the view taken would appear to ho that the terms of the 
section (254) bring any one proceeded against under it amongst the parties 
of the suit. I am not, however, satisfied that this is so. The section 
certainly does not say so. The section recites that the difference shall 
be leviable from the defaulting purchaser under the rules for enforcing the 
payment of money in satisfaction of a decree of Court, that is to say, by 
an application for execution against liim by arrest, or by attachment of 
his property. But the section does not go on to say that when any appli¬ 
cation has been made against such defaulting purchaser, he is to be regard¬ 
ed as one of the parties to the original suit in which execution was taken 
out. On tlie other hand, S. 364 recites that no appeal shall lie from any 
order passed after decree and relating to the execution thereof, except as 
is hereinbefore expressly provided. Tlie appeal is not expressly provided 
for in S. 254. It is provided for in S. 257. So S. 283 provides for an 
appeal. But that section has been repealed by S. 11, Act XXIII of 1861, 
and this section, though it greatly enlarges the matter of which the Court 
executing a decree may take cognizance, inasmuch as, after expressly 
stating what it may do specifically, it includes any other question arising 
between the parties to the suit in which the decree was passed and relating 
to the execution of the decree, does not meet the difficulty The question 
before us certainly relates to the execution of the decree, but is it one 
between the decree-holder and the judgment-debtor It might be con- 
venient lo hold so, as giving the defaulting pui--[186]ohasei', the deovee- 
holder, and the judgment-debtor an opportunity of being heard by the 
appellate Court. On the other hand, it may have been intended not to 
give a defaulting purchaser the benefit of an appeal on the summary side. 
There could be no doubt of his default, where, in consequence of it, re-sale 
has been rendered necessary; and there can be no doubt as to the injury 
such default may do both to the decree-holder and judgment-debtor The 
defaulting purchaser appears to me to be in the position of a man who 
has allowed judgment to go against him by default. He has nothing to 
say for liimse f, and execution foUows against him as a matter of course. 
But tlien, it theie be an appeal, it would lie because he was the judgment- 

‘>>6 original decree-holder and himself, or 
the judgment-debtor and himself. I do not find that the Presidency High 
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Court’s decisions (1) already referred to have been accepted as conclusively 
settling the point. On the contrary. I find an appeal in a case (2) very 
similar to the one before us, wherein it was held that the party purchasing 
at an execution-sale under the Civil Procedure Code in the character of an 
agent cannot he made liable as a principal, and a proceeding upon the 
contract under S. 254 of the Act in such a case must he taken against the 
principal. This was an appeal under cl. 15 of the Letters Patent from a 
Divisional Bench, and the Full Bench decided which of the two judgments 
before it was to be followed ; but the Chief Justice added at the close of 
the judgment that “ this decision must not be understood as in any way 
deciding that an appeal will lie in such a case as this. It has not been 
necessary for us to determine that.” From this I conclude that the point 
was not held to be definitelv determined by the Higli Court of the Lower 
Provinces. It has not, to my knowledge, been determined by this Court. 

I think that it would be better that we should take the opinion of the 
Full Bench before disposing of the appeal on its merits. At the same 
time, if the learned Cliief Justice should hold that there is an appeal, his 
judgment would prevail, and I should have no hesitation in concuiiing 
with his decision on the merits, as we were both satisfied at the hearing 

that all the evidence was in favour of the appellants. 

The respondents appealed to the Full Court against the judgment m 
the learned Chief Justice, under cl. 10 of the Letters Patent of the High 

Court. 


JUDGMENT OF THE FULL COURT. 


[187] Pearson, Turner, and Oldfield. JJ.—We proceed to 
consider in the first place the issue on which the learned and honourable 

Judges differed. ^ ^ 

The provisions of S. 254, Civil Procedure Code, declare that, if the 

purchaser of immoveable property at an auction-sale held in execution of 

a^decree. after payment of the deposit, fails to make good the full amount 

of the purchase-money before sunset of the [188] fifteenth day from that 

on which the sale took place, * the deposit after defraying the 

expenses of the sale shall be forfeited to Government, and tne property 

shall be resold, - and that, if the proceeds of the sale which is 

eventually consummated be less than the price bid by such defaulting 
purchaser, the difference shall be leviable from him under the rules for 
enforcing the payment of money in satisfaction of a decree of Court. 

Had the law simply declared the liability of the defaultiug purchaser 
without going on to declare how that liability should be enforced, the 
proceeding must have been by suit. To avoid the circuity of the proceeding 
by suit, the Legislature has given to the decree-holder and judgment- 
debtor a more speedy remedy, and the defaulting purchaser is placed 
in a position which is very similar to that which he would have filled 
had a suit been brought against him. It is true there is this difference, 
that in a proceeding by suit the question now in issue between the parties 
would have been determined prior to and not subsequently to decree. 
In other respects his position is assimilated to that of a judgment-debtor 
and the rules for enforcing a decree against the judgment-debtor are made 
available to enforce the demand arising out of his default against the aefault- 
ing purchaser. Among these rules is the rule ordained by S. 11* Act XXIII 
of 1861, which gives a right of appeal to the parties to a suit on all ques¬ 
tions arising in the execution of the decree a nd relating to the executio n 


(1) 6W.R.,Mi8..ia6; 7 W. R., 110. 


(2) 20 W, R.. 397. 



* 


1876 

MAY 11. 


Full 

Bench. 


1 A. 181. 









ALLAHABAD] 


RAM DIAL, AC. v. RAM DAS, &C. 


CCIV. 




1876 

MAY 11. 


Fri;L 

Bench. 

1 A. isi. 


r 



thereof. There seems no difficulty in applying this rule mutatis mutandis 
to the proceeding taken against the defaulting purchaser. The judg¬ 
ment-debtor and {if liis claim be not satisfied out of the proceeds of the 
re-sale) the original decree-liolder stand in the position of decree-holders 
who have obtained judgment against the defaulting purchaser for damages 
occasioned by his default; the defaulting purchaser stands in the position 
of a judgment-debtor against whom a decree for such damages has passed. 
Tliey are parties to the proceeding which is substituted for the suit, and 
inasmuch as S. 254 declares without exception that the differeuce in price, 
wliich is the amount of the damages, shall be leviable under the rules 
for enforcing payment of a money-decree, the rule relating to appeals 
must be applied mutatis mutandis equallv witli anv other of those rules. 

[189] Having disposed of this plea, the appellants contend the Court 
is bound to go on to consider the appeal on the merits. The respondents, 
on the other hand, argue that only the appeal must be confined to the 
point on which the Judges constituting the Division Dench differed, and 
in support of their argument they refer to the ruling of the High Court of 
Bengal in Boy Nandiput Mahnta v. Urqnhart (1). 

This ruling came before the Privy Council, but no question arose 
upon it, and the Right Honourable Committee, while alluding to it, express¬ 
ed neither dissent from nor assent to it. 

The 10th clause of the Letters Patent constituting this Court declares 
that an appeal shall lie to the Coiut from the judgment of one Judge of 
the said Court or of one Judge of any Division Court, pursuant to S. 13 
of the High Courts’ Act, and that an appeal shall also lie to the Court 
from the judgment of two or more Judges of the Court or of such Divi¬ 
sion Court wherever such Judges are equally divided in opinion, and do 
not amount in number to a majority of the whole of the Judges of the 
Court. 

Now there can be no question that, on the hearing of an appeal from 
the judgment of a single Judge, the whole case may come before the Court 
in appeal, and it is competent to tho Court to entertain objections to any 
part of the judgment, and it is a fair argument that the word judgment 
must be read in tlie same sense whenever it occurs in tlie same section, 
and that it must be held to mean the wliolo judgment in the second para- 
grapli as it does admittedly in the first paragraph, unless its sense is 
restrained by the context. Tlie question then must turn on the construc¬ 
tion to be put on the word wherever." Does it mean *' on any point on 
which," or does it mean ” in any case in which.” Let us substitute these 
different meanings for tho doubtful term and read them with the rest of 
the sentence. Adopting the former, the passage will then run “ on any 
point on which such Judges are equally divided in opinion, and do not 
amount in number to the majority of the whole of the Judges." This 
construction would, it is clear, accord with the first clause of tlie sentence, 
but not with the latter. Adopting tl90] the other construction, the 
passage would run in any case in which the Judges are equally divided 
in opinion, and do not amount in number to a majority of the whole of 
the Judges.” This construction accords with both clauses of the section. 
Ordinarily where an appeal is given it must be taken to be a general 
appeal, and express language should be used to restrict it. For this 
reason, because the construction of the doubtful term which appears to 
accord best with the context ought to be accepted, it must be held that 
the appeal given to th e Full C ourt is not confined to the point on which 

(1) 4 B. L. R., A. C., 181 : 13 W. R., 209. ^ ^ 
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the Judges of the Division Bench differed in opinion. We have then to 
consider the objection taken to the judgment of the Division Bencli on 

the merits (l). . 

Spankie, J. —After fuller consideration of the question, I now am of 

opinion that, when the decree-holder or judgment-debtor proceeds against 
a defaulting purcliaser under S. 254, Act VIII of 1859, the latter must at 
any rate be regarded as a party to a suit as between himself and the 
person insisting on the enforcement of the provisions of the section, and 
therefore, as the proceedings are in execution, there is an appeal under 
S. 11, Act XXIII of 1861. Another question, however, has been raised 
during the hearing of the appeal. Is the Court at liberty to go into the 
merits of this case, or should it have conhned itself to the point regard¬ 
ing which the Judges of the Division Bench have differed ? 

The appeal permitted by cl. 10 of the Letters Patent is from the 
judgment of two or more Judges or of a Division Court, wherever such 
Judges are equally divided in opinion. It will he observed that the word 
ichenever is not used, but wherever, and cl. 27 provides that \yhen the 
Judges of a Division Court are divided in opinion as to the decision to be 
given on any point, such point shall be decided according to the opinion 
of the majority of [191] the Judges, and if the Judges be equally divided, 
then the opinion of the senior Judge shall prevail. When this happens, 
the door is opened for an appeal. If the difference of the Division Court 
has been on a particular point, and on such point the decision of the 
senior Judge has prevailed, it would seem to follow that the appeal to the 
Court at large would be confined to that point of difference alone. Then 
no violence is done to cl 10. which provides for an appeal from the 
judgment of one Judge, or from the judgment of two or more Judges, 
or of the Division Court, wherever such Judges are equally divided 
in opinion. This seems to refer to the particular point upon which they 
are equally divided in opinion, and so far els. 10 and ^ are consistent. 
“Wherever” also would appear to indicate the point of differenc^ respect¬ 
ing which the Court at large is to pronounce an opinion. When the 
difference of opinion goes to the entire case, the Court at large in appeal 
would of course deal with all the questions raised before the Division 
Bench. When the opinion of the senior Judge has prevailed on any point, 
the Court on appeal would confine itself to that point alone. 

I am fortified in this opinion by the precedents cited in the margin. 

In the first case it was observed by the learned Chief 

Shahzadi Hajra j^gtice_ ” In deciding upon the point which the two 

Judges considered to be the only one before them for 
HornxnAhKIuinm. a difference of opinion. The judg¬ 

ment of the senior Judge, that of Mr. Justice Kemp therefore prevailed. 
An appeal lies to us. because the Judges have differed, and I think that on 
this appeal it is not now open to the parties to go into the whole of the 
case and to raise before us points which were not raised before the Judges 
of the Division Bench” (3). In the second case the judgment just cited 


(1) The Court of the first instance was finally ordered, under S. 356. Act VIII of 
1869 to examine Kali (lharan ; and this being done and the appea 
hearing, the learned Judges decreed ft “'"d reversed the decree of th^^ 
observing that, in their judgment, there was not sufficient evidence to show that Kah 
Charan was authorized by the appellants to make the purchsise of Tal Ratwi on their 
behalf and therefore they could not be charged with the deficiency m the price obtained 

on the resale. ' 

(3) 4B.L.R.,A.C, 86 = 12W.R..19^ 

(8) 4B,L.R., A.C. atp. 101; 12 W. R.,atp.499. 
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’.ViW quoted in bupport of the ruling that in appeal under the Letters 
Patent no point can be argued except a point on which the two Judges of 
„ „ . - . the Division Bench have differed [192] in opinion. 

MaUataw Lr^nUait Officiating Chief Justice remarked—“The 36th 
(1). clause of the Charter of 1865 provides ‘ that if the 

Judge.s are divided in opinion as to the decision to be 
given on any point, such point shall be decided according to the opinion 
of the majority of the Judges, but if the Judges shall be equally divided, 
then the opinion of the senior Judge sbiill prevail.’ The point on which 
tlio learned Judges dillcred was whether the appellant proved that there 
liad been any material injury by reason of the irregularity. The 15th 
section gives an appeal from the judgment of two Judges, wherever such 
Judges are equally divided in opinion. In the case of Shahzadi Hajra 
Bi'gitiu V. Kli;ija Ilos.fein Ali Khan, which has already come before the 
Chief Justice and two Judges, ou the construction of S. 15, it has been 
determined that an appeal only lies in respect of that part of the judgment 
Ujion winch tlie two Judges differ” (2). 

The third case (3) was before Mr. Justice Maepherson on the petition 
of the Court of Wards on behalf of the Rajah of Darbanga. I cite it to 
show that that learned Judge, who was a pai'ty to the first judgment 
quoted, had not changed his opinion. His remarks that “ it is most 
desirable and fit that, under the peculiar circumstances of this case, the 
appeal should now lie to the Privy Council, and not to the High Court. 
The Division Court decided to a certain extent in favour of the present 
petitioner; and to that extent the Judges were not'divided in opinion. 
There being no appeal under cl. 15 from that portion of the decree. Rajah 
Lilanand Singh has appealed to the Privy Council, as he has an undoubted 
right to do (4). Accepting the decisions quoted as authority on the 
point, and also for the reasons assigned by me, I am of opinion that the 
Court was not at liberty to go into tire merits of this case, but should have 
confined itself to the point of difference between the two Judges of the 
Division Bench. 

Entertaining this opinion, I do not think it necessary to go into the 
evidence. I would merely remark that I am of the same opinion as I 
was at the hearing of the appeal, that the evidence was in favour of the 
appellants. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Pearson. 


1876 
May 11. 


Queen v. Gur Baksh and others, [iith May 1876.] 

1 A. 193. 

for offences against public Justice 

Criminal junsaictton. 

JTOISDIC- cor^teKrt^ho or ''"’" “ 

TION. 1 A. G25 (F.B.).] 

- A ^ kl ^^Sistrate who convicted certain accused persons for assault 

I A. 193. lobbeiy, trie d the petitioners, w ho gave evidence on behalf of the 

(1) 4 B. L. R.. A. C.. I 8 = 13W. R., 209. 

(3) 7 B.L.R., 730. , 4 , , at p. 736. 
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accused, under S. 193 V- C. and convicted them. The Court of Session, 
on appeal, affirmed the conviction. The petitioners applied for revision 
to the High Court. 

JUDGMENT. 

[193] Pe.ARSON, J.—S. 471 of the Code does not expressly prohibit 
the procedure adopted by the Magistrate in this case, and unless it does 
so, it is not contended that he was not competent to adopt it. What 
that section does is only to authorize any Court, Civil or Criminal, which 
is of opinion that there is sufficient ground for inquiring into any charge 
such as one under S. 193, Indian Penal Code, after making necessary 
preliminary inquiry, either to commit the case itself, or to send the case 
for inquiry to any Magistrate having power to try or commit for trial the 
accused person for the offence charged. This provision is very necessary 
for a Court not having power to try the offence itself, as for instance a 
Civil Court, but does not necessarily deprive a Magistrate of any power 
which he may possess to try the case himself. I therefore decline to 
interfere in the present case and reject this petition. 
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APPELLATE CIVIL. 

Present : 

Jdr. Justice Pearson, and Mr. Justice Turner. 


1 . 


2 . 


3. 


R.AJAH Ram v. Bansi {Defendant). [22nd May 1876.] 

1 A. 207. 

Remarks on the right of pre-emption existing in villages in the .V. W.P. 

See pp. 208, 209 of the Report. 

Stipulations in Record-oprights—Construction of. 

la all cases, ia which Ghe ri'4ht of pre-emption is asserted as bvsei on a stipu¬ 
lation entered in the record-of-rights, the terms of the stipulation must be 
regarded and those conditions only imposed, which the language of the stipula¬ 
tion warrants. 

4 • 

Pre^cviptiott^Minar^Legal disability 

Where the condition'in a rccord-of-rights was clearly intended to take effect at 
the time of sale, and its language implied that those, in whose favour it was 
created, were to bo persons competenti at the time, to mike a binding contract 
of acceptance or refusal, held that no right of pre-emption could be afterwards 
claimed by a co-sharer, who, at the time of sale, was a minor, and was not repre- 
seated by a petBon competent to make a binding contract for hitix. (o. 1). A. 
Rep. N, W. P. 1865, p. 97, remarked on.) 

4. Condition in Record-of-rights, legal dkpect of. 

A stipulation in a reoord-of-rights may be viewed as arising out of contract or 
an being a record of custom. In either aspect, it must satisfy certain conditions, 
in the absence of which it cannot be valid. 

6. Pre-mptim under Mahomedan Law and in Record-of-rights. 

Under Mahomedan law, certain formalities are attached to the right of pre¬ 
emption, and, among other things, immediate demand is essential, as the nature 
of the pre-emption right is such as to require immediate assertion as a condition 
* essential to its recognition. These do not necessarily apply to stipulations m 
the record-of-rights. 

JUDGMENT. 

[208] The haqq-i-shufa or righfe of pre-emption known to the 
Muhammadan law, and of which some of the expounders of that law 
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declare the operation limited to houses and parcels 0 |B;enclosed land, had in 
some instances-becorae a village custom and attached to the alienation of 
shares in revenue-paying mahal.s when the first settlement under Regula¬ 
tion iX of 1S33 was made in these Provinces. These instances were, we 
believe, not numerous, but inasmuch as it was deemed conducive to the 
welfare and traiKiuility of village communities that some such provision 
should be made to prevent the incursion into the community of strangers 
in race or religion, the officers engaged in the preparation of the record-of- 
rights Induced the proprietors to consent to the introduction of a stipulation 
binding each co-sharer when transferring his share to [209] give the first 
refusal of it to one of his own family or to the other co-sliarers in the patti 
or mahal. These stipulations vary in their terms, and while they are 
not clogged with the formalities which attach to the Muhammadan hntjfj- 
i-shufa they also differ from that right, in that while the latter is regarded 
by Muhammadan law as a feeble right, the former, arising out of con¬ 
tract, are enforced with the same rigour as contracts. 

Unfortunately, the introduction of these restrictions on the freedom 
of alienation has worked results wliolly unexpected, and produced evils 
scarcely less than those they were designed to avert. So long as land 
Ijossessed no great value in the market, the consccjuences were not plainly 
apparent. Now that land has acquired greater value, and that in some 
districts there is an active demand for it, the results of these restrictions 
cannot escape observation. 

Except under the pressure of necessity, land-ow^ s rarely part with 
their landed property. It is therefore of the utnio^ moment to them to 
obtain its fair value and without unreasouable deti\\ Now in a village 
held by a number of co-sharers it is almost impossible to obtain within a 
reasonable time from every co-siiarer an explicit refusal of an offer of sale, 
or such evidence of tli6 refusal as will thereafter be incontrovertible. Not 
unfrequently when a co-sharer desires to sell his share, and in fulfilment 
of the stipulation offers it to his co-sharevs, some one or more of them 
will neither explicitly accept nor docline the offer, but haggle to obtain it 
at a price far below its value. When the patience of the seller is exhaust¬ 
ed, or the urgency of his need no longer permits delay, he is driven to effect 
a sale with a stranger, which is followed after the longest delay allowed by 
law by the institution of one or more suits to enforce the right of pre¬ 
emption. The stranger, aware of the risk to which his purchase is exposed, 
either at once takes account of it by offering less than the property ought 
to fetch if it could be sold freed from the risk, or retains a portion of the 
purchase-money until it be seen whether the sale is contested, or, if con¬ 
tested, the result be known. Fictitious considerations are entered in sale- 
deeds, fictitious payments made before the registering officers, fictitious 
receipts executed, and wholesale perjury committed on the one side or 
the other when the Courts come to inquire into the prices accuallv paid. 

[210]In the case now before us a claim is made wliich, if allowed, 
will render the condition for pre-emption still more onerous, and impair 
still further the value of property to which it attaches. The plaintiff 
seeks to disturb sales made some, years before suit at a time when he 
was a minor and unrepresented by any person competent on his behalf to 
conclude a purchase. Having brought a suit within a year from the date 
on w’hich he attained his majority, he is not barred by limitation from 
enforcing his claim, and the main question is whether or not the right 
accrued to him. The Court of first instance assumed that the right 
accrued to the plaintiff*, notwithstanding his minority, and decreed the 
claim. The Judge on appeal considered that, inasmuch as no claim hfld=. 
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been advanceil either'by the minor or his mother, who managed her son’s 
property within a reasonable period alter the sale, the riglit was lost. Tho 
Judge relied on the decision of the late Sudder Court. North-Western 
Provinces, in jVrtUfio v. Th'kha (1) in which it was held the nature of a 
pre-emptive right to he such as to reiiuire immediate assertion as a 
condition essential to its recognition, and that minority will not excuse 

laches in the assertion of the claim. 

In special appeal the propriety of this ruling has been impugned, it 

does not appear from the report whether tlie claim wliich was before the 
Sudder Court was based on tho Muhammadan haq<i-i-shiifa or on a 
special condition in the record-of-rights. Under the Muhammadan law 
immeJiato demand is certainly essential, but, as we have said, the foimal- 
ities wliich are requisite under that law do not apply to lights of pie- 
emption created by contract, unless it appear that it was the intention of 
the parties to attach to the exercise of the right the same formalities as 

are required by Muhammadan law. • i • 

In all cases in which the right is asserted as based on a stipulation 
entered in the record-of-rights. tlie terms of the stipulation must he 
regarded, and those conditions only imposed which the language of the 

stipulation warrants. , 

In the case before us the stipulation has beem thus translated 

“Every co-sharer is to the extent of his possession at liberty «o 
[211] alienate his share by sale or mortgage, but at the time of alienation 
there is this condil^i. that whoever desires to alienate his share first of 
all the nearest co-^ferer will be entitled to it. and in the event of his 
refusal it shall be transferred to the other co-sharers in the other thoke, 
and when all have refused or do not give the proper price, then a ransfer 
may be made to another [i.e., a stranger] and after that the right of aliena¬ 
tion shall belong to no co-sharer.” . , ^ , .1 i ii 

There is nothing in the language of this stipulatmn to show that tlie 
formalities of the Muhammadan law were attached to the right of pie- 
emption, nor that the right, if it accrued, wou d be forfeited if it weie 
asserted at any time within the psriod allowed by the aw of imitation. 
But, while we cannot support the decree of the Court below on the giound 
on which it proceeded, we see other grounds which in our judgment 

justify us in affirming it. , . v r • 

It could not have been the intention of those who framed or accept¬ 
ed the stipulation, that no complete alienation should be made so ^ 
there was a co-sharer in the village under a disability to make a binding 
contract; and the language of the stipulation so far from ' 

tates with the suggestion that there could have been any such iti^ention 
The condition was clearly to take effect at the tune of the sale, and its 
language implies that the co-sharers in whose favour the condition was 
created were to be persons who were competent at the time to make a 
binding contract to accept or refuse theoffer. The generality of the reser¬ 
vation of right to all the co-sharers of the several classes is controlled by 
other terms which imply that the option of purchase is to be exercised at 
the time of the sale, and that it is to be given to those who are competent 
to accept or refuse it. It is admitted thAt the jilaintiff was at the time o 
the sale impugned a minor, and it is not alleged that there was at that 
time any person competent at that time^ to conclude a contract which 

would be binding on him. *i. t 

It followB'from the construction we put.on the ^ipulation that the 

•dler was not bound to make the offer to the plamtiff^ and that the sales 
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cannot be invalidated by reason of the absence of proof of refusal on his 
part. We have aspumed the stipulation in the record-of-rights arose out 
of contract, because such we believe to have been the more general origin 
of these stipulations ; but assuming the clause ir the record-of-rights to be 
a record of custom, we arc still at liberty to collect its incidents from the 
terms in which it is recorded. Indeed, were the clause merely a record 
of custom, and [212] its language were ambiguous, a custom to be a good 
custom must be reasonable, and we could not hold a custom reasonable 
which allowed the validity of transfers of property to remain for an in¬ 
definite period in suspense 

For tlie reasons we have stated we affirm the decree of the lower 
appellate Court and dismiss the appeal with costs. 


FULL BENCH. 

Present: 

liohert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie. and Mr. Justice Oldfield. 

Ratan Kuar (Defendant) v. Jiwan Singh (Plaintiff). 

[22Dd May 1876.] 

1 A. 194. 

1. Redemption—Burden of prooj—Ownership—Evidence Act lof 1H72, S. 110. 

In a suit for redemption of properties in the possession of the defondanb, who 
sets up a sale, the burden of proving the mortgage is on the plaintiff. 

2. Partial relief on the footing of defendant's admission. 

Where the plaintiff sues for redemption of a mortgage of the whole property 
for a small amount and fails to substantiate bis averments, he cannot, in that 
suit, fall back on the admission of the defendant, who admits the mortgage of a 
portion only, but for a very much larger amount, and claim to redeem that 
portion. 

£1—R., 19 A.W. N. 132; 2—R., 11 A. 438 (451). 18 A. 403 (406) = 1G A.W.N. 132.] 

In a suit instituted on the 19th April, 1873, the plaintiffs, averring 
that their ancestor Tej Singh had mortgaged three villages to Kirat Singh 
-and Moti Singh, the ancestors of the defendants, in 1842 for Rs. 2,500, 
sought to recover possession of 15 biswas of each village (deducting 5 
biswas, the share of a heir who did not join in the suit), on the ground 
that the mortgage-debt had been satisfied from the usufruct. The defend¬ 
ants, admitting the proprietary title of the ancestor of the plaintiffs to 
the villages, alleged, as to 10 biswas of each village, that Tej Singh had 
sold them to their ancestors, in 1842, for Rs. 1,250, and as to the other 
10 biswas of each village, that they were subsequently mortgaged to their 
ancestors by him for Rs. 14.000, borrowed by him from them for defend¬ 
ing a suit arising out of the previous sale and for other purposes, which 
sum had not been satisfied from the usufruct. The first Court gave a 
decree for plaintiffs. The defendants preferred a special appeal to the High 
Court. They raised the plea of limitation and also contended that the 
onus was wrongly thrown on them by the first Court. 

JUDGMENT ON SPECIAL APPEAL. 

.[196] Stuart, C.J, and Oldfield, J;—On the first ground of 
appeal we are of opinion that there is not such a clear adverse possession 
by the defendants, appellants, for 12 years, as will bar this claim. 
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Though the defendants assert their purchase to have been made in 
1842, yet there is no very clear evidence of their possession under it bill 
Tej Singh's death, for up to that time he continued to be recorded in the 
revenue records as proprietor, and there is no evidence of any acts of 
proprietorship on the part of defendants betokening possession. They 
have produced some dakhilas. or receipts for revenue, in their names for 
1841, but these are prior to the alleged sale, and made by them as lessees, 
and there is no other material evidence, except some entries in certain 
papers, one copy of a khewat of 1268 Fash or 1.856 {No. 103 exhibit) 
where it is entered that Kirat Singh is in possession as purchaser, and 
similar entries in certain nikasis: these may be of use to support 
the sale, but not suflicient to support the averment of a possession 
under the sale adverse to the plaintifis. ^^•e then come to the time 
of Tej Singh’s death, 5th September, 1860, and find that, on the 2Ut 
October, the defendants, through their agent. Parshadi Lai, applied 
for mutation of names in their favour, and set up their title under 
sale and mortgage as now claimed, but the plaintiffs’ ancestors at once 
disputed their title. The Deputy Collector found the plaintitls were entitled 
to have their names recorded, but the Collector reversed this order. (1 
and entered the names of the defendants’ ancestors iin the colunin of 
manager, or lambardar, and this order was affirmed on appeal to the Com¬ 
missioner. Since the last order was passed the plaintifls appear to have 
taken no steps against the defendants till the suit was brought, and from 
that time the possession held by defendants may properly be considered 
adverse to the plaintifls, but not so from the time during which their title 
was in dispute in litigation, and 12 years have not run so as to liai this 

has also been contended that three years’ limitation will apply to 
this suit, but this is not so, as there was no such award by the ^^evenue 

authorities in 1860 as is contemplated in the Limitation Act. \\e no^\ 

take the last plea in appeal, as to the burden of proo It is of the 
importance in this case, as the [197] evidence on h^th sides s so unsatis¬ 
factory, and the cases of both parties so full of inconsistencies, that the 
case will be determined mainly by the determination of this point 

There is no dispute that Tej Singh, through whom plaintiffs cla m, 
was originally owner, and, prima facie, the burden of proo ^ show the 
present proprietary or mortgage possession of defendants wiU be o" ^em . 
but this burden can be shifted if the defendants show that t ey Ime 

ostensibly for a length of time been in possession 

now set up, and we think that is the case here, and that the Subordinate 

Judd3 has wroDClv put th6 onus on thoin. 

VwZJ Ihlt on Toi Singh’s death in 1860 they set up the very 

same titles to the estates that they do now, and that ^ 

the higher revenue authorities to be in possession 
the Collector's order) and their possession has ever 
that is, for very nearly 12 years. Under such 

can now only succeed by proving their averments ‘^at the defendants 

hold under a mortgage of the entire estates “i^'Vff'^^faiWto nro™ 
1842. (The learned Judges, holding that the plaintiffs failed to piove 

these averments, dismissed the suit.) j .. i. „„ fra fUa 

Application for a review of judgment on the ground that as to the 
lO-biBw! shard in each village of which the 

mortgagees, no proof of their title was necessary, and, as to the remam- 
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iny shares, that the burden of proving tlie sale alleged hv the defendants 
lay on them, was admitted by Stuart. C. J. iOIdfield. J. dissenting.] 

JUDGMENT ON REVIEW. 

[197] Sxu.-MtT, C. J.—1 have repeatedly and anxioush' considered this 
case since the argument in review ot our first judgiueDt was addressed 
to us, and J have also had the advaiitage of perusing the opinion 
of my colleague, Mr. Justice Oldfield, hut 1 cannot concur in iiis conclu¬ 
sion. The plaintihs' ancestral and liereditury viglit is undoubted, 
it is admitted, wliile the defendants’ story is, to my mind, very doubtful, 
if not suspicious, and on this broad view of the case 1 bold the burden of 
proof is on the defendants. The [l98] facts are not the same as those in 
the Privy Council case referred to (U. Their clear actual possession for 
forty-four years was satisfactorily shown on the part of the defendants, 
and on the simple intelligible statement tliat they had held such posses¬ 
sion as purchasers under a deed of sale to one of their ancestors; the 
plaiutitis, on the other hand, alleging that the defendants ’ possession 
had been that of usufructuary mortgagees. But whatever the origin of 
the possession, the fact of it for forty-four years was undoubted, and the 
burden of proof was therefore justly put on the party who alleged an 
hereditary title against the defendants. 

Here the circumstances are not quite the same. The defendants show, 
indeed, or rather suggest, their ostensible possession since 1842. but I think 
we must take it as a fact that their possession from that year till 1800, 
when Tej Singh died, was the possession of mortgagees, and therefore was 
not adverse to the plaintiffs. But it was not till the 19th April, 1861. 
that their possession was recorded, so that the defendants can barely 
show 12 years of absolute or clearly adverse possession ; in fact, the 12 
years had not expired when the present suit was instituted. Then the 
defendants plea of possession, such as it is, is accompanied by statements 
of a very doubtful, and even, as I have said, of a suspicious nature; and 
their suggestion respecting the sale to their ancestors of a 10-biswa share 
for Rs. 1,250 is scarcely credible, and is certainly inconsistent with their 
other statement that the other 10-biswa share had been mortgaged to them 
for Rs. 14,000. Generally, I agree with the Subordinate Judge in his view 
of the facts so far as we know them, and I consider the plaintiffs’ statement 
the more reasonable of the two, and their hereditary title is undisputed. 
On the other hand, the defendants account of the origin of their pos¬ 
session is so doubtful and even improbable, as respects both its charac¬ 
ter and duration, that it ought not, in my opinion, to be allowed to shift 
the burden of ))roof from their shoulders to those of the plaintiffs 

Therefore, holdingthat the burden of proof is on the defendants. I 

would affirm the judgment of the Subordinate Judge, in which I sub¬ 
stantially concur, and dismiss the appeal with costs. 

[199] Oldfield, J. —The plea of limitation in bar by adverse pos- 
session urged by the defendants has no weight, for the plaintiff’s suit is to 
redeem a mortgage, and they can sue any time within 60 years. Long 
ostensible possession on the part of the defendants as owners would throw 
the burden of proving the mortgage on the plaintiffs ; but it would not be 
adverse so as to bar the institution of the suit for redemption ; and the 
plea of three years’ limitation also fails, as there has been no award by 
the revenue authorities in 1860, such as is contemplated in the Limitation 
Act. But m my opinion the lower Court has wrongly placed the burden 


1 ) Valoji Kristnan Gopalar v. Nayana Clietti, 10 M.I.A. 151. 
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of proof on the defeuaants. The plaintiffs' ancestors are aamitteclly the 
original owners of the estate, bub it is very clear that the clefendants 
ancestors have held possession at least since 1842 up to the present time; 
the plaintiffs admit so much, ascribing it to the mortgage. This pos¬ 
session tlie defendants ascribe to sale of half the estate and mortgage of 
the remainder, but however tliis may be. possession on their part from 
1842 is clear, and since 1860, if not before, this possession by them has 
been openly held under the titles they now set up. Tej Singh died on 
6th September, 1860, and defendants, through their agent, 1 arshadi Lai, 
applied for mutation of names in their favour, averring they had pur- 
ohased half the estates, and become mortgagees of half m the same w ay as 
they contend in this suit; the plaintitls’ancestor disputed their titles, 
but the Collector, on 19th April. 1861, recorded the defendants names as 
being the parties in possession, and since tlien tlie plaintiffs have not 
taken any steps against defendants till this suit was instituted. 

It appears to me that, in the face of this lengthened possession of 
the estates by defendants, the plaintiffs can only succeed by P'-o'^ng the 
mortgage which they sue to redeem, and the ruling of the Piivy Council 

in ValojiKrisinanGopalar\.Sa>janaChcttt (1). I think supports this 

The defendants appealed to the Full Court against the judgment of 
Stuart. C. J., under cl. 10 of the Letters Patent, on the ground ha he 
burden of proof should have been thiowm on the plaintiffs, and that the 
plaintiffs failed to prove the mortgage under which they claimed. 

JUDGMENT OF THE FULL COUKT. 

[200] Pearson, J.— As regards the 10-biswa share which is said to 
have been sold by Tej Singh to Kirat Singh more than 30 years ago and 
which is undeniably in the possession of the defendants, it appears to me 
that S. no of the Law of Evidence, (Act I of 18(2) entirely suppoits the 
first ground of the appeal before us. It is therefore scarcely necessary to 
wfertothe doctrine laid down by the Privy Council in the case to be 
found at n 151, Vol. 10. Moore's Ind. App. (])■ The law declares that 
when th^e question is whether any person is owner of anything of which 
he is shown to be in possession, the burden of proving that he is not the 
wner is on the person who affirms that he is not 
The plaintiffs are then clearly bound by the 

iefenSs are not the owners of the lO-biswa [20l] share in their 

possession, and we have to consMer whether they have 

the burden thus imposed upon them. I hold that they have clone 

BO, being ot opinion tliat the evidence adduced by the 

of the sale alleged by them is more weighty and trustwoithy than that 

which the plaintiffs have brought fo^^ard to ^ T8r2 for 

of a mortcage having been made of the three entn^e mahals in 1842 for 

Es 2 500 I am further of opinion that, although the suit as brought in 
fespeft of' this portion of the claimed property is not barred by the law of 
limitation, the plaintiffs are nevertheless precluded from 
Bionof it by the fact that the defendants have held 
-of it for more than 12 years. For it appears in evidence that on the 21st 
■October, 1860, the defendants publicly asserted their title by P^rc^^se 
to a moiety of each of the mahals by applying to the Revenue Department 
for the recognition and registration of their title and possession, and m 
my judgment their possession must not be reckoned as adverse only 

(1) Valoji Kristnan Qopalar v. Nayatw, Cketty, 10 M.T.A. 161. 
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from the lOth April, 1861, the date of the order passed on their application 
by tlie Collector in appeal, but at least from the date on which their title 
as purchasers was openly.set up in the face of Tej Singh’s heirs. From 
this point of view their possession had certainly become adverse to 
the latter more than 12 years before the date of the institution of the 
present suit. 

It remains to deal with the remaining portion of the claim, in respect 
of the 5-bis\va share of each of the three mahals admitted by the defend¬ 
ants to be held in mortgage by them in lieu of Rs. 11,000 and to be 
redeemable on payment of tliat amount. The allegation on which the 
suit was brought, tliat the entire mahals wej-e mortgaged for Rs. 2,500» 
an allegation quite inconsistent with that made by the plaintiffs, or those 
whom they represent, in i860, has broken down ; and it appears to me 
tliat we should not be warranted by the evidence on the record in ruling 
that tlie 5-biswa share now in question was redeemable whenever Rs. 625 
— a fourth part of Rs. 2.500—had been recovered with interest from 
the usufruct, and has been accordingly redeemed. The plaintiffs must 
establish their right to re-entry, but they have failed to prove that 
they are entitled to re-entry, on any other terms than those stated 
by the defendants. I would therefore restore and [202] affirm the 
decision of the Bench, dated the 16th June, 1871, and decree this appeal 
with costs. 

Turner, J. That the appellant and her predecessors in title have 
held possession of the property in suit for upwards of 12 years is virtually 
admitted by the respondents and is abundantly proved. Ttis shown that 
in 1860 they opposed the entry of the names of Tej Singh’s heirs in the 
revenue registers, on the ground that they were in possession, and in 
April, 1861, the Collector allowed tlicir objection and ordered their names 
to he entered. Although they did not ascribe the same date to the origin 
of their title, they virtually asserted the same title as that on which she 
DOW relies. She now claims one moiety of the property under a sale 
effected by Tej Singh in favour of Kirat Singh in 1812, ami she alleges 
that legal proceedings having been instituted to contest the right of Tej 
Singh to sell the property, debts were incurred by Tej Singii to Kirat 
Singh, and that the other moiety of the estate was in consideration of 
tbese debts made over in possession ” to Kirat Singh. The phrase used 
respecting this last transaction is somewhat ambiguous both in the 
written statement filed by the appellant and in other proceedings, but the 
case was argued on the hypothesis that the alienation of the second moiety 
of the property was of the natuie of a mortgage and not an absolut.e sale. 
In their petition filed in the Revenue Office on the 26th December,’ 1860» 
the heirs of Kirat Singh alleged they were in possession by virtue of sale 
and mortgage effected by Tej Singh in their favour. In their appeal to 
the Collector they alleged that in 1839 the estate was mortga.ged and sold 
by Te] Si^h to Kirat Singh and Moti Singh, their ancestors. This appears 
from the Collector’s decision, dated the 20th February, 1861. Moreover^ 
the witnesses they have produced in this suit were called to speak to a 
sale of one moiety of the property and to a mortgage of the other moiety. 

I see no sufficient ground for the suggestion, that, although the property 
was nominally mortgaged, it was not intended it should be redeemed. 

ihe appellant asserts that whatever documents of title she possessed 
were lost when Kirat Singh’s house was plundered in the mutiny and the 
kanungo who appears to be impartial con-[203]firms her statement that the 
residence was destroyed in the manner stated by her. Now, inasmuch as 
possession of Kirat Singh and his heirs for so long a period has beeo 
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pvovea, the presumption that they were in possession asproprietors must be 1876 
rebutted. lu respect of one nioiety it is rebutted by the admission and 

proof that their possession was that of mortgagees. But in respect of the _ 

other moiety which they claimed to hold as purchasers the respondents 

must adduce evidence to rebut the presumption arising out of possession FULL 

or must fail. The circumstance that one moiety of the property is admit- 

tedly held under mortgace might lend corroboration to evidence, if theie 

was any, that Kirat Singh’s heirs held the entire property as mortgagees, 

hut by itself it will not relieve the respondents from tlie burden of rebutting 1 A, 194. 

the presumption arising from the possession of Kirat Singhs heirs. No 

reliable evidence has been produced by them. The witnesses called by 

either party to speak to the contents of deeds executed so many years ago 

would in this respect be untrustworthy, even if it were proved that they 

were at the time made acquainted with tire contents of the deeds which 

from the position in life of some of them is hardly probable. They may, 

or rather some of them may. have been present when the f eeds were 

executed, and if they were present they may be able to recall the fact of 

the execution of the deeds, but it would be unsafe to accept tbeir testi- 


monv beyond this point. . ^ n nf 

Patting aside the parol evidencR, tliere remains tlie circnmstance that 

Tej Singh's name was retained in tlie revenue registers as proprietor up 
to the. time of his death. The appellant seeks to explain this by assert¬ 
ing that Tej Singli's title to the estate was disputed by one Danlat Singh, 
in the name of whose ancestor Tej Singh had purchased in 
that, in consequence of proceedings taken by Danlat Singh 
Kirat Singh's name in respect of the 10 -biswas purchased b> him vas 
postponed. That Tej Singh's title was in fact disputed by Danlat Singh 
is shown by the petition of Jiwan Singh Himmat a”d ^“ssamm^^^ 
Radha, when as the heirs of Tej Singh they applied in 18G0 to 
names recorded in the registers. But to whatever cause ‘^0 le ™ 'o'! of 

Tej Singh's name may have been <>“ 8 . Kbit Sinah's 

itself warrant the conclusion that tlie Possession ot Kuat Singh s 

heirs was merely that of mortgagees. The claim 

the property must be dismissed. The question arises whether ‘ho/ 8 sP°o 

dents, although they have tailed to prove that the "'’o'® ™ 

mortgaged, should be allowed any relief in this suit? The ciicumstances 

are peculiar ; the appellant admits that she !{oWs one 

werbv claimed by way of mortgage; ordinarily a deed would have been 

exeoLed creating such an interest. Now she does “ h; 

cage-deed She avers that large sums were expended in defending the 

Lie of'one moiety of the property and that other ® "LnsTs and 
the orifiinal proprietor, and that in consideration of these expenses and 

advan rwhich altogiher are said to amount to a 
pcrtionate to the sum alleged to have been paid for one mo ety 0 the 
■ property, the other moiety of the property was made ovei to Sm^d 
That it was transferred to Kirat Singh by absolute sale is not assei ed 
and, ae has been pointed out, in 1860 it was admitted ‘^at the title to a 

poriion of the property was in virtue of mortgage f 

that the mortfiage was admitted, the case was argued at the bar. 

TheappS do not state at what date this assignment was made 

The Ii:rron: moiety is ascribed to the V®- 
by the respondents to the mortgage of the en ire g • 
ment of the other moiety was made for the 

appellant, it must have taken place some years after ^he sale In 860 
the dates ascribed to the sale and mortgage were the >ear 1839. There 
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IS some slight evidence in the revenue proceedings to show that Kirat 
Singh held a mortgage of the estate before 1842, and it is apparent from 

the circumstance that in I860 the appellant alleged her title originated 

in 1839, that she is uncertain of the date on which the assignment of the 
second moiety was made. It is possible that a mortgage subsisted prior 
to 1842 : that in 1842 that mortgage was paid off. and one moiety of the 
property soUl to Kirat Singh : and it is not impiohal)le that subsequently 
the second moiety was mortgaged; and assuming that the title to the 
second moiety is admittedlv founded on a mortgage, I can see no good 
reason to debar the respondents from having an account taken in this 
suit of what may ho due on the mortgage of the moiei.y of the estate and 
L205J of obtaining such relief as they may be found entitled to on the 
taking of tlie account. It is impossible to ascribe any date to this mort¬ 
gage save that it occurred after the sale in 1842 and before 1860. If the 
respondents are not allowed to obtain I'olief in tiiis suit, they may here¬ 
after be met with the plea that they ought to have obtained relief in this 
suit. There are cases in which this Court has allowed mortgagors to 
recover a portion of the property claimed by them ; there are cases in 
which a mortgagor has asserted the debt to he less than the mortgagee 
has proved ic to be ; and nevertheless the mortgagor has been allowed to 
proceed with his suit, and accounts have been taken and such relief grant¬ 
ed as on taking the accounts he was shown to be entitled to. A claim 

for the whole surely includes a claim for a part, and if the plaintiff fails 
to prove his whole claim, he may nevertheless obtain such relief as falls 

fauiy within the purview of his claim. Seeing that the parties to this 
suit are not the persons who were parties to the original transactions, and 
that whatever documontary evidence existed of those transactions is not 
now forthcoming, it appears inequitable to require the same correspon¬ 
dence of proofs and allegations which might have been required from 
persons who were themselves parties to the original transactions. If the 
respondents are entitled, as in my judgment they should be held to be. to 
obtain partial relief in this suit, I am of opinion that, in respect of the 
moiety of the property which is admitte.'lly under mortgage, the burden of 
prooflay on^the appellant. The respondents alleged the mortgage-debt 
was Rs. 2,500, and that it had been discharged from the usufruct. 
The appellant alleged the debt was Rs. 14.000, and that a large balance 
was still owing. She may yet have in her possession accounts to prove 
the sums advanced, and she must have accounts of the profits of the 
estate. In my judgraeufc the suit should not be wholly dismissed, but 
issues should be remitted to ascertain the amount of the mortgage-delit 

on the moiety held in mortgage, and bo ascertain the amount of profits 
received by tlie mortgagee. 

^ think there is considerable force in the latter part 
of Mr. Justice Turners judgment, and pro tanto I concur in the account 
and remand he suggests. But I consider that such account and remand 
might justly be extended to the whole property in suit; and generally, after 
giving the case the most careful cousi-[206]d6rabioD. and hearing all that 
has been urged before the Full Bench. I am not satisfied that my first judg¬ 
ment was wrong. The question before us is simplv on which of the parties 
the burden of proof is laid, and I remain of the opinion that it is on the 
defendants. Anything like adverse possession bv them cannot, I think, be 
•considered to have commenced till the 19th April, 1861, and 12 years had 
not elapsed from that date when the present suit was instituted. The pre¬ 
sumptions therefore are all in favour of the plaintiffs, and the defendants 
mustmake out their case. I would affirm the judgment of the Division Bench. 

156 


CIV.] 


SKIN>JER V. ORDE. &C. 


[ALLAHABAD 


1876 

May 22 


Full 

Bench 


1 A. 19i 


SpankiE, J.-I am of opinion that the burden of proof in this case was 
on the plaintiffs. It is true that tlie ancestor of plaintiffs is admitted to 
have been the original owner of the property. But the defendants and 
their ancestors have held possession, as 

since 1842 up to the present time. Tliis plaintiffs allow, but say that they 
hold as mortgagees. On the other hand, the defendants have pos¬ 
session since 1860, an<t have set up a proprietary title to hall the estate 

since 1860, and contend that they are mortgagees of the othei half. Iheu 

title was disnuted in 1861. Hut the Collector recorded their names as 
being in possession. Plaintiffs took no steps to establish heir own ti le 
until this suit was instituted, in which they claim to ha\e then light de¬ 
clared and full proprietary iiossession of ^o-hiswas by redemp ion of ^ 
gage, asserting that the mortgage had been liquidated fiom the income o 
the property. They were bound to establish the mortgage but they cou d 
not produce the deed said to liave been executed so tar back as 184. and 

the parol evidence in support of it is suspicious and 

other hand, though the defendants cannot produce a sale-deed the fact of 

the sale is supported by the kanungo and by entries in the village papeis 

and statement of proprietai-y charges tor 1263 Fash. Tl>e paUvan, too 

supports their statement. The witnesses general y ju-e not bettei than 

those of plaintiffs. But it is for the former to estahhsh their case, and ,i 

™ak defence cannot set up a weak claim. I th.nk ‘^at t e cmcums an,e 

that on Tei Singh’s death, when application was made foi mutation o 

nals in fivour of the predecessor of plaintiffs, any mortgage was denied. 

WragaLt the case of the plainMs; and if their 

correct the mortgage in 1842 [207] was but for ^ , f™,’, 

tion of names was not considered necessary, as it 7® ‘ 

mortgage would be redeemed from the income in t«o oi thiee yeais 

Even no attempt has been made to get back tlie property until 

ithLt that the appeal must be admitted, and that 
was, in the first instance, properly dismissed on appeal. ejhe’’ ® 

admission of defendants that they held k> them 

nronertv under a mortgage on whicli a large sum is still due to them 

the plaintiff8 can claim to redeem that portion after getting an aocoun^ 
is another question. I do not think that they are ^ j ^ “ 

Xrntatd‘rotee'onl:L'^3:dit^^^^^^^^^ 1B74, and ilis- 

miss the suit with costs in all Courts. 

appellate civil. 

Present t 

Sir Robert Stuart. Kt.. Chief Justice, and Mr. Justice Pearson. 


Skinner {Plaintiff) v. Orde and others (Defendants). 

[29th May 1876.] 

1 A. 230. 


Appel¬ 

late 


Act mi of 1B59. S. 308-Pauyer mil-InstiMion of ,uil-Presentotion of plaint 

Limitation. - 


•vf* • f • 

A 1- *• R of the C.P.C., to Bue in/oma can be _ 

deen«rEirpS"Xe Xwhen U is grouted, and relate, back to the date 1 i. 230. 
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on which It w;i<; predicated. But when it is virtuivllv withdrawn and court-fee 
stamps required for the plaint are put in. the suit must be held to have been 
instituted on the date when the plaint-stamps were put in. And if this date 
be beyond the period of limitation proscribed, the suit will be barred. 

JUDGMENT. 

[231] The cause of action in this suit accrued to the plaintiff in 
August, I8hl, wlicn his father died ; and the period during which the suit 
might legally Ijo hrougiit is 12 years. If the suit can be held to have 
been institulG<l on the 21st February, 1873, the date on which the appli¬ 
cation for i)erniission to sue in forma pauperis was first presented to the 
Subordinate Judge of Meerut, it is clearly within time; and there can be 
no doul)t that, had Uie apjilication of the 21st February. 1873, been grant¬ 
ed, the suit wouKl rightly he doeinerl to have been instituted on that date. 
But that application never was granted, and was indeed virtually with- 
diawn on the 27tli November, 1874, by the plaintiff’s offer to pay the 
amount of the fee chargeable on the plaint under the Court Fees Act be¬ 
fore tlie inquiry into liis pauperism had been concluded ; and his applica¬ 
tion was not numbered and registered and assumed to be the plaint in 
tile suit under the provisions of S. 308, Act VIH of 1839, in consequence 
of proof of his pauperism, bub in consequence of the payment by him of 
the proper fees. But there is no provision in the law which allows the 
application presented under S. 299 of the Code to be deemed the plaint 
in the suit wlien such upplicatioii has been in effect revoked and super¬ 
seded by the payment'of the tees chargeable under the Court Fees Act. 
In such a case we conceive that the date of the presentation of the plaint 
and institution of tlie suit must he taken to be the date of the payment of 
the fees: and we are therefore unable to rule that the lower Court has 
erred in declaring the pi’esent suit to have been instituted after the lapse 
of the period allowed by the law. We have no alternative but to dismiss 
the appeal with costs. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 


Ram Autar and others iJudtjment-debtors) v. Ajudhia Singh 
AND OTHERS {Decree-holders). [29th May 1876.] 

lA. 231. 

ExectUion of decree—Limitation—Act IX of 1671, Sch. II, Art. 167. 

An application for the partial execution of a joint decree is not an application 
according to Uw, and has not the effect of keeping the decree alive. 

[Ap.,4 A. 72: F.. 5 A. 27 = A.W.N. (1882). 140; R., 15 B. 242.] 

In a suit by judgment-debtors in this case, against 126 defendants, 
for recovery of the value of certain property, the Court of first instance, 
on 30-5-1862, gave them a decree against 13 of the defendants, for a por- 
tion of the sum claimed, dismissing the suit against the rest. In an appeal 
0 the Sudder Court by 8 of these 13 defendants as also by the plaintiffs 
(the said plaintiffs aPPea-ling against so much of the first Court’s decision 
as was m favour of the defendants), that Court, dismissing the plaintiffs’ 
appeal, reversed the decree against the defendants including those who 
had not appealed from the decree, and, by its decree of 31-3-1864, 
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awardea costs in the lower Court to certain defendants (among whom was 1876 
Ajudhia Singh) separately, and to eight sets of defendants collectively, and 20 

costs in the Sudder Court to three sets. On 23-3-1867, execution of _ 

the decree was stayed pending the disposal of an appeal by the plaintins 
to the Privy Council. The decision of the Privy Council dated 11-2-1870 
reversed the Sudder Court’s decree so far as it reversed the first Court’s 
decree and restored and affirmed that of the first Court. Ajudhia 
Singh, seeking to recover liis costs in the Court of first instance and a 
fractional share of the costs in the Sudder Court awarded to his set of 
defendants, put in an application to the first Court on 7'9-1871 for 
enforcing the Sudder Court’s decree by the arrest of the judgment-debtors. 

The Court directed notice to issue to the judgment-debtors on the 8th 
September and arrest was ordered on the 28th September. On the 7th 
November it directed that the application should be struck off owing to 
Ajudhia Singh’s failure to deposit talabana. Similar application by him 
on 13-8-1874, shared the same fate. Ajudhia Singh and^other decree- 
holders applied for execution of the decree on 20-5-1875. The judg¬ 
ment-debtors pleaded limitation. 

JUDGMENT. 

[234] Stuart, C. J.—The application of the 7th September, 1871, 
praved only for the partial execution of tlie decree and had not therefore 
the effect of keeping the decree alive for the otlier defendants. The same 
may be said of the application of the 13th August, 1874. Tlie application 
of 1871 itself is before me, and it is difficult to understand how any 
contention to the contrary could have been expected to succeed. It 
recites previous applications by Ajudhia Singh in conjunction with other 
defendants, and also the judgment of the Privy Council, and it then 
proceeds —" As tlie other persons do not join mo in executing the decree, 
and in the decree the first Court’s costs are separately entered m my 
name, while the costs of the Sudder Court, amounting to Rs. 969-12-0, 
are entered in my name and in those of the other persons collectively 
who do not join in executing the decree, I apply for execution in respect 
of a MUh share, leaving out 10-llths. the share of the said versons 
pray that it may be realized from the judgment-debtors. The applica¬ 
tion of 1874 appears to have been in similar form; and terms more 
carefully and precisely restricted to the applicant s own share could 
scarcely have l)een used, and how. in the face o^hem the Subordinate 
Judge could have issued his orders of the 8th and 28th September. 1871, 

is, to say the least of it, not very intelligible. 

This decree is a joint decree, and no application partial execu¬ 

tion could keep it alive for the defendants as a body ; and Ajudhia Singh s 
applications of 1871 and 1874, having been confined to his own individual 
interest in it, in the very clear and unraistakeable terms to which I have 
adverted, could not be availed of so as to bring the present applica ion 
within the three years. The order therefore recognizing and proceeding 
upon it cannot stand. The appeal must be allowed, and with costs. 

PEARSON, J.-It appears that the e^tion of 
in pursuance of this Court’s order, dated 23rd March 1867, [233] in con¬ 
sequence of an appeal lying having been lodged m the Privy Councjl 
against the decree of the late Sudder Court, dated 31st March 1864. 

The appeal was disposed of by the Privy Councils decree, dated 11th 

If it be assumed that the application made by Ajudhia Singh alone 
on the 7th September, 1871. for the execution of a smaU part of the 
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decree was within time, under Art. 1G7. Sch. ii. Act IK of 1871, as having 
been presented within three years from the data of the Privy Coancil’s 
decree, it must, nevertheless, be held that, inasmuch as it prayed for the 
partial execution of a joint decree, it was not an application according to 
law and had not the effect of keeping the decree in force. The same re¬ 
mark applies to .\judhia Singh’s last application of 13th August, 1874. 

The present application by Ajudhia Singh and others of the 20th 
May, 187d, is therefore beyond time. I would accordingly decree the 
appeal with co.sts, and reversing the lower Court’s order disallow the 
application. 


PRIVY COUNCIL. 


1876 

Mav 30. 


Present: 

Sir Jama W. Colvilc, Sir Barms Peacock, Sir Montague 
E. Smith, and Sir Robert P. Collier. 


Priv\ 


On .[fipeal from Oadh, Consolidated Appexls, and from the Morth 

Western Provinces of Bengal. 


COUN’CIL. IIURPURSHAD AND OTHERS, Appellants V. SHEC DYAL AND OTHERS, 
- Respondents ; 


26 W.R. 55 « 

3 Suth. P.C, 
304=3 I.A. 

259=3 
Saraswati 6 
P.C.J. 611. 


Ram S.ahoy, Appellant v. Sheo Dyal and others, Respondents; 
BalMOKUND, Appellant v. Sheo Dval and others. Respondents; 
Ram Sahoy, Appellayit v. Balmokoond and others, Respondents. 

[30th May 1876.] 

3 Suth. P.C. 304 = 26 W.R. S3=3 LA. 253=3 Saraswati's P.C.J. 611. 
Practice—Private knowledge of Judge. 

A Judge caouot, without giving evidence as a witness, import into a case his 
own knowledge of particular facts, .as the means of knowledge will not then be 
c.apable of being tested. 


2. Conjlicting evidence of witnesses—Conduct of pirties. 

In case of conflicting evidence of witnesses who do not commend them.selves 
by the manner in which they give their evidence, it is n safe rule to look to the 
conduct of the partie.s. 


3. New case—Calling fresh evidence, on an issue not proved by evidence originalhj 
adduced- 

It 18 always dangerous to allow parties to make a new case, and to call fresh 
evidence on all issue on which they have failed on the evidence originally adduced 
in support of it. and more especially is it so in the Mofussil Courts in India. 

4. Fresh evidence, rule re. 

The rule that a Court intending to call for fresh evidence should record its 
rea.eons for so doing, ought to be strictly adhered to, 

5. Fresh evidence — Adjournment. 

a case for taking fresh evidence, and for allowing 
witnesses examined, to be re-called to amjiid their former evidence. 

6 . CiwfoMi—ConsfrMcfion. 

A custom is a rule which, in a particular family or in a particular districtf 
has, from long usi^e, obtained the force of law. It must be ancient, certain, 
reasonable, and being in derogation of the general rules of law, must bs construed' 
strictly. 

7. Hindu law—Special mode of transfer.. 

No special mode of transfer is reqnireJ by the Hindu law, even a verbal trans¬ 
fer IS sumoient. ■ 
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a. Act I of ms, Ss. 16^19. 

Ss. 16—19 of Act I of 18G9 have no retrospective effect. They cannot bo held 
to apply to a transfer made by a deed, will, or otherwise, before the passing of 
the Act. 


1876 

May 30. 


9. Ibid^SuidK Mitakshara law—Joint famity—Oiidh Proclamation, i85S— CoJi/ts- Pmyy 

cation. 

On the confiscation under Lord Canning's Proclamation of 1858, of pro- COUNCIL. 

porty belonging to a joint Hindu family situate in Oadh, and on the subsequent_ 

r6*grant of the same to one of the members of that family, held that it could 

scarcely be supposed that it was intended to injure any member of the loyal 26 W.R. 55= 

family, and by confiscation and re-grant to transfer the beneficial interest in the ^ g . u p n 

joint estate of the whole family from several members of it to a single member 

of the family for his own benefit. 304 = 3 I.A. 

10. Ibid—Grant to o>ie mtnber of family—Effect. 259=3 

The grant of a sanad to, and a summary settlement in respect of family pro- Saraswati’a 
petty not coming under Lord Canning's Proclamation with, only one member of p (• j gll. 
the family does not affect the rights of the members of the joint Hindu family 
in the said property. 

Property granted by the Government to one member of a joint Hindu family, 
as a reward for loyalty and for the support and assistance rendered to British 
officers, during the Mutiny of 1857, could not be the self-acquired property of that 
member only within the meaning of the Hindu Law, as such assistance and 
support could not have been rendered without issue of funds which must be 
presumed to be those of the joint-family. 


11. Ibid. 

Act I of 1869 conferred title in landed property and in consequence of the Act. 
the grantee must be deemed to have acquired a permanent heritable and trans¬ 
ferable right in the estates which comprised the villages named in the lists 
attached to the agreements executed by him when the settlement was made, 
whether such villages were or were not previously part of family property. He 
had also power by will or by alienation in his life-time to transfer the estates 
which, by virtue of the Act, were not merely heritable but transferable. 

12. Ibid—S. :i—Hindu Wills, 

By S. 2 of Act I of 1869. it is declared that the word “ will" means the legal 
declaration of the intention of the testator with respect to his property affected 
by this Act which he desires to be carried into effect after his death.” On the 
construction of certain documents which were in the form of letters written in 
answer to enquiries made by the Government, held that those documents when 
read together constituted a will within the meaning of S. 2 of Act I of 1869, Held 
also that the declaration in those documents of the wish of the proprietor, acted 
upon as it was by him and by other members of the family in his life-time, was 
evidence sufficient to prove an alienation inter uitos, which in his life-time, 
transferred the property to the family to be held as joint family property. 


JUDGMENT. 


[38] Sir Barnes Peacock. The first three of the above-mentioned 
appeals are from a decree of the Judicial Commissioner of Oudh, in a suit 
commenced in the Court of tlie Deputy Commissioner of Lucknow, in 
which the respondent, Sheo Dyal. was the plaintiff; and the fourth is 
from a decision of the High Court of Judicature for the North-Western 
Provinces, in a suit commenced in the Court of the Subordinate Judge 
of Cawimore, in which the appellant. Ram Sahoy, was plaintiff. 

[ 88 ] The former suit will hereafter be referred to as the Oudh suit, 
and the Record in the first three appeals as Record No. 1. The other suit 
will be referred to as the Cawnpore suit, and the Record in the appeal in 
that suit as Record No. 2. 

The parties, both plaintiffs and defendants, were members of an un¬ 
divided Hindoo family, of which Koonhoo Lall was the common ancestor. 
He left three sons, Ohundun Lall, Moonnoo Lall, and Gunga Pershad. 
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About the year 1832, Moonnoo separated from his two brothers, Chundun 
and (lunj’a Pershad, who continued undivided, lived in commensality, 
carried on business as l)ankcrs, and thereby acquired and amassed consid- 
erable propcity. 

Chundun had five sons :1. Chotay, who died in the lifetime of his 
father: 2. Gouree 8hunkur; 3. Beharee Lall; 4. Kunhya Lall, the father 
of Sheo Dyal, the plaintiff in the Oudh suit; and 5. Jankee Pershad, 
Chundun died in 18o l; Gunga Pershad died in Chundun’s lifetime, having 
.had three sons, Sheo Pershad, and Ram Sahoy, who survived him, and 
Rain Pershad, who died without issue in his father’s lifetime. Sheo 
Pershad died witliout issue in 1863, leaving his brother Ram Sahoy, the 
plaintiil in tlie Cawriporc suit, his heir, him surviving. 

Cliotay Lall, the eldest son of Chundun, had three sons: 1. Balgo- 
bind, who died some years ago ; 2. Balmokund ; and 3. Banee Pershad, of 
whom the last tsvo were defendants in both suits. 

Gouree Sluinkur, the second son of Chundun, also had three sons; 
Uurpurshad, Ramchurn, and Bishesliur Pershad, defendants in both suits, 
and appellants in the first appeal. 

There were other descendants of Chundun through his sons Chotay 
Lall, Beharee Lall, and Jankee Pershad respectively, to whom it is not 
necessary to refer more particularly. They are shown so far as is neces¬ 
sary in the genealogical table set out in the case of the appellants in the 
first appeal (p. 4). 

It appears from the above statement that the family consisted of two 
branches; the descendants of Chundun, and the descendants of Gunga 


Pershad. 

Sheo Dyal, the plaintiff in the Oudh suit, which was commenced 
on the 14th December 1869, claimed as the representative of Kunhya 
Lall, one of the five sons of Chundun, one-fifth of the whole property in 
suit by excluding altogether Ram Sahoy, the sole descendant of Gunga 
Pershad (Record No 1, p. 2); whilst Ram Sahoy, who intervened in the 
Oudh suit, and was the plaintiff in the Cawnpore suit, which was com¬ 
menced on the 21st December 1869, claimed, as the sole descendant of 
Gunga Pershad, one-half of all the property. 

It was contended that Ram Sahoy had separated before the com¬ 
mencement of the suit, and had received twenty-seven villages and other 
property as his share. It was, however, considered by the lower Courts 
that that fact had not been proved. Their Lordships are of opinion that 
there is no sufficient evidence of the fact, and that the decision was 
correct. That point may be treated as having been disposed of. It was 
also considered by the lower Courts, and admitted by the learned Counsel 
for the appellants in the first appeal, that although Chundun was the 
active member of the family, and the property was acquired principally 
through his ability, energy, and exertions, no part of it could be consid¬ 
ered as his " self-acquired property,” that is to say, as having been 
acquired within the meaning of the Mitaeshara, through his own exertions 
alone and without the use of any part of the family funds. 

Their Lordships are of opinion that the above view is correct, and 
their judgment will proceed upon the basis that the family was an undi¬ 
vided Hindoo family, and that [57] no portion of the property was the 
self-acquired property of Chundun or of any other members of the 
family within the meaning of the Mitaeshara. 

The most important questions raised in the Oudh suit are what was 
the effect of Lord Canning’s well-known Proclamation of March 1858, of 
the sunnud to Gouree Shunkur, of the summary settlements, of Act I 
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of 1869, Sind of the documents called Gouree Shunkur s will, upon that 
portion of the property which was included in the above-mentioned jjq 

sunnuds and summary settlements. _ 

It was contended on behalf of the sons of Rajah Gouree Shunkur, the 
appellants in the first appeal, tlnit all the estates included in the sunnud PRIVY 
and summary settlements, whether previously joint property of the family Cqujjqil, 
or not, became the separate self-acquired property of Rajah Gouree Shun¬ 
kur, that he was the sole malgoozar thereof, and that he and his sons were 
the sole beneficial owners oi it; that he had no power to transfer it by will 26W R. S5= 
or by alienation inter vivos \ and as to the twenty-seven villages, it was 3 Suth. P,C. 
stated that although in April 1858, the summary settlement with regard 304 = 31 ,^ 
to them was made with Kunhya Lall (p. 211). there was afterwards ‘ ' 

a mutation of them into the name of Rajah Gouree Shunkur (395, 1. 45). 

It was also stated on their behalf that many, but without specifying ^ 
which, of the villages included in the sunnud and summary settlements ‘ 
were never part of the joint family property. 

By the 8 th paragraph of the proclamation it was declared amongst 
other things that Ghundun Lall, zemindar of Mourawan, and five other 
persons therein mentioned, were thenceforward the solo hereditary pro¬ 
prietors of the lands which they held when Oudh came under British 
rule ; and it was further declared by tlie 9th paragraph that, with those 
exceptions, the proprietary right in the soil of the province was confiscat¬ 
ed to the British Government (Record No 1, p. 12.) 

It was held by the Judicial Comraissionor. in his judgment before re¬ 
mand that the words Ghundun Lall in that paragraph (probably the 
words used were Ghondi Lall, as stated by the Judicial Gommissioner, 

Record l,p. 140)—were used as the generic name of the undivided Hindoo 
family {id., p. 142, 1 . 15). and that the title of the constituent members 
of that family, as it existed in 1858, to whatever landed estates were held 
by them or their agents, directly or indirectly, on the 13th February 1S5G 
(the date of the annexation of Oudh), was maintained to them, and \yas 
not conferred upon Rajah Gouree Shunkur, notwithstanding any wording 
of the sunnud, or the fact of his executing a kubooleut for the estates 
between the 1st April 1858, and the lOth October 1859, but that the 
remaining portions of the estate rested on a different; basis {id., p. -'42, 1. 

34 ; p. 381,1.11). As to those portions he was of opinion that they must 
be held to have been primd facie the sole property of Rajah Gouree Shun¬ 
kur, and that as a consequence of this (confirmed by S. 4, Act I of 1869), 
he had power to alienate it by act inter vivos or to bequeath the whole or 
any part of it" (p. 142, lines 42 and 48 ; p. 381, 1. 28). 

The former portion, he held, would follow the custom of the family, 
whilst the other portions would bo regulated by the bequest of Rajah 
Gouree Shunkur, if he had made one, or, failing that, by Act I of 1869. 

“ The succession,” he adds, “to the personal property is independent of 
all special considerations, and must be regulated by Hindoo law* and by 
family custom " (Record, No. 1. p. 143. 1. 9). Again he says, ‘ So iar as 
concerns the ancestral estate of personal moveable property the will has 
no effect, for, over that, Rajah Gouree Shunkur bad no testamentary 

power " {id., 144,1. 19). 

, [ 88 ] The same views are expressed in the judgraent under appeal 

[id., 380, 381). 

Their Lordships concur with the Judicial Gommissioner that the Sth 
paragraph of the proclamation applied to that portion of the estates of 
Mourawan which belonged to the family at the time when Oudh came 
under British tule, notwithstanding Chundun’s name was inserted in that 
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paragraph. Ohundun died in 1854, long before the Mutiny. He personally 
could not have been referi'ed to in the 7th paragraph of the proclamation 
as one of those whom the Governor-General declared it to be his intention 
to reward for their steadfast allegiance at a time when the authority of 
Government was partially overborne, and who had proved it by the 
support and assistance which they had given to British officers. But 
Gouree Shunkur was one of those who had given support and assistance 
to Government, and not only Gouree Shunkur, but also Sheo Pershad 
and other members of the joint family. The gomashtas of the several 
banking firms of tlie family were also loyal, and rendered good service to 
Government (Becord 1, p. 279, 1. 10). 

It can scarcely be supposed that the Governor-General intended to 
injure any member of this loyal family, and by confiscation and rep.-ant to 
transfer the beneficial interest in the joint estates of the whole family from 
tlie several members of it to a single member of the family for his own 
sole benefit. 

As regards, therefore, the estates which were exempted from confisca¬ 
tion, the sunnud and summary settlements were a mere grant by Govern¬ 
ment to one member of the family of property which belonged to the 
family jointly. They could not of themselves affect the rights of the 
family. 

As regards that part of the property granted to Gouree Shunkur 
which, if any, was not previously part of the family estates, it cannot be 
held to have been the separate, self-acquired property of Gouree Shunkur 
within the meaning of Hindoo law. It was granted as a reward for loyalty 
and for the support and assistance rendered to British officers; such 
services as those referred to in Gouree Shunkur’s petition (Record No. 
1, 279) could not have been rendered without the use of funds which 
must be presumed to have been those of the joint family. 

This point, however, is not very material, for even if some part of the 
property was self-acquired by Rajah Goui'ee Shunkur, he, according to 
their Lordships’ views, hereafter stated, transferred it to the family. 

With regard to Act I of 1869 the Judicial Commissioner held that it 
did not confiscate or confer title in landed estate (Record 1, p. 379, 1.36). 
He says : “ The preamble expressly recites that the title in taluquas has 

already been conferred : the Act declares what in the sight of Government 
are ‘taluquas,’ regulates the order of succession to such ; and defines, and 
perhaps creates, certain special interests." Their Lordships, however, 
cannot concur with the Judicial Commissioner in his view that the Act 
did not confer title. 

By S. 2 the word “ taluqdar ’’ is defined; it is declared to mean “ any 
person whose name is entered in the first of the lists mentioned in S. 8. " 
Raja Gouree Shunkur’s name was entered in that list (Record No. 1. p. 
122, 1. 3: id., supplement, p. 3, No. 19, p. 9, No. 2), and s. 10 made the 
list conclusive evidence that he was a taluqdar within the meaning of the 
Act. 

By S. 3 it was enacted that every taluqdar with whom a summary 
settlement of the Government revenue was made between the 1st April 
1858 and the 10th October 1859, or to whom, before the passing of the 
Act and subsequently to the 1st April 1858, a taluqdari sunnud bad been 
granted, should be deemed to have [59] thereby acquired a permanent, 
heritable, and ti*ansfei’able right in the estates comprising the villages and 
lands named in the list attached to the agreement or kubooleut executed by 
such taluqdar when the settlement was made, subject to all the conditions 
affecting the taluqdar contained in the orders passed by the Governor- 
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Oeneral of India on the 10th and 19th October 1859, and republished in 
the first schedule thereto annexed, and subject also to all the conditions 
contained in the sunnud under which the estate was held. 

Section 4 is as follows :— 

“ Every person whose lands the proclamation issued in Oudh in the 
month of March 1858, by order of the Governor-General of India, special¬ 
ly exempted from confiscation, and whose names are contained in the 
second schedule hereto annexed, shall be deemed to posses in the lands 
for which such person executed a kubooleut between the 1st day of April 
1858 and the 1st day of April 1860, the same right and title which he 
would have possessed thereto if he had acquired the same in the manner 
mentioned in S. 3 ; and he shall be deemed to hold the same subject to all the 
conditions affecting taluqdars tvhich are referred to in the said Section, and 
to be a talnqdar for all the purposes of this Act. ” 

Gouree Shunker’s name was not contained in the 2nd schedule an¬ 
nexed to the Act, but Chundun’s was. 

Summary settlements were made with Gouree Shunkur between the 
dates specified in S. 3 ; and a taluqdari sunnud was granted to him before 
the passing of the Act, and subsequently to the 1st April 1858, vi 2 ., on 
the, 11th December 1859, by which the Government bound itself to main¬ 
tain him and his heirs as sole proprietors of the estate {Record No. 1, 
p. 21.) 

Chundun did not enter into a kubooleut for the lands to which the 
suit relates, but Gouice Shunker did. It therefore appears to their Lord- 
ships that Gouree Shunkur came within S. 3 of the Act. If he did not 
he came within S. 4. It makes no difference, however, in the result which 
is the Section within which the case falls, for both Sections confer the 
same right and title. 

Their Lordships are consequently of opinion that Gouree Shunkur 
must, in consequence of the Act, be deemed to have acquired a permanent 
heritable and transferable right in the estates to which the suit relates, 
being those which comprised the villages named in the lists attached to 
the agreements, or kubooleuts executed by him when the settlements of 
the different portions of the estates were.made; and this, as regards both 
the villages which were, and those, if any, which were not, previously 

part of the family property. r,, , , a 

They ar©, however, also of opinion that Gouree Shunkur had power 

by will or by alienation in his. lifetime to transfer the estates which, by 
virtue of the Act, were not merely heritable but transferable. 

By S. 11 it was enacted that, subject to the. provisions of the Act, 
•and to all the conditions under which the estate was conferred by the 
British Government, every taluqdar and grantee, and every heir and 
legatee of a taluqdar and grantee, of sound mind and not a minor, should 
be competent to transfer the whole or any portion of his estate, or of his 
right and interest therein, during his lifetime, by sale, exchange, mort¬ 
gage. lease, or gift, and to bequeath by hie will to any person the whole or 

•any portion of such estate, right, interest, etc. ^ 

The remainder of that Section, and Ss. 12 and. 13, contain provisions 

relative to such transfers which do not apply to the present case. 

Section 14 enacted that if any taluqdar or grantee shall heretofore 
.have transferred or bequeathed, or if any taluqdar or grantee, or his heir or 
legatee, shall hereafter transfer [603 or bequeath the whole or any portion 
of his estate, to another tahiqdar or grantee, or to a person who would have 
succeeded according to the provisions of this Act to the estate, or to a 
portion thereof, if the transferor or testator had died without having 
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made the transfer and intestate, the transferee or legatee and his heirs 
and legatees shall have the same riglits and powers in regard to the pro¬ 
perty to which he or they may have become entitled under or by virtue 
of sucii transfer or bequest, and shall hold the same subject to the same 
condition and to tlie same rules of succession as the transferor or 
testator. 

Then comes S. 15. which is very important, and which enacts that— 
If any taluqdar or grantee shall heretofore have transferred or be- 
qitcafhcd to any person not being a taluqdar or grantee, the whole or any 
. portion of liis estate, and such person \vould not have succeeded according 
to the provisions of this Act to the estate or to a portion thereof, if the 
transferor or testator had died without having made the transfer and in¬ 
testate, the transfer of, and the succession to, the property so transferred 
®or bequeathed, shall be rcffulated by the rales which would have governed 
the transfer of, and succession to, such property, if the transferor or legatee 
had bought the same from a person not being a taluqdar or grantee. " 

The next question is how and to what extent Kajah Gouree Shunkur 
exercised the power of alienation conferred by the Act* 

All the Courts in the Oudh suit, as well as the Subordinate Judge of 
Cawnpore, have given effect to the documents called the will of Rajah 
Gouree Shunkur; but they put different constructions upon them. 

The following is a translation of one of the documents, dated 7tb 
February 1860. Record No. 1, page 28, 1. 19: 

I, Rajah Gouree Shunkur, Taluqdar and Zemindar of Hurha, Tar- 
gaon, etc., in the district of Oonao, who have received from the British 
Government the proprietary right of Hurha, Targaon, etc., in the district 
of Oonao, in perpetuity, have been requested by Government to submit an 
application on the subject of primogeniture, with a view that the Taluqah 
may not be split into pieces, as I would wish. Now, the custom that has 
been followed in my family, for generations past, is this—that the eldest 
member of the family continues to be the head, while the others remain 
obedient to him; but every one possesses a shave in the Taluqah. Under 
the custom of the family the other brothers are at liberty to have their 
share separated, should they wish it. The head has no power, under the 
old custom, to alienate the estate without consulting every sharer. I, 
therefore, wish that the old custom of maintaining the share of each 
shareholder be preserved, in opposition- to the one in accordance with 
which one member of the family is allowed to succeed.” 

The other documents applicable to projjerty in other districts are 
similar in effect, though not in the identical words. (Record No. 1, page 
28, 1. 44. and page 29, and id., p. 438, etc.) 

Other material documents are those called the tabular statement and 
Chundun’s Chit. 

The document called the tabular statement, and the letter in which 
it was submitted, ar’o at pages 30 and 31 (Record No. 1). The following 
are translations of the letter and tabular statement:— 


“ To the Tehsildar, 




Sir, 

I received your former letter, together with the form of a statement 
of succession, desiring me to fill in the columns, and also your latter 
communication, calling for the statement. As directed bv vou. the state¬ 
ment is herewith submitted, duly filled in. 
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[ 61 ] “ Pray makd no objection to the entry, sons of Lallali Chotii^ 
Lall, and son of Lallah Jankee Pershad, deceased. 

" The object desired is attainable by such an entry. 

“ Yours faithfully, 

“ (Signed) Rajah Goureb Shunkuk, 
"May 13, 1860. “ of Mouraivanr 
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Name 
of Taluqa. 

1 

Number of Persons in the * 
Family fit to succeed. 

Jumma j 
of the 
Estate. 

t 

Name of Persons, 
iu favor of Suc¬ 
cession of one 
Member of the 
Family. | 

Name of persons ^ Suth. P.C. 

against the 304 = 3 I.A. 

Succession of one 

Member 259 = 3 

of the Family. Saraswati’s 

1 

1 

Jabroulee, 

etc. 

Sons of Lalla Chundun Lall, 
deceased • 

1. Son of Lallah Chotay 
Lall, deceased; 

2. Rajah Goutee Shunkur ; 

3. Lallah Beharee Lall; 
i. Lallah Kunhya Lall; 

5. Son of Lalla Jankee 
Prosad. 

1 

1 

1 

1 

1 1 

1 

1 

1 

1 

i 

P.C.J. 611. 

Rajah Gouree 

Shunkur. 


1 

Sons of Lalh Gunga Prosad, 
deceased:— 

1. Lallah Shiva Prosad: 

2. Lallah Ram Sahoy. 

j 

1 

h 

1 

1 

1 

1 


1 

4 « 


“ Remarks.—The following rule has prevailed with regard to succession in the 
famikof Raiah Gouree Sbunkur ;-The eldest son in the family is regarded as the 
head ^witb the consent of all the sharers, and the others remain subject to him ; but 
all the sharers retain their shares, and in case of disagreement between them, each 
sharer is at liberty to have his share separated.” 

The translation of Chundun’s Chit is at page 10 (Record No. 1). It 

is as follows;— . • i • 

“ Let documents be drawn out. under the instructions herein con¬ 
veyed. and then you will be at liberty to live together or separate from each 
other. Each sharer will take his share, half in money, and half in gold, 
silver, and debts due from parties. Any member of the family may take 
me to live with him, or all the members may manage it, so that tney 
may divide among themselves the expenses which may be incurred on 

account of the necessaries of my life. 


“ My brother Gunga Prosad 
“ Chotay Lall will get double share 
“ Gouree Shunkur ... 

** Beharee Lall 
*'Kunhia Lall 
“ Jankee Prosad 


20.000 

30.000 

15,000 

15,000 

15,000 

15,000 


“ All the females and children should certainly go to the Ganges and 
bathe there. They may go either to Nujuf Gurh or Cawnpore, or 

Btuhmawart. '' , . .-i .l 

“ Any members wishing to live together may do so, while others may 

Uve separate, abd' pursue their occupation. Each member will supply 

his own family with food, clothing, and jewels. Marriages, etc., should 

bo celebrated after consultation with all the members. 
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Koonwar Soodee, 10th 1892 Sumbut, or 1243 Fuslee ’’ 

In the Cawnpore suit the High Court lield that none of the docu- 
ments amounted to a will. 

6 «o hesitation in assenting to the contention 
that neithei the rejily as to the custom of primogeniture, nor the tabular 
statement which followed it. can he regarded as testamentary, They 
contain no devise or liequest. nor any language from which a devise or be¬ 
quest can be inferred. ” And again : “ It cannot be supposed that in re- 
p yiiig to the enquiries made by the Deputy Commissioner the taluqdars 
of Oudb set themselves to make their wills. It appears to us that the 
Jlajah (loiiree Shiinkiir intended no more than to inform the authorities 
of the custom of inheritance prevailing in the family of which he was a 
member, and to indicate the persons interested as sharers of the family 
property. Moreover, whatever may have been the power of dhposot tokich 
the liajah possessed over the property in Oudh, which point it is not necessary 
for ns to determine, he neither had, nor does it appear that he assumed to 
have, any power to disiwse of the property in suit. ” that is. the property in 
tne Lo2J North-Western Provinces. These remarks were very appropriate 
m the case before the High Court in the Cawnpore case. It is clear that 
the documents had no reference to property in the North-Western Provin¬ 
ces, and that they did not contain a bequest or testamentary disposition 
of any part of such property. But with regard to that part of the pro¬ 
perty in Oudh, to which they related, the case is very different. That 
which was not a will in the ordinary sense of the word, might, in their 
Lordship’s opinion, have amounted to a will within the definition of Act 
I of 1869. By S. 2 of that Act it is declared that the word " will ” 
means the legal declaration of the intention of the testator with respect 
to his property affected hj this Act, which he desires to be carried into 

death. It appears to their Lordships that the document 
o the 14th February 1860, and the other documents, which were very 
similar, did declare the intention and wishes of Gouree Shunkur, which he 
wished to be carried into effect after his death with respect to all the 
estates which the Government had assumed to confer upon him by the 
sunnud. etc., including that part which was ancestral, as well as that 
which was granted to him for the first time. Gouree Shunkur, as an 
honest and just man, and as a conscientious Hindoo, did not wish that 
after his death the property which belonged to the family jointly should 
pass to his eldest son as his heir and continue to descend according to the 
rules of primogeniture. He wished things to go on as before, and that 

that which had been joint family property should continue joint family 
property. 

It appears from the judgment of the Judicial Commissioner, that 
documents, such as those which have been called the will of Eajah 
Gouree Shunkur. have been treated and spoken of by the taluqdars of 
Oudh as their wills. 

He says, Eecord No. 1, p. 381, 1. 38 

" In ordinary cases this could hardly be construed as a'will' for there 

IS no direct allusion to the death of the executor, nor can it be said that 

there is a distinct direction as to the devolution of his property after his 
death. 

" But in Oudh it is a matter of notoriety that the letter to which 

these documents are answers were expressly intended to elicit and register 

the wi^es of each taluqdar as to the descent ofi his landed estate after 

his death, and the replies are to this day spoken of by taluqdars as their 
will when no other has been made. 
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Privy 


" Its form is immaterial as it iras made prior to the passing of Act I 1876 
of 1869, and the power of Hindoos to make even nimcupatory wills has 30 , 

been decided in repeated judgments submitted by the Lords of the Privy _ 

Council. 

" I find that this document correctly described the intention 01 the 
Rajah in respect to the devolution of his talu(ia after his death, and that council. 

it is correctly described as a ‘ will’." _ 

Their Lordships concur in this view. They go further, however, ^ ^ 

are of opinion that the dechintion in those documents of the wish of- 

Gouree Sliunkur, acted upon as it was by him and liy the other members 3 Suth. P.C. 
of the family in his life-time, and coupled with the tabular statement, 304-3 I.A. 
was evidence sufficient to prove an alienation inter vivos, which in 2S9=3 
Gouree Shunkur’s lifetime transferred the property to the family to be gj^j^swati’s 
held by them as joint family property. No evidence was given to show ^ ^ ^ 
that the rents and profits of the estate did not continue, even during the 
life of Gouree Shuukur, to be brought, like the otlier assets of the family, 
to the family treasury, for the use of the undivided family. In the Lawn- 
pore case, Mohun Lall. one of the sons of Chotay, said. Lvery one used 
to take out of the [63] profits as much as he required. (Record No I, 
p. U5.) In the tabular statement sent in May 1860 Rajah Gouree Shunkur 
entered his own name not alone, but with the other members of the family, 
as the persons fit to succeed: he could not have intended to devise to 
himself by a will or codicil-he clearly meant, by entering his o\mi name 
as one of the sharers, to express liis wish and intention that the estates 
should he held jointly during his own life as well as after his death. 

(Record No. 1. pp. 30, 31.) , r f fn 

Their Lordships are of opinion that the transfer 0 the property to 

the joint family was complete in the lifetime of Gouree Shunkur, and that 

it was acted upon in his lifetime as well as after his death. Beharee 

Lall. and Kunhya Lall, and the other members of the family succeeded to 

the estates, not by inheritance, for they were not Gouree Shunkur s 

heirs, but by survivorship, and Beharee Lall ana Kunhya Lall iespectivel> 

became managers, according to the custom of the family, and as they 

would have done if no change had been effected by s Pio- 

clamation, etc. The beneficial interest continued in all the suivivmg 

members of the joint family. ^ . t n 

In his petition, dated 28th June 1867, Ea]ah Beharee Lali stated 

that all the present members of the family acquiesced and consented that 

the tabular statement (in one part of the petition called a testament, 

and in another "an instrument which was filed during Eajah Gouree 

Shunkur^s incumbency, was binding and efFectual. vBecord JNo. l, p. 

323 ) 

No speeial mode of transfer is required by the Hindu law, even a verbal 

transfer is sufficient. . i. t 

It may be urged that S. 16 of the Act enacts that no transfei of any 

estate, or of any portion thereof, or of any ^ 

teluqdar or grantee, or by his heir or legatee, under the proms,ons of this 

Act, shall be valid unless made by an instrument in writing signed by the 
transferor and attested by two or more witnesses. But that_ section was 
not intended to be retrospective or to affect transfers made previously to the 
passing of the Act. Ss. 14 and 15 speak of transfers heretofore made 
and it never could have been the intention of the legislature to gender vo.d 

sales or transfers made before the passing of the Ac , V®"® ^ 

another taluqdar Under S. 14. or by a taluqdar to any other person under 

S. 16. if not made by writing signed by the transferor m the presence of 

* 
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two or more wilnes^scs If Gouree Shunfcur had in his lifetime sold the 
estate ,iiul conveted it by deed to anotlier talukdav, Act I of 1869, passed 
a tei Gouree s death, would not have rendered thesale void. Ss 17 and 18 
are clearly not retro.spective, and S. 19 applies only to future eases and 

L'sinr ‘’Tf ■' the 

mt hoH, 8 ’r transfers, and S. 19 to wiUs, 

_ ut l.oth Sections use the words „mk under the provisions of the Act ■" 

55- cannot be held to apply to a transfer made by deed, will, or otberw se 
3 suth. P.c. l^issed. otneraise, 

304 = 3 1 .A. the chiin'of ^bove stated their Lordships are of opinion that 

"e cUim o rhe sons of Rajah Gouree Shunkur to exclude the other 

<! • sin.i’Tl” taluqdari estate cannot he 

Saraawati V tbo conclusion of the Judicial Commissioner in his first 

P.C.J. 611. J, ^ ^ that the same law of succession must he applied to 

Inirllv' estate, and to the moveable property, is correct. It is 

hau 1 > necessary to remark that Ram Sahoy. if he seeks to take the bene 6 t 

ul.,V must bring into the common stock the taluqdari property 

t 1 n"fi to his brother. Sheo Pershad, or which 

L04-J The next question is. what is the rule of succession to be applied. 

tJpoD the fii^t hearing before the Deputy Commissioner, he rejected the 

Claim of Ram Sahoy altogether, and awarded to the plaintiff one- 6 fth 

shaie of all the property as that to which he was entitled under the will 

0 Rajah Gouree Shunkur. Upon appeal the Commissioner modified that 

deciee. and putting a different construction upon the so-called will. 

aw aided to the plaintiff a one-seventh share of all the propertv, moveable 
and immoveable. ' 

Upon special appeal to the Judicial Commissioner he remanded the 
case lor the trial of certain issues of fact, of which tiie only important 
ones to he considered are the 6 th and 7th. Tliey are as follows 

b. What IS the measure of the share of each party. In the personal 
pioperty. In the estate now found to be ancestral? In the acquired 

T 4 K\ custom as to succession (Record No. 1, 

p. i45J ^ 

, V,- those issues fresh evidence was given as to Chundun’s chit. 

uhich had been found by the Deputy Commissioner not to have been 
proved. 

yv o 11 f /s rfH M A ^ * a new case, and to- 

call fresh evidence upon an issue on which they have failed upon the 

te / adduced in support of it, and more especially is it so 

in the Mofussil Courts in India. But the parties not only gave fresh 

evidence upon the issue as to Chundun's chit, but they were allowed to 

8 ,hov r ^ new case, and to enter into evidence to prove that Ram 

lette? h f u ‘u® siened copies of the 

movIaWe^stete Pa.rtition of the im- 

rhimdnn-s Ih sha^res coiTespondmg in extent with those specified in 
Chundun s chit as to the Es. 1,10,000 therein mentioned. That was a 

the nrn ** "'‘’,“='1 never been suggested or raised bv any of 

whn hn!l nn appeal, and in support of that case witnesses, 

ho had been e.xamined upon the first trial, were examined de novo and 
materiallj' altered and added to their former evidence 

As the ultimate decision of the Judicial Commissioner after the 
remand, turned upon Chundun's chit, their Lordships will proceed te 
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consider the evidence given with reference to that document. Before 
doing so, however, it will be well togobackandreferwithmoropaili- 

culiirity to the proceedings in the Oudh suit, n 

The plaintiff claimed one-fifth of the whole property, moveable and 
immoveable, basing his claim on the will of Gouree Shunkur. 

Hnrpn;shad claimed to be entitled, as the eldes son of Gouree 
Shunkur, to succeed to the whole of the Jlourawan estate (Eecoul No _ , 
p 75 1. 20), whilst the other sons of Gouree Shunkur contended that the 
wishes of Gouree, as expressed by the document (m one place called by them 
a will and in another a deed), where that the property should be divided 
longst all of his sons {id. p. 76, 1, 9 and 11). The only parties in the 
Oudh suit who relied upon the p.iper called Chundun s chit, weie Sugbur- 
dval Mohun Lall, Ham Dyal, and Kashee Pershad, grandsons of Chotav 
Lall’ and great-grandsons of Clnindun, and Balinokund and Banee I orshad, 
sons of Chotay'and grandsons of Chundun They said that the talooka 

could not. under the will of llehavee Lall, be broken up (p. 77. 1. 1 
and they set up Chundun’s chib merely as to the moveable piopeiti. 
houses and gardens. They never stated or alleged that any of the mem )eis 
of the family had signed copies of it. or had assented to. or agieed to be 
bound bv it It was contrary to their case tliat it \vas intended to appb 
L any part of the immoveable [65] estate. Tl.eir pleader. Kali Pershad. 

stated in the fifth ground of their defence as 

“ According to a letter of Lalla Chundun Lall. Chota^ Lall was e 

titled to one-third of the moveable property, houses, and garden^ Plan 
tiff is therefore entitled to one-sixth. (Record No. 1, p. 77,1. 13.) 
wks by putting Earn Sahoy out of the case a together, 
divide the movealiles amongst the five sons of Chundun and the r descei d- 
ants and giving Chotay a double share under Chundun s chit. In tl s 
wav’they deduced the plaintiffs share in the moveable property fiom a 
fifth to a sixth and set up a claim for Chotay’s descendants m the move- 
!l,‘hoVsef kn^r «ar.den\, to two-sixths or 

share Balmokund, by the same pleader, stated that he, and no 

of Gouree Shunkur. was entitled to succession. 

he was entitled to the whole of the immoveable estate as tabokdai. 
(Record No. 1., p. 77, 1. 44.) That claim, however, has since been aban 

^°"^Ram Sahoy the descendant of Gunga Pershad contended that the 

plaintiff, as representing one of the five sons of he h mseU 

a one-tenth share, that is to say, to one-fifth of a ^ 4 "^^ 

claimed the other half, as representing " it h^t he 

family. He was not originally made a defendant the Oudh ^uit. but^he 

intervened and was allowed by the Depu y , twentv-seven 

plaintiff’s claim only so far at it related to of making good by 

villages which stood in his name, leaving him e p „ 1 n 86 1 41) 

a separate suit any further claim he m.gh have, ^^omm s 

The only issue in the Oudh suit ® the lUh 

sioner which raised any question as to C un TTmveable nronertv 

(Record .No. 1. page 87). and this had reference to the moveable property 

phly.^, The issue “'“''“"“cTotay Ml entitled to one-third of the 

iiri- .iSi. r ..a .h......... I-™ ... 

stated bo be on the descendants of Chotay a . , . jilipepd 

TT««« loono ‘■bp Danutv-Commissioner found that the aiiegea 

Upon that issue P ^ ^ the evidence then before 

chit was not: eenuine, and very propmiy t 4 . 

him, for the original had been withdrawn and was not produced. It has 
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already been stated that the Deputy-Commissioner in liis judgment before 
roDi;.nd awarded the plaintiff one-fifth of the property, and that upon 

appeal by Ham bahoy to the Commissioner that decree was modified and 
one-seventh awarded to the plaintiff. 

Commissioner was delivered on the 7th May 
870 in Kara Sahoy’s appeal only. On tlie Gth May, only the day before 
the Commissioner gave judgment in Ram Sahoy’s appeal (Record No. 1. 
page 120, 1 26), the defendant Balraokund and other descendants of 

Chotay, including Mohun Lall, presented another appeal (Id. 108) and 
on the 12th May 1870. five days after the judgment of the Commissioner, 
the defendants Ramchurn and others preferred a third appeal {Record, 
page 118), both of the last two appeals being against the decision of the 
Deputy-Commissioner of the 28th March 1870. The appeals appear to 
have been out of dace (Act VIII of 18o9. S. 333) unless there was great 
delay m granting a copy of the decree appealed against. Be this, however, 
as it may, the appeal of Balmokund and others was admitted, and judg¬ 
ment was pronounced upon it by the Commissioner, who upheld the 
judgment he had given on Rum Sahoy’s appeal. 

One of the grounds of appeal by Balmokund and other descendants 
of Chotay, I.66J including Mohun Lall, to the Commissioner from the 
decision of the Deputy-Commissioner was, not that upon the evidence the 
Deputy-Commissioner ought to have found in favor of Clumdun’s chit but 
that they had no opportunity of pioving Chundun’s chit put in evidence 
by them on the first hearing of the suit. (Record No. 1, p. 109 1 34 
and p. 121, 1, 21.) ’ ’ 

The Commissioner expressed no opinion upon the point though he 

stated generally thac nothing had been advanced to shake the propriety 

of his decree in the other appeal, which in fact gave no effect to Chundun's 
chit. 

From that decision a special appeal was preferred to the Judicial 
Commissioner by Balmokund, Mohun Lall, and others, in which they set 
up a ground of appeal as regards Chundun’s chit similar to that which 
had been stated in their appeal to the Commissioner (Record No. 1, p. 
136, 1. 4); but they still claimed in their appeal the right for Balmokund, 
as the eldest member of Chundun’s family, to succeed to the whole of the 
immoveable estate {Id. p. 135.1. 37). With regard to the custom of the 
family and Chundun’s chit, they said. “The appellants have had no 
opportunity to produce evidence tvith reference to the custom of the family, 
the will of Rajah Beharee Lall. and the writing of Chundun, and to file 
the latter" (Record No. 1, p. 136. 1. 4). The Judicial Commissioner 
expressed no opinion with reference to that ground of appeal, though he 
ought to have done so. If he had expressed a judgment upon the point, 
he ought to have held on special appeal that, as a matter of law, there 
was nothing m the objection. The appellants had not, nor had any one 
of the parties to the suit, set up a custom in the family with regard to 
the extent of shares to which brothers and the descendants of deceased 
brothers were entitled on partition of immoveable estate. They had every 
opportunity to do so if they wished, and to prove it if they could With 
regard to Chundun’s chit, they not only had an opportunity of filing it, 
but they actually did file it in the Court of the Deputy-Commissioner, but 
they afterwards withdrew it before the hearing (Record 1 p 96 1 15) • 

and they also gave such evidence as they thought fit respecting it, but 
did not produce the original. 

Sheo Churn on the first trial before the Deputy-Commissioner, stated 
that two copies of the letter, that is, Chundun's chit, had been made and 
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signed by Hurpurshad. Beharee Ball, Ram Narain, Kunhya Ball, and 
Madho Pershad, and he afterwards added, and by Baboo Ram Sahoy [Id. 

p. 84).— 

Mungul Singh said (W. p. 84), mr- t 7 
“ I was sitting near the Baradurree one morning m Magh, lAio b., 

Raja Beharee Ball. Ram Churn. Beni Pershad, Mohun Ball. Hurpurshad, 

Ram Sahoy were there ; Balmokund was having his hair dressed at a _ 

little distance. They all agreed to abide by Balia Chundun Ball’s letter. ^ ^ ^ gg 

and went away. A Hindee chit was written (lie does not say a copy of-:- 

Chundun’s chit was made) by Raja Beharee Ball, and Kunhya Ball, Ram 3 Suth, P.C. 
Sahoy, Beni Pershad, Hurpurshad, Ram Churn, Madho Ball, signed it. I 304 = 3 I, A. 

cannot write or read. t> •-n 259=3 

“ Cross-examination, —Hurpurshad took this letter awa>. Beni lei- 

shad took the original of Chundun Ball. Ram Sahoy took away another. ^ ^ ^ 

I was there by chance. I never was sent for before. 

As regards the evidence given after the remand respecting Chundun s 
chit, their Lordships consider that the Deputy-Commissioner was correct 
in stating that, with the exception of the testimony of Bern lershad and 
Deenanath, the additional evidence (W. p- 351 to 357), merely goes to 
show the existence of the document {Id. p.^373. 1. 3). That fact is now 

admitted. Deenanath’s evidence is at p. 358. . , 

[67] He says at 1. 17: “I have seen with Bern Pershad and with 

Hurpurshad a chit purporting to be written by Chundun Ball a year before 
I entered his service. I saw the letter dunng Chundun s life, and lie spoke 

tome about it, and said he wished Gunga ® 

Chotay Ball’s Rs. 30,000; and the others Rs. lo.OOO each (Oudli Recoid 

This shows that Chunduti’s intention when he wrote the document 
was that the several members of the tam.ly should each ‘'eceive the 
particular amount set opposite to his 

Mcording to that evidence, does not appear at that time to have msei ed 
the amounts as expressing the proportions in which the ‘'’® 

family was divisible by custom or was at all times in ^ 

if partition should take place. Deenanath however, adde hat the 

conversation was casual, and in answer to tlie Court, said In the con 
versation above described, I understood from Chundun Lallthat he meant 
the whole property to be divided amongst the kinsmen m those P>-PP° 

the word, 'Ursalha’ was used by him. The ® 

of Golam Ali Khan driving the family across the Ganges m 12, o F islee^ 

That was about the year 1848, and the conversation applied to the pio- 

perty as it existed at that time. i nunnritm in 

The statement as to what the witness understood fiom Ch^du° in 

1848 to be his meaning is too loose and ^ or 

it was never mentioned, or even alluded to ei ■ or state- 

cross-examination at the first trial; is quite a . , . 

. • 1 • • 4 .:^^ AUiof fhat Chundun had told him that lie 

menfe m his examination in cniei unab t ii» -d on nnn 

wished Gunga Pershad’s sons to get Es. ^ ® f 

and the others Es. 15,000 each, coupled with Ins 

examination that Chundun’s property consisted of Rs. 400,000 

Rs. 500,000 when the paper was written. .ui. 

The Deputy-Commissioner m his judgment, leferiing to this sUte 
ment of Deenanith, says -.-“This evidence is 

Oonrt in attaching to the document a meaning ‘hat on the 

face of it," and their Lordships entirely agree with him. 

Deenanath did not, on his examination after remand m the Oudli 
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1876 suit, spciik to the fact of copies having been made or signed by other 
M\v 30 . “^embers of the family. His evidence was given on the 19th August, and 

_ it will he seen that, when examined before the Subordinate Judge in the 

Cawnpore suit on the 10th ^larch 1870, lie swore not only that copies 
Privy had been made and signed, but that after hnishing the copy the following 
Council, sentence was added thereto; “Every one should divide and take his share, 

_ according to the letter of Lalla Sahib.” (llecord No. 2, p. 148.) He is 

_ witness who spoke to that fact. Beni Pershad, one of the sons 

- • ^ of Cliotay, who was interested in acquiring a double share for his branch 

3 Suth. P.C.of the family, said:—“Two copies of the letter were made by Beharee; 
304=3 I.A. copy was given to Ram Sahoy, and the other to the descendants of 
259-3 Chundun hut he did not state that any sentence was added thereto, or 
Saraswati's copies were signed by any of the members of the family, though 

he is one of the persons who was said by Mungul Singh to have signed 
^ ■ them. He went on:—“The chit of Chundun should regulate the partition 
of the property of every description” (368, line 28). But this was mere 
matter of opinion. He did not at that time state that any agreement to 
the effect was ever entered into by tlie family, and it is quite at variance 
with the defence which he had set up. 

The Deputy-Commissioner, in his judgment on remand, found that 
there was no ascei'tained custom as to partition (Record No. 1, p. 369, 
line 5). and putting Chundun’s chit out of the question their Lordships 
[68] are of opinion that that finding was correct. 

With respect to Chundnn’s chit, the Deputy-Commissioner, after 
giving his reasons in detail, and amongst others that theoriginal document 
had not been produced, said :—“I am still of opinion that the proof of the 
genuineness of thedocumentis insufficient; and even admitting its genuine¬ 
ness, I cannot set any value upon it.” He said :— 

It has been found that Chundun Lall and Gunga Pershad were a 
joint undivided family, and hence Chundun Lall had no legal power to deal 
with more than his own share, i.e., one-half of the joint property. 

For these reasons I set aside altogether the so-called lorithig of 
Chundun Lall. It has been found above that no ascertained family custom 
respecting partition has been established, and I find, in consequence, 
on the issue, tliat the measure of the share of eacli party in the personal 
properly is Hindoo law. under which Baboo Ram Sahoy will take jne-half 
(i^), and the sons of Chundun Lall, or their representatiiis, each one-tenth 
(i\j)' In the ancestral estate, and tliat acquired up to the 14th February 
1856, I find that the measure of the share of each party is also Hindoo 
law, and that under it Baboo Ram Sahoy will take one-half, and the sons 
of Chundun Lall, or their representatives, each one-tenth. I find that 
in the acquired estate of Baboo Sheo Pershad, i.e., Bunthra taluqa, Baboo 
Ram Sahoy is entitled to the sole ownership, the measure of his share 
being Act I of 1869, and in the acquired estate or * grant ’ of Gouree 
Shnnkur, as previously explained, I find that the measure of the share of 
eacli of the parties is the will of Rajah Gouree Shunkur, under which the 
sons of Chundun LaU, or their representatives, and Baboo Ram Sahoy, 
will each take one-sixth.” 

The finding of the Deputy Commissioner, taken on remand, after¬ 
wards went before the Judicial Commissioner. He found that Chundun’s 
chit was genuine, not that all or any of the parties had signed a copy or 
copies of It, or had agreed to be bound by it; but he considered that the 
document set forth the custom under which the ancestral estate had been 
held, and to which both Rajah Gouree Shunkur and Baboo Sheo Pershad 
in their wills, and Rajah Beharee Lall, in his petition, alluded. 
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The following is an extract from his judgment, p. 384, 1. 23, Record 

I ;_ 

“The Court of First Instance would apply to the ordinary Hindoo 
law, but it appears to me that such a ruling would not only be in direct 
contravention of the repeated declaration of this family for many yeais. 
that the joint estate was subject to family custom ; but in direct opposi- Council. 

tion to the expressed wishes of the two grantees, Rajah Gouree Shunkui _ 

and Baboo Sheo Pershad. in respect to the estates over which they 
respectively had a power of testamentary disposition. ^ ^ ^ 

“ Had these latter intended that their grants should be divided 3 guth. PX. 
according to Hindoo law, nothing could have been easier or more natural j 

than for them to say so. But what they do say is, We liave a custom 259=3 

under which we now hold family property, and by that custom we wish 

the succession to our acquired estate to be regulated. 

“ I think it impossible for any member of the family to say tliat the P.C.J. 611. 

division should be by law, rather than by family custom. 

“ The difficulty is to decide what is that custom. 

“The two instances of separation in previous generations do not 
assist us. for they are evidently not regulated by a common law, hut vvere 
friendly agreements, the amounts given off being determined amicably, 
and based probably on facts known to the parties concerned, and to no 

“?t is hardly disputed that the greater portion of the property held 
prior to the [69] recent grants was acquired by Chundun Lall and his eldest 
son. Chotav Lall; and I myself can speak from many years ^ 

the veneration in which the Burra Lalla (Chundun Lall) was held by the 
joint family, and to the fact that all ayreed that thouqh the family lived and 
hoped to continue as undivided, yet that Chundun Lall had imde a division 
prior to his demise, which was preserved in the family archives, and recorj- 

" A paper, purporting to be a copy of the record of the division so 
made in Chundun Lall’s own handwriting, has been produced m this suit 
and it is admitted that it is a copy of the document filed m the Court of 

Cawnpor^e ridicule has been cast upon this paper, and the Court of First 
Instance deemed it unnecessary to enquire into its genuineness oi its 

The ridicule was misplaced, for the points which to the ignorant, 
appear ridiculous, are precisely those which 

genuine production of the patriarchal head of an undivided Hindoo family. 

“ In this Court there has been no real attempt to deny its genuineness, 
nor evidence offered to refute it, and as it has )een oun ^ 

highest Appellate Court to be genuine "X-pI n nm 

parties in respect to properties held by them in the Nor h-Western pro¬ 
vinces, and not subject to the special law of Oudh. I think i^t unnecessary 

to remand this case again for trial of that issue, and, 

power of review, I find that the document produced as Chundun Lall s 

« • 

Sge^u^ne. ^ doubt but that that document sets forth 

the custom under which the ancestral estate has been held and to which 
both Rajah Gouree Shunkur and Baboo Sheo Pershad in their wills, and 

Rajah Beharee Lall, in his petition, allude. 1.^1 

He then declared his finding on the several issues directed on he 
remand, and on the 6th and 7th. He said, on the 6th, I find that the 
measure of the division of the personal property, the ancestral and the 
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1876 several acquired estates, including the Buntlira taluqu, is the custom of 
May 30. family; and on the 6th, liiat the family custom is set forth in the 

_ ’ writing of Lalla Chundun Lall, and that by it there falls of the entire 

estate divided into 22 portions, to the heirs of Gunga Pershad, 4 portions; 
Privy to the heirs of Chotay Lall, 6 portions; to the heirs of Eajah Gouree 
Council. 3 portions; to the heirs of Rajah Beharee Lall, 3 portions; to 

_ heirs of Kunhya Lall, 3 portions ; to the heirs of Jankee Pershad, 3 

portions.” 

26W.R. 55= concludes thus:— 

3Suth. P.C. ‘‘I therefore find that plaintiff. SheoDyal, as the only son of Lalla 
304-3 LA. Kunhya Lall, is entitled to a share equal to three out of twenty-two equal 
259=3 of the entire estate, and cancelling the decrees of the Commis- 

Saraswati’s Lucknow, dated 7ch May and 2ad .June 1870 (as before). 

^ amend, as above, the decree of the Deputy^Commissioner of Lucknow, 
P.C.J. 611. dated 28th March 1870. said share to be enjoyed by said Sheo Dyal, subject 
to and in accordance with the will of Rajah Gouree Shunkur. deceased ; 
and. considering the courteous and liberal manner in which the advocates 
of all parties have in this Court consented to the arrangement which 
enables the interests of all concerned to be determined in one judgment, 
I rule that when finally taxed in this Court all the costs in all the Courts 
in this case shall be costs against the estate.” 

The finding upon the /th issue is altogether at variance with the 
cases set up by the several defendants in the suit, none of whom, as before 
observed, with the exception of the descendants of Chotay Lall, ever relied 
upon Chundun s chit, and they, only as regards the moveable property. 

L70j The genuineness of the document is now admitted, but it does 
not of itself prove a custom. 

A custom is a rule which in a particular family, or in a particular 
district, lias from long usage olitained the force of law. It must be 
ancient, certain, and reasonable, and being in derogation of the general 
rules of law, must be construed strictly. But Chundun’s chit did not allude 
to or prove a usage in the family, or profess to lay down a certain definite 
rule which could be applied to any other state of facts than that which 
existed at the time it was written. It was not. and could not be, acted 
upon or applied to all cases of partition amongst brothers or descendants 
of brothers. It was a mere proposal for the division of Rs. 110.000 
amongst certain then existing members of the family. What general rule 
can be extracted from it ? Is it that in all cases where there are two 
brothers, the eldest having five sons, shall take nothing (for that was 
the case as to Chundun. by his own chit), that his eldest son shaU take 
six twenty-seconds or three-elevenths, the rest of his sons three twenty- 
seconds each, and his brotlier four twenty-seconds, and what is to be the 
case where there are more than two brothers or the descendants of more 
than two? Their Lordships are of opinion that Chundun’s chit did not 
declare, was not intended to declare, and was not evidence of. a vaUd 
family custom. There was no evidence in the Oudh case of an agreement 
by which the parties bound themselves to act upon it on any future parti- 
^on of the family property, moveable or immoveable. The Judicial 
Commissioner did not rest his judgment upon the fact that an agreement 
between the parties had been proved, but upon the fact that Chundun’s chit 
set forth a custom under which the ancestral estates had been held, and to 
which he stated Rajah Gouree Shunkur by his will alluded. He referred 
to his own experience with regard to the veneration in which Chundun 
was held and to his knowledge that the family had recognized a division 
which Chundun. prior to his demise, had made. 
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It ought to be known, and their Lordships wish it to be distinctly 
undei-stood, that a Judge cannot, without giving evidence as a witness, 
import into a case his own knowledge of particular facts. If the means 
of knowledge of the Judicial Commissioner of the facts spoken to by him 
in his judgment as depending upon his own knowledge, were capable of 
being tested, it would probably turn out tliat it depended upon mere rumour 
or hearsay, and that his evidence as to those facts would not have been 
admissible if he had been examined as a witness. But even if the 
Commissioner’s statement of facts from his own knowledge be taken as 
evidence, Chundun’s chit did not establish a custom as to the extent of 

shares upon partition, especially as regards immoveable property. As to 

such property the terms of it were not applicable. It expiessly sajs, 
“Each sharer will take his share half in money and half in gold, silver, 
and debts due,” and if the translation in the Cawnpore case is to be relied 
upon, it savs. “half the estate consists of cash, and the other half of 
silver, gold,' and debts” (Record 2. p. 91); which shows that it was 

intended to apply only to property of that description. 

The Judicial Commissioner not only found that Chundun s chit set 
forth the custom as to the shares in which the family property was divi¬ 
sible, but he interpreted the documents called Gouree Shunkur s will, and 
the tabular statement, as referring to a family custom by which the ex¬ 
tent of the shares of the difierent members of the family was regulated. 
Their Lordships do not put that construction upon those documents. 
No such custom was set up by any of the parties to the suit in answer to 
the plaintiff’s claim. [7l] The custom referred to in the documents called 
a will was merely that “ the eldest member of the family continues to be 
the head ” : “that every one possesses a share; that the other brotheis aie 
at liberty to have their shares separated if they wish it; that the head 
has no power to alienate without consulting every shareholder, and a 
wish was expressed that the old custom of maintaining the share of each 

shareholder should be preserved in opposition to the ^ 

ture. But there is no allusion to any custom under which tlie diffeient 

members of the family were entitled upon partition to shares other than 

those provided by the rules of the Mitacshaia. 

Deenanath. in his evidence, says, “The custom of the family was 
that the eldest member had the direction.’ Goui-ee Shunkui did not 
state in the tabular statement, any more than in the 
will, that there was a custom as to tlie extent of the shares to ^ ® 

several members were entitled upon partition. In the a u a ^ 
he divides the members of the family fit to succeed under two ^oads the 
sons of Chundun ” and “ the sons of Gunga Rershad. He does not num¬ 
ber them from one to seven ; but he numbers Chundun s sons “om one 
to five under one heading, and Gunga s sons one and t wo un er > 

he puts himself down as one of the five, and inserts gran son 
place of deceased sons, thus :" The sons of Ghot&y LaU. deceased a 
^ the son of Lalla Jankee Pershad, deceased. He does not state that 
Chotay’8 sons will take two shares, but puts them down as representing 
their father as one of the sons of Chundun; and he also ijuts down Jan- 
kee Pershad's only son as representing his father, as another of the sons 

of Chundun. 

The entry is as follows 

Sons of Lalla Chundun Lall, deceased : 

1. Sons of Lalla Chotay Lall, deceased. 

2. Rajah Gouree Shunkur. 
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3. Lalla Beliaree Lall. 

4. Lalla Kanliya Lall. 

5. Son of Lalla Jankee Pershad. 

Sons of Lalla Gunga Pershad, deceased : 

1. Lalla Siiiva Pershad. 

2. Lalla Ram Sahoy. 

See also tabular statement.. Record No. 1. p. 71, in ^vhich the words 
descendants of Chotay Lall” are used insteail of the words '^sons of 
Chotav Lall.” 

Tlieir Lordships consider that tlie pro])cr interpretation of that 
document is that Gouree Shuukur consideve*!. represented, declared, that 
it was his wish and intention that the property should be divisible per 
stirpas, and tiiat is clearly the mode in which, in the absence of a 
family custom, the property being joint, would have been divisible 
under the Mitacshara. See the '* Mitacshara ” on Inheritance, Ch. 1, S. 5, 
Par. 12. 


It is not likely that Gouree Shunkur. who had had the sunnud 
granted to him, and been allowed to engage for the Government revenue, 
intended to say, and it is clear that he did not say, that it was his wish 
that his nepliews, Chotay’s sons, as representing their father, were 
entitled, by custom or otherwise, to a share double the amount of that to 
which he himself was entitled. He certainly did not refer to Chundun's 
chit, and he could not have referred to the copies which are alleged to 
have been made and signed after his death. 

Tiie Judicial Commissioner’s judgment as to what was the nature and 
extent of the custom is founded entirely on Chundun’s chit. The custom 
spoken of by Rajah Gouree Shunkur in the documents called his will, is a 
custom said to have existed in his family for generations past. There 
certainly was no evidence of any partition in the family in which the pro¬ 
perty had been divided in the proportions specified in that [72] document. 
The evidence, such as it was, was all the other way. It showed, so far 
as it went, that upon the partition between Chundiin and Gunga Pershad 
and Moonnoo each took one-third. See Runjeet Singh’s evidence (Re¬ 
cord No. 1, p. 352, I. 7 : Id., 1. 20. p. 353). Ram Sahoy swore that 
Rajah Beharee Lall told him that the documents showed that upon the 
separation of Moonnoo two-thirds of the uroperty was reserved for 
Chundun and Gunga Pershad (Record No. 2.'Supplement, p. 4). Deena- 
nath, in his evidence, says, when Jubboo separated, he got a 4-aiinas 
share, and Chundun 12 annas of joint property. I have often heard this. 
When ^loonnoo separated, out of 4 annas he got 1 anna 3 pie: Gunga, 
1 anna 3 pie ; and Chundun, 1 anna 6 pie. The 12 annas was not divid¬ 
ed. it was left to meet expenses of the business. 

The evidence in the Oudh suit cannot be supplemented by that wliieh 
was given in the Cawnpore suit in December J870. long after the final 
decision of the Judicial Commissioner of October 1870 was pronounced. 

Reliance was placed upon Ram Sahoy’s letters as showing his own 
admission that he had no right to anv share in the family estate. It 
cannot now be disputed that he is entitled to a share, though the extent 
to wnich he is entitled is a matter in dispute. Their Lordships agree 
-with the view which the High Court took of those letters. They consider’ 
that, being had to the circumstances, an admission that he was 
not entitled to anything cannot be fairly drawn from them. He probably 
was under the impression afj the time they were written that by virtue of 
Lord Canning s Proclamation, and the sunnud which had been issued, his 
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benetioiAl inberest as a sharer liad hjen confiscated, and that Behan was 
the beneficial owner of the whole of Mourawan. The letters, if they amount 
to an admission at all, amount to an admission that he was not entitled 
to any portion of the Mourawan estates, they certainly cannot be evidence 
to show that he was entitled to only two-elevenths of it- 

Their Lordships having decided that the property which was granted (^q^ncil. 
to Raiah Gouree Shunkur by sunnud. etc., was transferred by him to _ 

the family to be held as joint fa.nily property the whole of 26 W R 55= 

in disDLite in both the suits must be governed by the sameiuleb. Then-^- 

Lordshios are of opinion that neither by custom, usage, contract, nor by 3 suth. P. C. 
any other means, has the propsrby in dispute in the Oudh suit at any time j ^ 

become divisible upon partition in any other manner or m any other 
shares than according to the rules ol the MiUcshara. They are 0 opinion 
that the finding of the Judicial Commissioner on the sixth and seventh « 

issues, that the measure of division 01 the personal property, the ancebtial P.C.J. 611. 
and the several acquired estates, including theBunthra estate, is the cus¬ 
tom of the family, and that that family custom is set forth in the writing 
of Chunlun Lill, and his decree founded upon that finding, are erroneous, 
and that the property must he divided according to the rules ot -tjtac- 
shara. There is not sufficient evidence to warrant a finding that Kam 

Sahoy was to take the Bunthra estate and the T 

share of the property ; and their Lordships are of opinion tha - 

seven villages must be held to form i^rt ot the }Oint family estate, and 

tniidfc CLccordincly b© divided as p 3 #rt ot it, ^ • t i l* 

It was agreed at the hearing of the appeals that tlieir 

should decide whether tha Bunthra, estate is part of the 1“'"* P' °‘ 

perty, and is divisible in the same manner as the Mourawan est.ite T1 ey 
are of opinion that it is. Sheo Pershad to whom it was panted, I avinfe 
signed documents similar to those which were signed by Goii.-ee Shunto 
as to the Mourawan estates (Record No, 1, page 27, 1. 30), BunJiia 

became part of the undivided family estate. f'„,,,nnnrp 

[73] With regard to the property which is the subject ol the C.iw npoie 

suit their Lordships are ol opinion that Chundun's chit does not apply to i., 
anhhaTit not sat^ proved that the members of the family over 

agreed that, upon partition, it should be divided in the proportions specified 
in Chundun's chit with respect to the Rs. 110,000, therein mentioned. 

Beni Pershad's evidence in the Cawnpore suit, given on the 19th 

December 1870 (Supplemental Rscord in that suit ™ J' 

different from that which he had previously given on the 23id .liigust 

1870 in the Oudh suit after the remand. j 

He was greatly interested in the result as one ol the descendants of 

Ohotay Lall, tnd his evidence in the Cawnpore suit was 8'™" 

last judgment of the Judicial Commissioner had been pronounced on the 

29bh October in that year. ^ 

He then stated lor the first time that copies '7),^ 

signed by six members of the family, that is to say y 

®“''C°6ven that would lall short ot proving that they Imd agreed that 
upon any future partition of immoveable property, their 
adiusted in the same proportions as those in which the Es, 110,OUU 
ment^rin Chundun's chit were to be divided. None of the witnesses 
corroborated the evidence of Deenanath given in the, Uwnpore suit 
(Record No. 2. page 148). that an additional santenoe was added to the 
copies of Chundun's obit which the parties are said to have signed. 
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1876 Chunciun’s chit had reference only to moveable property, and. without 

JlAY 30. addition, could not be applied to the partition of immoveable 

_ property. 

Beni Pershad went on to say that the signed copies were delivered 

Privy one to Ilurpur^liad. and one to Ram Salioy fSupp. Record Cawnpore case! 

COLXCIL. 1^- persons above all others whom it was necessary to bind 

_ ^]y them. The story is most improbable. Ram Sahoy (Recoid No. 2. 

9 fi w R SR - p:^ge 4) swore that an arrangement was come to by which 

- ■ Bunthra and other jn-operty was to l)e taken by him as his share, and in 

3 Suth. P. C. this he was corroborated by Beni Pershad. The latter, after stating that 
304=3 I.A Chunciun’s chit were signed, said, “ After this Ram Sahcy got 

259=3 X and took the profits. Ram Sahoy took 

... villages in accordance wdth the arrangement. The chibta on 

aaraswatis account of the whole estate was not made up, hut these villages were 
P.C.J. 611. gi\en to Ram Sahoy to receive the full profits, while the remaining villages 
continued to be attached to the Koothee at Oonao (Id. Supplement Record, 
page 2, 1. 2o, etc.). 

Fuither he, said Rajali Beharee, did not sign the paper which I have 
deposed was drawn up in his lifetime, he wrote the copies and his son 
signed it. {Id. p. 3,1. 1.) 

Again at the meeting of the family at wliich the document executed 
b> all of us was prepared, tliere was no mention made of any otlier paper 
but the document of Chundun.” 

Hurpurshad denied that a copy of Chundun’s chit was signed by the 
family. (Record No. 2, page 180.) 

Ram Narayan said he did not know whether he had ever signed such 
a paper. He said, If I see the paper I can say,” but none w'as produced. 

l\Iohun Lall w’ho was interested in obtaining a double share for the 
descendants of Chotay, of wdiora he was one, on his first examination 
before the Subordinate Judge (Record No. 2, page 143), did not corroborate 
the other witnesses as to the delivery of the signed copies to Hurpurshad, 
and Ram Sahoy respectively, but he corroborated Ram Sahoy and Ram 
Pershad as to an agreement having been come to by which. Ram Sahoy 
was to take the 27 villages, etc., in lieu of his share. [74] He said in his 
evidence, taken 18th March 1870 (Record No. 2, page 146, line 3), 
“About two and a half or three years ago Rajah Beharee Lall,’ Hurpur¬ 
shad, and Ram Pershad were looking at the document—f.e., Chundun’s 
chit and^ I was present there, but he does not say that copies were 
made or signed by any of the family, 

Deenanath in his first deposition in the Cawnpore suit (Record No. 2, 
page 148), said the copies were signed in 1274 Fuslee, w’hich would be 
about the time above mentioned by Mohun Lall. In his deposition in the 
Oudhsuit after remand (Record No. 1, page 358) he speaks of the chit, 
and not of the copies. In his examination before the High Court after 
adjournment, he said the copies were made in 1275 Fuslee. 

Mohun Lall in his deposition taken on the 7th December. 1870, after 

the adjournment, says. I first saw it about three years ago,” that would 
be m 1867. 


Further, in his first examination in the Cawnpore suit, Mohun Lall, 
speaking of Chundun’s chit, said (Record No. 2, p 143 1 29) “ It is in 

the handwriting ot Chundunand he went on-“ Subsequently in the 
oj iiajah Beharee Lall a iMrtitioii deed was executed by the vietnbers 
of the /aim y, and signed by all of them. Rajah Kunhya Lall, Baboo Bam 
Sahoy. Lalla Balmokund. Madho Pershad, Hurpurshad. and Ram Narayan 
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attached their signatures to the document. It is probably with some of the 1876 

members of the family ” [here some of the words are omitted, probably it 30. 

was agreed that the family"] 'should divide the property according to tlie _ 

directions of LallaChundun Lall, contained therein." Here he speaks of a pjjjyy 
deed of partition, which \\\is probably with some of the members of the 
family. He could not refer to the copies of Chundun’s chit which, in bis COUNCIL. 

examination after adjournment by the High Court he said were given, one to - 

Hurpurshad and one to Ram Sahoy {Record No. 2, p. 182). H^proceeded . yy g 55 = 
—*' Leaving out the property in Oudh, the plaintiff, that is Ram Sahoy, 
is entitkd to those estates which are situate in Catvnporc and Suth. P. C. 

districts, and in respect of which his name is - entered'in the register. I 304 =3 I A. 
mean, that the plaintiff’s share is equal to all the estates in respect of 259=3 
which his name has been recorded in conformity with the letter executed g^pj^gviati’a 
by Lalla Chundun Lall. The plaintiff’s share in the firm is, in my opinion, p ^ j 
equal to two-elevenths, according to the letter referred to above , etc. 

Again he says (p. 144):—“ in the petition of Rajah Beharee Lull, hearing 
order dated the 14th January. 1868, which was presented to the Deputy 
Commissioner of Oonao. it is stated that the entry of the names should 
be effected in conformity with the memorandum of Lalla Chundun 
Lall. The memorandum referred to therein is the document marked C 
(Chundun’s chit), and the Rnzcenainah of Agreement mentioned therein is 
the Agreement of ivhich I have spoken above. It was in conformity with 
this petition of Beharee Lall. that is, in compliance with the provisions 
contained therein, that the plaintiff caused his name to be entered m 
column 9 of the Revenue Register of the district of Oonao in re.spect of the 

twenty-seven villages." 

The High Court, in their first judgment, speaking of the agreement 
mentioned in the petition of Beharee Lall of the 9th February 1868. 


" There is other evidence to show that such an agreement was 

made. Mohun Lall deposed that a deed of agreement was drawn up in 

the lifetime of Beharee Lall. and signed by the members of the family, 

including the plaintiff. Deenanath. the head gomashta of the firm at 

Mourawan, states that Beharee Lall sent to Hurpurshad. who had the 

key of the cash room, for the paper drawn up by Chm^dun La I in Oct^oher 

1835, and had a copy made of it which was signed by all, it pSJ being 

agreed that a division of the property should be made m accordance with 

its provisions. Sheo Churn Lall states that the copy was made m his 

preLce, and signed by all the members of thn family. Shunkui Buksh 

deposes that he heard from the plaintiff that Beharee Lall had lecentL 

written a paper which was signed by all parties ; and Mahadeo deposes 

that the plaintiff informed him on two occasions that he would take his 

share in accordance with the paper written by Chundun Lall. 

• 

“ irfs'^uoh to be regretted that the Court of First Instance did not 
examine the plaintiff as to the making of the apement to which the 
witness referred ; and if the Court had been satisfied that su^jin agree- 
lAentwas in fact made and reduced to writing -it should have called upon 
the parties to produce it, for it would have had a material bearing on the 
plea pf the defendants, that the plaintiff had assented to the arrangement 

(see BaOord No. 2, p. 178,1. 36; and p. 179). 

"There remains only the question,—Was the principle of division 
indicated in the paper written by Chundun Lall assented to by the plam- 
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1876 0^' those from whom he claims, or was there any other arrangement 

5Iay 30. ^^sentecl to, with respect to the division of the property, at variance with 

_ the ordinary rules which govern the partition of joint property ? This 

issue was not distinctly raised in the Court below ; and although there is 
Privy some evidence on the record on which wo might determine it, to enable us 
COUN'CIL satisfactorily, w^e deem it essential that the agreement to tvhick 

reference tuis been made by several iritnesses as having been prepared in the 
lifetime of the Bajah Bcharee LaU. should be called for, and, if it exists, be 
26 W,R. 55= 2 )ut in evidence. At present we have only secondary evidence of its contents, 
3 Suth. P. C. ^-hiiough no objection was taken to its admission in the Court below, 

304 = 13 I A I'O act upon it. until w’e are assured that no better evidence 

2S9=3 therefore, call upon tlie defendants to produce the document to 

n hich u e have referred, and to give proof of its identity with that spoken to 
Saraswati s: and if the plaintiff desires to contradict the evidence of 
P.C.J. 611. the execution of the document, which may be adduced by the defendants, 
1)6 is at liberty to tender himself for examination.”—(Record No. 2, 
p. 279,1, 21). 

The evidence of Mohun Lall (Record 2, p. 1-43) and of Beni Pershad 
appears to refer to a document containing an arrangement by which Ram 
Sahoy was to take the twenty-seven villages, etc., and probably, according 
to Beni Pershad, Bunthra and other property as his share. The docu¬ 
ment may have referred in terms to Cliundun’s chit, and for these reasons 
copies of it may have been made and signed by the family for identifica¬ 
tion. If the parties intended that all the property should be divided in the 
proportions mentioned in Chundun’s chit, it 'is improbable that they 
should have signed only copies of the chit when it referred to 
specific moveable and not to immoveable property. In their second 
judgment, delivered on the 21st August, 1871, the High Court say : " We 
adjourned this case in order to obtain the production of the copies 
of the document alleged to have been written by Lalla Chundun Lall in 
October 1835, which, as we observed in the former part of our judgment, 
was deposed to by several witnesses. We have, however, failed to obtain 
its production.” 

In their former judgment the Court stated that they adjourned for 
tlie production of the agreement spoken to by Mohun Lall, not merely for 
the production of the copies of Chundun’s chit. The defendants did not 
produce the deed of agreement, nor either of the copies of Chundun's chit, 
.which were said to [76] have been signed ; nor did they sufficiently account 
for the non-production of them if they existed. The High Court did nob 
fmd that it was out of the power of the defendants to produce the agree¬ 
ment or the alleged copies of Chundun’s chit, and unless that was the 
case there was no excuse for Chotay's descendants not producing them if 
they existed. The issue as to whether a rule for partition of the joint 
family property, other than that provided by the Hindoo law was agi'eed 
■upon, was entirely new. None of the defendants set up as a defence that 
a special rule for partition had ever been fixed by custom or agreement, 
or that any arrangement had ever been come to by the family to divide 
the property in the proportions fixed by Chundun’s chit with reference 
to the Rs. 110,000 mentioned in it. Chotay Ball’s descendants set up 
quite a different case, ui>., that the property was all Chundun's. and 
that Chundun had by his chit voluntarily assigned to Ram Sahoy a two- 
elevenths share in some of the property. Hurpurshad and others of the 
defradants also set up that, excluding the estates granted by Government, 
.which belonged to Iffiose to whom they were granted, the descendants of 

m 
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Chundun ^veve entitled to the whole of the property, and that the plaintiff. 
Eani Sahoy. had no right to any share in it. (See Becoid. No. ... pp. 10. 

11 , 12 .) , . , . ,,, 

The High Court, although they had failed to obtain production of the 

copies of Chundun’s chit, or the agreement 

which thev alluded in their hv^t judgment Record No. 2. p. 178). allow 
several of the parties and other witnesses to he examined not meiel> for 

the purpose of accounting for the non-productioiu but as to the fact tha^ 
such documents had been executed. It was the in erest of Hurpurshad 
to show that Ram Sahoy was not entitled to a half shaie, and for that 
purpose to produce the document, if it ever existed and had been delivered 

to him. Bub he upon his oath denied it altogether. 

The Hi^h Court remarked that they could not say that any of the 
witnesses save their evi.lence in a manner which impressed them very 

favourably. , i . i 

In a case of conHielin« evidence of witnesses who do not commend 

themselves by tlie iiiaiiiier in which they give their evidence, it a safe 
rule to look to the conduct o! the parties. In the present case the High 
Court did not attach sufficient weight to the conduct ot the parties noi 
confine them to the defences set up by their written statements but they 
:istera“ule for the partition of that of which t o parties a eged tha 
the nlaintiff had no right to a share (Record No. 2, pp. 11,14 etcj. iney 
nSonirffid that, but they allowed witnesses -ho -'ibeen examine^ 
before to he recalled and examined (U novo, and theiel)> enabled 
them 'to amend their former evidence. If all 'f “'tin® 

brancliDS of the family, ’ otlh S 

Cawnuove suit, Sheodyal, the plaintiff in the Oudh buit, Jlu'Pni 

I u the whole of Mourawan. and Balmokund, who 

imt T sLilar claim had in 1868 agreed that the whole property, 
Ivlble aL immoveable, should be ‘lidded in the same 
theEs 110 000 mentioned in Chundun s chit, their conduct in maKig 
claims’and 'setting up defences such as they did in the Oudli case in 1869, 
an^n the Cawnpore case in 1669 and 1870, and m endeayonng to ex- 
cTude Hatsah^y’^lrom any share in the P-Pf 

ent with the alleged agreement. I'Court intended to call fm fiesh 

evidence thev ought to have recorded their reasons foi doing so. 
ThU“r; rule laid down by Act VIII of 1859 

tribunal has frequently held ought to be strictly f evi^ 

Court did not adjourn the case for recalled 

ence [771 and allowing witnesses who had been examined to be lecalled 

and to amend Zir former evidence, but s-ply for.the .noductaon o a 
document, Uberty to call itlale set up was 

:s^r:i;'::" ind 

of producing » rebed upon it, they ought, according to 

the prSnTof Act YIH of'l859. to have filed 

unless thev could prove that the document was not m their possession. 

Thdr LoX of opinion that the High Court was m error, after 

inp uoiasnips H production of a document, in 

Irrwit-ases^and setal of the parties^vho were interested in the 
result, and had been previously examined, to be recalled, and to a d to 

and vary the evidenoe which they had previously given, in order to prove 
a oase.whiph they had not set up. 


1876 

MAY 30. 


PRIVY 

Council. 

26 W.R. S5== 
3 Suth. P.C. 
304^3 LA. 

239 = 3 
Sara&wati's 
P.C.J. 611. 


188 



ALLAHABAD] 


PURAN MAL 1-. ALIKHAN 


- (CIV. 

1876 Tlieir Lordships also think that the conclusion at which the High 

May 30, arrived upon the evidence, in the absence of the production of the 

_ documents for tlie production of which they had adjourned the case, was 

also erroneous. 

Privy Upon the wliole, their Lordships are of opinion that there was no 

Council. the family nor any agreement proved which disentitled the 

_ several members of the family to receive, on partition of the joint family 

26 WR shares to which they were entitled under the Mitacshara. 

-— : According to that law, the property was divisible per stirpes. {See The 

3 Sath. P.C. Mitacshara on Inheritance, Chap. 1, S. 5, para. 12). 

304=31.A. plaintiff in the Cawnpore suit, as the sole descendant of Gunga 

259=3 P^^shad, was consetjuently entitled to one-half, and the sons of Chundun 

Saraswatl’s descendants respectively each to the fifth of a half, or, in other 

_ wouls, to one tenth of tlie property in that suit, according to the rules 

r.C.J, 611. of the ^litacshara. 

Their Lordsliips are of opinion that the parties are entitled to those 
shares in all the property moveable and immoveable in both suits, and 
also in the twenty-seven villages and in the Bunthraestate; and they will 
humbly recommend Her Majesty to reverse the decrees of the Judicial 
Commissioner and of the High Court respectively, and to decree to Earn 
Sahoy, the plaintiff in the Cawnpore suit, one-half of the property in that 
suit, and to decree to Sheo Dyal, the plaintiff in the Oudh suit, a fifth of 
one-half, or, in other words, one-tenth of all the property in that suit, 
mcluding the twenty-seven villages, and also to award and direct that the 
Bunthra estate be divided in the same proportions as the other property, 
that is to say, per stirpes, one-half to Bam Sahoy, and one-tenth to the 
descendants of each of the five sons of Chundun respectively, according to 
the rules of the Mitacshara. 

Their Lordships will not interfere with the decree of the Judicial 
Commissioner so far as it relates to the costs in the Courts in Oudh. They 
are of opinion that they should be paid out of the property to which the 
Oudh suit relates. They are also of opinion that, under the circumstances, 
the costs in both the Courts in the North-West Provinces ought to be paid 
out of the property to which the Cawnpore suit relates. 

They will therefore further humbly advise Her Majesty that the costs 
in all the Courts below, both in the Oudh suit and in the suit in the 
North-West Provinces, be ordered to be paid out of tlie property to which 
those suits respectively relate. 

The costs of all the parties in these appeals will be taxed here, and 
must be paid out of the properties to which the suits respectively relate. 


1876 

June i. 

Appel¬ 

late 

Civil. 

1 A. 239. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Tunter and Mr. Justice Spankie. 


PURAN UAL {Defendant) v. Aukhan {Plaintiff), [ist June 1876.] 

1 A. 235. 

Act VIII of 1859, S. UGO-Execntion of decree—Certified purchaser. 

Where a ju^ent-creditor sued for a declaration that the certified-purchaser of 
property m execution of his decree was merely a trustee for the iudgment- 
debtor, that the purchase in his name was made with the intention of defeating 
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or delnying him in the execution of bis decree, and that he was at liberty to 
apply for execution against the property as the property of his judgnient-dekitor; 
held that S. 260. Act VIII of 1859, was in no way a bar to the suit. (H.C.R., 
N.W.P.. 1874. 265, F.) 

{Ap.. 21 C. 519, 18 A,461; R.. A.W.N. (1896), 151, 21 A. 29 = A.W.N. (1898), 187, 26 A. 

82]. 

This case is not reported in full in the I.L.R. Allahabad 
•series as it merely follows the decision in Sohun Lcl v. Gyd Parshad (H. 

€.R. N.W.P. 1874. p. 265). , 

The facts of this latter case {Sohun Lall v. Gya Parshad) were as 


1876 

June i. 

Appel¬ 

late 

Civil. 

1 A. 239. 


follows:— 

In execution of a decree, held by them against Kunbya Lall, the plaintiSss attach- 
■ed a certain house as his property. The defendant claimed the house on the ground 
that be was the certified purchaser of it, and. with reference to S. 246 of the t.i .C., 
1859, theprcTierty was released from attachment. The plaintifi brought a suit to bring 
the house to sale as the property of Kunbya Lall, the defendant bemg according to them 
•only a servant and agent of their judgment-debtor who had purchasea the house with 
his own money in the name of the defendant and bad remained in proprietary possession 
of the same ever since the purchase. The defendant claimed that be was in possession 
^as owner, having purchased it in execution of a decree against the said Kunhya Lall. 
and contended that, as ho was the certified purchaser, the suit as against ^im was 
barred by S. 260 of the C.P-C., 1859. Two issues were framed (i) whether Kunbya- Lall 
-or the defendant was the actual owner of the bouse and in possession; ^^"4 1*2) 

-or not the suit was barred by 8. 260. On the first issue it was found that Kunhya 
Lall was in possession of the property as owner at the time of the attachment and was 
the real purchaser in execution of the decree. On the second issue, the Mansifi held 

'that the suit was not barred by S* 260 of the C.P. Code. , . » i ^ 

On appeal, the District Judge decided against the defendant, who now appealed to 

^he High Court (Stuart, C.J., and Brodhurst, J.) who gave the following 


Judgments. 

■RRQDHimsT J —The Court of first instance has, for forcible reasons given in its 
iudgment kuna that the real purchaser and present owner of the bouse m suit .s not 
Bohuu Lall, but his employer, Kunhya Lall the judBment.debtor, ‘YelTsM 
.certain rulings of the Calcutta High Court the sola 

•Court, and all that now remains to be oons|^derea in a "P'™' W* mv oninkn the 
view of the law taken by the lower Courts can be ^ “fn, Sgs of 

ktont rbfnefiVolpdulent benamid..'. ^ 

•debtor to relaia io possession of property which m q > R the o^biect of 

with costs. _ _ _ . w_ Tiifttice Brodhurst's opinion. On principle, as 

wreu^rerlhe^autlormn 'am^d^ar that such is the true reading of S. 200 of 
•Act Vni of 1869. The appeal is dismissed with cosis. 


24 


(1) 10 B.L.R. 161. 
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FULL BENCH. 


Present: 

Si) Hohe) t Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankic, and Mr. Justice Oldfield. 


Akhe R.\m [Plaintiff) v. Nand Kisikjre {Defendant). [Jst June 1876.] 

1 A. 236= 1 Ind. Jur. 100. 

Act XX of I>s60, S. oS—Hiipothecntion — MorlQ'Kjj—Sale in execution. 

1. A deciee in .1 suit on i bond under S. .53 of Act X.K of 1860. can properly 

only be a aecree for money, and not for enforcing any lien against property 
b>potheo.ited in the bond. t t j 

2 . W.jcio it appears, on the f.ice of the deoroe. tliat although it professed to de- 

^“■''’•'■J pissed under the special provisions of S. 53 of Act XX of 
10 * 10 . It could only be held valid a^? si luonev decree. 

3. A purcha.ser of immoveable property at auction in execution of a money 

decree acquires merelythe rights and interests which the judgmcnt-deblor had 
at the time o! sale. 

[F., 1 A. 240], 

Turner and Srankie, JJ. referred the following question to the Full 
Bench, viz :— 

' Whether or not when property hypotliecated in a bond is sold at 
auction in execution of a decree passed on the bond under the special pro¬ 
visions ol S. o3 Act \X of 18GG. tiie purchaser acquires merely the rights 
and interests of the judgmont-debtor remaining at the time of the sale or 
can claim in virtue of the lien to defeat a second mortgagee.” 

OPINIONS OF THE FULL BENCH. 

[237] Sru.VRX 0. J —IVIy answer to this reference is. that a decree 
passed under S. o3, Act XX of 1866, is and can only be a mere money-decree, 
and that a sale in execution of such a decree can only give the purchaser the 
rights and interests of the judgment-debtor in the prouerty hypothecated, 
and that such purchaser [238] cannot claim in virtue of his lien to defeat 
a second mortgagee. I liold this opinion so clearly, and it is suggested to 

^ teethe true meaning 

of b. o3 0 Act XX of 1866, and by the relative position of tlie two bond¬ 
holders, that I think It unnecessary to support it by any argument or by 

any re erence to authorities. The Calcutta and Madras cases referred to 
at the hearing 11; do not, in ray opinion, apply. 

Pearson. J.—S. o3 Act XX of 1866. distinctly states the nature of 
the decree whicli may be given to a petitioner on production in Court of 
the obhgaUoa and the recoi;d of agreement mentioned in the preceding 
section. He shall be entitled to a decree for any sum not exceeding the 
sum mentioned m the petition, together with interest at the rate speSfied 
(ii any) up to he date of the decree. The decree can be only a deLe for 
mone> and the P^ichaser of any immoveable property sold in execution 

only be held to have pur¬ 
chased the light, title, and interest of the judgment-debtor in the property 

In the c-ise out of which th e reference has arisen, it appears that the 

iD M^mtazoodeen Mahomed v. Rajcoomnr Doss, 14 B L R iOfl-o^iwR i< 17 ‘ 
^iOikan v. Subbaraya Mudali, 7 M. H. C. R. 2 Q 9 •' 
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decree which was given to Mathra Das and Mulchand, under S. 53 of the 1876 
Act above named, was in its terras against the property hypothecated in 

the bond executed by Mr. Gardner in their favour on the 9th December - 

1867. as well as against him; but I concur in the opinion expressed by the 
Subordinate Judge that so much of the decree as declass the property J’uLL 
liable must be regarded as null and void for want of jurisdiction. BENCH. 

The plaintiff in the case purchased the property at auction on the _ 

20th December 1873. subject to the lien which had been 

the defendant's favour- by the instrument of the oth January 18lO and 1 A. 236- 
cannot in my opinion derive any benefit from the circumstance that l Ind. Jur. 
under the bond of the 9th December 1867, Mathra Das and Mulchand loo. 
possessed a lien which would have taken precedence of possessed by 
the defendant under the instrument of the oth Januaii 18/0. had it leen 
a question which of the two hens should prevail over the other , but theie 
is no such Question. The debt [239] secured by ^be earliest hen is 

understood to have been realized by ilathra Das and 
events they are not trying to enforce the hen, d »t has not been a togethe 
extinguished with the delit which it was intended to secure. The plain¬ 
tiff as auction purchaser of Mr. Gardner's rights and 
acquire by the purchase of them the hen which belonged to Matin a Das 
and Mulchand, nor indeed were those rights and inteiesU, 
execution of what must be regarded as a mere money-decree. ^ ^ 

and pursuance of that lien. He cannot therefore in virtue thereof suc¬ 
cessfully resist the defendant’s claim to enforce his hen under the instm- 

“"proTsls of S. 53, Act XX of 1866, we.e infended 

to apply to personal obligations for the payment of money and 

an obligation was found combined with an hypothecation of piopeity s 

collateral security the creditor was entitled to obtain a summaiy deciee 

on the person"! obligation only. A decree duly passed P— 

of the Act would be what is known in these provinces 

decree, and where it appears on the face of the decree although it 

professed to declare the lien, it was passed under the sjKcia « 

S. 53, it could only he held valid as a money-decree, and ' ® 

such a decree attached and sold the hypothecated 

given in my judgment in Khnb Chund v. Kahan Das (1), I am o opm on 
Lthing would pass under tlie sale but the rights remaining m the judg- 

ment-debtor at the time of the sale. ^ „.uk ,.p,t«rd 

SpaNKIE J —I would say. in reply to this reference, that with legard 

i. Li • # Q ciq Aj'I- XX of 1866 the decree could only have 

to the provisions of S. 53, Act aa oi roou, o.io npnnn-A 

been for money, and the purchaser at the . . .' £ 

the rights and interests of the ’! 

the sale, and could not claim by the virtue of the hen to defeat a second 

OLDFIELD J -A decree made under S. 53, Act M of 1866, on a 
bond can prope’rly only be a Td the 

hold th.t . P|,rch..er tho judemeot-d.bto, hod .1 

may have had under the bond. On the principle of stare decisis, I would 
mply to that effect to this reference. _____ 


* B; Mr. Gardner. 


(1) 1 A. 240. 
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Pre.sent : 

Sir Robert Siuari, Kt, Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


A. 240. ChanD {Defendant) v. KaLIAN Das {Plaintifil 

[9th June 1876.] 


1 A. 240. 

1. Money decree — purchasi'r. 


Aq auction purchaser at a sale in execution of a mere money decree acquires 
only the rights existing in his judgment-debtor at the time of sale. ^ 


2 . Hypothecation—Subsequent mortqage. 

Where the holder of a hypothecation bond obtains only a money decree, and 
in execution of it attaches, brings to sale and purchases the hypothecated pro- 
perty, he cannot successfully resist the claim of the holder of a subsequent 

‘°i^«.t*t^cbment and sale, to foreclose the same. (14 
B.L.R. 408 — 23 W.R. 187 and 7 M.H.C.R. 229. dissented from). 

3. Prior simple mortgage—Condition against alienation. 


The holder of a money decree, obtained on a hypothecation bond, wh/i purchases 
the hypothecated property in execution of that decree, cannot urge, against the 
holder of a subsequent mortgage created prior to the attachment and .«ale. a condi¬ 
tion against alienation contained in his bond. (H. C. R- N W. P 1873 p. 91. 
impugned). 


Observations of Turner, J. on the nature and incidents of a .Mmple moitgage, 
and the rights of subsequent incumbrincers. 


Cl&2-Ap.,lA. 433.1 A.236; Not F.. 4 B. 57. 22 C. 33 ( 44 ); F., A.W.N. (1881) 

^ IS, 9 C.L.R. 369 ; 1-R., 8 A. 324 

^2 * - 1 A. 433 (435); 2—R., 10 A. 520= 

8 A.W.N. 210; 2 & 4-R., 7 B. 146 (150); 3-R.. 13 A. 482 (443) iP.B.).] 


Kfaub Chand, the defendant in the present suit, sued in 1868 on a 
bond of 1865 executed by the owners of the property in suit for the 
payment of money personally to him, in which they hypothecated the 
property as collateral security for such payment, stipulating to make no 
transfer of it until payment—and obtained a decree on the personal obliga* 
tion. Plaintiff got a mortgage of the property in March 1869. Subsequent 
to this Khub Chand attached it in execution of his decree, brought it to 
sale on November 1871 and purchased it himself. The plaintiff’s suit 
after this to foreclose his mortgage was decreed bv the lower Courts. 

On speciaUppeal to the High Court by the defendant, the Court 
iiurner and Oldfield, JJ.) referred the case to the FuU Bench, the order 
of reference being as follows:— 

[241] Thfi plaintiff has brought this suit to obtain possession of pro¬ 
perty by foreclosure of a mortgage under a deed dated the 28th March 1869, 
executed by one Sukh Lall, and. inter alia, to have declared null and void 
t e light of the defendant Khub Chand to the mortgaged property as pur¬ 
chaser at an auction-sale on the.20th Nov6.mber 1371, of the rights and 
interests of Sukh Lai and Akhe under a mouey-decree obtained by 

^ i^gainst them on their bond dated the 10th July 
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It appears that the l)ond in favor of Khub Chand hypothecated the 
property, and contained a stipulation on the part of the obligors that they 
would not make transfers of the property hypothecated, and Khub 
Chand has contended, amongst otiier pleas, that the mortgage under which 
the plaintiff claims is in contravention of this stipulation and therefore in 
defraud of his rights, and that his purchase must be held free of the 
plaintiff’s claim. 

Khub Chand also pleaded that the plaintiff was in collusion with 
Sukh Lai to defraud him, but the lower Courts have decided that the 
plaintiff’s mortgage is a bond fide transaction so far as the plaintiff is 

concerned. t. ti u • .u- 

The question which arises, and which we refer to a J? nil bench is this, 

whether, under the circumstances stated, Khub Chand, by his purchase at 

auction-sale, stands merely in the place of his judgment-debtor and is 

bound by his act, or whether he has, in [242] consideration of his bond, 

a further right, and can successfully contest the plaintiff s claim under 

the subsequent mortgage executed by his judgment-debtor by reason of the 

latter having executed it in contravention of the stipulation in the deed of 

1865. 

Amongst other decisions bearing more or less on the question, we 
notice the following of this Court Ram v. Baine Madho 1 ; 

Lahan Bibi v. Gouri Parshad (2); Sheobart Lai v. Ramnandan Lai 3) ; 
Kulwant Sahii v. Ragho Nath (4) ; Oomrao Singh v. Shmbhoo Lath (o); 
also of the Calcutta Convt—Momtozooddeen Mahomed v. Rajeoomar 
Bass (6); and of the Madras Court— Naikan v. Subbaraya 

M^^dali (7). 

OPINIONS OF THE FULL BENCH. 

Stuart, C.J.—My answer in this reference is that, under the 
circumstances stated. Khub Chand’s purchase cannot prevail against or 
be held free of the plaintiff’s claim, but that the plaintiff is entitbd to a 
decree against the property under his foreclosure suit. Khub Cliand s 
decree was merely a money-decree, and the condition in his bond against 
alienation to others was merely personal to him and Sukh Lai. and 
although it might give Khub Chand a claim for [243] damages against 
hU debtor, it could in no way affect the right of a subsequent mortgagee 
in enforcing his lien. No other or further right can be allovyed to 
Khub Chand. and lie therefore cannot he permitted to contest the plamtifl s 

claim. . . H . T , i. 

Pearson, J.—The rights and interests of his judgment-debtors were 

sold, not in virtue and pursuance of the lien created by the instrument of 

the 10th July 1865, but in execution of the decree of 1868, which was 

merely a money-decree, and were purchased by Khu.9 Chand subject to 

the rights which had been acquired by the plaintiff under the instrument 

of the 28th March 1869. The stipulation in the earlier instrument, by which 

the mortgagor was precluded from alienating the property hypothecated 

for the purpose of securing the debt while the debt should remain unpaid,. 

was only intended to preserve and fortify the lien whic h the hy pothec ation 

(1) H.O.R., N.W.P.. 1873, p. 81. 
h) Unreported. 

(8) Unreported. 

(1) Unreported. 

6) H.O.R.. N.W.P., 1870. p.38. 

(6) 14 B.L.R.. 408*28 W.R. 187- 

(7) 7 M. H.C.R., 229. 
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created and cannot be enforced apart from that lien. Khub Chand has 
never enforced that lien ; he contented himself with a money-decree and 
chose to buy liiniself the rights and interests remaining to bis debtors in 
the property at the time of the auction-sale. The rights and interests 
which tlicy had conveyed to the plaintiff by the instrument of the 28th 
March 1809. were not affected by that sale ; and so long as Khub Chand 
abstains from enforcing his prior lien, he cannot plead the stipulation in 
the instrument executed in his favour as invalidating the transfer subse¬ 
quently made to the plaintift’. That stipulation does not place him on the 
footing of a purchaser in virtue of the lien to which the stipulation is 
attached. On the contrary, the position which he holds at ijresent is no 
better than would be that of any stranger who might liave purchased the 
property which he purchased in execution of his own decree. It cannot 
be pretended that any stranger so purchasing it could have claimed to be 
protected in the purchase by reason of tlie stipulation in the liond. The 
sale did not carry with it the lien which belonged to the bond holder, but 
only disposed of such rights and interests as still belonged to the bond- 
debtors. The foregoing remarks embody the opinion which I desire to 
express in answer to the question referred to the Full Bench. 

Turner, J.—To determine the question raised in this reference it 
is necessary to consider the nature and incidents of a simple mortgage. 
A simple mortgage cannot be better defined than in [244] the terms 
adopted by Mr. Justice Maepherson in his work on mortgages. It is 
an arrangement by which the borrower, binding himself personally for 
the repayment of a loan, pledges bis land as a collateral security. It 
comprises then two contracts, a personal obligation on the part of the 
mortgagor to pay the debt, and a contract empowering the mortgagee to 
have recourse to the property pledged as a collateral security. Tlie pledge 
does not directly confer on the mortgagee the power of sale. In order to 
make his security available he must obtain an order of a Civil Court 
directing a sale. The mortgagee, in the case of a simple mortgage, has, in 
the event of default being made in the payment of the debt, two causes of 
action, the one arising out of the breach of the personal obligation, and 
the other arising out of the contract of hypothecation. 

He may put both these causes of action in suit at once or he may 
pursue the one remedy at one time and the other at another. If be sues 
on the personal undertaking only he obtains what is known as a money- 
decree ; if he sues on the contract of hypothecation, he obtains only an 
order for the sale of the property. 

Notwithstanding the pledge the mortgagor remains the owner of the 
property, and may deal with it in any manner he pleases not inconsistent 
with the condition of the mortgage. Subject to the charge created by the 
mortgage, he may aliene his property in part or wholly. 

Such being the nature and incidents of a simple mortgage, I proceed 
to consider whether there is any, and if any what distinction between the 
interest which passes to a purchaser of the mortgaged property if it be 
sold under a decree pronounced in a suit brought to enforce the charge 
and ordering the sale, and the interest which passes to a purchaser if the 
mortgaged property be sold under a money-decree obtained on the 
personal obligation. 

It appears to me there is a great difference in the two suits and a 
great difference in the operation of the decrees which can be obtained in 
the two suits. If the holder of a simple mortgage elects to enforce his pledge 
and that pledge be, as it usually is, a pledge of immoveable property, b® 
must bring the suit in the district in which the property is situated, and 
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if he sues solely on the contiact of hypothecation, he can obtain only a 
decree ordering the sale of [245] the pledge ; he cannot have recourse to 
the other property of the judgment-debtor. But the sale will pass not 
merely the rights of the judgment-debtor existing at the time of the sale, 
but the rights of the judgment-debtor existing at the date of the pledge 
and will be binding on all persons who are parties to the suit. To a 
suit then to enforce the hypothecation it is advisable for the creditor, 
though it is not incumbent on him, to make all subsequent encumbrancers 
parties, and if such encumbrancers apply to be made parties, the Court 
should admit them under S. 73, Act VIII of 1859, and I may add, although 
it is not the custom in these Provinces, that in passing a decree in such 
a suit to which subsequent encutnbrancers are made parties, the Court 
ought to give subsequent encumbrancers an opportunity to come in and 
redeem the prior encumbrance. 

Of course such subsequent encumbrancers, if they are not made 
parties, might at any time before sale come in and redeem and they will 
not be bound by the decree, but if they do not redeem and a sale takes 
place, their liens will be defeated unless tliey can show sometliing more 
than the existence of the subsequent encumbrances, some fraud or collusion 
which entitled them to defeat the first encumbrance or to have it post¬ 
poned to their own. 

It appears to me doubtful whether it is necessary for the holder of a 
decree ordering a sale for the enforcement of a lion to proceed in execution 
by attachment and order for sale- If the decree is properly drawn up be 
has already obtained an order for sale. The Procedure Code is, I think, 
defective in that it contains no special provision for the execution of such 
decrees. They do not fall under Ss. 199, 200. 201. or 202, and the provi¬ 
sions of S. 232 appear to apply to such decrees as are mentioned in S. 201. 
In practice no doubt such decrees have been in default of special provisions 
executed in the same manner as money-decrees. 

On the other hand, if tlie holder of a simple mortgage puts in suit 
merely the personal obligation of the mortgagor, lie need not necessarily 
sue in the district in which the property which is the subject of collateral 
security may be situated. To such a suit subsequent encuinbraiiceis would 
not properly be made parties: the decree would be a mere money-decree 
conferring on the decree-[246] holder the right to obtain its satisfaction 
by levying the amount for any property of the judgment-debtor. He is 
not confined to the estate under mortgage. He must proceed by attach¬ 
ment and sale, and what he attaches and sells is the property of the 
judgment-debtor, that is to say, the rights and interests of the judgment- 
debtor, subsisting at the time of the sale— Mahomed Buksh v. Mahomed 
Sossein (l). Such property passes by the sale as the judgment-debtor could 
convey by private sale. 

In Syed Nadir Hossein v. Pcaroo Thovildannee (2)—Mr. Justice 
Pontifex has ruled that sale of the mortgaged property under a money- 
decree passes with it the lien; and in Momtazooddecn Mahomed \. Raj- 
coomar Dass (3), the majority of the Court declared that, where a creditor 
under a bond by which property is mortgaged takes a money-decree and 
proceeds to attach and sell the mortgaged properly, he thereby transfers 
to the purchaser the benefit of his own lien and the right of redemption 
of his debtor, and if there be no third party interested in the property it 
becomes absolutely vested in the purchaser. The reasons on which these 

(11 H. 0. R., N. W. P., 1868, p. 171. 

W UB. L. R., 496 note. 

(8) 14 B. L. B., 408»98 W.R-, 167. 
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1876 rulings proceed I understand to be the following—the mere taking of a 

•June O. ii^o^ey-^lecreo does not destroy the lien, and it continues an incident to 

_ the debt when it passes from a contract-debt into a judgment-debt—as 

the cre<litor cannot sell the property and retain the lien, it must continue 
Full in existence so far as is necessary for the protection of the purchaser. It 

Bencii. cannot be doubted that the mere taking of a money-decree does not des- 

_ troy the lien, and that it continues a collateral security for the debt when 

it has merged in a judgment-debt, but I fail to see on what ground it can be 
1 A, 240. the collateral security has passed by the sale or continues in 

existence to ])rotect the purchaser. The mortgagee has not in the case 
supposed elected to avail himself of the collateral security. The lien sub¬ 
sists nevertheless until the debt is discharged, when the object for which 
it was created fails, and it ceases. 

We have not now to consider whether the holder of a simple mort¬ 
gage. if lie proceeds on tho personal undertaking, and obtaining a money- 
decree. lirings to sale the mortgaged property, can after-[247]wards sue 
the auction-purchaser to enforce his lien for any sum that may not have 

A in execution of the money-decree. In such a 

case it may be that, unless he gives notice at the sale of his intention to 
retain the lien, it would be held he had waived it. We have to consider 
whether the interests of third parties and the liens of intermediate incum- 
brancer.s can be <lefeabed by a sale of the mortgaged property under a mere 
money-decree. In Ratnu Naikan v. Subharom ISUidali (1), it was held 
that the purchaser under a money-decree could avail himself of the lien of 
the original encumbrancer as a shield and so defeat subsequent encum¬ 
brancers. and doubtless this ruling is supported by the dicta of the High 
Court of Calcutta to which I have referred, namely, that the collateral 
security passes to the auction-purchaser. The Calcutta High Court 
allowed that the fact that property is mortgaged to one is no bar to the 
mortgage or sale of the equity or right of redemption to another. Let it 
l^e assumed that the mortgagor sells his interest absolutely, theu if the 
mortgagee sues on the personal undertaking only ho must sue the original 
mortgagor, he cannot implead the purchaser, and if he obtains a decree he 
can enforce it only against tlie property of the mortgagor who ex hijpothesi 
has no interest left in the mortgaged property, and if, instead of selling the 
mortgaged property he sells the property of the mortgagor, no interest in 
the collateral security can pass by such a sale to the purchaser. 

In the case now before the Court the mortgagor, instead of making a 
transfer of the whole of his interest in the property pledged, aliened it in 
part by the creation of a subsequent encumbrance in the nature of a condi¬ 
tional mortgage. He thereby conferred on the conditional mortgagee the 
right to redeem the first mortgage at whatever time it could have been 
redeemed by the mortgagor, and the right in the event of default being 
made in payment of the debt due to him to foreclose and hold the property 
subject to the first encumbrance. The estate of the second encumbrancer 
having been created before the attachment and sale in execution of the 
money-decree cannot be destroyed by the sale, for in my judgment the 
original[248Jmortgagor did not take the steps necessary to entitle him to 
enforce his collateral security, and the sale in execution of his decree on the 
personal obligation passed only the rights and interests of the mortgagor 
subsisting at the time of the sale, and those rights in the mortgaged pro¬ 
perty were then burdened with the charge created in favour of the condi¬ 
tional mortgagee. 


(1) 7 Mad. H.C.n.. 229. 
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It remains to be considered whether an auction-purchaser in execu¬ 
tion of a money-decree can avail liimself of a condition in the mortgage- 
deed prohibiting alienation. I was a party to the decision of this Court 
in the case of Rajah Bam v. Bainee Madho (l), in which it was held that 
the existence of such a condition enabled the auction-purchaser to resist 
the claim of a second encumbrancer. On fuller consideration I am not 
prepared to support that ruling. The condition is attached to the charge 
and not to the personal obligation of the mortgagor, and if the first mort¬ 
gagee, who can only enforce the charge by suit, elects to abstain from pur¬ 
suing that remedy and sues on the personal obligation only, I am of 
opinion that the auction-purchaser cannot plead the condition attached 
to the lien any more than he can plead the lien. I would reply that 
Khub Chand, having purchased under a mere money-decree the interest 
at the time of sale remaining in the judgment-debtor, stands in the place 
of the judgment-debtor in respect of the interest he acquired by the pur¬ 
chase, and that he cannot resist the claim of the plaintiff to obtain 
possession of the property. 

Spankie, J.—On the case stated to us I should say that Khub Chand, 
by his purchase at auction-sale, stands merely in the place of his judg¬ 
ment-debtor and is bound by his act, and tlrat lie has not. in consideration 
of his bond, a further right, and cannot successfully contest the plaintiff’s 
claim under the subsequent mortgage executed by his judgment-debtor by 
reason of the latter having executed it in contravention of the stipulation 
in the deed of 1865. It seems to me that we have decided a very similar 
point in Full Bench in the case of Akhe Ram v. Nand Kishore (2). 

Oldfield, J. —Looking to the course of rulings by this Court on the 
question raised in this reference and the rule stare decisis, [249] I would 
reply to this reference that the auction-purchaser at a sale in execution 
of a mere money-decree acquires only the rights remaining in the judg¬ 
ment-debtor at the time of sale. 

APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Oldfield. 


Karim Baksh and another {Plaintiffs) v. Budha {Defendant). 

[9th June 1876.] 

1 A. 240. 

Public thorouahfare—Suit to remove encroachnenl—Mntntninabilily—Act X of W'4, 

8.521. 

A suit to remove an encroachment on a public road or thoroughfare cannot be 
maintained without an allegation of special injury. 

[F.. 10 A. 1G2. 10 A. 498 ; Ap., 9 M. 463 ; R., 10 A. 543; D., 9 A. 434.] 

In a suit for the removal of a portion of a “chabutra.” as an encroach¬ 
ment on a certain road, the Court of first instance found that the road 
was not a public thoroughfare but the private property of the parties to 
the suit and other persons, and the lower appellate Court held, on the 
assumption that the road was a public thoroughfare, that, as the plaintiffs 
alleged no special damage, the suit was not maintainable. 

The plaintiffs on special appeal to the High Court urged that the 
road was not a public thoroughfare, and that, even if it were, the lower 
appellate Court was wrong in holding that tlie s uit was not maintaina ble. 

(1) H. C. R., N. W. P.. 1873. p~ 81. (2) 1 A. 236. 
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JUDGMENT. 

[250] If the road is a public thoroughfare, then, inasmuch as the 
plaintiffs allegerl no Sfjccial injury, the suit for the removal of the 
encroachment cannot he maintained —Baroda Prasad Mostafi, v. Gora 
Chand Mostaji (1): Pi/ari Lai v. Rooke (2); Hira Chand Banerjee v. Sham 
Charan Chnitcrjcc (3). There is, it is true, a decision to the contrary 
—Jina lianchod v. Jodha Ghella (4), but the weight of authority supports 
the view taken hy the Judge, which accords with the English law 
on the siil)ject and is l)ased on principles well understood. But it must 
he determined whether the road in suit is a public thorouglifare. 


APPELLATE CIVIL. 

Present : 

Mr. Justice Turner and Mr. Justice Oldfield. 

ZairULNISSA BUil [Defendant) v. KULSUM Bibi [Plaintiff). 

[16th .June 1876.] 

i A. 250. 

Limilalion—Acl IX of 1S?1. S. 5-b—Appeal—Sufficient cause. 

1. An error in the calculation of the time for presenting an appeal is uot a 
sufheieot cause for preseotiDg it beyond time. 

2. In admitting an appeal presented after time, the Court should record its 
reasons for being satisfied that there was sufficient cause for the delay. 

[R.,6B. 304.] 

On the 26th July, 1875, the date on which the Court of first instance 
dismissed the plaintiff’s suit, the plaintiff applied fora copy of the Court’s 
decree which was furnished to her on the 31st July. On the 31st August 
(one day beyond the period allowed by law) she presented her appeal to 
the lower appellate Court without assigning any cause for not presenting 
it within the period of limitation. The appellate Court excused the delay, 
admitted the appeal and gave the plaintiff a decree. The defendant 
appealed to the High Court. He objected that the lower appellate Court 
was not competent to admit the appeal after the period of limitation 
allowed by law without finding that the plaintiff had sufficient cause for 
not presenting it within such period. 

JUDGMENT. 

[251] We admit the validity of these objections. Assuming the 
Judge considered the excuse now alleged for the delay in the presentation 
of the appeal in the Court below (of which there is no proof), [252] we 
cannot hold that an error in the calculation of the time allowed was, under 
the circumstances, sufficient cause for the delay. We decree the appo®^» 
and, reversing the order of the lower appellate Court, reject the appe^ 
presented to the Judge on the ground that it was barred by limitation- 
The appellant will recover costs in this and the lower appellate Court from 
the respondent. 

(1) 3 B.L.R., A.C., 295 = 12 W.R.. 160. 

(2) 3 B.L.R.. A.C.. 305 ; 3 B.L.R., App. 43 = 11 W.R., 434. 

(3) 3 B.L.R.. A.C., 351. 

(4) 1 Bom. H.C.R., 1. 
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PRIVY COUNCIL. 

Present : 

Sir Bames Peacock, Sir Montague E. Smith, Sir Robert P. Collier. 


On Appeal from the Court of the Judicial Commissioner, Oudh. 

Mirza Mahomed Aga Ali Khan Bahadoor i\ The widow of 

Balmakund and others. 

[22nd June 1876.] 

26 W.R. 82=3 Suth. P.C.J. 330=3 I.A.241 = 3 Saraswati's P.C.J. 648. 

1. Act VIII of 1859, Ss. 205, 206, 216, 236~Rights of ikcree-kolder. 

Under the C.P.C.. 1859, as well as the English Law, a judgment for moneys Saraswati’s 
doe on a debt does not vest in a judgment-creditor any portion of the property of 
his judgment-debtor. So a judgment-creditor cannot entertain a suit for the P.C.J. 648. 
unsatisfied balance of his decree against a person alleged to have received the 
assets of his judgment-debtor after the latter’s death. 

2. Ibid.—Possessor of right bound to adopt course prescribed by law for enforcing it. 

When the Legislature has prescribed a,particular mode of enforcing a right by 
a decree, the possessor of that right is bound to follow the procedure prescribed 
and no other. The proper mode of enforcing a decree is that pointed out by the 
C.P.C., viz., by execution and attachment and sale or by execution and attach¬ 
ment and the appointment of a Receiver under S. 243 (Act VIII of 1859} to 
collect the property. 

JUDGMENT. 

Sir Barnes Peacock gave judgment as follows 
[82] This is an action brought to recover Rs. 12.420, being the value 
of a one-seventh share of Jaidyal, a judgment-debtor, in the property left by 
Ishri Dass. his father. The allegation in the plaint is that this amount is 
due from the defendants, who hold the property. The claim is based on 
a decree which the plaintiff obtained in the Civil Court at Lucknow on 
the 20th November 1863, for Rs. 14,460, against the aforesaid Jaiayal, 

■who died, leaving the decree against him unsatisfied; and the plaint 
alleges that that decree gives the plaintiff a right to institute the present 
suit. The plaint states that: "The property of the judpent-debtor 
being one-seventh share in the legacy of bis father, Ishri Dass, is in 
possession of the defendants, his brothers. Bisheshoor Pershad, one of the 
brothers of the judgment-debtor, the defendant No. 5, realised the debts 
due to the saltpetre firm of his father to the amount of Rs. 14,280-6, 
and the plaintiff obtained a decree from the Civil Court of Lucknow 
on the 7th September 1866, for Rs. 2,040-0-10, equivalent to one-seventh 
share of the judgment-debtor, in the collections made by defendant 
No. 5, and recovered the amount of this decree. This decree was confirmed 
by the Judicial Commissioner on the 16th March 1867. The original 
' judgment therefore was reduced from Rs. 14,460 to the amount sought 

• to be recovered. The plaint proceeds: “ The plaintiff now sues the 

1 defendants, who hold the property of the judgment-debtor m their posses- 

^ sion, for that portion of the decree against Jaidyal which has not been 

* satisfied, and prays that, afeer a due enquiry, adjustment of accounts, and 

^ the determination of the value of the legacy of Ishri Dass out of the share 

^ which may be found due to the deceased judgment-debtor, the amount 

claimed may be decreed to plaintiff with costs of the Court, and interest 
^ up to the date of realization.” The defendants put in written statements ; 
one of them stated that the plaintiff was not the legal representative of 
Jaidyal. and therefore could not sue. and the other said that there was 
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no privity. The real question in this case is, whether the decree gave 
the plaintiff a right to institute the present suit; in other words, whether 
a judgment-creditor has by virtue of the judgment, without execution, a 
right to the property of the judgment-debtor, whether it consists in lands, 
in moveable property, or in debts. The plaintiff contends that by virtue 
of this judgment he became entitled to the property of his judgment-debtor, 
and was entitled to recover it from the persons in whose hands it was. 

The Civil Judge who tried the cause in the first instance dismissed 
26 W.R. 82 the suit. Upon appeal to the Commissioner, he held that the suit was 
=3 3uth. maintainable, and awarded to the plaintiff the amount claimed, on the 
pr T [83] that certain books had not been produced, and that he 

' was entitled in consequence, under S. 170 of Act VIII of 1859, to give a 
3 I A. = plaintiff for the full amount claimed. 

Saraswati's xhe case afterwards went before the Judicial Commissioner, who 
P.C J. 648. reversed the decision of the Commissioner. He held tliat the decree of 
the Civil Judge in the instance was the correct one; and that the judg¬ 
ment ^Yhich the plaintiff had recovered against Jaidyal did not vest in him 
the property of Jaidyal, or the value of it. Their Lordships are of opinion 
tliat the view taken by the Judicial Commissioner was correct, and that 
a judgment does not vest in a judgment-creditor any portion of the pro¬ 
perty of his judgment debtor. It gives him a right to have the judgment 
executed, but until execution, the property of the judgment-debtor does 
not vest in the judgment-creditorsimply by virtue of the judgment. That 
is so according to the law of this country, and it is also the case under 
the Code of Civil Procedure, Act VTII of 1859, which is the law in force 
in India. By S. 206 it is enacted that no moneys which are payable 
under a decree are to pass into the hands of the judgment-creditor except 
through the intervention of the Court. It is expressly provided that “ all 
moneys payable under a decree shall be paid into the Court whose duty 
it is to execute the decree, unless such Court or tlie Court which passed 
the decree shall otherwise direct.” A judgment-debtor is not justified in 
paying the money to the judgment-creditor unless the Court makes an 
order to that effect; but he is bound to pay it into Court, so that there 
shall be no dispute afterwards as to wliether the money has or has not 
been paid over to the judgment-creditor. Further, it is enacted that “no 
adjustment of a decree in part or in whole shall be recognised by the Court 
unless such adjustment be made through the Court or be certified to the 
Court by the person in whose favor the decree has been made or to whom 
it has been transferred.” And it has been held upon that section that if 
a judgment-debtor chooses to pay the money otherwise than through the 
Court, he must take the risk of being compelled to pay it over again. 

Now, if this suit could be maintained, how is the money to get into 
Court ? If the judgment of the Commissioner be upheld, the plaintiff 
would be entitled to levy the amount against the defendants in the suitt 
and the money would nevei' pass through the Court at all. Therefore, 
even looking at that Section of the Act alone, it would he clear that this 
suit cannot be maintained. But the Act provides (S. 201) that if the 
decree be for money, it shall he enforced by tlie imprisonment of the 
party against whom the decree is made, or by the attachment and sale of 
. his property, or by both, if necessary." -Therefore, the decree is to be 
satisfied, nob by bringing an. action against the debtors of the judgmeof'" 
debtor, or those who hold his property, but it is to be enforced by the 
attachment and sale of the pi'operty of the judgment-debtor. Then the 
Act points out the mode^ in which the property -is to be attached, and tb® 

• different classes of property-which are-liable-to -be-attached. By -S. 205, 
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“ the'following property is liable to attachment and sale in execution of 
a decree, namely, lands, houses, goods, money, bank notes, cheques, bill 
of exchange, promissory notes, Government securities, bonds or other 
securities for money, debts, shares, and so on.” It is not clear what the 
one-seventh of the legacy alleged to be in possession of the defendants 
was: whether it consisted of lands or of money. If it was land or money, COUNCIL. 

it was liable to be attached under S. 205, and if it was a debt due from _ 

the defendants, to .Taidyal, it was also [84] liable to be attached. The .\ct 

having stated what property is liable to attachment, goes on specmcally 

to point out the mode in which the property is to be attached. If it is =3 Suth. 

land, it is to be attached in a particular manner; if it is goods, it is to be p.c.j, 330= 

attached in another manner; if it is a debt, it is to be attached in the ^ 

manner provided by S, 236. By S. 236, “ Where the property shaU consist 

of debts not being negotiable instruments, the attachment sliall be made 

by a written order, prohibiting the creditor from receiving the debts, and P C-J. b48. 

the debtor from making payment thereof to any person whomsoever, until 

the further order of the Court.” Having described the property liable 

to be attached, and the mode of attachment, the Act proceeds to point 

out how sales are to be conducted. 

It has been pointed out by Mr. Leith in the argument that if an 
action such as this could he supported, all the provisions of the Code 

would be frustrated. . , , . 

Bv S 216 of the Act it is provided that if an interval of more than 

one year shall have elapsed between the date of the decree and the appli¬ 
cation for its execution, or if the enforcement of the decree be applied foi 
against the heir or representative of an original party to the suit, t le 
Court shall issue a notice to the party against whom execution may be 
applied for, requiring him to show cause, within a limited period to be 
fixed by the Court, why the decree should not be executed against him. 

Now the decree against Ishri Dass was obtained as far back as the 
20th November 1863. If the plaintiff had applied for execution on the 
same date as that on which he commenced the suit, a much longer perio 
than a year would have elapsed between the date 0 the decree and the 
date of the application for execution. Then it would have been necessary 
for the Court to issue a notice to the party against whom execution was 
applied for, requiring him to show cause, within a limited peiiod to be 
fixed upon, why the decree should not be pouted against him. It 
would have been necessary in this case, Jaidyal being ea , 
called upon some one who was his representative, to s 
judgment should not be executed, because after a yei^ it ntouW be pie- 
sumed that the judgment might have been satisfied But then tbeie s 
the provision in S. 216, that “ no such notice shall be neoessar> m con 
sequence of an interval of more than one year aving eapsei 
the date of the decree and the application for execution i( the application 
be made within one year from the date of the last order passed on any 
previous application for execution.” It appears that an application was 
made for a eertifioate from the Court at Luoknow;, in which the decree 
had been passed, to the Court at Sultaupore, for the purpose of having it 
executed: Many' objections were made by the person agamat whom the 
execution was to issue, and Mr. Young the Deputy Commissioner on he 
29th July 1868, made this order: Judgment-creditor now says Jaidyal s 
claim consists,of debts and land ; on his making proper application these 
can te attached; but in the event of Balmakund declining to pay I am 
clearly of opinion that the only way to compel him is by regular suit and 
I shall then be ready to appoint a receiver. Judgment-creditor s applica- 
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1876 tion is refused, and case to be struck off the file of pending cases.” That 
JUNK 22. passed on the 29th July 18G8, and it appears to be the last 

_ order that was passed upon an application for execution. This action ^va 3 

not commenced until the 25th April 1871, which was more than two 
Privy years after that order had been passed, The plaintiff could not have 
Council, o'^tained execution of this judgment if he had applied for execution without 
_ proceeding under S. 216, and having Jaidyal’s [85] representative sum¬ 
moned to show cause why execution should not issue. Then can he com- 
26 W.R, 82 mence this action, two years and more after that last order w’as passed, 
= 3 Suth. witliout calling upon any one representing Jaidyal to show cause why he 
P C.J. 330= should not levy this money ? The presumption is, that after this period 
_ ’ ^ the debt has been satisfied. The plaintiff could not have executed the 

3 I.A, 241-3(;jg(,j,gg gj^.gn notice to some one representing Jaidyal to show 

Saraswati's cause why the execution should not issue ; bub if this action can be mam- 
PX.J. 648. tained, tlien, as Mr. Leith has very properly observed, tlie plaintiff would 
be enabled to enforce his decree behind the back of and without notice to 
the representatives of Jaidyal. 

Their Lordships are clearly of opinion that in this case the decree 
did not vest in the plaintift any right to the property for which he is suing, 
and consequently that he cannot maintain the suit. The Judicial Com¬ 
missioner has very clearly laid that down in his judgment. He says at 
p. 139: This suit, as laid, is not a suit to establish'the plaintiff’s judg¬ 
ment-debtor s title to certain definite property previously attached, but is 
preferred on the assumption that the plaintiff, by virtue of his decree, 
occupies the position of his judgment-debtor, and is therefore entitled 
to establish his claim to a certain share of the estate left by his judg¬ 
ment-debtor s father.” In another part of his judgment he says, and 
their Lordships quite agree with him in that remark, that **if every decree- 
holder could proceed by regular suit to enforce his decree, all the provi¬ 
sions in tiie Civil Procedure Code in regard to executions of decrees would 
be of no avail. But it is evident to the Court that where the Legislators 
has prescribed a particular mode of enforcing a right created by a decree, 
the possessor of that right is bound to follow the procedure prescribed, 
and no other. In this case the procedure prescribed is to proceed to 
execute the judgment by attachment and sale, if necessary, and not to 
])roeeed by action. If an action like this could be maintained,—if the 
plaintiff could recover these Rs. 12.420 from the persons in possession of 
the judgment-debtor s property—what answer \vould they have if another 
execution creditor were to ask to attach the same property and to sell it? 
Could they have the property attached in their hands and taken from them 
when they had paid Rs. 12,420? And how could the difference be ascer¬ 
tained if the Rs. 12,420 should not be the full value of the property liable 
to attachment ? How could any other creditor get the difference between 
the Rs. 12,420 and the actual value of the property ? He must be driven 
to a suit or he must take the property. If he attach the property, then it 
would be taken from the defendants, after having been compelled to pay the 
Rs. 12.420 ; if he could not attach the property, tlien he must be driven 
to a suit, and must be deprived of his right to execution of the decree. 

It appears to their Lordships that the proper mode of enforcing ^ 
decree is that pointed out by the Code of Civil Procedure, namely, by 
execution and attachment and sale, or by execution and attachment and 
the appointment of a receiver under S. 24.8 to collect the property. 

Their Lordships are of opinion that the Judicial Commissioner cams 
to a right conclusion, and they therefore will humbly recommend Her 
Majesty to affirm his decision, and to dismiss this appeal, with costs. 
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Present: 

iVr. Justice Turner and Mr. Justice Spankie. 

TULSI Ram and others {Defendants) i’. Ganga Ram {Plaintiff). 

[26th June 1876.] 

1 A. 2S2. 
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JUNE 2G. 


Appel* 

LATE 

Civil. 


1 A. 232. 


Act\TIIofm9,S.7. 

The bar under section 7 oi Act VIII of 1859. applies to cases m which the 

plaintifi oiits to seek relief in respect of a portion of a claim, 

?n which, though he may be entitled to claim more than one kind of relief, he 

seeks, for the time, one remedy only. 

Where the purchaser of certain lands, who was in a position to have sued for 
possession, sued at Brstonly for a declaration of bis ^'tle under the sale, held, in 
Lubsequent suit by him for possession, that he was not barred. 

[Ap., 8C. 483 (F.B.).] 

JUDGMENT. 

[253] Th 0 plaintiff sued to obtain possession of 4 bighas, 12 biswas 
of land out of 92 liighas, 12 biswas, and one-fourth of 1 bigha, 11 bis las 
(juveebi), situate in Thoke Muhoor, Mauza Rahton, together with mesne 

thTcn December the 23rd, 18G2, Baldeo, the father of 

the defendants, sold' the lands in suit sued teand 

and with a view, it is said, of confirming his title, he in 1864 suec loi anu 

s £ £.... 

t; Pieil Prnceduro Codo. The lower appellate Court considered inat 
l:fap;ies to cases in P>ai„tM om^ 

...1, he seeks for the time one 

""t ?'iud^ ^ h- i:— 

h:ve obtained 

that he might have.obtamed tbaUeiief in - dl:: toTsXb 

we nave to aeiermine , possession, he can be held to 

h.8 7'f be claim arising out of the cause of action he 

have omitted any ° be then put in suit did not neces- 

then put in suit. , b of the contract to deliver possession. The 
sanly mvolve any ^f ^ ^,itbout entering on the 

plaintiff might ‘'“ve ^ta.ned a dec y ^ ^ 

and dismiss the appeal with costs. 
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APPELLATE CIVIL. 

Present: 

iUr. Justice Turner and Mr. Justice Spankie. 

Timal Kuaki (Plaintiff) Ablakh Eai and uihers iDefetulants). 

(26th June 1876.] 

1 A. 254. 

Act XVIIJ 0 / ld?3-Limitatim Act, IXoflan, S. lH-Applicabilih/. 

Aof 187^ f 1873 being a s.pccial law, thepronsions of the Limitation 

no. prosecutions of remedies in wrong Courts etc 

do not apply to suits and applications under the former Act (.'vVIII of 1873) 

On an application by the plaintiff (who was illegally ejected from 
XVI I T 1873) in January 187G under S, 95, cl, (ft), Act 

rllocT possession of the same, the Assistant 

Hif mmsf ^°8jection of the defendant, referred to the District Judge 
the question whether Uie provisions of S. Jo, Act IX of 1871, applied to 

appheatmns under Act XVIII of 1873 or not? The District Judge relying 

Zf the^."d^d^'V decided 

that thej did not apply either to suits or applications. The plaintiff 

appealed against this decision to the Higl) Court. ^ 

JUDGMENT. 

had appellant rightly contends that the Assistant Collector 

nnfnion ^nZnn/°l the reference, and that consequently the Judge's 

Collector an^fI « fi ‘'f authoritatively binding on the Assistant 

Collector and the Parties to the proceeding. It is not necessary for us to 

the opinion recorded by the ..udge appears to be in conformity with the 

iSa in Xh 'I AViL CoOfMr 

Act XIV of 1^59 d provisions of S. 14, 

beoaus7thi kttm- ?s ‘‘'"'’w' “"der Act X of 1859. 

MahoZd pIhaZr rn special law On similar grounds it was ruled in 
Ma/ionied Bahadur Khan v. The Collector oj Bareilly (2) that the provi- 

th«"nfirin?®f r’“'f f disability do not apply to eMarge 

the period of limitation prescribed by Act IX of 1859. We muL however 
declare the reference to the Judtfe ha^ nn ve idusd, nowever, 

“ it-;. S 

proper channel should the Odtetor “dnZTto m through the 

shall direct each party to bear his“wn costs " “ '™ 

FULL BENCH. 

Present; 

Srr Robert Stuart Kl., Chief Justice. Mr. Justice Pearson. Mr. Justtcc 
1 timer, Mr. Justice S pankte an d Mr. Justice Oldfield. 

Sham Kuar and others (Defendants) v. Gaya Din and another 

{Plaintiffs). [28th June 1876.] 

I A. 253 = 1 Ind. Jur. 198. 

Hvuln Tjaw—Adoptxon—lnlieritance. 

motherash^resHf has descended to his adoptive 

IF, PC. 256 (F.B.];R ..33 B.-404. 11 Bom. L.R. 641.] 


(1) 15 B.L.R. 60 uote=19 W.R,, 5 . 
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REFERENCE TO THE FULL BENCH. 

Turner and Spankie, JJ. referred the following question to the Full 
Bench, viz .— 

' Whether ac adopted son is entitled to succeed to property which 
descended to the wife of the adopting father as the heiress ol her father. 

OPINION OF THE FULL BENCH. 

[256] Looking to the object of the rite of adoption, we find it to be to j 
ensure by providing a son the spiritual benefit of the adoptive father and 
the perpetuation of his family name (Dattaka Mimansa, bs. 1 9), rather, 

than to obtain any benefit for the adoptive mother, whose happiness in a 
future state is not so dependent on having a son to perform the funeral 
obsequies and can be otherwise secured (Dattaka Mimansa, S. 1, v. 29), 
and it is also the fact that the wife has no power to adopt on her own 
account, the right being absolute in the husband. Such being the case, 
there is no doubt at first sight much force in the contention that the 
adoption of a son merely affiliates him in the family of the adoptive father, 
and not of the adoptive mother, and that he cannot in consequence succeed 
by inheritance to the property which descended to his adoptive mother 
[257] as heiress of her father. But on the otlier hand we find that the 
wife is associated in making the adoption with the husband, and its 
•effect is declared to be to make the adopted child the son of the adoptive 
mother as well as of the adoptive father.—“By tlie husband’s mere act 
of adoption the filiation of the adopted son, as son of the wife, is com¬ 
plete in the same manner as lier property in any other thing accepted by 
the husband’’—Dattaka Mimansa, S. 1. v. 22. Nowhere do we find it 
stated that there is any difference in the effect obtained by this filiation 
with reference to the son’s position towards the adoptive father and 
mother or their families, while we know that in respect of the natuial 
father and mother the effect is alike to completely sever the adopted son 
from the families of both.—“ A given-son must never claim the family and 
estate of his natural father. The funeral cake follows thefamily and estate, 
but of him who has given away his son the obsequies fail —Dattaka 
Mimansa, S. 6, v. 6. “The estate of the maternal grandfather also like 
that of the father lapses from the son given ’’—Dattaka Mimansa, b. b, 
V. 51. When the separation is so complete from the natural father and 
mother’s family, in the absence of texts to the contrary, it may perhaps 
be not assuming too much to infer that the affiliation by adoption is into 
both families of adoptive father and mother. But we have what seems 
to be an express text to that effect. Dattaka Mimansa, S. 6* v. oO dec aios 
" The forefathers of the adoptive mother only are also the maternal grand- 
sires of sons given, and the rest: for the rule regarding the_paternal is 
equallv applicable to the maternal grandsires of adopted sons. iheie is 
also another fact which affords the strongest argument m fav-our of the 
adopted son’s right of succession, and this is that he has the right to per¬ 
form funeral obsequies to his adoptive mother s father. In Dattaka 
Mimansa. S. 6, vv. 52. 53, we find-*Accordingly Hemadri himself, from 
not beiug satisfied with that (just stated), has advanced the other position: 
'In the same manner as for the secondary father, a funeral repast must 
be performed in honour of the secondary maternal grandfather and the 
rest.’ And this even is proper. The adopted son as substitute for the 
real legitimate son being the agent of rites performed by a legitimate 
80 d, it foUows that he is the performer of funeral repasts, the objects of 
which are the manes in honour of whom a legitimate son perforins 
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[258] such repast.” This right of performing the obsequies indicates a 
right of heirship in the family of the adoptive mother. We have seen 
the rule laid down by Manu to be—“ A given-son must never claim the 
family and estate of his natural father,” and the reason assigned is be¬ 
cause “the funeral cake follows the family and estate,” and the same 
reason is assigned in v. 51, S. 6, Dattaka Mimansa, why the given-son 
cannot claim the estate of his natural maternal grandfather—‘ the 
funeral cake follows the family and estate“the family and estate are 
■ declared to be the cause of performing the funeral repast.” So when we 
find that the adopted son performs by right the obsequies of his adoptive 
maternal grandfatlier, it will follow tiiat he docs so because he is amongst 
the heirs, or to quote the text, because “the family and estate are the 
cause of performing the funeral ohsequie.s,” and this doctrine of funeral 
cake has been held by a high authority (Sir W. Jones) to bo the key to the 
whole Hindu law of inheritance. 

Amongst decisions on the question, we find that in Morun Moijee 
De'heah v. Bejotj Kishlo Gossamee (1). decided on tlie 23rd July 1863, the 
High Court of Bengal held that an adopted son cannot succeed to his 
adoptive maternal grandfather's estate when there are collateral male 
heirs. 

There is the case of Guiuja 'Mtja v. Kishen Kishoro. Chou'dhry (2), 
decided on the 17th December 1821, in whicli vunvastha was delivered 
to the effect tliat a son adopted with the permission of iier liusband by a 
woman on whom her father's estate had devolved will not he entitled to 
such estate on his adoptive mother's death, but such estate will go to her 
father's brother’s son in default of nearer heirs. This opinion was based 
on an interpretation given l)y tlie Daya-bhaga to the text of Manu by 
which the adoj)t;ed son’s right of succession collaterally was confined to 
succession to property of persons belonging to the same family as the 
adopting father. But that dictum was accepted by one Judge only, and 
the majority of the Court expressed no opinion on it, as the point did not 
arise in the case. The dictum has, however, been accepted by Mr. 
Macnaghten—Hindu Law, vol. ii, 187. 

[259] Then there is the case of Gnngaperscid Roy v. Brijc^aurcc Chow- 
dhrain (3), decided by the High Court of Bengal on the 30th July 1859, 
in which the learned Judges considered that the doctrine laid down in the 
case of Giiufin .Vy/n v. Kmhcn Kishore Chowdhrij (2) stood merely as the 
dictum of the Pandit wlio gave it, and had not been conclusively adopted 
by the Court and could not be said to have acquired all the authority of 
a recognised principle of Hindu Law to which the Sudder Court had 
intended to give effect, and the Court proceeded to decide the question 
before them, which was the converse of that before us, and Iield that the 
relations of the adoptive mother inherit the property of her adopted son 
just as they would inherit the proi)erty of lier natural son. 

In another case. Tccmcowrce Chaitcrjce v. Diimonath Ban^rjee (4) 
the right of inlieritance by the adopted son was held to be limited to the 
adoptive mothers stridhan, and did not extend to the property she bad 
inherited from lier father and paternal ancestors, but this litnitation of the 
succession proceeded on the ground that the adopted son cannot perform 
the shradh of the adoptive mother’s father, in which view the Court, 
appears to hnve been mistaken. 

(T) \V.R.,F. B.. 121. ^ 

(2) 3 S.D.A. Rep.. L. P.. 128. 

(3) 15 S.D.A. Rep., L, P., part ii, p. 1091. 

(4) 3W.R..49. 
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Referring again to the decision in Morun Moyee Dcbeah v. Bejoy 
Kishto Gossiwtee (1). it should be noticed that in that case the Pandits of 
Moorshedaliad and the Sudder Coujrt . gave .their opinion that a legally 
adopted son can inherit the property of the adopting mother’s father. 
They thus differed from the dictum given in 1821, and it should be also 
noticed that this vyavastha of 1321, on which the Judges in Morun Moyee 
Debeah v. Bejoy Kishto Gossamee principally relied, has special reference 
to the Daya-bhaga law, and will not have equal weight in deciding the 
question before us, which must be governed by the Dattaka Mimansa 
and Mitakshara. 

On a full consideration of the question there seems no valid reason 
to doubt that the adopted son does succeed to property which descended 
to his adoptive mother as heiress of her father. 


1876 

June 28. 


Full 

Bknch. 

1 A. 255 = 

1 Ind. Jur. 
198. 


APPELLATE CIVIL. 


Present: 

Mr. Justice Turner and Mr. Justice Spankie 


1876 

JUNE 29. 


Jagan Nath [Defendant] u. LaLMAN [Plaintiff). [29th June 187G.] 

1 A. 260. 

Appeal-Institulion-HIevioyanduinof atipeal-Act VIII of m9, S. 336, 

1 In returning a memorandum of appeal, under S 336. A?'*' 
for being corrected, the Court should fix a tune within which it should be 

represented. 

2. In a case where the Court omitted to fix the time, and the 

of aoneal was represented a few days after, licld, that (for purposes of limitation 
I'aPr mJ^rbe taken to have been instituted on the day when it was first 

presented. 

An appellant (defendant) presented an appeal two 1;'^^ 

expiry of the period of limitation and the lower appellate Court returned 
ZlmoranSL of appeal for correction without spec, ymg any .me 
within which the appeal should be again presented Two or three day s 
after the expiry of the period of linaitation the appea was again presented 
and admitted. On the objection of the plaintiff the 

held that the defendant had shown no sufhc.ent cau^ for not P'^S 
it within time and dismissed it as barred by limitation. The defendant 

appealed to the High Court. 

JUDGMENT. 

r260l We are unable to hold that the appeal was presented after the 
propfttae lor tl« date of its presentation is the -late - wh.c . 

The St be amended, the Judge should have pre- 

amended loZ fhe cas^of Is.ml Sahib v. A„ Chetti {2) appears 
r: bylhe lower appel lat e Court. 

(2) 1 Mad. H.C.R. 427. 


Appel¬ 

late 

Civil. 

lA. 260. 


(i) W.R.F.B. 121. 
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ni6 

June 29 . 


Appel¬ 

late 

Civil. 


1 A. 261 = 
1 Ind. Jur. 
171. 


1876 

June 29. 

Appel¬ 

late 

Civil. 

1 A. 262. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Spankic. 

Tota H.am {Defendant) v. Sher Singh and others [Plaintiffs). 

[29th June 1876.] 

1 A. 261 = 1 Ind. Jur. 171. 

Act XVIII of lam, S. 93, cl. (h)—Suit for profits — Interest. 

In a suit for profits, under clause (//), S. 93 of tbe Rent Act, a Revenue Court 
has power to award interest claimed on such profits. 

[R., 6 O.C. 89.] 

Id a suit for profits, together with interest, of a certain mahal, under 
S. 93. cl. (k), Act XVIII of 1873, by some of the co-sharers, both the Court 
of first instance and tbe lower appellate Court gave them a decree for the full 
amount claimed. The defendant preferred a special appeal to the High 
Court contending that it was not competent to the first Court to give a 
decree for the interest claimed. 

JUDGMENT. 

[262] It is true that tho Rent Act does not expressly declare that 
interest will accrue on other sums which may be recovered in the Revenue 
Court except sums due in respect of rent, but neither does it declare the 
Revenue Courts incompetent to award interest, and it would be contrary 
to the policy of the Act to compel a plaintiff to resort to the Civil Court 
to obtain compensation in the way of interest for the default in payment 
of sums which are only recoverable in the Revenue Courts. As it has 
been the practice in the Revenue Courts to decree interest on arrears of 
profits, we shall not interfere with the decree of the Court below in this 
respect. 


APPELLATE CIVIL. 

Present; 

ilfr. Justice Turner and Mr. Jmticc Spattkie. 


GaURI {Plaintiff) V. Chandramani {Defendant). [29th June 1876.] 

1 A. 262. 


Hindu Law—Hindu widoio-Family dwelling house-Riqht of residence. 

who was residing in her husband's house during the lifetime 
of her husband, is entitled to continue there after his death, and cannot be 
ousted by the auction purchaser of the interest of her husband’s nephew. 
(4 B.L.R.. O.J. 72 = 12 W.R.. O.J. S5, folloxved). 

[F., ^^^* 353. 13 B. 101. 2 B. 494 ; R., A.W.N. (1887). 279 ; 12 M. 260 (F.B.); D.. 2,A. 


The plaintiff, the auction-purchaser of the rights and interests in a 
certain dwelling house of his judgment-debtor. Bindesri Parshad (the son 
of Lacbman Parshad, deceased, and nephew of Beni Parshad. also deceas¬ 
ed), having been resisted in his endeavour to obtain possession of the 
house, by the defendant (the childless widow of Beni Parshad, residing 
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in his house, and claiming the right to reside in a moieuy theieo as hei 
husband's widow) brought the present suit to eject her. The Cmt 
gave him a decree. The lower appellate Court dismissed the plaintiti s 
suit. The plaintiff preferred an appeal to the High Court. 

JUDGMENT. 


[263] It does not appear to have been admitted that the property 
was -held by Lachman Parshad and Beni Madho in equal shares but 
assuming it was the joint property of the two brotners. the widow of Beni 
Madho is entitled to live in it. it being the house m which she resided 
with her husband. She cannot be ousted by a purchaser of her i^epbew s 
right, toga/a Debi v. Dinanath Bose (1). The house is a smal one 
and it is not shown that one moiety is more than sufiicient as a residence 
for the Mussammat. ^Ve shall not therefore disturb the decree of the 
lower appellate Court, but dismiss the appeal with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Spankie and Mr. Justice Oldfield. 


BISHAN CHAND {Defendant) v. Ahmad Khan and othehs {PlaMffs). 

[30th June 1876.] 

1 A. 263. 

Limitation-.ict IXoflH?!, S. 5 ^-Institution of suit. 

Where the period of limitation prescribed for a suit expired when the Court 
Where toe peri « the Court did not sit on the re-openinfi day. but 

onltter daraecordins to’an order of the Judfte. held that the suit was within 

time on the actual openinfi day. 

A suit, the cause of action for which was statol in the plaint to 

1 • 0 11 ■‘ft? 1 was instituted in tiie Court of the Suboi- 

havft arisen on 2 — 11 —was int>tiuui,cu 

dinate Judge, Ghazipur. on Monday. 16—11—1874 That Louib was 

closed from 12-10-1874 to 13-11-1874. f 

Saturday 14—11—1874. but did not do so until Monday 16 11 1874, 

undel an order of the District .Judge. The suit was dismissed by the 

Subordinate Judge who held that the period of 7 '“'°" 

2 years. The District Judge, on appeal, held tha it was instituW 

within time The defendant preferred a special appeal to the High Comt 
contending that the suit was barred by limitation as it was not instituted 

on 14—11—1874. 

JUDGMENT. 

[264] It appears that the Court should have 
her 1874. and if it had done so, the suit, according to ® 

view of the limitation that applies, would have been «'thm time^ The 
Judge does not notice the fact that the Court did not sit on the 14tb, 
butLnfines his remarks to the point that when the Court opened, the 
petition was filed, and the limitation being three years, not two > ears as 
■ found by the first Court, the suit was within time. It wa s conte nde d that 
. • ___—. ' 


(1) 4 B.L.R.. 0 J., 72= 12 W.R., O.J., 85. 
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1876 

Junk 30. 


Appel¬ 

late 

Civil. 


.1 A. 263. 


1876 

-June 30. 

Full 

Bench. 

.3 A. 216. 


the Courts did not sit because the Judge had issued an unauthorized order 
that they were not to open until the Monday following Saturday the 
Uth, on which day they should have been opened after the close of the 
vacation. The Judge’s unauthorized order cannot, it is urged, override 
the law of limitation, which must be applied strictly. It does not appear 
why tliis order was issued ; probably it was to suit the convenience of 
the Judges on their return to their Courts after the vacation, because 
Sunday caused another break between Saturday and Monday. There 
was considerable difference of opinion before the passing of the present 
Limitation Law, as to whether .\ct XIV of 1850 was to be strictly applied 
in a case of this nature when a Court happened to be unexpectedly 
closed. In the present case the plaintiff appears to have brought his 
claim to the Munsiff and to have been ready to present it on the Uth. 
It is dated the 14th, so is the vakalat-nama and the plaint was presented 
on Monday the 16th. In such a case we should not be disposed to apply 
the strictest interpretation, and looking at the terms of S. 5, cl. (a), .Act 
IX of 1871, we do not think that we are called upon to do so. The sec¬ 
tion provides that, if the period of limitation prescribed for any suit, 
appeal, or application expires on a day when the Court is closed, the suit, 
appeal, or application -may he instituted.- presented,- or made on the day 
that the Court re-opens. This was the course followed in the case before 
us, and the section appears to us wide enough, since it does not refer to 
vacations or holidays, to admit of the entertainment of the suit. 


FULL BENCH. 

Present: 

Si)" Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Janki Prasad (Plaintiff) v. Baldeo Narain and others (Defendants). 

[30th June 1876.] 

3 A. 216. 

Constnicti&ti of decree—Moiiey-decree^Decree enforcing lien. 

Where, in a suit on a bond charging immoveable property, the defendant 
agreed to pay the .amount claimed with costs and interest within a certain time, 
and that, in default of such payment, the plaintiff might bring the hypothecated 
property to sale, and the Court passed a decree for the amount claimed and costs 

such agreement”—;icW iTurner, J. and 
was only a money-decree, and not one under 

which the hen could be enforced. 

[R., 18 A. 344 (346); D., 3 A. 388 (391) (F.B), 22 A. 401, (402 403).] 

1 moneys due on a bond of the 18th Decem¬ 

ber, lobY, by establishment and enforcement of his right as mortgagee in 
respect of the property pledged and mortgaged in the bond, ” and seeking to 
recover such moneys from the obligors of the bond, one Ghulam Ismail and 
his two sons, personally, and by the auction-sale of the property bypothe- 
cated m the bond,—joined, as defendants in the suit, (i) Baldeo Narain. 
-Jagat Naiain and Bishen Narain, the purchasers of a portion of such pro- 
.perty at a sale held on the 20th July, 1871. in execution of a decree dated 
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theStb March, 1866, against Ghukm Ismail and his sons, and, (») Abdul 
Ghanni, to whom Ghulain Ismail and his sons had transfened by sale 

Lther portion of such property, under an 
20bh June, 1870, and alleged that the decree of the 5th March 186G 
a mere monev-decree. The auction-purchasers had obtained, that decree 

in the Court of the Principal Sadr Amin of .Allahabad in ^ ^ 
bonds lor the payment of money executed in their favoui (on 17 1 

and on 14—9—1860) by Ghulam Ismail and his sons, in which the pio- 
perty in respect of which they were sued had been hypothecated to them, 
—after the filing of a confession of judgment by the obligors of the bo s. 

The material part of tliat contention of judgment being 
[217] “ We (the defendants) " ^ declaie that 

wherhs a regular suit filed by plaintiffs, claiming Rs 5.589-6-6, under tao 
deeds dated 17th January 1860 and Uth September 1860 respectively, in 
which all our zemindari, as detailed therein, is mortgaged, is pending 
against us (defendants) in the Principal Sadr Amin s Court, and wheieas 
tS claim of the plaintiffs is in all respects right and proper, we have, 
considering its justice, willingly and voluntarily executed to confession 
of judgment covenanting to pay, without objection, in tsro lOAis 
aggregate amount of their claims with costs and interest, to tlie extent as 
mfv be specified in the decision. The interest on 

until liuuidation thereof shall be paid by us half-year y to t e J 

at the^ate of one per cent, per mensem, and we shall have the Payment 
endorsed on the decree, and a petition informing the Court of the fact wil 
be nresented We (the judgment-debtors) shall not claim a deuuction of any 
payings made in part or whole, unless endorsed on the deci-ee and com- 
mtocated to the Court by petition. Wesha 1 not claim a deduction of the 
stipulated interest paid by us in the principal amount of the deciee and 
shLd we do so, it shall he false and illegal. The who e of he property as 
entered in the deed shall remain hypothecated and mortgaged till pay ment of 
the entire demand. If a regular suit is brought against us jointly or sever¬ 
ally by any creditors within the above stipulated period or if an application 
for execution of decree is presented in Court by any decree-holder, or if a 
part or the whole of the mortgaged property belonging to us is fainied out 
or put up for auction-sale in default of payment of arrears of revenue or 
if we (judgment-debtors) tail to pay interest mentioned above, or if he 
decree-holders find any obstacle, great or small, in the lecoveiy of the 
decretal amount, they shall have the power at all times to du y realize, in 
a lump sum, the principal and interest due under the decree from us and 
from our zamindari property mortgaged and hypothecated in the deeds on 
which the claim is based, without waiting for the expiry of the hxed peiiod, 
and in cancelment thereof, we (judgment-debtors) shall never have any 
objection to the annulment of the agreement. We have written this con¬ 
fession of judgment containing the foregoing conditions to stand as evi¬ 
dence, The correctness of the above facts can be ascertained from the 

pleader auction-purchasers contended that the decree 

of the 5th March, 1866, under which they had purchased, was not a meie 
money-decree, but one which enforced an hypjtheoation of the property 
purchased by them of an earlier date than the date of the hypothecation 
which the plaintiff sought to enforce, and consequenUy that pioperty was 
not liable to the hypothecation which the plaintiff sought to enforce. 
Upon the issue.-Ie the decree of 1866 to be considered as a decree against 
the mortgaged property ?-the Court of first instance held that that decree 
shoald be so considered, its decision upon this issue being as tollows. I 
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have no hesitation in finding for the defendant. The decree was given 
without any inquiry into the merits of the case on the defendant’s full 
confession of judgment, and was evidently intended to be in strict accord¬ 
ance with It. The decree-holder, if he discovered the omission, should 
have applied to the Court to have it repaired : but if he failed to do this 
possibly from ignorance of t)ie terras in which the decree was couched or 
misapprehension of the full meaning of theoraission. it would be obviously 

inequitable to punish him by stereotyping clerical error of the decree- 
writer.” 

The plaintiff appealed to the High Court. 


REFERENCE TOTPIEFULL BENCH. 

[218] The DMsion Bench before which the appeal came for heanog 
(Pearson, J., and Turner, J.,; referred to the Full Bench the question 
whctlier that decree was a raei’e money-decree or not. 

JUDGMENTS OF THE FULL BENCH. 

[219] Stuart, C.J.—The question referred in this case is whether the 
deciee under which the property was sold was a mere nioney-decree» or 
whetlier it was a decree whicli could also be enforced against tlie property 
hypothecated in the bond. The facts and procedure which raised this 
question are somewhat peculiar, and there may possibly have been some 
mistake in piepaiing the decree in the terms in which it is drawn up. 
Bub taking it as it stands, I am clearly of opinion that it was a mere 

money-decree and nothing more. It was a decree passed on a confession 
of judgment. 

t ■ t ■ 1 . . Such being the 

confession of judgment, it appears to me difficult to resist the conclusion 

that It was the intention of the parties to give the plaintiffs recovery against 

the property, as well as against the persons of their debtors, and that, if 

the decretal order stopped short at the money, and did not in its terms 

coyer recourse against Uie property, that was simply a mistake on the part 

0 the officer w ho drew it up. And such. I say again, was. I think, the prob- 

a ® u v\e cannot construe a decree bv means of supposed 

intentions, or presumptions, or inferences. We must look, and we must 
look alone to the decreeing and operative words in which it is expressed, 
and so reading this decree I cannot extend its terms so as to make it 
enfoiceable against the hypothecated property in respect of the lien in 
the bonds, but must regarci it as a mere money-decree. And as I suggested 
at the hearing and notwithstanding any reasonable belief to the contrary, 

not have hPfln I understanding or arrangement may 

least vdlX S; V" " contingency, and it is not at 

be that as it nn ^ tenns of the defendant’s confession. But 

alio -e 1 L the decree itself in the terms in which it was 

immaterial whetht ft " i 

NoTcarifc h^ ‘'y mistake or not. 

sion of iudement ifi ’ 1** is nob according to the confes- 

suirit and nfssihl ' might have gone further according to the 

spuit and possible intention of tliat confession. 

Subofdin^TnirT^An'l^ tlie Court of the 

suit No 98 of Iftfir ^^ted 5th March. 1866. in the original 

suit No. 98 of 1866 IS a mortgage decree or a mere money-decree. The 
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decree orders the payment to the plaintiffs of Rs. 5,589-6-6, the amount ]876 
claimed, with costs and interest for tlie period during which the suit 3 q^ 

waspending and to the date of realization, by the defendants within two _ 

years, the period specified in the confession of judgment acc*epted by the 
plaintiffs. Having regard to the terms of the decree, it seems to me FULL 

impossible to hold that it is more than a more money-decree. The relief 

granted is money only, nor is it provided that the money may bo realized _ 

hy the sale of any particular property by reason of its hypothecation for 
the purpose. No doubt it appears that the decree was passed in accord- ^ 216. 

ance with a confession of judgment, and does not include all the purport 
thereof. There is reason to believe that it was imperfectly drawn out, 
and its imperfection is detrimental to the decree-holdor. It was compe¬ 
tent to him to iiave applied for its correction ; hut it is not competent to us 
to rule that it is other than a mere money-decree in the terms in which 
it has been drawn. 

Turner, J. (Oldfield, .T., concurring)—There can be no doubt that 
the Court intended to pronounce a decree in the terms of the confession 
of judgment, and that the confession contained a stipulation that, in the 
event of default in the payment of the instalments, the decree-holder 
should be at liberty forthwith to bring the property to sale. The inten¬ 
tion of the Court then was that the decree should embody tl^e relief. The 
operative part of the [221] decree runs as followsIn accordance with 
the confession of judgment filed by the defendants, it is ordered tliat 
a decree for Rs. 5,589-6-6, the amount of the claim, the costs, and 
interest pending the suit, and on the whole amount up to the date of 
realization, within the two years mentioned in the confession of judgment 
accepted by the plaintiffs, be passed in favour of the plaintiffs against the 
defendants.” This decree is no doubt most inartificially prepared, but 
it contains in the judgment language sufficient to import, not a part only, 
but the whole of the terms of the confession ; and it being manifestly the 
intention of tiie Court and the parties that the whole of the terms 
should be incor])orated in the decree, we consider ourselves warranted 
in pronouncing that the decree is nob a mere money-decree, and that 
the sale effected under it was made in exercise of the power of sale for 
the enforcement of the security. 

Spankie, J. —We are asked whether the decree is merely a money- 
decree, or whether it includes all the terms of the compromise, and so 
declares the decree-holder’s lien on the property hypothecated in the 
bonds on which the plaintiffs sued and the defendants filed a confession 
of judgment. It appears to me, looking at the terms of the decree, that it 
is confined to a decree for Rs. 5,589-6-6, the amount claimed, and costs and 
interest, “ in favour of the plaintiffs against the defendants, who promise 
to pay the amount due to the plaintiffs within two years as specified in 
their confession of judgment accepted by the plaintiffs.” I think that 
this is a money-decree, and that the words outside the decree, “ and 
according to the confession of judgment filed by the defendants, it was 
ordered,” cannot be said to extend all the terms of the confession of judg¬ 
ment to the decree itself- 


ALLAHABAD] 


RAH GHOLAM, &C. v. SHEO TAHAL, -tC. 


[CIV. 


APPELLATE CIVIL. 

Present : 

Mr. Justice Turner and Mr. Justice Spankie. 

R.\h Gholam and others {Defmdants) v. Sheo Tahal and others 

{Plaintiffs). [7th July 1876.] 

1 A. 266. 

A ppe a I—Judqm e « t—Decree 

Where, in dismissing a suit, the Court ordered " that the plaintiff’s claim be 
dismissed in the present farm," held that the defendant, who contended that the 
suit.sbould be dismissed absolutely, had a right to appeal against it, and that bis 
appeal would be, not against the decision, but against the decree with which be 
was dissatis6cd. (H.C.R., N.W.P., 1974, p. 19, Dis(d-) 

[Ap.. 2 A. 497 (F.B.), 17 A. 174, 9 C.W.N. 534.] 

In a suit by the plaintiffs, as the heirs of G.D., to recover possession 
from the defendants of certain lands which G. D. had mortgaged to their 
ancestor in 1835 for Rs. 25. alleging that the mortgage-debt had been 
satisfied from the usufruct, and for mesne -profits, the defendants denied 
that the plaintiffs were the heirs of G. D., asserting also that they them¬ 
selves were his heirs, and that the mortgage-debt had not been satisfied from 
the usufruct. The Court’of first instance found that the plaintiffs were 
tlie heirs of G. D., but dismissed the suit on the ground that the mort¬ 
gage-debt had not been satisfied, its decree being in the following terms:— 
" It is ordered that the plaintiffs' claim be dismissed in the present 
form.” The lower appellate Court dismissed the appeal of the defendants. 
The defendants preferred a special appeal to the High Court. 

JUDGMENT. 

[267] We are of opinion that the ruling of the Full Bench (1) does not 
apply in this case. The appellant is dissatisfied with the decree of the 
Court of first instance. He contends that the respondents have, under no 
circumstances, a right to redeem, and that their suit should have been 
dismissed absolutely and not in such a manner that they are at liberty to 
come into Court again. We admit the force of the objection, and decree¬ 
ing the appeal, remand the case to the lower appellate Court for decision 
on the merits. 


1876 

July 7, 

Appel¬ 

late 

Civil. 

1 A. 266. 


1876 

July 13. 
PRIVY 

Council. 
i6WR. 10== 

JSuth.P.C.J 

S42=3I.A. 

209=3 

Sarasffati’a 

P.C.J. 663 = 

Bal. 66. 


PRIVY COUNCIL. 

Present; 

Sir James W, Colvile, Sir Barnes Peacock, Sir E. Smith, 

and Sir Robert P. Collier. 


071 Appeal from the Court of the Commissioner of the Luckyiow Division. 

Chowdhry Muntaza Hossein V. Mussumat Bibi Bechunnissa. 

[13th July 1876.1 

26 W.R. 10=3Suth. P.C.J. 342 = 31.A. 209 = 3 Saraawati’a P.C.J. 663 = Bal.86. 

1 . Act VIIIof 18S9, Ss. 326, 327—" Suffeient cause." 

According to the true constriietion of Act VIII of 1859. the earlier sections 
are not incorporated into S. 3-27, as they are expressly incorporated into S. 326, 


(1) H. G. R..N. W. P.. 1874, p. 19. 
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and the words “ sufficient cause ” should be taken to comprehend any substantial 
objection which appears on the face of the award, or is founded on the miscon¬ 
duct of the arbitrators, or on any miscarriage in ihe course of the proceedings, 
or upon any other ground which would be considered fatal to an award on an 
application to .the Courts in England. 

Ibid^CotisuUalioyi with expert. 

The mere fact of the arbitrators consulting an expect was not a valid objection 
to their award. 


1876 

July 13. 


Privy 

Council. 


3. Ibid—lUoivcr of objection—Chances of arbitration, sufenussion to. 2 g w.R. 10 = 

Where it was objected that the award was invalid because the Will referred *i, P r T 
to the arbitrators referred to another Will not produced by the plaintiff,/le/d ^ 
that the defendant could not object to the validity of the award, as nntwith- 312 = 3 I.A. 
standing the knowledge of the suppression he did submit to take his chautes of 209 = 3 
the arbitration. ^ 

The term “ award ” as used in the plaint in this case must be taken to include Saraswati s 
the whole document which is scheduled to the plaint, i.c., the formal judgment p.C.J. 663 = 
as well as the decree. 


4. 


Bal. 86. 


General rule of Privy Comicil as todealing tcilh form of pleadings 

The general principle of their Lordships is that of not dealing very strictly 
with the .form the pleadings if they find that a material point was substan¬ 
tially raised. 

Appeal from a decretal order of the Commissioner of Lucknow, 
upholding a judgment of the D^piity Commissioner of that Division. 

JUDGMENT. 


Sir James Colvile delivered the judgment of the Judicial Committee 
as follows:— 

[lOlThU is an application under S. 327 of Act VIII of 1859 to have an 
award filed in Court, with the usual consequence of having its provisions 
enforced a8[ll]a decree of Court. Some discussion was raised in the course 
of the argument touching the meaning of the word “award” as used in the 
plaint. Their Lordships have no difficulty in ruling that it must be taken 
to include the whole of the document which is scheduled to the plaint, and 
headed “ Copy of the award; ” that it comprehends both that which in 
some of the proceedings has been called the ' formal judgment,” and that 
portion of the document scheduled which is headed at page 10 with the 
word “ Decree.” If it were taken to be confined to the l itter, the award 
would be obviously incomplete, since it would contain no finding upon 
many of the questions raised. The only reason for so confining it seems 
to have been a loose statement made by a pleader in one of the Courts. 

The arbitration which resulted in this award'came about in this way : 
The plaintiff, who seeks to have the award filed, was the widow of one 
Chowdhry Sarfaraz Ahmud : the defendant, who resists the filing of the 
award, is Chowdhry Murtaza Hossein, who was the brother of Sarfaraz 
Ahmud. It appears that Sarfaraz Ahmud left not only a widow, but a 
daughter and daughter's children, of whom one was a son ; that a consi¬ 
derable part of bis property consisted of talooks ; and that he was regis¬ 
tered as talookdar under the schedules of Act I of 1869, so as to make his 
talooks descendible in the case of intestacy to a single heir according to 
the rules laid down in S. 22 of that Statute. The effect of these was to 
make the talookdary property of Sarfaraz Ahmud descendible to his 
daughter’s eon, if he had been recognised and treated by the deceased 
as hie own son, but in default of such recognition, to his brother, in 
preference of his widow. The Act gives the talookdars the power of altering 
this law of succession by any will, made more than three months before 
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the death of the testator, or by one of later date if made with a parti¬ 
cular form of attestation. It is, however, an admitted fact in this case, 
that the will of Sarfaraz Ahmud was made within a month of his death, 
and was not attested in the manner prescribed by the Statute. The 
question raised iuul considered in these proceedings was in terms whether 
the will was valid or invalid : but the proper issue was whether such a will 
was suflicicnt to [kiss talookdavy proi)ert>' since it might be a good will 
according to Maiiomcdan law as to one-third of the testator's other pro¬ 
perty. although it was not executed according to the provisions of the Act. 

In this state of things the brother, whose claim to inherit the talooks 
was liaide to l)c defeated only by proof of the recognition of the grandson 
as a son, of whicli there is no question in these proceedings, was induced 
to enter into a submission to arbitration, the etfect of which was to make 
his rights and the riglits of the widow determinable according to the terms 
of the will of the testator, and therefore, for the purposes at all events of 
that arbitration, to recognise the sufficiency of the will. The submission 
to arlntiation was in this form: We agree that “whereas Mr. W. Glynn, 
the Deputy Commissioner of Barabunki, has witli our consent appointed 
Cliowdhry Ghullam Furreed, talookdar of Barraiee, pergunnah Eoclowlee, 
and Kughunath Singh, talookdar of Palee. arbitrators, to determine 
according to the terms of the will of the deceased talookdar the dispute 
between Cliowdhry Murtaza Hossein and Chowdrain, widow of Sarfaiaz 
.\hmud, deceased, relating both to the property specified in the will, and 
to that not mentioned therein, we do hereby declare and duly execute this 
document.” The arbitrators made their award on the 16th March 1871. 
The suit to have it filed in Court was commenced on the 21st [12] AuRUSt 
1S71. Both parties seem to have made references to the Deputy Com¬ 
missioner complaining of portions of tlie award, but the result was that 
the widow, at least, ado))ted it, and took these proceedings in order to 
enforce it. 

In the Courts below an objection was originally taken to the form of 
the suit on the ground that the award was not an award within the 
meaning of S. 327, but a judicial award which could only be dealt with 
under the earlier Sections of the Act. That point has been given up, and 
the propriety of the suit must now be taken to be admitted. 

A question, however, has been raised whether the earlier Sections of 
the Act are incorporated into S. 327, so as to give the Court proceeding 
under the latter section the power of remitting an award whicli is 
insufficient upon the face of it back to the arbitrators for amendment: and 
also how far the power of such a Court to refuse to file an award is limited 
by S. 324, which says that no award shall be set aside except on the. 
gi'ound of misconduct or corruption of the arbitrators or umpire. Their 
Lordships are of opinion that, upon the construction of the Act, the 
earlier sections are not incorporated into S. 327, as they are expressly in¬ 
corporated into S. 326 ; and that the w’ords “ sufficient cause ” should be 
taken to comprehend any substantial objection w-hich appears upon the 
face of the award ; or is founded on the misconduct of the arbitrators, or 
on any miscarriage in the course of the proceedings, or upon any other 
ground which w-ould be considered fatal to an award on an application 
to the Courts in this country. 

The objections w-hieh were formerly taken to the admission of this 
award were embodied in the nine issues settled by the Deputy 
Commissioner of Lucknow, to \Yhom the cause was transferred from the 
Deputy Commissioner of Barabunki, and are set out at page 42 of the 
Kecord. Those which are involved in the first, second, third, fifths eighth 
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and ninth issues, have here been given up by tlie learned Counsel for the 
appellant as untenable. That raised by the fourth issue was relied upon , 
it is in substance that the arbirtators before making their award had 
consulted one Mahomed Ali, a vakeel or native lawyer. The sixtli 
was in these terms, ** Is the award, being based on an invalid will, itself 
invalid ? " It will hereafter be considered what is embraced in that issue, 

The objection which it patently raises, viz., that founded on the date and _ 

execution of the will, is now no longer relied upon. The seventh was that 
the arbitrators were bribed. Tiie result is that the only objections raised26 W.R. 10 = 
by the issues which are now relied upon are, the consultation of ^^^ 63 suth.P.C.J. 
pleader, the corruption of the arbitrators, and whatever is included in j 4 

the sixth issue. , . , • 

It will be convenient at once to dispose of the seventh issue by saying 
that the Deputy Commissioner, after hearing the evidence that was Saraswati’s 
adduced before him, came to the conclusion that there was no ground foi p.c.J. 663 = 
imputing corruption to the arbitrators; that the story told by the witnesses gg_ 
as to the bribes that were given was false; and that their Lordships see 
no ground whatever for dissenting from that finding. This was not the 
finding of two Indian Courts, because the Commissioner to whom there 
was an appeal thought that he was incompetent to entertain that question. 

Tlieir Lordships upon the evidence unhesitatingly accjuit the arbitrators 

of corruption in this matter. 

Some objections have indeed been raised at the bar which seem 
bardly to be included in tlie issues settled in the Indian Courts. Mr. 

Leith contended that the award was bad on the face of it, inasmuch as it 
failed to deal with some of the subjects referred to the arbitrators, and in 
particular with the two [13] estates Behlal and Hosseinpur. But the con¬ 
tention can only be supported if the award is taken to be merely that portion 
of the document scheduled to the plaint which is headed decree, a 
point upon which their Lordships’ opinion has been already expressed. 

If the whole document be treated as the award the arbitrators have 
expressly dealt with the subjects in question. 

The point as to the consultation of the pleader was disposed of in the 
course of the argument by their Lordships, who intimated a clear opinion 
•that the case implicating the pleader in the alleged corruption having 
failed, the mere fact that the arbitrators consulted a person supposed to 
be learned in the law was not a valid objection to their award. An ob¬ 
jection was also founded on a passage in the Record wherein it appeared 
that on. one occasion one arbitrator sat alone; but upon the whole then 
Lordships are of opinion that the final award \yas made by the two arbi¬ 
trators, and that there is nothing in this objection which seems never to 

have been raised in the Courts below. , • , . 

< The case of the appellant is then reduced to the objection winch he 
contends is involved, though not explicitly stated, in the sixth issue. It 
U in effect that, by reason of the reference in the ninth paragraph of the 
will which was before the arbitrators to another document described as 
" a will bearing the testimony of Rajah Farzand Ali Khan and Rajah 
Jugmohun Singh in the possession of my wife,” which was not produced 
ibeforejphe. arbitrators, they cannot be said tOjhave liad the whole will of 
.-the testator before them; and ought not to have made an award without 
having that document produced before them, and that by reason of this 
•paiscarriagti the Cpurtf ought to refuse to direct the award to be filed. 

. ii'f-jTh^iawatd'.cOnljaibs 'the following statement regarding, the missing 
{doounoenfct */ It is worthy,of observation that the Chow’draih has rendered 
ihjei^.conduot. suspicious by concealing the second will:.. But if it had been 
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produced in compliance with our directions, it would nob have prejudiced 
the Chowdrain, because we are not disposed to tolerate injury or harm 
being done to either party. It is regretted that the Chowdrain has. by 
concealing the second will, created suspicion in our minds as bo the said 
will, and we have no reason whatever to believe that the will under consid¬ 
eration was in no respect similar in terms to that now before us.” The 
arbitrators then suggest certain hypotheses as to wliatthe will might con¬ 
tain. and add, “ In the absence of sutlicient cause being shown to the con¬ 
trary, it may be suspected tliat it was desti-oyed through the foolishness 
or carelessness of the women. Be this as it may, we are not dis¬ 
posed to be led by suspicions in determining the case, but at any rate it 
shall be our duty not to lose sight of onr inclination thus caused to favor 
Chowdhry Murfcaza Hossein.” From the proceedings Ijefore the arbitra¬ 
tors it would appear that both parties agreed tliat the missing document 
had existed. The Chowdrain alleged that the original had been taken 
away by the appellant, but admitted that she had a copy of it signed by 
the testator; the other party imputed to her that she kept back the 
original. 

A question strongly contested before their Lordships was whether 
this objection to the filing of the award was sufliciently raised upon the 
Record. It does not appear to have been distinctly raised on the proceed¬ 
ing at page 41 of the Record, when the issues were settled. The sixth 
issue seems to have been framed upon the objection stated orally by Mr. 
Arathoon, which, a staken down by the Judge, is in these words: “The 
will was invalid, being made within a month of the “ talookdar’s death, 
and the arbitrators were wrong in attaching any importance to it.' [14] 
The objection, however, had substantially been put forward in the petition 
impugning the award which the appellant presented to Mr. Glynn on the 
31st March 1871; and also in a written statement tendered in this suit 
but rejected by the Court for want of sufficient verification, which there¬ 
fore cannot be treated as part of the Record. Again, it appears that when 


the case came before the Deputy Commissioner the point was in a manner 
raised before him, and treated as included in the sixth issue. The Judge’s 
note at page 57 of the Record after stating the sixth issue, and that the 
plaintiff does not care, so far as this case is concerned, to dispute the in¬ 
validity of the will, proceeds thus : ” Mr. Arathoon argues that the award 
partly follows the will, in other parts the will is disregarded; that this is 
sufficient cause to refuse to file the award; but besides this there is a 
codicil which^ the arbitrators do not appear to have looked at." The 
Judge says, "There is nothing on the Record to show that any codicil 
was executed, and'that point need not be considered. Had any codicil 
been in existence it should have been brought forward in evidence." 

Now, if by the word codicil" was meant the missing will referred to 
in paragraph 9 of the will produced, this mode of disposing of the objection 
was unsatisfactory, because in the statement of the arbitrators upon the 
face of the award \vbich has been already read there is a clear constat 
that the document said to have been attested by Rajah Farzand Ali Khan 
and Rajah Jugmohun Singh existed. The Judge, however, went on to dis¬ 
pose of the question as to the effect of the invalidity of the will under the 
statute, but took no further notice of the question raised by Mr. Arathoon 
as to the codicil," 

The general principle of their Lordships is that of not dealing very 
strictly with the form of the pleadings if they find that a material point 
Nvas substantially x'aised. They are disposed, though not without somo 
little doubt and hesitation, to treat this particular point as sufficiently raised 
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in the Courts below, and therefore to be one with which they are bound ^876 

to deal upon apneal. The question which it involves appears to their 13 . 

Lordships to constitute the only formidable objection which can be taken_ 

to the filinR of this award. -n ,,,,, 

The contention is that it was miscarriage on the part of the arbitrators TRIVY 

to make the award unless they had the whole of the will before tliern, QquncIL, 

which they cannot be said to have had in the absence of the document in _ 

question. ’Their Lordships have felt considerable difficulty upon this 
point. They are sensible, on the one hand, of the extreme impolicy of ^0 lu - 
allowing parties to get out of awards upon objections which really do notssuth'P.C.J. 
affect the substantial justice of the case: and. on the other hand they feel 3 ^ 2 = 3 1.A. 
the necessity of not allowing arbitrators to act without jurisdiction y 209=3 
doing that which the terms of the submission to arbitration do not entitle 
them to do. Upon the whole, liow'ever. their Lordships have come to the saraswat 
conclusion that the objection is not fatal to the filing of this award. They P.C.J. 663= 
may observe that, looking at the whole will, they are disposed to believe gal. 86. 
that this missing document was really confined to some question relating 
to the marriage of the eldest granddaughter, which is the substance 
of the nintir paragraph, if that bo treated as ending with the word 
“ followed.” On the true construction of the whole document the words 
“ detail of expenses,” and all tiiat follows, seem to be no part of 
paragraph, although treated by the arbitrators, when they settled their 

issues, as within it. . 

It is, however, possible that the missing document may be something 

more than their Lordships suppose; and if there bad been a clear comtat 
that the defendant objected on this ground to the arbitrators proceeding to 
make an award, and that they had nev0r-[15]theless gone on to make then- 
award upon the terms of the will before them, their Lordships might have 
thought the objection sufficient. Looking, however, to the proceedings 
before the arbitrators, and particularly to the document at page 146, 
which is called the rejoinder, they think that, notwithstanding the knowl¬ 
edge that this document was witliheld, the defendant did submit to take 
his chances of the arbitration, and that he cannot now, on the general 
rule upon which all Courts act with respect to awards, be allowed, having 
taken his chances of the arbitration, to set aside the award upon the 
ground of the objection taken. In the very first paragraph of this rejoind¬ 
er he no -doubt says; “ But the. arguments of the plaintiff carry no 
weight with them unless the other will, which forms an essential 
part, be produced, because in the will produce! it is enjoined that a 
regard should be paid to the will therein referred to, which signifies 
that the provisions of the latter will are to be carried out and not of 
the‘former.” But what is the conclusion that he draws from that? 

Not that, the arbitrators are to abstain from making an award, for 
he says: " Wherefore, in the event of the other will not forthcoming 
the arbitrators are, under the law, competent in every respect to 
determine the dispute according to the British law, according to the 
custom or according to Mahoraedan law, and to render justice to mo. But 
notwithstanding all the objections taken to the powers of the arbitrators, 
and to myself, the plaintiff has exceeded all proper bounds, and instead of 
giving tit answers to my objections has made frivolous statements. 

Although silence is preferable to the refutation of such statements, I 
apprehend that if I keep quiet my silence may be construed in a manner 
which might show that I have been unable to refute the plaintiff’s state¬ 
ments, or that I have admitted them. I am also of opinion that, in order 
to obtain justice at the hands of the arbitrators, it is better for me to 
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- 1876 bi’iug to their notice the true facts ; I tlierefore beg to submit a rejoinder 
July 13 plaintiff’s reply, in the following paragraphs." Therefore, as far as 

that first paragraph goes, it is not an objection to their proceeding to 
make an award at all because they have not the wliole will before them. 
Privy but it is a suggestion that they should make an award in a particular 
Council namely, by declaring that, the whole will not having been pro¬ 

duced, it is not to be operative, but that the dis[)ute is to be determined 
' according to the British law, which their Lordships take to he the course 

26 .R. 10- succession prescribed by Act I of 1809, as to tlie talookdary estate, 

SSuth.P.C.J. according to the custom, wliich is prohaldy some suppo:^ed family custom 
342—3 I.A. J^Pplybig to tliG personal estate other than the talookdary estate, or accord- 
209 = 3 general IMaliomedan law. That is one alternative which is 

put forward by this document. The ocher is at page 152, wliere lie says, 
Saraswati 8 “ which relates to Khanpur, I bog to urge 

P.C.J. 663= tlijit inferential, optional, and adverse constructions have been put on it 
Bal. 86. suited to the interests of the plaintiff. Such constructions have not been 
put by any one of the community wlio has had occasion to read the will, 
except by the agents of the plaintiff, nor does that part of the will anyhow 
convey the meaning attached to it by the plaintiff. Then he says, " I believe 
the other will, which the plaintiff assiduously tries to conceal, supports this 
assertion of mine. Every letter and every word of a will signifies nothing 
less than the declaration of the intentions of the testator. This is supported 
by law. No one is competent to put thereon an optional or implied con¬ 
struction. I, however, expect that the learned (meaning, apparently, the 
arbitrators) will clear up the meaning of the will, and will, in consequence 
of concealment of the other will, interpret [ 16 ] the will " (that must mean 
the will before them) “favorably to myself and detrimentally to the 
plaintiff. The will produced allows mainteuance only of the plaintiff and 
her descendants which may he born after the time the will was drawn 
up, out of mouzahs Shareefabad and Alapur. This does not give her any 
light as against myself." Therefore he goes on to treat, as still open to 
the decision of the arbitrators, the question of the construction of that 
will, and only claims a right to have presumptions drawn in favor of 
himself. 

There was some dispute as to this rejoinder and the time when it 
came before the arbitrators. That it came before the arbitrators seems to 
be pretty clear, by the translation of the petition at page 146, but there is 
some confusion occasioned as to the time by the supposed date of that 
petition. It is clear that the petition covered the rejoinder, and it is quite 
clear, from the internal evidence in the rejoinder itself, that it was address¬ 
ed to the arbitrators, and proceeded upon the assumption on the part 
of the writer that tlie arbitration was still open. Their Lordships 
conceive that that document must have been before the arbitrators, 
and can hardly suppose, in the absence of clear proof, that it was 
before them after the arbitration was closed. At all events it shows 
what was in the mind of the party and what were the points which he in¬ 
tended to raise upon the omission to produce the missing will. Again, 
it .appears from the proceeding of the 19th February 1871. that the parties 
had then also, with full knowledge of the absence of the missing will, 
expressed their willingness to allow the case to be dealt with by the 
arbitrators in its absence. The statement at page 136 of the Record is:—“ 
The parties after some discussion have expressed their willingness to 
give up the different footings on which they grounded their claims, 
they have withdrawn their claim to partition under the Mahomedan law 
of succession, according to custom or English law, and have agreed that 
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those points of the will in respect of which they are at issue shoulil be 
cleared up and the rest left untouched.” The proceeding then goes on 
to frame certain issues, of which the first is one as to the real and true 
interpretation of that which is called the ninth paragrapli, but which 
obviously means the detail which follows the ninth paragraph, and which 
deals with the different talooks, Khanpur, Shareefabad, and Alapur, 
which were some of the subjects of tlie award. This issue contains these 
words: “What is the real and true interpretation of tlie ninth paragraph 
of the will, and what was the real intention and object of the testator . 
In other words, whether the entire talooka Khanpur should be divided in 
equal'moieties between the parties, or exclusively of Shareefabad and 
Alapur.” Again, there is a passage in the award which reads as if the 
arbitrators bad then before them the document called a rejoindei, and 
were accepting the proposition put to them by tlie defendant in the latter 
part of it. The following is tlie passage in question ; Be tins as it 
may. we are not disposed to be led by suspicions in determining the case, 
but at any rate it shall be our duty not to lose sight of our inclination 
thus caused to favor Chowdhry Murtaza Hossein. On the whole, theie- 
fore, their Lordships think that the appellant having a clear knowledge of 
the circumstances on which he might have founded an objection to the 

arbitrators proceeding to make their award, did submit to e ai i la^on 
going on ; that he allowed the arbitrators to deal with the case as it stood 
Lfore them, taking his chance of the decision being more or ess fav'or- 
able to himself, and that it is too late for him, after the awaid has been 
made, and on the application to file the award, to [17] insist on this objec¬ 
tion to the finding of the award. -vi • * 

Their Lordships, therefore, will humbly advise Her Maj^esty to 

dismiss the present appeal; and to affirm the order of the Deputy Commis¬ 
sioner, which is the operative order; but. having regard to the confusion 
which has been caused in a great measure by the absence or withholding 
of this document, for which the arbitrators, on plausible grounds, treat 
the plaintiff as responsible, their Lordslhps are of opmmn that there 
Should be no costs of this appeal. But the appeal having been decided in 
favor of the respondent, the appellant must pay the costs of the respondent 
upon the application for leave to appeal made on the 9th March, as those 
costs were ordered to abide the result of this appeal. 
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PRIVY COUNCIL. 

Present; 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
< Sir Robert P. Collier. 






On Appeal from theSigh Court of Judicature for the North-Western 

Provinces, Allahabad. 

' Rai Nursingh Doss v. Rai Nabain Doss and others and 
i' JlAi Nabain Doss v. Rai Nursingh Doss. ,[21st July 1876.] 

, ' ' 3 8uth. P.C.J. 849=Bal. 98. 

toini'Hindu fmnily’-Partnerahin—Agreemnt between parlies. 

T ■ ' BY an agreement, it was settled that each member of the family wae to draw 

i't I ' monfly at bis disoretlon out df' the family firm, and to employ that money in 
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ALLAHABAD] RAI NURSINGH DOSS v. RAI N.ARAIN DOSS, &C. [CIV. 

his separate trade or separate speculations, the firm not being responsible for the 
losses sustained, not being entitled to share in the profits arising from these 
speculations, but subject to this modification, all members of the family retained 
the interest which they had as joint members. Their Lordships conceived that 
the relation between the two brothers (the plaintiff and the defendant) could not 
he taken to be strictly that of members of a joint and undivided Hindu family; 
for although they were joint as to their general concerns, and in some sense joint 
as members of a firm, yet that relation was qualified by the provision that each 
memberof the firm might take out and use assets derived from the firm for the 
benefit of his sole and separate speculations. The above arrangement, being of 
such ail extraordinary character as to leave it in the power of each member to 
draw to an unlimited extent upon the assets of the firm, the Privy Council 
declined to extend the operation of such an agreement one tota beyond its terms, 
and were, therefore, of opinion that the High Court was right in drawing a 
distinction between pledging the credit of the firm and drawing out money 
actually belonging to the firm. 

This was an appeal from the High CourL of .Yllahabacl, affirming a 
decision of the District Judge of Benares concerning the partition of the 
joint estate of an undivided Hindu family, 

JUDGMENT. 

[349] This appeal and cross appeal liave arisen out of the peculiar and 

somewhat complicated arrangements of a Hindoo family descended from 

one Rajah Putnee Mull. The Rajah had two sons. Sree Kishen and Ram 

Kishen. Sree Kishen was the father of the plaintiff in the suit, Rai 

Nursingh Doss, of Rai Narain Doss, who is the principal defendant, and 

of a third son. Hurree Doss, who died in his father’s lifetime. Seeta Ram 

and the other respondents, who have not appeared on the appeals, are the 

descendants and representatives of Ram Kishen’s branch. It may, their 

Lordships think, be taken to be established for the purposes of these 

appeals, that the descendants of Run Kishen have become generally 

separate in estate ; although, in respect of certain properties, viz., the 

banking firm afterwards mentioned, and the other properties which 

remain undivided, they continue to be joint with the Sree Kishen branch. 

On the other band, their Lordships think it must be taken to be also 

establislied that Nursingh Doss and Narain Doss have continued to be 

genemlly joint in estate. There is no evidence that the two brothers have 

[350J ever come to a formal partition. On the otlier hand, it appears 

that on those occasions on which there has been a partial partition of 

family property between the two branches of the family, the properties to 

be divided were divided into eight lots, of which four wore taken by Narain 

Doss and Nursingh Doss jointly, or by Narain Doss for himself and his 

brother, but that there has been no sub-division of those lots between them. 

It also appears that up to a comparatively recent period they messed 

together, and were joint in food and worship, as well as, generally speakingr 
in estate. 

With respect, however, to the whole of the family, it seems clear 
that the joint family property has chiefly come out of the transactions of 
a certain trading or banking firm founded bv the common ancestor, Putnee 
Mull, under the style of ‘ Rai Sree Kishen and Rai Ram Kishen,” and 
that the interests of the different members of the family in this firm have 
for a long period been upon a somewhat peculiar footing. It appears that 
ID Rajah Putnee Mull’s lifetime he either estimated the assets of the firm 
at [ouf lacs, or separated and set aside that sum; that he divided two lacs 
of this between Sree Kishen and his three sons, and the remaining two 
lacs between the four sons of Ram Kishen, who was then dead, placing 
to the separate account of each in the books of the firm the sum of 
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txs. 50.000. This is said upon the one side to have been merely an indi- 1876 
cation of the share and interest which in the event of a partition each was 21 . 

to take. On the other hand, it has been contended, and that contention is _ 

certainly supported by the accounts, that it was intended to give to each 
a separate interest, and a power of drawing upon separate account, which Vim \ 
is not ordinarily possessed by the memliors of a joint and undivided Hindoo QoUNCIt-. 

family carrying on trading transactions. i j - 

The relations of the members of the firm, however do not depend 
solely on this arrangement of Putnee Mull, whatever be the eftcct of it. —— 

Upon the 19th May 1845, after the decease of Rajali Putnee MuU. but P C.J. 319 
during the lifetime and management of Sree Kishen, a family council was gg 

held, at which the adult members of the family agreed to the document 
at page 165 of Record, upon which so much discussion has taken place. 

That document, after reciting that the general expenses of the family had 
hitherto been defrayed by Sree Kishen. but that objection had been taken 
to his extravagant expenditure upon the occasion of the tonsure of 
Chund, states, “It was consequently resolved by all that, fiom and after 
the month of-June. 1845, each member-should bear his own-expenses, and 
that the messing, as well as servants' charges should at present be 
as they are. Whereupon all objected that the interest of Rs. 50,000 
only would not be sufficient; they sliould tlierefore be allowed the libeit> 
of drawing in.their respective names from the firm any sum of mone^^ 
they liked, and getting the same entered m their respective accounts. 

Of coarse, if the instrument had stopped theie, it might be supposed to 
relate only to sums to be drawn for private expenditure; but it goes on 
“each is at liberty to carry on his own business, and to defray each 
own expenses out of the profits arising therefrom. Some discussion 
having taken place as to interest, it was unanimously agreed by all, that 
if the members were to be charged with interest at the usual rate of the 
firm, they would save notliing. so the interest of any sum which may be 
drawn should be paid at the rate of 4 per cent., as was allowed by the 
Rajah Sahib for the money deposited. This was agreed to. with the 
proviso that as each member will take the profits arising from his tnule, 
so likewise the firm will have nothing to do with the loss sustained b> 
any of them (the members). It shall be incumbent to repay the sum to 
the firm with interest. And the business of the firm shall continue as 
before; but if anv member, contrary to this agreement, shall engage in any 
business for the &rm without the permission of all. he alone will be les- 
ponsible for the loss, and will have to repay the money to the him. 

Therefore, the effect of this agreement was to entitle-each partner to draw 
■ .money at his .discretion out of the .firm,, and to employ that, money in his 
separate trade or separate speculations, the firm not being responsible or 
the losses [381] sustained, and not being entitled to share m the profats 
arising from those speculations ; but. subject to this modification, all the 
members of the family retained the interest which they previously had as 
joint members of the firm. Indeed, at one of the subsequent meetings of 
the family, at which a partial division of jewels and other property took 
place, it was expressly stipulated that the firm should remain joint. That 
will be found at page 178 of the Record. 

It has, their Lordships think, been conclusively established that 
this document was executed by those by whom it purports to be executed, 
and that it was afterwards acted upon. Two points, however, are 
taken by the plaintiff in the suit. He says that he, being a minor, was 
not a party to this document, and has more or less contended that he was 
not bound by the arrangement which it embodied. He further contends 
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that if it is binding upon him at all, it is only binding upon him as a 
member of bis branch of the family, which has continued to be joint, and 
for whose joint benefit the arrangement must be taken to have been made, 
that all that was drawn out of tlie firm under it l)y Sree Kishen, or after¬ 
wards by Narain Doss, and einj)loyed by either in separate speculation, 
must be taken to have been so drawn out and employed by the managing 
member of the joint family, consisting now of himself and his brother, 
and that all such separate acquisitions, no matter in whose name they 
stand, must be taken to be their joint property. 

These are the two chief questions raised by the principal appeal. The 
District Judge and the High Court have concurrently determined them 
against the appellant, in judgments of which their Lordships think it 
riglit to remark that both are remarkably able and well considered. 
Mr. Henderson, the District Judge o! Henarcs. in dealing with the first 
question, after showing that some of the other defendants, Bishen Chund 
and others, the descendants of Ram Kishen. had recognised, at all events, 
the practice established by the roobokaree of the 19th May 1845, though 
one disputed his signature to the document, says : “ The plaintiff also in 
claiming half share of the acquisitions made with the sums drawn from 
the firm by Narain Doss, whether in joint names or in his own name, to 
the exclusion of the other members, does actually concede the fact of such 
an arrangement,”—an observation wliich seems to their Lordships to be 
perfectly unanswerable. He then deals with the evidence of the gomash- 
tas and the books of the firm, which lie finds to l>e in accordance with 
that view, and ho ultimately finds that the plaintiff must be taken to have 
had full knowledge of this arrangement, and that as a member of the firm 
he must be taken to have admitted that ic was properly acted upon. He 
then deals with the question between the two brothers, whether the 
acquisitions of the two are to be brought into hotch-potch and divided 
equally, anil upon the evidence, he comes to a conclusion adverse to the 
plaintiff. These findings are more succinctly embodied and stated in the 
judgment of the High Court at page 906 of the Record. They say, “ We 
therefore concur with the Judge in holding that the appellant has recognis¬ 
ed and acquiesced in the arrangement whereby the individual members 
of the family engaged in transactions for their separate benefit with 
moneys taken on loan from the firm. It is shown from his account with 
the firm, that he has, in virtue of this arraugement, himself taken moneys 
from the firm to make purchases and carrv on loan transactions of which 
he derived the whole benefit, and while there is evidence to show that at 
one time the respondent, Narain Doss, liad it in his mind to make liis 
brother a partner with himself in all iiis transactions, we find that so long 
ago as in the year 1849 he changed his intention, and asserted his right 
to treat the acquisitions made by him as his sole property ; and we also 
find that the appellant, although he had ample opportunity of informing 
himself of his brother s proceedings, and was, as we believe, aware of them, 
took no exception to them until the year ISGo. Under these circum¬ 
stances we hoUl that the appellant cannot now be allowed to maintain a 
claim to the acquisitions made by his brother with moneys borrowed 
from the firin'.” 

Their Lordships, who, if the case of the appellant had been stronger 
than it is, [353] would have, hesitated to set aside the concurrent judg¬ 
ments of the two Courts, upon, what is very much a question of fact, feel 
bound to say, notwithstanding the long and able argument of Mr. Doyne, 
that tlie conclusion is one to which they themselves would have come 
upon the evidence to which their attention has been directed.. There is 
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no doubt in this, as in all cases arising between members of a joint 
familv. a good deal of ambiguity as to the character of their dealinp .and ^ 

that ambiguity has been increased by the practice, the reason of which 
does not clearly appear,’ of using sometimes the name of one brother, 
when the transaction was in fact the transaction of the other. But their 
Lordships conceive that the relation of tliese brothers cannot bo taken to 
be strictly that of the members of a joint and undivided Hindoo fainil> , 
for although they were joint as to their general concerns m some sense 
joint as members of a firm, yet that relation was qualified by the provision 
that each member of the firm might take out and use assets denved from P 
the firm for the benefit of his sole and separate speculations. It is con- ^ 
tended, however, that as between these brothers this must be taken to be 
only a provision that the brothers might uo this jointh foi then ]oin« 
benefit And it is no doubt shown that for a short time after, this young 
man Nursingh Doss, came of age, or at all events for some short time 
after the father's death. Narain acted upon this footing. But then it is 
sworn by the gomashtas. and the -Judges have given to that 

evidence, that Narain afterwards determined that he would cease to do 
so; and thenceforward speculated on his separate account, as, according 
to the terms of the arrangement, he was at Idierby to do. This evidence 
is confirmed bv the fact appearing on the Commissioners summary of 
the accounts, that while Narain drew out and employed money on the 
joint account of himself and his brother, the moneys which he so d eu 
out were debited to the joint account of both brotheis , wheieas it is 
perfectly clear upon the evidence of the gomashtas, and on the face 
of the accounts, that after a certain date separate accounts were oiiened 
for each brother, each being separately delnted with the pai ticulai sums 
drawn out for the purposes of the ditlerent transactions now found to have 
been on his separate account. Again, it appears that one transac ion vvas 
originally treated as the separate investment of Nursingh J^oss hut that 
he for some reason or other, did not care to retain it ; that the othei 
brother took to it; and that thereupon the accounts of the firm wei^ 
corrected and tiie sum which had originally lieen debited to Nuisingh 

Doss was transferred to the debit of Narain Doss. 

Now that transfer of account if proved,—and their Lorcships see no 
reason to doubt the truth of the evidence given to prove it-is inconsist¬ 
ent with the notion that the brothers used their separate accounts foi theii 
joint purposes, putting, as they saw fit. this transaction to one account 
and that transaction to tlie other account; wheieas it is perfectly intelligible 
on the theory that tlie debit in the books of the firm was intended to show 

on whoso separate account the transaotion had been made. 

Tlieir Lordships, therefore, having given every attention m their iiower 
to the case, feel it imiiossible to dissent from the conclusion of the two 
Courts, that Nursingli Doss has failed to make out his riglu to throw Ins 
acquisitions, and tlie acquisitions of the other brother into hotch-po ch, and 
to claim an equal division of them ; and that, therefore, the general princi¬ 
ple upon which the account was ordered to be taken is correct. 

There only remain, therefore, to be considered the points raised by 
the cross appeal, and though there is some little complication as to the 
particular transactions to which that appeal relates, their Lordships are 
of opinion that the High Court has taken a correct vievy of them. The 
agreement which their Lordships have found to be binding on all the 
members of the firm was certainly a very extraordinary one. leaving it as 
it did in the power of each member bo draw to an unlimited amount upon 
the assets of the firm, an arrangement of which the- abuse could only be 
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1876 correcfced by a dissolution of partnership. Their Lordships would not be 
July 2i. [353j to extend the operation of such an agreement one iota be- 

__ terras: and they are therefore of opinion that the High Court 

was right in drawing a distinction between pledging the credit of the firm 
FRIVY and-drawing out money actually i>elonging to the firm. Therefore, as to 
Council. profits (which do not seem to be very large or important, further 

_ than as involving a question of principle) which have been found to belong 

3 Suth fil’m, and of which the plaintiff can only claim one-fourth, they are 

not disposed to disturb the decree of the High Court. 

P.C.J. 349. The result is that both the appeals must be disallowed : and their 
= Bal. 98. Lordships will humbly advise Her Majesty to dismiss both theappealand 
the cross appeal, and to affirm the decree of the High Court: and. consid¬ 
ering the nature of the case, and that each party has to a certain extent 
failed, they think that each should Ijear his own costs. 


1876 

July 27. 


FULL BENCH. 


Phksext: 


Sir Robert Stuart 


, Kt., ChieJ Justice, Mr. Justice Turner, Mr. Justice 
Spankie, and Mr. Justice OldficU- 


Anaxt Has [Dejendant) v. AsHBURXEH & Co. [Plaintiffs). 

[27tli July 1876.] 

1 A. 267. 

Contract Act IX of 1872, S. 28““AQr€evient not to appeal—Void agreetnenl- 

An agreement not to appeal against a decree, in consideration of time being 
given to satisfy it, is not a void agreement, and is not prohibited by S. 2^of 
tbe Indian Contract Act. It is a reasonable compromise, for which there is 
consideration on both sides, and is prohibited neither by the language nor 
by the spirit, of the Indian Contract Act. And Courts are bound by the 
rules of justice, equity and good conscience to give efiect to it. 

[D., 3 A. 152, 5 O.C. 49 ; F., 8 C. 4-55.] 

In consideration of the respondents in this appeal giving the appellant 
time to satisfy a decree against him. the latter agreed not to appeal against 
the decree. Contrary to this agreement, the appellant appealed. TI 10 
respondents contended that the appeal ought not to be entertained. The 
appellant urged that the agreement was void under S. 28. Act IX of 1873. 

REFERENCE TO THE FULL BENCH. 

^ Turner and Oldfield, JJ. being doubtful whether the terms of the 

section applied, referred to the Full Bench the question wliether, under 

the circumstances stated, the appellant ought to be allowed to proceed 
with the appeal. 

OPINION OF THE FULL BENCH. 

[2681 Stuart, C.J.—I would answer this reference in the negative. 
It IS perfectly clear that S. 28 of the Contract Act does not apply to such 
a case, while in my judgment the agreement of the 24th July 1875, was a 
valid and reasonable arrangement which can be enforced. The appella*^^ 
therefore ought not to be allowed to proceed with his appeal. 
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Turner, Spankie, and Oldfield, JJ., concurred in the following 1876 

opinion:— , July-27. 

S. 28, Act IX of 1872, declares that every agreement by which any _ 

party thereto is restricted absolutely from enforcing his rights under or m 
respect of any contract by the usual legal proceedings m-the: ordinary FULL 
tribunals is void to that extent. These provisions appear to embody a 

general rule recognised in the English Courts which prohibits all agiee-_ 

ments purporting to oust the jurisdiction of the Courts ; but notwithstand- 
ing this rule it was long since determined that, if a person aUer mature i A. 267. 
delibera-[269]tion enters into an agreement for the purpose of compro¬ 
mising a claim bona fide made to which he believes himself to be liable, 
and with the nature and extent of which he is fully acquainted, the com¬ 
promise of such a claim is a sufficient consideration for the agreement, and 
the agreement is valid. This principle has been recognised in the Indian law 
in the provisions of the Procedure Code, which enable the parties to a suit 
to go before the Court and obtain a decree in the terms of a compromise. 

Further more, that the parties to a suit may, before a decision is passed in 
the Court of first instance, agree to abide by the decision of that Court 
and forego their right of appeal is shown by the decision of the_ 1 rivy 
Council in il/jms/ii Amir A/iv. Mahirani Inderjit Koer U). ihat case 
was, it is true, decided before the Indian Contract Act was passed, but it, 
as we are of opinion, the provisions on which the appellant relies only 
declare what was before a recognised rule of law, it is an authority in 
favour of the conclusion at which wc have arrived, that.those provisions 
are not applicable to the circumstances of the present case. By the agree¬ 
ment not to appeal, (or which the indulgence granted by the respondents 
was a good consideration, the appellant did not restrict himself absolutely 
from enforcing a right under or in respect of any contract. He forewent 
his right to question in appeal the decision which had been passed by an 
ordinary tribunal. Such an agreement is in our judgment prohibited 
neither by the language nor the spirit of the Contract Act. and an appel¬ 
late Court is bound by the rules of justice, equity, and good conscience to 
give effect to it and to refuse to allow the party bound by it to proceed 
with an appeal. 


APPELLATE CIVIL. 

Present: 

Mr, Justice Turner and Mr. Justice Oldfield. 


1876 

JULY 27. 


The Municipal Committee of Moradadad {Defendants) v. 
Chatri Singh {Plaintiff). [27th July 1876.] 

1 A. 269. 

1 Act XV of 1873 {N. W.P. and Oudh Municipalities Act), S. 28—Local Government, 
not impleaded—Objecliwi whether can be taken for first time in special appeal— 
MiS'description of defendant. 

Whether a plea, that the Local Government bad not been impleaded 
in a suit against a Municipal Committee as requited by S. 28 of the Act, can be 
taken for the first time in special appeal ? 

Where, in such a case, the Magistrate was impleaded, not only as President of 
the Municipal Committee, but as representing the Local Government, held, 
that this was, at the most, a mis-description of the officer representing Govern- 
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(1) 9B.L.R. 460. 
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inent, a mis-dcscription which that officer miglit have applied to have corrected, 
and that the GovenioieQt impleaded. 

I 

2. Act AT of 1873 (AMr.Z-’. and Oudh Municipalities Act), S. 43^NoHce of suit^ 
Special appeal. 

Notice of suit under S. 43 of the Act is nocoss-iry, only when damages con¬ 
sequential on the act done by the Municipal Committee are claimed in the suit. 

3. Plea of leant of notice irlien to be taken. 


The plea of want of notice under S. 43 of the Act cannot be taken for tbe first 
time in special appeal. 


[2.— F.,16 M. 296: Ap.. 
A.W.N. (1906). 107: 


4 A. 102; R..22 B. 2.S0 (F.B.); D-, 2S A, 600 = 3 A.L.J. 341 = 
3—R.. 4 A. 339 = A.W.N. (1832). 63. 25 B. 142 ] 


On tlie complaint of one D.S. that the plaintiff was encroaching on a 
certain public highway in Moradabarl Municipality, the Municipal Com¬ 
mittee took the matter up. aud, in the carrying out of a resolution by 
them, the line of the highway was marked out so as to admit of the passage 
of carts. A suit was instituted by the plaintiff against D. S., and the 
Magistrate of the District as President of the Municipal Committee and as 
representing the Local Government, and in this suit the plaintiff claimed 
to be maintained in possession of the piece of land in question. The suit 
was dismissed by the first Court on the ground tint the plaintiff failed to 
prove his title to the land. The lower appellate Court decreed in plain¬ 
tiff’s favour. The Magistrate as President of the Municipal Committee 
appealed to the High Court. 

JUDGMENT. 


[270] A plea was, however, urged which is not entered in the 
memorandum of grounds of appeal that the suit ought to be dismissed on 
[271] the ground that the Local Government liad not been made a party 
in accordance with the provisions of S. 28, Act XV of 1873. Inasmuch 
as in a former case (1) this ol)jection had been allowed in special appeal 
and tlie suit remanded to the Court of first instance for re-trial after 
adding the Local Government as defendant, we permitted the plea to be 
argued altlmugh it was not entered in tlie memorandum. In the present 
instance it appears to us that the plea should not be allowed. It is the 
practice to implead the Collector as representing the Local Government. 
The Collector and the JIagistrate are one and the same person, and in 
this suit the Magistrate was impleaded not only as President of the Muni¬ 
cipal Committee but as representing tlie Local Government. 

At tiic most it appears to us in this case there was a misdescription 
of the officer representing Government, a misdescription which that officer 
might have applied to have corrected. Consequently, assuming that it 
would be a valid plea in special appeal that the Government mnst 
necessarily have been impleaded, and on this point we must not be taken 
to express an opinion, we hold ,that the plea cannot arise in this suit 
because the Government was impleaded. 

The question which next calls for decision is whether or not the suit 
should be dismissed because notice of action was not given in pursuance 
of S. 43 of the Act. This plea was not, it appears, raised in either of the 
Courts below, and it is not a plea affecting the decision on the merits. 
It therefore can hardly be held to be a good plea in special appeal. We 
may, however, observe that a plea based on similar provisions in a former 
Act was considered by the Court in an unreported case. It was then 
poin ed out that, on the construction of analogous provisions in English 


(l) Unreported. 
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Statutes, it had been held that notice of action is only necessary where 
the suit is brought for a tort or a quasi tort—Addison on Torts (1)—and 
that in Poorno Chunder Bon v. Balfour (2) Mr. Justice Phear expressed 
his opinion that similar provisions in Act III of 1864 (B. C.) were 
directed solely to the cases of suits brought against Commissioners for 
damages consequential on the act done by them : ’’ and seeing [272] that 
the suit then before the Court \sas not brought for damages, the Court 
held that the provisions of S. 31. Act VI of 1868. resi>ecting notice of action 
was inapplicable to it. We agree with that ruling. The object of requir¬ 
ing such notice appears to bo to enable the Committee or those acting 
under them to tender compensation and so prevent the necessity for a suit. 
In the suit now before the Court no damages are claimed. For the 
reasons we have stated we disallow the plea. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 


Farzand Alt {Defendant) v. .\LIMl'LLAH {Plaintiff). 

[3rd August 1876.] 

1 A. 272. 

1. ActXXIlIoflSGl, S. 14—Pre-emption—Co-sharet — Strangci—Pattulari Estate. 

With respect to the right of pre-emption, the co-sharers of one patti in a 
pattidari estate, ace not "strangers" with reference to co-sharers in another patti 
of the same estate, within the meaning of S. 14. Act XXIII of ISCl ; and the 
aection gives no preferential right of pre-emption among themselves, between co- 
sharers in the same patti and sharers in other patlis, who come under the 
denomination of members of the co-parcenary. 

2. Sttii for possession by disallowed auction-purchaser—Maintainability. 

Where, in an execution sale of a share in a pattidari estate, an auction purchaser’s 
claim to pre-emption is disallowed, under S. 14. Act XXIII of 1861, he cannot 
maintain a suit for possession against the successful pre-emptor; he can onlv 
sue for a declaration that the latter has no right of pre-emption against him and 
that the sale to him is invalid. He cannot obtain possession until the sale to 
him has been confirmed and made absolute,—a remedy to be sought in the Court 
which executed the decree. 

[1—D.. 14 0. 761.] 

The plaintiff, a co-shaver in the estate but not a co-sharer in the 
patti wherein the share in suit was situated, having purchased that share 
at an execution sale to the same, sued for a declaration of his right as 
against the defendant, a co-sharer in that patti, whose claim to the right 
of pre-emption under S. 14, Act XXIII of 1861, had been allowed and in 
whose favor the sale had been confirmed. The first Court dismissed the 
j suit. The lower appellate Court holding that the plaintiff was not a 
stranger within the meaning of that section gave him a decree. The de- 
J fendant preferred a special appeal to the High Court. 

i JUDGMENT. 

^ [273] Stuart, C. J.—The judgment of the Judge is substantially 

^ right. This is really not a case where the defendant shows any exclusive 

^ _- - - 

^ (1) 4tbed..764. (2) 9 W.R.,585. 
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light of pre-emption .and where the plaintiff is a “ stranger/’ but of com¬ 
petitive pre-emption, if I may be allowed the expression, the plaintiff's 
claim in respect of title being (]iubo as good as that of the defendant, while 
he has priority by purchase. As pointed out by the Judge, although the 
plaintiff did not live in the same patti as the vendor, but in another path, 
he was a member of the co-parcenary, and therefore his claim under S. 14 
of Act XXni of 1861. must be allowed, and the sale to the defendant 
declared invalid. But the plaintiff cannot benefit by this judgment, and 
obtain possession, until the sale to him has been confirmed. I am there¬ 
fore of opinion tliat, with this slight modification, the appeal should be 
dismissed, and with costs, the plaintiff, respondent, having substantially 
succeeded, and defendant treating him as a stranger and denying his right 
as a member of the co-parcenary. 

Oldfield. J. —The plaintiff is himself a member of the co-parce¬ 
nary, being a sharer in another patti of the estate. The right of pre¬ 
emption can only be asserted against a stranger, i.e., one who is not a co¬ 
sharer or member of the co-parcenary. A sharer in one of the pattis in 
a pattidari estate cannot be said to he a stranger with reference to the 
co-sharers in another patti, and the section gives no preferential rights 
of pre-emption among themselves between co-sharers in the same 
patti and sharers in other [274] pattis, who come under the denomi¬ 
nation of members of the co-parcenary. But the plaintiff can, however, 
only obtain a declaration that the defendant has no right of pre-emption 
as against him, and that the sale of the defendant is invalid, but 
he cannot obtain possession until the sale has been confirmed in his 
favour and made absolute. He has taken no steps to effect this by moving 
the Court wdiich ordered the sale to confirm it in his favour, which is the 
proper remedy open to him. I would modify the decree of the lower 
appellate Court by declaring that the defendant has no right of pre-emption 
as against plaintiff, and that the sale to tlie defendant is invalid. 


APPELLATE CIVIL. 

Present: 

Hir Robert Stuart, K(., Chief Justice, and Mr. Justice Turner. 

Dabshan Singh and others {Defendants) v. Hanwanta {Plaintif). 

[nth August 1876.] 

1 A. 274. 

VIII of 1671, S. I?, cl. (2)—Charge. 

An instrument \vhich crc.%tes a charge on immoveable property for the p.iymcDt, 
in a given time, of Rs. 99 plus Rs. 6, interest for 3 months, thus making up 
over Rs. 100. must be registered under cl. (2), S. 17 of .Act VIII of 1871. 

[F.. 2 A. 40, 2 A. 6H8; D., 2 B. 353, 5 M. 214, 40. 61; Cons.. 3 A. 1.] 

Suit on loth September 1875, on a bond dated 21st March 1871, which 
charged immoveable property with the payment on a day specified therein 
(oth .Tune 1871), of Rs. 99 the principal amount and Rs. 6 interest thereon. 
The plaintiffs claimed to recover this amount from the defendants person¬ 
ally and by the sale of their property specified in the bond. The first Court 
held that the plaintiff's claim against the defendants personally 
barred by limitation and that his claim against that particular property 
was nob maintainable as no charge was created. The lower appellal® 
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Court referring to H.C.R., N.W.P., 1867, p. 124, held, that the bond created 
a charge on that property. The defendants preferred a special appeal to 
the High Court. 

JUDGMENT. 

[275] Assuming that the instrument creates a charge on immove¬ 
able property, which may be doubted, it purports to create an interest 
over Rs. 100 in value, for it secured the repayment of Rs. 99 plua Rs. G, 
the interest for three months. This was the least sum that could 
have been recovered under the instrument. The instrument not having 
been registered we cannot act upon it. Nor can we decree the debt apart 
from the lien, for the agreement should have been but was not registered, 
and more than four years had elapsed prior to suit from the date on which 
the agreement to repay the money was broken. This claim was there¬ 
fore barred by limitation. The appeal is decreed, and, the decree of tlie 
lower appellate Court being reversed, the decree of the Court of first 
instance is restored with costs. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stmrl, Kt., Chief JiiUice, and Mr. Justice Tiinicr. 


Deo.IIT {Plaintiff) v. Pitambar and others {Defcndanls). 

[11th August 1876.] 

1 A. 275. 

Contract—Act IX of 1672, S. 29— Uncertain a(jreement—Evidence .-Icf 1 of l(i?2, 
S. 93—Ambiguous or defective document. 

Semble. A bond f.ir the repayment of money, in which the executants charge 
“all their property ” as collateral security for such repayment, is void for uncer¬ 
tainty 80 far as concerns the charge on immoveable property, under S. 29 of 
the Indian Contract Act. And where a document is, on the face of it, defective 
or ambiguous, no evidence can be giveri to make it certain. 

[Dias., 12 A. 175 = A.W.N. (1890), 60; R., 3 M. 35; D., 5 A. 11.] 

Suit to recover certain money alleged to have been charged on the 
immoveable property of the defendants situated in mouza Jaro Bas Mohan 
by a certain bond which purported to be executed by the defendants, de¬ 
scribed as residents of Jaro Bas Mohun, in favour of the plaintiff. The 
portion of the bond relied on by the plaintiff in support of his allegation 
was “ we hypothecate as security for the amount our property with all the 
rights and interests.” Both the Courts below held that the plaintiff failed 
to prove the bond. The plaintiff preferred a special appeal to the High 
Court. 

JUDGMENT. 

[276] This case differs widely from the one to which reference has 
been made (1). If the debtors had described themselves as the owners 
of certain property and then gone on to pledge their rights and interests, 
it would have been reasonable to refer the indefinite expression to the de- 
soriptioD. In this case the debtors simply describe themselves as residents 

(1) Marlin v. Pursram, H.O.R., N.W.P., 1867, p. 124. 
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ill a iilace aiiil iiledge "kill hnq liaquk." Tliiscase falls wifchin the principle 
of the decision (1) that a general hypothecation is too indefinite to be acted 
ujion. 

Under [277] the Contract Act, S. 29, an agreement is void if its mean¬ 
ing is not certain or capable of being made certain, and under S. 93 of the 
Evidence Act, where the language of a deed is, on its face, ambiguous or 
defective, no evidence can he given to make it certain. The Courts below 
have, however, found that the deed was not proved, and by this finding 
we are hound. Our observations on the other issue are intended to impress 
upon money-lenders that distinctness in-the description of property mort¬ 
gaged is essential. The appeal fails and is dismissed with costs. 


APPELLATE CIVIL, 

Present: 

Mr. Justice Spankie and Mr. Justice Old field. 

Naraix Sin(;ii {Defendant) v. Muhammad Faruk {Plaintiff). 

[16th August 1876.] 

1 A. 277 = 1 Ind. Jur 269. 

*tc/ XXIII of IbCI, S. U-Pre-emption. 

The right of pre-emption cannot be preferred at a sale in execution of a decree 
of a Revenue Court. The provisions of S. 14 of Act XXIII of ISGI are. therefore, 
inapplicable in the case of lands sold in execution of decrees of Revenue Courts. 

Suit, based on the provisions of S. 14 of Act XXIII of 1861. to 
establish plaintiff’s right to certain land—(sold to the defendant in execu¬ 
tion of a decree of the Revenue Court in a suit under Act XIV of 1863)—; 
forming portion of a patti of a pattidari mahal. Plaintiff’s claim to take 
the land at the price knocked down to the defendant was disallowed. 
The first Court held that tlie suit was not maintainable, but the lower 
appellate Court held to the contrary. The defendant preferred an appeal 
to the High Court. 

JUDGMENT. 

[278] The suit was instituted under S. 14, Act XXIfl of 1861, but 
that section cannot apply to sales in execution of decrees by Revenue 
officers. Tlie Act is supplementary to and amends Act VIII of 1859, 
which is purely a Code of Civil Procedure. The Rent Act X of 1859, pro¬ 
vided for the execution of decrees under the Act by Courts presided over 
by Revenue ofticeis, and Act XIV of 1863, under which the suit Nvas 
brought and decreed, and the property now in suit was sold in execution 
on the 20th August 1874, is by S. 18 declared to be a part of Act X of 
1859. Hence it is quite clear that S. 14, Act XXIII of 1861, would not 
apply to the present suit, and no claim to pre-emption would be asserted 
under it. Since the decree under Act XIV of 1863, Act X of 1859 has 
been repealed, and if the present Rent Act admits of the assertion of a 
pre-emptive title in cases of sale in execution of decrees, the suit should 
have been founded on some section in that Act. The Munsif possibly 
might have thrown out the suit as based on S. 14, Act XXIII of 1861» 
which did not apply ; but the plaint distinctly stated that the sale took 
place in the execution of a decree of a Revenue Court, and the Munsif 

(1) See (e.g.) Rain Btihsh v. Sookh Deo, H.C.R., N.W.P., 1869, p. 65. 
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made it an issue whether the plaintiff had any right of pro-oniption in 
such a case. In making this issue we think that the [279J first Court 
was right, as the nature of the claim was apparent, and the defendant 
would not be prejudiced on the merits of the case, if it would he success¬ 
fully urged; and on the other hand if the Rent Act provided no means of 
asserting a pre-emptive title in sales in execution of decrees, the defend¬ 
ant had a complete answer to the suit. The lower appellate Court s 
judgment opens witli the remark that the plaintift brought his suit undei 
the Mahomedan law in respect of pre-emption. But this is not so.no 
such claim was asserted. The suit rests upon some assumed light as a 
co-sharer to claim at a sale in execution of a decree by a Revenue Court 
to purchase the property sold at tlie price it was knocked down to the 
last bidder, and the plaintiff asserts that he made the claim at tlie time 
of sale, and fulfilled all the conditions of the. sale, hut 
allowed. It was contended that S. 177, Act KVIII of 1873, and S. 188, 
Act XIX of 1873, applied to the case. S. 177 of the former Act gives 
power to the Board of Revenue to order tlie sale of immoveable property 
under certain conditions, and if the property be sold, the sale shall be 
made under the rules in force for tlie sale of land for arrears of land revenue^ 
The only reference to pre-emption in Act XIX of 1873 is to be found 
in S. 188. It is contended that, as the sale is concluded before the claim 
to pre-emption can be made, the claim itself is nob made undei ^ 
the conduct of sales. We should, however, be disposed to disallow this 
contention. It is not, however, necessary on the present occasion to 
determine the point. S. 188 provides that, when any land sold under 
S. 166 is a patti of a mahal, any recorded co-sharer, not being himself in 
arrear with regard to such land, may, if the lot has been knocked own 
to a stranger, claim to take the said land at the sum last bid. b rom this 
section, and S. 166, it is-clear that the land must be a patti of a mahal 
and nob a portion of a patti; and this contention of the appellant s plead¬ 
ers appears to us to dispose of the suit in which the land claimed is only 
a portion of a patti. We. therefore, think that this suit founded on the 
alleged right to claim as a pre-emptor in a sale in execution of a decree of a 
Revenue Court, under rules for the conduct of such sales, fails, and was 
properly dismissed by the first Court. We. therefore, decree the appeal, 
and reverse the decision of the lower appellate Court, restoring the decree 
of the Munsif with costs. 
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2 . effect of. 

Nor does his attestation to the second mortgage amount to constructive fraud, 
if he is unaware of its contents. 

If he attests the second mortgage, knowing its contents, and keeps silent, and 
thereby !ead.« the second encumbrancer to believe that the property is unen¬ 
cumbered, and if the circumstances arc such that the latter would not have 
advanced money on the property, if he had known of the prior encumbrance, the 
.silence would amount to constructive fraud, and the prior mortgagee will lose his 
priority. 

[R.. lO.C. 25-2 (253),] 

Order of the High CorRT remanding the case. 

[304] The appellants allege that their brother Mansab AH having in¬ 
curred debts, borrowed Rs. 400 from them wherewitfi to discharge the debts, 
and to secure the repayment of the loan executed a mortgage of the pro¬ 
perty which the appellants now claim to bring to sale for its satisfaction. 
The mortgage-deed in favour of the appellants was duly registered. On 
the 3id August 1870. Mansab AH having become still more involved in 
debt, borrowed Rs. 2.000 from Pirthi Singh, and again hypothecated the 
property. One of the appellants, Inti/am .\li, was a witness to the execu¬ 
tion of the mortgage. On the IGth February 1871. Mansab Ali took 
Es. 2,600 from Budh Singh to pay off the mortgage due to Pirthi Singh and 
for other purposes, and hypothecated the property to Budh Singh. The 
debt due to Pirthi Singh was discharged out of the loan taken from Budh 
Singli. The appellant Salamat Ali witnessed the execution of the mortgage- 
deed in favour of Budh Singh. This deed does not contain any statement 
to the effect that no mortgage subsisted on the property, nor is there any 
allegation that the mortgagee inquired of any of the appellants whe¬ 
ther or not there were any charges on the property. Budh Singh 
brought a suit on his mortgage-deed and obtained an order for sale. 
The appellants were not parties to this suit, but they caused the lien they 
now claim to enforce to be notified at the time of the sale. The property 
was purchased by the respondents for a sum of Rs. 5,000. It therefore 
is apparent that, at the time the mortgage was executed in favour of Budh 
Singh, its value was more than sufficient to discharge that debt as well 
as the debt due to the appellants. 

The respondents pleaded that the appellants are estopped from enforc¬ 
ing their Hen because they fraudulently concealed their charge, and they 
further pleaded that the charge created in the appellants’ favour was a 
merely nominal transaction for the purpose of protecting Mansab Ali’s 
property from his creditors, or that, if hona fide, the debt had been 
discharged. 

[305] The Court of first instance held the mortgage-deed executed in 
favour of the appellants to have been a hona fide transaction, and dis¬ 
believed the witnesses called to prove that the money had been refunded. 
As to the plea of estoppel, the Court found that, regard being had to the 
value, there could have been no intention on the part of the appellants to 
deceive the second encumbrancers, inasmuch as it was ample to satisfy 
both charges, and that the mere attestation of the subsequent encum¬ 
brance was not sufficient to create estoppel. It therefore decreed the 
claim. On appeal the same pleas were urged by the respondents, the 
then appellants, as they had pleaded in the Court of first instance. The 
lower appellate Court held that the appellants had purposely and inten¬ 
tionally concealed their prior demands, and that, had they mentioned 
them, the subsequent creditors would either have abstained from lending 
their money or would have considered their advantages and disadvantages 
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The lower appellate Court, witliout determining the other pleas, reversed 
the decree of the Court below and dismissed the suit. 

It is contended that there was no suflicient evidence to justify the 
lower appellate Court in finding that the appellants fraudulently con¬ 
cealed their mortgage, and the mortgagees had been deceived by them, ami 
that at least a distinction should have been made between such of the 
appellants as did not attest the deed under which the property bad been 

sold and appellant who attested it. n ^ t 

It is conceded that all that is proved against the appellants Mumtaz 
Ali and Akbar Ali is that, being brothers of the mortgagor and cognisant 
of his dealings with his property, they remained silent and did not give the 
mortgagees notice of their lien. In addition it is P^^ed against Intizam 
Ali that he attested the deed executed in favour of 1 utln Singh, and it is 
proved against Salamat Ali that he attested tlie deed under which the 
property was sold. Are these circumstances sullicient to deprive all oi 
anv and which of the appellants of the right to enforce their hen 

Although the plea-has not been taken in special appeal, we ma\ 

express our opinion that the respondents, who now hold the property m 

virtue of their purchase at auction, are entitled to put forward the same 
pleas as might have been urged l)y tlie mort-[306]gagees had the question 
of priority arisen before the sale. Altliough they purchased with a know- 
led<^e of the appellants* claim, they also knew that the claim was con¬ 
tested. and tlie notification of the claim at the sale could not restore to 
the appellants’ priority if they bad already lost it. Had they or liave any of 


1876 

AUG. Ifi- 

Appel¬ 

late 

Civil. 

1 A. 303 = 
1 Ipd. Jnr. 
365. 


them lost it ? i , 

It is a rule of equity that where a man by his conduct or language 

wilfully causes another to conceive an erroneous impression and to act 
upon the impression he has so formed and to alter his position, he cannot 
afterwards be allowed to claim any benefit for himself by asserting tliat the 
facts were contrary to the impression he had produced, and it may he 
added that a man must be presumed to intend the natural consequences 
of his conduct or language. If a man stands by and sees another sell 
property which belongs to him. he is hound to proclaim his title. If he fails 
to do so and a stranger is induced by his silence to believe he has no title, 
and under that impression expends his money on tlie purcliase of the pro¬ 
perty, equity holds the man so standing by, if he fails to explain his silence, 
guilty of constructive fraud and postpones his title to that of the purchaser. 
The cases on this point are noted in Story’s Equity Jurisprudence. S. 393, 
and in Eisher on Mortgages, S. 1541. It is. however, of the essence o 
constructive fraud that the person sought to be charged therewith should 
be proved,to have concurred or co-operated in some deceit or to have 
been guilty of gross negligence. It is not therefore enough to show merely 
that a man, knowing that persons are dealing with his property out of his 
presence, keeps silence—Story’s Equity Jurisprudence, S. 394. A mort¬ 
gagee need not go out of his way to give notice to his security upon 
hearing that the mortgagor is dealing with the estate ’’—Fisher on Mort¬ 
gages, S. 1541. But if a person who proposes to make an advance on a 
property informs a mortgagee of his intention in such a manner as to 
show that he intended to be guided by what he might hear from the mort¬ 
gagee and the mortgagee remains silent, still more if a direct inquiry is 
made of the mortgagee and be remains silent, then in either of these cases 
the mortgagee will be held guilty of constructive fraud. Again, although 
the mere attestation of tlie execution of a mortgage-deed by a prior 
mortgagee is not, as it was at. one time held to be, sufficient to create 
estoppel, because it does not necessarily follow that a witness is aware of 
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the coiit™ S of tlio [307] .loea of which he attests the execution yet 
»heie J.at knowleuiie is hrouphl homo to him, and tliere are oirc'um- 
st,incoi, to show that lie acted dishonestly and disinRenuouslv to the 
loilyiaitoe, and the moiteasee was in consequence decoired, the odor 
mortftaaoe will ho ,le|iiived of his priority. 

thoi o '''‘'Tr before us we are unable to hold 

I, , .Vr ■ “5 ®'’'‘>u''ce to justify the lower appellate Court in 

u ^ yumtax Ali and Akhar All Builty of constructive 

* "b •red therefore deharred from insistins on their claim Lookin'- to 
1_A_30^ tbc value o the 11 ,operty, it may well be doubted whether there w^s a 
llnd.Jnr. “f tba appellants to deceive the mortgagee 

.dtlrn .. v? -V' silent, 

ixli co„nis.uit ot the fact that theif brothei' was dealing with the 
-ngaged projan ty elsewhere. Nor .ioes the case seem J^o:ge;:^i^: 

Pirfhi c;; \i I h attested the deed executed in favour of 

tutu Sinsh, hut the sale was not made under that deed, nor was the 

Xtiu” ‘'''■''T f ‘‘"'I « 

^ P > leinamed sdenC We hold that tlie facts proved did notjiistity 
CO o, pTr'’'““'PS Ali had concurml o\- 

Salamat Ali there is the circumstance that he attested the 

fhrh.nfr ° /m® tnortgage in favour of Budh Singh, that he was 

t ie Oio herof the mortgagor and in constant intercourse with him. whence 

t may be inferred he was aware of tlie contents of the deed he witnessed, 
and astiy that possessing this knowledge he kept silent as to the existence 

stiLp^H ‘^-others. Under thesecircum- 

find he competent to the Court to 

cut jl t Alt wilfully misled Budh Singh and’soco-operated andcon- 

cuired m that deceit, and to hold that, in consequence, his interest in the 
all ed prior encumbrance must be postponed to that of Budh Singh and 

h!whp mortgage. Being of opinion 

that there had been no sufhcient investigation of the issue whether Budh 

Singh was deceived by Salamat [308] Ali’s silence, and to enable it to pass 

fn^iovvinf ® i-emanded the case for the trial of the 

PYPP.H / ; mortgage on which the appellants rely 

hZ7\^^A 77"" - 777"' 7°^ consideration ? (ii) If it was so executed, 

has the debt so cre.ated been discharged ? (iii) Was Budh Singh ignorant of 

77^77 ^''"^ M rely, and if he had known of its 

thfpioperry ? ® to advance his money on the security of 

Finding of thi! Loaver Appellate Court. 

the two first of the issues 
of the respondents!" ^^PPoHants, and the third issue in favour 

JUDGMENT OF THE HIGH COURT. 

appeUato Com^nVl' Court (after accepting the findings of,the lower 
appeJUte Ooui t on the two first issues] was as follows 

a second moX ^ 

prior moZa of ®'' t he been aware of the existence of the 

la ge sZ onfh T' ° “PPollants. He was about to advance a 

SalamTHi “ '’e knew, and as 

a\e known, to be applied to extinguish existing encum- 
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brances, and had he been aware of the lien liold by the appellants it may 
reasonably be inferred lie would have insisted on its satisfaction out of the 
monies he had advanced. Each case must of course be ^os'erned l)y its 
own circumstances, but on the tacts found in this case we must hold that 
Salamat Ali 1ms by his silence lost his right to prioiity so far as his 
interest in the mortgage is concerned. 

It must also be presumed that the sliares of the four brothers in the 
mortgage-debt were equal. The decree of the lower appellate Court, 
so far as it dismisses the claim in respect of three-fourths of the mortgage- 
debt and interest is reversed, being the shares of Mumtaz Ali, Intizam 
Ali, and Akbar Ali and tlie decree of the Court of first instance to this 
extent restored, but the decree of the lower appellate Court, so far as it 
dismisses the claim to one-fourth of the mortgage debt, being tiie share of 
Salamat Ali, is affirmed. The appellants will recover three-fourths of 
their own costs in all Courts from the respomlents and pay one-fourth of 
the respondents’ costs. The respondents or either of tliera are of course 
at liberty to pay off the three-fourths of the mortgage-debt, interest, and 
costs, and to prevent a sale. 

APPELLATE CIVIL. 

Present; 

Mr. Justice Turner awl Mr. Justice Spankic. 


Meghraj {Plaintiff) v. Zakir Hussain (Dc/endant). 

[21st August 1876.] 

1 A. 280. 


Act XVIII of /tfjO. S. 1 —Judicial officer—Good f nth-Jurisdiciion. 


In a suit for damages against a judicial officer, where 
not alleged, the questioa of “ good faith ” docs not arise. 


w-inb of jurisdiction is 


£Ap., 12 A. 115.1 

Suit to recover damages from the Munsif of Meerut on the plea that 
be had acted in contravention of law and had postponed, on the 2nd August 
1876, the sale in execution of a decree held by the plainbitf. The first 
Court dismissed the suit for want of cause of action. The plaintiff 
appealed to the High Court. 


JUDGMENT. 

[280] The appellant obtained a decree in the Small Cause Court 
of Meerut for a sum of Rs. 61. Tiie judgment-dobtor having no 
£281j moveable property, the appellant obtained a certificate from the 
Small Cause Court and applied to the Munsif to execute the decree by 
attachment and sale of the judgment-debtors rights and interests in a 
house. Orders were accordingly issued, but with the consent of the appel¬ 
lant or his pleader the sale was from time bo time postponed. Eventually 
it was ordered the sale should take place on the 3rd .August; but on the 
2nd August the judgment-debtor again applied for a postponement, stating 
that negotiations were in progress for the sale of the house by private sale. 
The Munsif inquired of the decree-holder’s pleader if it was probable the 
money to satisfy the decree would be raised, and on the pleader s stating 
that he thought it was probable, and apparently offering no opposition to 
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the postponeiiiBnt, the sale was again put off to the 16th September On 
that day the judgment-debtor brought into Court Ks. 50. and prayed for 
further delay. The decree-holder's pleadei- complained that the amount 
paid in was too small, but consented to the pavinent of the raonev and 
did nob press any objection to tlie postponement of the sale Subse¬ 
quently the sale took place, but it was set aside on the ground that it was 
held affer the proper time of the .lay. and therefore no adequate price 

Now It is enacted by Act XVIIl oi iH.5(i that no Judge or other 
oflieer therein mentioned shall be liable for any act done or ordered to be 
done by him in the discharge of Ins judicial duty, whether or not within 
he limits of Ins jurisdiction, provided he at the time in good faith believed 
himself to have jurisdiction to do or order tiie thing complained of. 

n IS clear the Munsif had jurisdiction, and tiierelore the question of 
good faith does not arise. He is protected from suit hv the provisions of 
tlieAct, and although it is iinneceasary to express anv opinion on the 
point, wo feel bound to say that, whether or not the Munsif was right in 
setting aside the sale on the ground urged before him, and whether or not 
he should have declined to grant the postponement of the sale on the 
16th September, we have heard nothing which would support the sugges* 
tion (which was not made in the plaint) that he has not acted in good 

laith. Wo dismiss the appeal with costs. 


APPELLATE CIVIL. 

Present: 

Str Robert Stuart. Kt., Chief Justice anr! Mr. Justicr Oldfield. 


Nand Kumar and others {Ihfeudauts) v. Radha Kuari {Plaintiff), 

f21st August 1876]. 

1 A. 282. 

Fles judicata -Hindu vidow—neveraioner. 

e.ttSv 'l'nrr husWnd’s estate as heir, represents the 

rel'itiiiP to K ®'^Grsa’ner.s, clairaing to succeed alter her, are bound bv decrees 
reUtuiR to her husb.and s estate, obtained against her without fraud or collusion. 

^**’p.R."iyOG]^'^^*’ ® = {18361, 129. 29 PR. 1895, 107 

RinRnwIr ^eath, the mother Of the plaintiff in this suit, a 

Roiv 1 possession of his estate as biS' 

Qn fi olo; against her by certain persons (the defendants in this 

suit) claiming to succeed to the estate as rightful heirs, a decree was obtain- 

nronlr V nf' ! ^hat the property was the joint and undivided 

> T said defendants and the plaintiffs father. The plaintiff, 

Hnt"tb \ -f succession to lier wddowed mother, aver- 

dpoll fn ii separate property of her deceased father and that the 

of tr mnf f^^ud OD the part 

the dporp (defendants. The defendants set up the plea that 

Court o^ was a bar. The first 

Sneal Z ft the plaintiff. Oi. 

appeal, the defendants raised the same contention. 
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JUDGMENT. 

[283] We are of opinion that the objection is a valid one and disposes 
of the plaintiff’s claim. A Hindu widow succeeding to her husband's 
estate as heir represents the estate fully, and reversioners claiming to 
succeed after her are bound by decrees relating to her husband’s estate 
obtained against her without fraud or collusion,—A'cf/anm Xatchiar v. The 
lioja of Shivagtinga (1); Gaiuja Jolt v. Ratn Siikat ('2); Dnnsi Kunti v. 
Sunjiiori Kuari (3) ; Siuja Kunari v. Iictmufirali Diihaij (4); hobin Ghun- 
der Chuckerbutiy v. Giiru Pcrsad Dosfi (o) Amirtolal Bose v. Bajo7ice- 
kaiit Mi Her (6). 

There is no reason to believe that the decree against Musammat 
Ananda was obtained by collusion or fraud, and we must therefore consider 
that it has finally disposed of the pliiintifi’s claim, ^\e allow the appeal 
and dismiss the suit with costs. 


APPELL-\TE CIVIL. 

Present : 

Mr. Justice Turner und Mr. Justice !^pankie 


Mahaiuu Parshai) and another [PlaitUifs] V. Deri Dial and 

OTHERS {Defendants). 

[21st August 1876.J 
1 A. 291 = 1 Ind. Jur. 409. 

1. Pi e-emption-nights of persons equally entitled. 

When under the village administration-paper, a number ol persons, holders 
of equal’shares in the patti. are equally entitled to the right of pre-emption of a 
share, which is being sold, they are entitled to have equal portions of the share 

sold to them. 

2. Conditional decree in pre emption suit. 

If! a decree in a pre-emption suit, it is usual to fix a time within which to 
deponit the purchase money in Court. Where there are a number of clajuianU, 
it ift proper to make a direction in the decree that, in the event of any one of the 
claimants failing to deposit bis proportion of the purchase money, any other of 
them making the deposit within the time should be entitled to the shave of the 

defaulters* 

[t-F., 6 A. 370, 7 A. 720 ; Exp!., 10 A. 182-] 

ORDER OF REMAND. 

The Court remanded the case to the lower appellate Court in the 

following terms, t-v n 

It having been found that the plaintifis and Duhman were all co- 

sharers, a right of pre-emption accrued to all of them, and equitably they 

will be entitled each to have the sale made to him to the extent of one-third 

of the property sold. We have not to decide whether such a right is to be 

divided in proportion to the extent of the shares or in proportion to the 


(1) 9 Moore’s Ind. App., 601. 

(2) 8. A., No. 885 of 1876, decided the 26th August. 1875. 

(3) R. A., No. 16 of 1875, decided the I9th August, 1875. 

(4) R. A., No. 72 of 1876, decided the 21st April, 1876. 

(6) B. L. R., Sup. Vol.. 1008 = 9 W. R.. 505. 

(6) 15 B. L R. 10. 
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number of persons entitled to pre-emption, for in this case three persons 
asseit their right to pre-emption and the shares to which the right is 
appurtenant are equal. We cannot, however, pass a final decree until the 
lower appellate Court has determined wiiat was the price actually uaid 
for the share. This issue we remit under S. for trial. 

Finding of the Lower Appellate Court. 

The lower appellate Court found that the price actually paid for the 
sliare was Rs. 300. 

JUDGMENT. 

The case having heen vetuvneJ to the High Court, judgment was 
delivered as follows 

1 uccept the finding on tlie issue remitted, and the decree will 

he modified accordingly. The appellants are entitled to pav into court with¬ 
in one month from this decree Rs. 200 and obtain a two-tbird share, and 
Duhrnan will pay into court within the same period Rs. 100 and obtain a 
one-third share; and if either the appellants or Duliman fail to pay in the 
amounts within the month, the other of them making the further deposit 
within the time shall be entitled to the siiare of the defaulter. 


1876 

Aug. 21. 

Appel¬ 

late 

Civil. 

1 A. 293 = 

1 Ind. Jur. 
410. 


APPELLATE CIVIL. 

Present: 

Sir lioberl Htnart, Kt., Chief Justice, and Mr. Justice Oldfield. 

Hingan Khan and others {Decree-hohicrs) v. Ganga Pakshad 
AND OTHERS [Jndqment-deblois). [21st August 1876,J 

1 A. 293 = 1 Ind. Jur. 410. 

1. Pre-emption—Conditional Decree. 

Prp-«>aption, obtains a conditional decree, to 

fivpd A bo not deposited in Court within a 

l.rl ^ '‘Oid. be loses the benefit ol the 

decree by failing to deposit the money within the time. 

2. Filial judgment and decree. 

^'^the Court, but 

case wLo withdrawn, held that the final judgment and decree in the 

case were those of the lower appellate Court. (1 A. 13'2, Distd.) 

^*~3-R“fop 385-5 A.L.J. 5S0 = A.W.N. (1908), 161: 

3 JO P.W.R. 1908 = 87 P.L.R. 1908 = 51 P.R. 1908.] 

The material portion of the 

follow,; ^ ‘‘tPT H ° “n ‘I’e ist April 1674 was as 

slsion of J‘ f“‘’ » declaration of right to, and pos- 

r X ’ff ”1 and the dolivery of possession 

t if ' <’«P° 3 it in this Court ihe whole 

h PP^chase-money within one month from the date this 

briiel l «“««‘ed, otherwise it will 

Po, TqIuX'?' the parties, the lower appellate 

Court on the 19th May 1874, affirmed it. The plaintiffs’ special 

was allow ‘his decree 

was allowed to be withdrawn by the Court on the 9th December 1874, 
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its order being “The pleader for the appellant does not support this 1876 
appeal, and it is withdrawn. Costs to be paid by the appellant.’’ 21. 

After depositing in Court the amount of purchase-money, on the 7tli _ 

January 1875, the plaintiffs, on the 21st June 1875, applied for posses- 

sion of the property in execution of the decree, The objection of the AiiEL- 

judgment-debtors. vendees, to the execution, tiiat the purchase-money had 

not been deposited wibliin time, was disallowed by the first Court hut 

allowed by the lower appellate Court. • i • 

The decree-holders appealed to the High Court, their pleas being: 

(i) that the riglit of pre-emption decreed in their favour was not 

lost by reason of their failing to deposit the purchase-money i ind. Jur. 

within time, and ^ r i a 

(ii) that the decree did not become final till the date of the order 

of the High Court. 

JUDGMENT. 

[295] The first plea fails. No absolute right of pre-emption was 
established by the decree: the decree made the right conditional on payment 
of the purchase-money within a certain period. Failing fulfilment of this 
condition the right under the decree became null and void and tue decree 
incapable of execution. Whether or not sucli a conditional decree could 
1)6 legally made (and the counsel for the appellant denies that it can) is not 
a question for us to consider in execution of the decree ; if there is force in 
the objection it is one which applies bo the decree, and should have been 

taken by review of judgment. , • j l c 

The next objection raises the question as to when the judgment ol 

the Court of first instance is to he held as having become final. It is 
alleged by the appellant that it ought to be held as becoming final on the 
9th December 1874, when this Court gave its order allowing the appel¬ 
lant to withdraw tlie special appeal. We are. however, of opinion 
that under the circumstances of this particular case, the judgment he- 
came final on the 19th May 1874, when the Judfie affirmed the deoiee of 
the Court of first instance. Wltat took place in the special appeal did 
not and could not affect the finality of the Judge’s decree Tl>ere was no 
decision after a hearing but only a withdrawal, by which course the 
plaintiff's showed the judgment to be not open to revision. So far as affect¬ 
ing the finality of the judgment of the Judge in regular appeal, we 
must look on the proceedings in special appeal as though non-existent, and 
in consequence hold that the judgment of tlie Court of first instance be¬ 
came final when affirmed by the Judge in regular appeal, and that there¬ 
fore the order of the lower appellate Court should be affirmed, and this 

appeal should be dismissed, and we dismiss it with costs. 

[296] Our attention has been draVn to a case decided by a Bench of 
this Court (1), where a somewhat similar question was before the Court, 
but there is this distinction between the two cases that in the one 
referred to the special appeal had been decided after trial, \sheieas in the 
case before us the appeal was withdrawn without trial. 

Stuart, C.J.—I have signed this judgment because I think that, 
under the circumstances of this case, it is right. But I wish to add that 
I am nob to be understood as approving the practice of inserting condi¬ 
tions into decrees as to the time of payment or otherwise, notwithstanding 
the rulings of tliis Court to the contrary referred to. 


(1) Shaik Ewaz v. Muknna Bibi, 1 A. 132. 
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PbeskNT: 

-V;*. Justice Turneraurl Mr. Justice Spankie. 

Manna Lal {DcfcuOant) r. The Bank of Bengal {PlamtiJ). 

[21st August 1876.] 

1 A. 309. 

Contracl—.lct IX fif 1S7-2, S. V (f/), -i't—Com'ukration—.A,jreemmt without comidcra- 
twn~\oid agreement. 

Where the acceptor of tw? hiinrlirs. maturinR on the 12th June and the loth 
June. Ifi74, gave the holder, on the 2Ut, Mav 1874. (the drawer having become 
insolvent), a mortgage of certain immoveable properties as collateral security for 

7 7 t fio Jong as it shall remain unpaid, 

held, in a suit on the inorrjiigf the hunJies having been dishonoured, that 

the contract of mortgage w.is void under the provisions of S. 25 of the Contrtot 
Act, as there was no consideration for it. To constitute ;v consideration as defined 
III the Act. there must be an act. abstinence or promise on the part of the pro¬ 
misee or some other person at the de.sire of the proini.sor. On the facts found 

there was none of these thing- and. theref;re, there w.is no consideration for the 
mortg.age. 

£Ap.. 22 B. 176.] 

Suit to recover Rs. 0.000 on a mortgage-tleed dated the 21st May 
1874. While 2 Imndis (maturing on 12th June and loth June, 1874) were 
running, the acceptor (Manni Lil) gave the holder, on the 21st May 1674, 
the drawer having hecouio a bankrupt, a mortgage of certain immoveable 
property as security for tlie payment of the hunclis in the event of their 
dishonour when they became due. The material portion of the bond i)y 
the defendant was as follows:— I. therefore, of my ovvn free-will and 
pleasure, agreeably to the reiiuest of the Bank of Bengal, for security for 
the amount of the huudis due to the Bank of Bengal, Cavvnporo Branch, do 
hereby hypotnecato and pledge for the said amount a house and six shops 
situated in the cliauk in the city of Cawnpore, and a bungalow situated 
in the Cawnpore Cantonment, and execute this by way of a collateral 
security-bond. . . . The hypothecated property shall remain hypothecated 
and pledged as long as the amount of the hundis is not paid. The said 
Bank of Bengal is at liberty to realize on account of the hundis the 
amount thereof from the hypothecated property and from me in any man¬ 
ner it likes. The hundis having been dishonoured on maturity, th^ 
Bank of Bengal instituted against the drawer a suit on the 24th June 
18/4, and obtained a decree against him. it was unsatisfied at the time 
(9th March 1875) when the present suit was instituted against the defend¬ 
ant. One of the chief pleas of the defendant was that the mortgage was 
obtained from him on the promiso that the Bank would exhaust every 
means to obtain payment of the hundis from the drawer before recourse 
was had to the acceptor. The agent of the Bank denied that any such 
promise was made. The first Court and the lower appellate Court found 
that no such promise had been made. The latter Court hold that inas¬ 
much as the acceptor of a bill derives benefit reciprocally with the drawer 
in banking transactions, and that both are liable for the prompt dischai'g® 
of the bill on its arriving at maturity, any security given meanwhile by 
either of them is not devoid of consideration, inasmuch as it carries with 
it the prospect of a deferred demand for the money. The defendant in 
his special appeal to the High Court contended that there being no con¬ 
sideration for the agreement of mortgage, it was void under S. 25, Act IX 
of 1872. 
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.TUDGMl^NT. 

[311] Bub wo must iiilniit the vjiUtlity of the plea that the contract 
of mortgage is void under the provisions of S. 25 of the Contract Act. 
We do not quite undorstanil the Judge’s argument as to the benefit which 
the appellant derived from the banking transaction. It does not appeal 
that he had received any portion of the hundis when discounted, but, 
assuming tliat he had done so, and admitting that under the circumstances 
he was liable on the hundis, neither the antecedent benefit, nor the exist¬ 
ing liability, nor the anticipated advantage to which the Judge alludes, 
would constitute a consideration as defined in tlie Contract Act. To consti¬ 
tute a consideration as defined in that Act there must be an act, abstinence 
or promise on the part of the promisee or some other person at the desire 
of the promisor. On the facts found there was no such act. abstinence, 
or promise, and tlierefore there was no consideration for the moitgage, 
and the contract is void: On this ground we must allow the appeal, and 
reversing ihe decrees of the Courts below so far as they decice the c aim, 
we must dismiss the suit with costs. 


FULL BENCH. 

Present: 

Sir R:)bert Slitart, Kt., Chip-/ Justice, Mr. Justice Peurson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


J.AGESHAU Singh {Plaintiff) v. Jawmhir Singh and others 

(De/e7idanls). 


[2lst August 187G.] 

1 A. 311. 


1. Pre-emplion-rAmilntion-Aci IXof 1871. Sch. II, Art. JO-Actual possession. 

For computing the period of limitation for a suit for pre-emption, which 
commences when the purchaser takes “actual possession of the property, the 
Durchaset of the equity of redemption of immoveable property takes ‘ actual 
possession," within the meaning of Art- 10, Sch. II of Act IX of 1871, when the 
equity of redemption is completely transferred to, and vested m him. h ull effect 
is given to the expression “ actual possession " by holding that, when the nature 
of the subject of the sale admits of visible and tangible possession, limitation will 
run from the period when tangible possession is taken, but that when the nature 
of the subject of the sale does not admit of tangible possession, limitation runs 
from the time when the subject of sale is completely conveyed to, and vested m, 
the purchaser, and he has acquired such possession as, before the sale, was 

enjoyed by the seller. 

Per Stuart, C.J.—Such a purchaser does not take “ actual possession ” until 
betakes visible and tangible possession, or enjoys the rents and profits of the 
property, after redemption of the mortgage. 


2. Statute — Construction. 

When the language of a Statute admits but one construction, considerations 
of equity and convenience, hardship or injustice cannot be allowed to prevail 
against it; but where it is not incompatible with a construction that avoids hard¬ 
ship and injustice, Courts are at liberty to adopt that construction. 

ri-An 1 A 592, 3 A. 24 (F.B.) : R.. 20 A. 315 (F.B.) ; 3 O.C. 184 , 24 A. 17 (P.C.) 

^ 6 O.L.J. 491 = 11 C.W.N. 593=2 M.L.T. 207.] 

Suit on the 5th October, 1874, to enforce the plaintiff's right of 
pre-emption of a share in a certain village and for possession of the same, 
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1876 the rifiht of pre-emption being founded on a special contract in the village 

AUG. 21. ‘"administration paper. The deed of sale impeached was dated the 15th 

_ Septemher 1873, the usufructuary mortgagees then being in possession, 

and the deed recited that the vendees were entitled to possession on the 
Frrrj. 31st T^Iay 1874, l)y redemption of the mortgage. The suit was dismissed 

BfiNCII. lo'ver appellate Court.as being instituted after the prescribed period 

_ of limitation. The plaintiff preferred a special appeal to the High Court. 

1 A. 311. Reference to the Full Bench. 

T[thner and OLiiFrELi). JJ. referred to the Full Bench the question 
as to the time from which the period of limitation began to run; with the 
following remarks:— 

By art. 10, sch. ii, Act IX of 1871, the period begins to run " when 
the purchaser takes actual possession under the sale sought to be impeach¬ 
ed." The terms of the former Act were—“ the-time at which the pur¬ 
chaser shall have taken possession under the sale impeached." 

The word “ actual " has thus been introduced in the present Act, 
and there appears a doubt as to the object of this cliange. whether in the 
case before us the possession meant is possession by enjoyment of the 
profits on expiry of tlie term of the mortgage, or whether such possession 
as the nature of the property admits of is all that is intended, dating in 
this case from the time of the sale. 


OFINIONS OF THE FULL BENCH. 

[313] Stuart. C.J.-'I am clearly of opinion that the possession 
intended in art. 10, sch. ii. Act IX of 1871, is possession by enjoyment of 
the profits on expiry of the term of the mortgage. The time mentioned 
in the former Act was *’ tlie time at which the purchaser shall have taken 
possession under the sale impeached,” and tlio meaning of this being 
doubtful, as various rulings of the Calcutta Court and this Court show, 
the word "actual" has been introduced into the present Act with the view 
no doubt of making it plain what the real date was intended to be. Actual 
possession, in my opinion, means personal and immediate enjoyment of 
the profits ; and as in the present case the mortgagee was in possession at 
tiie time of the sale, the purchaser could not take actual possession till the 
mortgage-term had expired. .And tliis is my answer to the reference. 

Pe.arson. .T. — The possession of a mortgagee is tantamount to the 
possession of the mortgagor or his vendee, and does not interfere with 
his equity of redemption. Nor can the latter be said not to be in posses¬ 
sion by enjoyment of the profits when those profits are applied to the 
liquidation of the mortgage-debt for which the property purchased by hi® 
is lial>le. He may. when he has taken his vendor's place, be reasonably 
held to have obtained actual possession under the sale, and from the date 
on which he acquired it will run the limitation prescribed by art. 10» 
sch. ii, Act IX of 18/1. The introduction of tlie word "actual” in that 
article seems to render tlie terms used more precise than those used in 
the former Act, and to adopt tlie Full Bench ruling in Ganeshee 
V. Toohi Hfnii (l) rather than to negative it, and make any change in the 
law. 

[ 314 ] Turner, Spankie and Oldfield, J.J,, concurred in the follow* 

ing opinion :— 

The provisions of the former law. Act XIV of 1859, declared that in 
suits foi pie-emption the period of limitation should be computed from the 


(1) H.C.R., N.W.P., 1868, p. 376. 
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time at which the purchaser shall have taken possession under the sale 
inapeached. On the construction of the term possession this Court held in 
Ganeshee Lall v. Toola Ram (1) that such possession was intended as the 
nature of the thing sold admitted of, and tliat it did not necessarily mean 
tangible or visible possession. Thus, where a property was in the possession 
of the mortgagee, and the rights of the mortgagor were sold, it was held that 
possession was acquired under the sale as soon as the right of redemption 
was completely transferred to the purchaser, and that limitation must be 
computed from that period and not from a subsequent date when the mort¬ 
gage having been discharged from the usufruct the purchaser was able to 
resume possession. It was pointed out that at the time of the sale two 
persons had rights in the property, the mortgagor and the mortgagee, 
and that the subject of the sale was the right of the mortgagor as it subsist¬ 
ed at the time of the sale. Seeing that the purchaser had purchased 
the right to recover and enjoy the profits at an indefinite period, for it could 
not be ascertained witli certainty at what date tlie debt and interest 
would be discharged from the usufruct, it was deemed inequitable to allow 
a pre-emptor to obtain the property in 18G7 freed from mortgage at the 
price paid by the purchaser in 1860 for the estate encumbered with the mort¬ 
gage. As an analogous case it was suggested that, if land were leased for 
a certain term at a nominal rent, and during the term the lessor sold and 
conveyed the reversion to a purchaser, although the purchase would not 
have conferred on the purchaser the right to any immediate profit from the 
estate, the subject of the sale would have been his and in his possession, 
for all intents and purposes, as completely as before the sale it was in the 
possession of the vendor. 

The language of the present Limitation .\ct, IX of 1871, differs 
somewhat from that of the former in declaring the date from which 
[313] the period of limitation is to be computed in suits for pre-emption. 
In Sch. ii, cl. 10. it is declared the period begins to run when the pur¬ 
chaser takes actual possession under the sale impeached, and the question 
put to us is whether there has been any change in the law, whether by 
actual possession we are to understand in all cases visible and tangible 
possession or such possession as the nature of the subject of the sale 
allows. 

We have felt some difficulty in determining this question, for it may 
be presumed the term actual was not introduced without a purpose. 
Bub it will equally apply to subjects of sale which admit of visible and 
tangible possession as well as subjects of sale which do not admit of such 
possession. The purchaser of an equity of redemption or of a right of 
reversion is, it must be allowed, actually in possession of what he 
has purchased, when the rights of the mortgagor or lessor have been com¬ 
pletely transferred to and vested in him. In the one case he and he only 
could maintain suit for any injury to the reversion, in the other he and 
he alone could maintain suit for damage done by the mortgagee to 
the property mortgaged in contravention of the terras of the mortgage. 
We are pressed, too, by the argument in Ganeshee Lall v. Toola liavi (1) 
that it svould be inequitable to allow a pre-emptor to lie by for a number of 
years to see whether the purchase was beneficial or otherwise, and to come 
in and claim the benefit of the sale wlion the subject of the sale is freed from 
the encumbrance existing at the time of the sale, or where its market-value 
may have considerably increased. Of course if the language of the law 
admitted but one construction, w'e could not allow this consideration to 

(1) H.C.R., N.W.P., 18G8, p. 307. 
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intiuence us. Init where it is not incompatible with a construction that 
avoids hardship and injustice, weave at liberty to adopt that construction. 
It appears to us that full effect is given to the term actual possession if 
it be held that, where the nature of the subject of the sale admits of visible 
and tangible possession, limitation will run from the period when tangible 
possession is taken, but that when the nature of the subject of the sale 
does not admit of tangible ))os.session. limitation runs from the date when 
the subject cf sale is completely conveyed to and vested in the purchaser, 
and he has acquired such possession as before the sale was enjoyed by the 
seller. 


APPELLATE CIVIL. 

Present : 

Sir Uaho.rt Stuart, Kt.. Chief Justice, ami Mr. Justice. Spankic. 


Ali ^ruiIAMMAI) (Th'/eudant) v. TaJ ^^UHAMMAD iPlaiutiff). 

[■22Hd-August 187fi.] 

1 A. 283. 

Mnhnmedan Lnu — Pre-empiio)i—Immediate (leviand. 

The right of pre-emption is con.«i(lered not a strong right, and ,iny one claiming 
it should be held bound by the conditions of the Mahomedan law, and should 
promptly assert it by immediate demand. It is not the duty of tlie Courts to 
eiiJargo the conditions under which so inconvenient, and sometimes so oppressive, 
a right can be asserted. 

[R.. 35 C. 575.] 

Suit for pre-emption, founded on Muhammadan law. 

JUDGMENT. 

[284]The "talab-i-mmcusabat," ovimiufid'uite chmund, should be made 
when a person entitled to pre-emption has heard of a sale, oii the instant, 
whether there is any one by him or not, and when he remains silent 
without claiming the right it is lost,—Baillie's Digest of Mubamnmdao 
law, Bk. vii, ch. iii. The ‘ talab-i-ishad," or demand with invocation of 
witnesses, is a calling on witnesses to attest the immediate demand and 
must take placo in the presence of the purchaser or seller or of the 
premises which are the subject of sale,—Baillie's Digest of Muhammadan 
Law, Bk. vii, ch. iii. 

The Munsif dismissed tlie claim because it was obvious from the 
examination of the plaintiff that he did not, on hearing of the sale, 
immediately, on the instant, claim his right of pre-emption. He heard of 
the sale in the morning but did not assert his right [285] until 7-30 or 8 
in the evening. The plaintiff’ appealed and contended that the delay in 
making affirmation of his demand did not destroy his right of pre-emption. 

, j Ttr • Judge, citing a decision of the Calcutta High 

V.* Vnzee E 77 mm- noted in the margin and based upon a decision 

odd-dem (1). the Sudder Dewanny Adawlut in 1857 (2). held that 

the delay in this case was not such that it interfered 
Avith the plaintiff’s right of pre-emption. He therefore remanded the case 
under S. 351 for re-trial on the merits. 


(1) 6 W.R.. 173. 

(2) In 1 S.D.A. (1857) 454 it was held that a delay of one day ** is not such • 
delay as to interfere with the plaintiff's rights to pre-emption under the JlahomcdaB 
Law.” 
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It is contended here by the special appellant that the delay was fatal. 
Moreover, the plaintiff had opportunities of asserting his right on the 
premises and before some labourers at work on the roof, and he neglected 
to do so. and so lost his right. 

It is to be observed that the Munsif laid down as an issue whether 
or not the plaintiff had fulfilled the conditions of immediate demand, and 
demand with invocation of witnesses, and his judgment would seem to 
imply that he did not fulfil the condition of immediate demand, as he 
heard of the sale in the morning and did not assert his right until 7-30 or 
8 P.M. in the evening. On the other hand, the Judge seems to have lost 
sight of this finding, and to have addressed himself solely to the plea that 
the affirmation of purchase (before witnesses) in the evening was not 
such a delay as to vitiate the right of pre-emption. This clearly appears 
from his citing a judgment in which the question was whether the demand 
by invocation of witnesses had been made too late. 

In special appeal the contention appears to be that neither of the 
conditions of immediate demand, or demand with invocation of witnesses, 
has been made. At the same time the third plea seems to confuse both 
conditions, for it is not necessary that the immediate demand should be 
made on the premises, though it ought to have been made before the 
labourers. As the Munsif only received the evidence of one person, 
who was the plaintiff liimself, for it does not appear that any evidence 
was offered by the defendant, and as the two judgments seem to 
relate to different demands, we think that we ought to con.^ider wliat 
it was'that the plaintiff really said, and what was the effect of his admis- 

I 


SIODS. 

[286] The plaintiff at the outset of his examination stated that ho 
heard of the sale for the first time on the 16th June in the evening at 
5 P.M., when he returned from Court, and saw several men repairing the 
house in dispute. He asked them on whose part they were making 
repairs, and they said on the part of Ali Muhammad. “ I sent my 
brother,” the plaintiff continued, “ in search of Ali Muhammad to his 
house, but he was not found ; at 7-30 or 8 o’clock Ali Muhammad came 
to my house.” But in the after part of his deposition the plaintiff very 
distinctly stated that he heard at 7-30 A.M. from the labourers that “they 
were repairing the house on the part of Ali Muhammad, who had purchas¬ 
ed the house ; after hearing this, I did not say a single word more to the 
labourers, but I at once sent my brother to Ali Muhammad to call him. 
I went to Court " " I told my brother only this much, go 

and call Ali Muhammad, I did not tell him anything more. I made 
mention about pre-emption for the first time at 7*30 in the evening when 
All Muhammad came.” 


This evidence justifies the decision at which the Munsif arrived, in¬ 
asmuch as it shows that the plaintiff did not make the immediate demand 
on the instant when he first heard of the sale. He sliould have done so 
before the labourers. He said that two minutes after leaving the labourers 
he sent his brother to call Ali Muhammad, but he admits that he did not 
even before his brother claim the right. Although the plaintiff’s inten¬ 
tion doubtless was to make the demand to Ali Muhammad had he been 
found and had come to him in the morning, still the delay in making the 
immediate demand is such that cannot be remedied. The meaning 
of the word “ mawdsabat ” is literally jumping up, and though it has been 
said that the demand may be made at any time during the meeting at 
which the information has been received, still even if this were so, in this 
case it is clear that no demand was made until twelve hours after the 
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plaintill' became aware of the sale, and then it was made at the same 
time witli the demand witii invocation of witnesses. 

We are not called upon to say whether the Judge has rightly ruled 
(if lie has so ruled) that the delay in making the demand with invocation 
of witnesses was not too late. The making of this [287] demand is 
measured hy the ability to do so. and the Judge considers apparently that 
it was made with the least practicable delay. But if the Judge is to be 
understood as applying this test to tlie immediate demand, then we think 
that he is wrong, and that delay in making the immediate demand is 
fatal, because it must be made at once when the fact of the sale becomes 
known. 

Tlie Full Bench decision of this Court cited marginally ruled that, 


under S. 24, Act VI of 1871, Muhammadan Law is not 
strictly applicable in suits for pre-emption between 
Muhammadans not based on local custom or contract, 
but it is equitable in sucli cases to apply that law. So in cases relating 
to gifts it was held in another Full Bench decision (2) that it was equita¬ 
ble as between Muhammadans to apply Act VI of 1871, to such questions. 
The right of pre-emption is not a strong right, and it appears to us that 
any one claiming it should be held bound by the conditions of the 
]\Iuhatnmadan Law, and should promptly assert his right of pre-emption 
hy the immediate demand. It is not surely the duty of the Courts to 
enlarge the conditions under which so inconvenient and sometimes oppres¬ 
sive a right can be asserted. Following the principle laid down in the 
Full Bench decisions of this Court already referred to, we think that the 
judgmentof the lower appellate Court is wrong, and that of the first Court 
sliould be restored. We, therefore, decree the appeal and reserve the 
judgment of the lower appellate Court, and restore that of the first Court 
with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 


In the Matter of the Petition of Kukmin and another. 

[22nd August 1876.] 

1 A. 287. 

Act 2CXT II of 2S60, Ss. 5 6 —Ceytifiente for collection of debtS'~Sccui'Hy~Apptol. 

No appeal lies to the High Court ag.ainst the order of the District Judge, 
requiring security from the person to whom he has granted a certificate to collect 
debts under Act XXVII of 1860. {H.C.R., N.W.P.. 1870. p. 146.1 C. 127=24 
W. R. 362, F.). ^ 

[F., 3 A. 304 (305).] 

Semble. A review of the order may be admissible. 

The District Court, on an application by the widows and sole heirs of 
the deceased, for a certificate under Act XXVII of 1860, for the collection 
of the debts due to the estate of the deceased to the extent of Bs. 3,0^i 
granted the certificate but required the applicants to furnish security 

(1) H.C.R.. N.W.P., 1874. p. 28. 

(2) Slmmshoolnxssa v. Zohra Beebee, H.C.R., N.W.P., 1874. p. 2. 
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under the provisions of S. o to the amount of Rs. 3, 000. On appeal to the 
High Court against the District Court’s order requiring security, it was 
urged that that order was unreasonable and unjust inasmuch as the 
applicants bad no separate property of their own. and there were no debts 
due by the estate. 

■JUDGMENT. 

[288] We must follow the ruling of this Court in Soonea v. Ram 
Suha (1), which is in accordance with a recent ruling of the Calcutta High 
Court in Monmohinee Daasee v. lihetter Gopaul Day (2). The appeal then 
fails ; but if the facts are suoh as the petitioners assert, we consider that 
the appellants should apply to tiie Judge to reconsider the order relating to 
security, and that the Judge might well comply with their prayer and 
reduce the amount demanded. 

APPELLATE CIVIL. 

Presknt: 

Sir Robert Stuart, Kt., Chief Justice and Mr. Justice OUlheul 


Hassan Alt {Defendant) v. Naga Mal {Plaintiff). 

[22nd August 1876.] 

1 A. 28S. 

Hindu Law—Adoption^Jain Late. 

1. In questions arising between parlies of the Jain sect, the custom of the sect 
should bo inquired into and given t'Rect to. although it may be at variance with 
Hindu Law. (H.C.R., N.W.P.. 1874, p. 382. F.). 

2. Under Jain Law, the adoption of a .sister’s son is valid. 

JUDGMENT. 

[289] The plaintiff is the adopted son of one Chunna, and is at the 
same time Chunna’s sister’s son, and the material question raised in 
special appeal is whether, under the Jain Law (the parties being Saraogis), 
an adoption of a sister’s son is valid. Evidence on the point was given 
in the Court of first instance, and the lower appellate Court gave the 
parties opportunity of producing further evidence, whicl) was produced, 
and which supports the view taken by both the lower Courts, that such an 
adoption is valid under Jain Law. Wo find no reason to doubt the correct¬ 
ness of this decision, and find that it is quite consistent with a ruling of 
this Court,—S/ieo Singh Rai v. Dahko (3), where all the authorities have 
been reviewed. In that case it was held that, in questions arising between 
parties of the Jain sect, the custom of the sect should be enquired in¬ 
to and given effect to, although it may be at variance with Hindu Law, 
and it was farther held that, among followers of the Jain sect, a daughter's 
son might be adopted. In the case before us the adoption is of a sister’s 
son, but the principle involved in both cases is [290] the same, and, 
indeed, looking to the grounds upon which the objection to such adop¬ 
tion is based under the Hindu law, it would have more force in the case 
'Of the adoption of a daughter’s son than of a sister's son. 


(1) H.G.R..N.W.P.. 1870, p. 146. 

(2) 1 0. 127 = 24 W. R., 862. 

(8) H. C. R., N. W. P.. 1894, p. 382. 


1876 

AUG. 22, 

Appel¬ 

late 

Civil. 

1 A. 287. 


1876 

AUG. 22. 


Appel¬ 

late 

Civil. 

1 A. 286. 


245 



1876 

AUG. -23. 


Civil 

Jurisdic¬ 

tion. 


1 A. 296. 


1876 

AUG. 24. 

Appel¬ 

late 

Civil. 

1 A. 297 = 1 
Ittd. Jar. 411. 
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CIVIL JURISDICTION. 

PRESENT: 

Sir Robert Stuart, Kt., Chief Justice uJid Mr. Justice Turner. 


In the Matter of the Pehtion of Mathra Parshad. 

[23rd August 1876.] 

1 A. 296. 

Slat. '.^4 avd I ic. c. 104 {High Court's Act), S. Jo —Higii Count's pewers of Superin- 
tenchnee —I 111 of 1(S79, S. -i/ti—llevieic of Judgment. 

boro a Subordin.’ite Judge rejected an application for review of judgment, on 
the ground that he had no right to intcrlcre, as the judgment sought to be 
reviewed was that of his predecessor. )teid that the High Court, under the 
general powers of superintendence vested in it by S. 15 of the Letters Patent, is 
competent to point out to the Subordinate Court its error and to direct it to re¬ 
consider the application presented to it, and to dispos-e of it according to law. 

[R., 0 A. 104 (F.B.) = A.\V.N. (18S6). 309.] 

The Subordinate Judge of Mainpuii rejected an application presented 
to him on 13—9—1875 for the review of a judgment of bis predecessor 
dated 18th December 1874, in t!ie following termsUpon a perusal of 
the petition with the record of the case, it appealed that the judgment of 
the former Subordinate Judge is not correct, hut I have no right to inter¬ 
fere with his judgment, nor has the petitioner produced any new evidence. 
The objections of the petitioner have lieen determined by the former 
Subordinate Judge." An application was made to the High Court for 
the exercise of its powers under R. 15 of the High Court's Act. 

ORDER OF THE HIGH COURT. 

[297] It is obvious that the Subordinate Judge has misconceived the 
duty imposed on him. The circumstance that the decree, of which a review 
was sought, was passed by his predecessor did not discharge the Subordi¬ 
nate Judge from the obligation of considering whether any sufficient 
grounds were shown for the application. Where a Subordinate Court has 
ol)viously failed to perform its duty, and there is no remedy by appeal, it 
appears to us within the competency of this Court, under the general 
powers of superintendence with which it is invested under S. 15 of the 
Letters Patent, to point out to the Subordinate Court its error and to 
direct it to proceed according to law. The Subordinate Judge is therefore 
directed to reconsider the application presented to him, and to deal with 
it as if a review was sought of a decree which he had iiimself passed. 


APPELLATE CIVIL. 

Present: 

Mr, Justice Tttmer and Mr. Justice Oldfield. 

Bishan Dial and another (Def€7ida7its) v. Manni Ram (Plaintiff)- 

[24th August 1876.] 

1 A. 297=1 Ind. Jur. 411. 

Mortgage — Foreclosure. 

When the whole of a mortgage debt is due to the persons claiming under the- 
mortgage, jointly and not severally, there cannot be a foreclosure as to a portioo 
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oi the mortfiago. and a suit for possession of a portion of the mortgaged property 
is not maintainable. 

lip,. 9 A. 68(F,B.) = A.W,N. (1880) 298; B., 17 M. 12 ; 19 JI.L.J. 221 ; D., 3 M.L. . 
176.] 

.JUDGMENT. 

[298] Sarab Sukh Rai. the oviginal inoprietor of mauza Biiiauli died 
in 1844, leaving a widow, Ram Knar, and three sons, Sheo 
Rai, and Bishan Dial. In 1864 Sheo Dial, who appears to ““^8^ 

the business of the fanidy in tlie absence of his no lers, . 

Bishan Dial, was residing at Lucknow, 

Cawnpore, desired to raise a loan of Rs. 13,000, in ouei ‘ 

sums due to Daula Kuar and others, decree-holders 'J^o a me ^ 

Sion of mauza Barauli and mauza Darjanpnr, and “n Lial Tuie 

purposes; and in order to raise the sum m|uired, ^ 

23rd August 1864, executed a power-ol-attorney e and 

Dial to take a loan from any person he pleased, and 

register in the name and on behalf of Bislian Dial a 

tor Es. 13,000 in respect of mauza Barauli. On ^ ^ j) , 

1864, Slieo Dial, on his own behalf and a, attorney 'o b ^han Diah 

executed a deed of mortgage of mauza Baiaui oi Parshad 

mentioned in favour of Gohind Parshad, Swann Lai, 

for a term of seven years, subject to the following cond. lom " ^ 

the mortgagors should, at the expiry of the term named ‘ 

gage by a re-payment of the Rs. 13,000 and the 

After this mortgage was registered, and the money pan o ■ . ^ 

mortgagees appear to have discovered that Gnl.ah ^ f r'coiding 

estate, and required that he also should join in tie m g. ^ „* 4 orn(;v in 

favour of Sheo Dial, in which, after reciting that Sheo ^ 

the mortgage of the 13th Septembei', and "'"i Casi n 

had receded and deposited the loan m the 

account of all three brothers, Gulab Eai declared that ^ ““ “ 

sented to the proceedings of his brother thereinbefore lem e , and that ^ 

accordingly appointed his ''-f j' ^ '^‘t ^f in 

deed of mortgage on his part also in L2»9j p fUA«P recorded 

favour of the mortgagees, and under conditions sim u:,,,self .^nd as 

in his own deed." On the 13th December feheo Dial, ™sdf and as 

the attorney of his brothers, executed another deed of mortgage in favour 
of the same mortgagees. The deed recites the gage of the 3 h 
September that Gulab Eai had been no party to it, and that y 

the mortgagees were not content with that deed, an ec . p 

now in recLl had been executed in lieu of ‘hedeed^above-ment.oned. By 

this deed Sheo Dial mortgaged the same Property 

the former deed, but with this difference that the “ortgagoi bo™d ^6“ 
selves to pay compound interest on all arrears of interest, and that whereas 
the former deed was a deed of simple mortgage accompanied w th provi¬ 
sions enabling the mortgagees, in the event of default, to convert it into a 
mortgage with possession, in the substituted deed the mortgagees are also 
empowied, in the event of default, to treat the 

ditional sale and to obtain foreclosure. In April 186-5 Gohmd Parshad, 
Swami Lai, and Kashi Parshad executed a sub-mortgage of the pioperty 
to Girdhari Lai and Jagan Nath. Default having been made m Payment 
of the sum due on the sub-mortgage, Ghotai Lai, son of Girdhan LM, and 
•lagan Nath, in May 1872 sued the original mortgagees and obtained 
decrees in execution of which they brought to sale thd mortgagees rights, 
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atul bcciiine each ii inircliaser of one moiety. In August 1872, Chotai 
Lai sokl hi.s moiety to tiic respondent. It appears that, on Sarab 
Sukli Uai s death, the estate of Barauli was recorded in the revenue 
regisLcM's ns held l)y his widow and three sons in equal shares of four 
annas, it is alleged. ne\ertheloss. that they remained joiut Hindu family 
On the 1th Decemher ISol). Sheo Dial mortgaged his share, described as 
a o-aima l-pie share, to liar Sahai, wliose son. Kaj Bahadur, obtained a 
decree on the mortgage-deed on April Lr.h 1HG2. In execution of the 
(Icctuo, and of another decree hold by one Har Dial for Daula Kuar. the 
_4-amia share standing in liis name in tlie revenue registers was sold on 
ti^c 20tli .Iul> lMb7. and purchased by Sura] Parshad. Sheo Dial died in 
18GG, and if the family was joint his brothers obtained his interest by 
^nvivorship. It the lainily was not joint, it devolved on his daughter. 
On the 24th December 18G7. Ram Kuar. the widow of Sarad Sukh Rai, 
executed a deed by whicii slie professed to divide the 4-anna share stand¬ 
ing m tier name, and to transfei-[300] a 2-anna share to Lalta Parshad.the 

son-.n-law of Sheo Dial, and the remaining 2-anna share to Har Pa.rsliad, 
son-in-law of Gulab Rai. 

^ The respondent having, as has been stated, acquired the one moiety 
m the original mortgage purchased by Chetai Lai in April 1873, issued 
notice of foreclosure in respect of one moiety cf the mortgage, and on the 
expiry of the year of grace ho has instituted four suits. In the first he 
Claims in virtue of the mortgage and foreclosure to obtain the possession 
of 4 annas out of the two shares of 4 annas each, which are still recorded 
in the names of Gulab Rai and Bishaii Dial respectively. In the secood, 
on the same title, he claims possession of a 2-anna share out of the 4-anDa 
share purchased by Sura] Parshad. In tlie third, on the same title, he 
claims possession of a 1-anna sliare out of the 2-aniia share standing in 
the name of Lalta Parshad, and in the fourth, on the same title, he 
claims possession of a 1-anna share out of the 2-anna share standing in 
the name of Har Pai'shad A common objection was urged in the Courts 
below and in this Court that the foreclosure was invalid, in that a person 
entitled to one moiety of a mortgage-debt cannot require the mortgagees 
to pay off one moiety of the mortgage-debt or to stand foreclosed of one 
moiety of the mortgage-money. We must allow the validity of this plea. 
The whole of the mortgage-debt is due to the persons claiming under the 
original mortgages jointly and not severally, and the mortgagors are en¬ 
titled to a joint receipt for all sums they may pay in satisfaction of the 
debt: nor does the foreclosure law contemplate the issue of a notice of 
foreclosure in respect of a portion of the unpaid mortgage-debt, except 
under circumstances which do not exist in this case. The notice must 
declare foreclosure if the whole of the subsisting debt is not paid before 
the expiry of the year of grace. We are, tlierefore. of opinion that these 
suits cannot be maintained, and in that opinion we are confirmed by 
ruling of the Calcutta High Court—R/iom Roy v. Abilack Roy (1). It 
is unnecessary to consider the other pleas raised in this and the connected 

appeals. The decrees of the Courts below are reversed and the suits dis¬ 
missed with costs. 



(l) 10 W. R., 476. 
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APPELLATE CIVIL. 

Present; 

Sir Robert Stmt I, Kt., Chief Justice and 2I}\ Justice Oldfield. 


Jan Muhammad [Defendant) v. Ilahi Baksh [PlaintW)- 

[26th August 1876.] 

1 A. 290. 

Act VIII of .1859, S. 360 -Ccrtified purchaser. 

In a suit by the certified purchaser at an execution sale, to establish bis right 
to. and for possession of, the property purchased by him. the defendant is not 
precluded, by S- 260 of Act Vlll of 1859. from coiicesting the suit on the ground 
that he was the actual purchaser of the property. 

8. 260 declares that “ any suit brought against the certified purchaser—shall 
be dismissed." The section should be construed literally and applied strictly. 

tR.,3 0. C. 229.] 

The plaintiff, the certified purchaser of certain property at an execu¬ 
tion-sale, brought a suit for establishing his right to the property and for 
possession thereof, the possession of the same being with tlie defendant 
•who urged that he was the actual purchaser. The first Court gave him a 
decree. The lower appellate Court finding that the property belonged to 
the judgment-debtor and was the subject of the sale, held that the detend- 
ant was precluded by S. 260. Act VIII of 1859. from raising the plea 
that he was the actual purchaser. The defendant preferred a special 

appeal to the High Court. 

JUDGMENT. 

[291] In our opinion the Court has taken an erroneous view of the 
law All that S. 260 declares is that “ any suit brought against the certi¬ 
fied purchaser on the ground that the purchase was made on behalf of 
another person nob the certified purchaser, though by agreement the 
name of the certified purchaser was used shall be dismissed. 
will not, therefore, in strictness apply to this case, where it is the certified 
purchaser who is suing to enforce his alleged purchase, and where the 
objection is taken by the defendant who is in possession. The section 
should be construed literally and applied strictly. The Court will nob 
apply S. 260 so as to assist the certified purchaser to en orco his claim 
against the party in possession, by relieving him from the necessity of 
showing the justice of his claim or excluding inquiry as to its fraudulent 
character. This view of the law is supported by the Privy Council rulings 
in Buhuns Koonwur Latla v. Buhorce Lalla (l). and m Lokhee Narain Roy 
V. Kalypuddo Bondopadhya{2) . We remand the case for trial under b. 354, 
Act VIII of 1859, of the issue whether plaintiff or defendant was the real 
purchaser at auction of the property in suit. 
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(1) lOB.L.R. 159 = 18 W.R. 157. 
<2) 2I.A. 154. 
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1876 PRIVY COUNCIL. 

Nov. 3 & 4. PltESENT: 

■ Sir James TI'. Colcilc, Sir Barnes Peacock, and Sir Robert P. Collier. 

Privy _ 


COITN’CIL. 


On appeal from the llifjh Court of Judicature, ^Jorth-Western Provinces. 


1 A. 325 = 

i I.A. 15 = 

3 Suth. PX. 

J. 357 = 3 


NaRAIX SiNtiH AND OTHERS {Plaintiffs) v. ShIMBHOO SingH 

AND OTHERS [Defendants). [3rJ k -itli Novembpr 1876]. 

1 A. 325 = 4 I.A. 15=3 Suth. P.C.J. 357 = 3 Saraswati's P.C.J. 673. 

First and scemd mortgage—Dispossession of second mortgagee—Cause of nc/tou—Lmi- 
tatxon. 


Saraswati’s 
P.C.J. 673. 


There were two mortgagee on the same property, the condition in each being 
that, on failure to repay ihe amount witliin a fixed time, the mortgagee should* 
be put io possession . the second mortgagee obtained a decree on his mortgage, 
and, in execution of it, took possession; the first mortgagee then sued on his 
mortgage, obtained a decree, and in execution of it ousted the second 
mongagee ; and finalU the heirs of the mortgagor discharged the debt of the first 
mortgagee and resumed possession.—in a suit by the second mortgagee 
against the heirs of the mortgagor for posses.sion of the laod^Tbat the cause of 
action for the plaintiff arose, not on the dale of bis dispossession by the first 
mortgagee, who had a better title, but on the date when the heirs of the 
mortgxgor, after discharge of the first mortgage, entered into possession of the 
land. When the first mortgage '.vas paid off, the title of the plaintiff, which was 
always a good title against the mortgagor, was a valid title against every cue, 
and when his title became a valid and good title, the heirs of the mortgagors 
had no right to enter upon the possession of their land. 


Held^ also, that the plainliS could not claim interest on the mortgage amount 
for the period duriug which he was disposse.ssed, as this was a suit for possession 
of the mortgage property and not for ih i mortgage amount. 

[F., 38 P.R. 1894, 83 P.R. 1894, *2 O.C. 145 (Bench), 4 O C. 171; D., 5 C.L R. 227.] 


Appeal from a decree of a Division Bench of the High C'ourt afc. 
Allahabad, dated the I3th May 1873. reversing the decree of the 
Subordinate Judge of Aligarh, dated the 23rd November 1872 (1). 


JUDGMENT. 

[326] Sir Barnes Peacock.— In this oase the plaintiffs, as sons 
and hoirs of Pohoop Singh, a mortgagee, seek to recover possession of 20 
biswas of the zemindari right of mauza Lallpoor. The defendants in the 
suit are the representatives of the mortgagor. The plaintififs state that they 
claim to establish their right as mortgagees in virtue of their title as heire 
of their defunct father, Pohoop Singh, *' in that, under a mortgage-deed, 
dated Phagoon Badi 7th Sumbat 1896. Pohoop Singh, the ancestor of fcbe^ 
plaintiffs, having obtained a decree from tlie Sudder Ameen’s [327] Courts 
was put m possession on the 31st August, 1646.” Most of the defendants 
admit the claim, but the defendants Man Singh, Shimbhoo, Girdhareo, and 
Alotee, put in an answer, by the second paragraph of which they admitted 
that under the former decree the plaintifls' ancestor was in possession for 
upwards of a year ; but they set up in the fourth paragraph of the same- 
written statement. that “ the mortgage alleged by the plaintiffs is wboUy 
un ounded. The defendants ancestor did not receive the mortgage-money 
from the ancestor of the plaintiffs; and Pohoop Singh, the ancestor of 
plaintiffs, was a person notorious for his expertness in Court affairs. 
He had with a view to deprive Asaram and Sheo Lall of their mortgage- 
money, ob tained by deception a decree on the mortgage-deed in suit, a^ 

(!) H.C.E.. N.W.P., 1873, p. 153. 
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the defendants’ father had, according to the Slmsters. no right to transfer 
and waste the defendants’ ancestral property without an> legal necessity 
to satisfy illegal demands. Hence under the Shasters also, the mortgage 

alleged bv the plaintiffs is invalid, and the claim is unjust. 

^Now, having admitted that the plaintiffs did obtain possession In 
virtue of'a decree, and that he remained in possession for a year, the 
defendants also in the same written statement, alleged that tlie mortgage 
was collusive and a hemvu transaction. But although the written sta e- 
ment must be taken altogether, it does not necessarily follow that the 
whole of the defendants’ statement is to he taken as proved 
if they offer no evidence whatever in respect of tne allegation that the 

mortgage was a fraudulent transaction. 

It appears, then, that tl,e plaintiffs' ancestor d.cl set mto ,»ss s o„ 
on theSist August 1846. In 1847 he rvas chspossessed 
«as brougl>t against him by the first mortgagees, ^a'l 

He was then turned out of possession, and remained out of possession 
^om 1847 down to tire year 1870. The precise terms of the mortgage- 
deed do not appear, but. as far as can he collected it was a moitg.ige- 
Lnd. by which was stipulated that in the event of ^ 

the mortgage debt within live years, the mortgagors would cause a muta 

a,.. LI-1; a.i;, 

upon that document gave the plamt.fis, as mortgagees, a “ « ^ 

as against the ^e'endants hut it gave t “simo I ill turned 

r;tSs"r::to\" it d^ ..ot destroy his title and 

m?r gag tyiig r:ort^iged%o him rvhen they had pveviously mort- 

rged to Asaram and Sheo Lall, but it did not destroy the right rvh.ch he 

plaintiffs obtained against the defendants by virtue ot the mortgage and 

the iuderaent which they had obtained upon it. , ,, ■ ■ \ 

Sst Court laid down certain issues : first whether the ongma 

mortgagors executed the mortgage-deed in f 

on receiving the full mortgage-consideration. 

secured without payment of any mortgage consideration, and whethei e 
mor agried clld take effect against the defendants “cor to 

Hindu Law. The .Tudge says m his judgment- It 

nlaintiffs' nredecessor on the former occasion obtained a deciee toi posses 

Ln on proving the mortgage-decd, and the payment of 

tion ; and the fact of the decree having been made “ .“'J®'“ve 

ants Again, all the defendants, excepting four, two of whom have 

made no defence, confess the claim, "'‘''oh is 

evidence of Maulvi Inayat Ali, pleader, Chum Lall patwaii, and «o 
other persons, both named Hulasi, witnesses lor 

urged by defendants must therefore be overruled ; and they hare failed to 
refute the claim.” He therefore gave a decree in favour of the plaintiffs^ 
Upon that an appeal was preferred by Shimbhoo alone to the 
High Court; and ot his grounds of' appeal is that there was no cause 
Slctiou and foundation for the plaintiffs’ suit; neither the deed of 
mortgage nor the decree has been ; the conditions 

upon between the parties cannot be a8cer-[329]tamed. The High Com 
having heard the case argued, gave judgment and reversed the decision of 
the first Court. They say that " the High Court s order of the Is ^Apn 
1872. could not give any legitimate cause of action. Nor did any right ot 
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acUori accrue to the i)I:uiitiri'^ by reason of the satisfaction of the debt of 
Asar.uii and Sheo I>ull anil the recovery of possession of the estate by the 
inort^aLiors or their heirs. ’ It appear.s to tiieir Lordships that there was 
a iiiistako on the part of the Ili.i-h Court in holding that no cause of action 
accrued to the plaintills hy reason of the satisfaction of the debt of 
Asaiain and Shco [.all, and the recovery of possession of the estate by the 
mortgagors or their heirs. It appears to their Lordships that %Yhen the 
first iiiortgago was paid off in 1870. the title of the plaintiffs, which had 
all along been a good title as against the mortgagors, was a valid title as 
against every one. Then when their title become a valid and a good title, 
the mortgagors had no right to enter upon the possession of their land! 
But the mortgagois did enter into possession of it and keep the possession 
fioin the plaintills; and it appears to their Loiilships that, having the 
right and title to the land when the first mortgage was paid off, the entry 
of the mortgagors upon that land, to which tiie plaintiffs had obtained a 
right under the second mortgage, gave them a cause of action against the 
mortgagors, the defendants. The Court proceed : “ The right of tlie plain- 
tifts or tlieir forefather to possession was created hy the mortgage-deed of 
1840, and was cipablo of being legally enforced within a period of twelve 
>e<us. It was the subject of a former suit aiul of a deci'ee which was 
fullj executed. So it was; but then that decree gave the plaintiffs a 
title. The High Court proceeded : The dispossession of Pohoop Singh 
after the execution of that decree was not an illegal proceeding, ” It is 
tiueituas not an illegal proceeding because he was dispossessed by persons 
wlio had better title, namely, the first mortgagees. The Court go on : 

Although be was thereby deprived of tlie right he had obtained, [330] 
he had a remedy, of which he might have availed himself, by suing within 
the proper period for the recovery of the money lent hy him to the mort¬ 
gagois. The present suit is clearly inadmissible and cannot be decreed 
even against the confessing defendants. ” 

The High Court held that the plaintiff’s suit was barred by limitation. 

It appears, however, to their Lordships, that the plaintiffs having a 
good title when the first mortgagees were paid off in 1870. their cause of 
action accrued when the defendants after tliat period entered into posses¬ 
sion of the estate to which they had no title. It appears, therefore, to 
their Lordships, that there was an error in the decision of the High Court, 
so far as it regards the question of limitation. 


But it is said that there was no sufficient evidence that the decree 
had been obtained by Pohoop Singh, the plaintiffs’ ancestor. In the first 
place, as already stated, the written statement of the defendants admits 
that there was that former decree. They say that “under the former 
deciee. the plaintiffs ancestor was in possession for upwards of a year" 
and then he was turned out by the first mortgagees. Again, when 
Asaram and Sheo Lall, the first mortgagees, brought an action against the 
second mortgagee, Partab Singh, the ancestor of the plaintiffs, and Lulloo 
and others, the zamindars, the mortgagors, were also made parties to that 
suit. And in that suit, it appears that the decree of Partab Singh against 
the zamindars was in evidence. The Sudder Court says:—"The 
plaintiffs sued Lulloo and others, zamindars of the above-named village, 
for possession on a mortgage-bond, dated the 18th Kower, 1859 Sumbat; 
but in consequence of their having omitted to specify the nature of the 
tenure, they were non-suited. Pohoop Singh also sued the zamindars on 
a moitgage-bond and obtained a decree which was upheld in appeal." 
There was a finding then in that case that Pohoop Singh did sue the 
zamindars on the mortgage-bond and that he obtained a decree against 
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them. Further when tlie first mortgage had been paid off and the plain- 

tiffs had [331] been dispossessed by the mortgagors, they attempted to 

execute a second time the decree which their ancestor had obtained 

against that mortgagors, and they applied to the Court for an execution 

of the decree. The Munsif decided that they were entitled to have an pj^ivY 

execution. In that suit. Simbhoo. who is the present defendant, was one 

of the parties, and in that case the judgment was produced. The Munsif 

says“ The record of the case having been brought forward, it appears 

that the objection of the defendants, judgment-debtors, that is, Simbhoo, i A. 32S=_ 

one of the present defendants, “is that Pohoop Singh the original ^ ,. 4 . ^ 5 = 

decree-holder, and deceased ancestor of the plaintiffs, had been put m 

possession by the Court after the passing of the decree. It appears, 

therefore, to their Lordsliips that there is sufficient evidence in the cause 357-3 

to justify the first Court in coming to the conclusion that the plaintiffs Saraswati’s 

were mortgagees, and that they obtained possession under a decree p.c.j. 673. 

founded upon that mortgage. 

The judgment of the High Court being erroneous, it becomes neces¬ 
sary to consider whether the decision of the first Court can be maintained 

to the full extent. ,, , 

Now the claim made in the plaint is to recover possession as mort¬ 
gagees over the entire 20 biswas zemindari right of mauza Lallpur, 
pargana Goree, within the jurisdiction of the Iglass Tahsih valued at 

Rs 5 000 ’’_the valuation is not a matter of importance,- the principal 

amount of the mortgage loan, and to recover Ks. 6,999-15-0 mtevest 
thereon during the period of tlie mortgagee's dispossession as per detail 
given below, aggregating Rs. 11,999. " Now the plaintitts although hey 
were turned out of the land, might have sued for the interest. All that the> 
are entitled to, as it appears to their Lordships, is to recover possession of 
the land; and when they have got possession of the land, if the mortgagois 
apply to redeem, the question will be—how much is due to the plaintiffs 
as mortgagees under tlieir mortgage, and how much they are entitled to 
receive before the mortgagors can redeem? The Judge of the first Court 
appears to have given them a decree not only for possession of the land, 
hut also for G ,999 rupees interest, in addition to the possession of the 
land His judgment is not very clear, but it is necessary to make the 
point perfectly clear as to [332] what the judgment ought to be. He says : 

—Claim to recover possession as mortgagees over the entire 20 bis\yas 
zemindari right in mauza Lallpoor. pargana Goree, valued at Rs. 5,000, 
principal of the mortgage-loan, and Rs. 0,999-15-0 interest on the ^oit- 
kge amount.” Then he says Ordered that plaintiffs claim be de¬ 
creed with costs against the defendants, that the pleaders get then fees. 

Then he says: —“ Subject-matter of decree. Recovery of possession as 
mortgagees over the entire 20 biswas right in mauza Lallpore, pargana 
Goree, valued at Rs. 5.000, tlie principal amount of the mortgagedoan, 
and of Rs. 6,999-15-0 interest on the mortgage-amount for the period of 
the plaintiffs’dispossession; total Rs. 11,999-15-0. If by that deciee 
the lower Court intended to give the plaintiffs a decree not only for re¬ 
covery of the possession of the land, but also to recover Rs. 6,999 in 
money as interest, it appears to their Lordships that that judgment, so far 
as giving decree for the money as interest is concerned, was erroneous. 

Their Lordships therefore think that the decision of the High Court 
ought to be reversed, and that the decision of the first Court should he 
modified by confining the recovery of the plaintiffs merely to the posses¬ 
sion of the land. In that case, the plaintiffs having got possession of the 
land, the question, as before observed, will remain open until the defend- 
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ants seek to redeem tiie land. Then the question will arise—how much 
is due to the plaintitfs as the second mortgagees, and for what amount 
they are entitled to hold possession of the land under their mortgage? 

Their Lordships therefore, upon the whole, will humbly recommend 
Her Majesty to reverse the decree of the High Court, and to affirm the 
decision of the lower Court, so far only as it decrees possession to the 
plaintiffs of the land sought to he recovered in tlie suit. Their Lordships 
are also of opinion that tne appellants are entitled to the costs of this 
appeal. 


PRIVY COUNCIL. 


Present: 


Sir James IK. Cohjilc, Sir Barnes Peacock, 


and Sir Robert P. Collier. 


1876 

Nov. 24. 

Privy 

•Council. 


On Appeal from the Court of the Chief Commissioner, Oudh. 

Ra,jah JuN<f Mohan Singh v. Doohcn and others. 

[24th November 1876.] 

BaL 105. 


Snb’Setllen>ent—Taink<l(ir—Tnluk—Acl XXV of I'aHi (Sch. ll)-£stoppel—Defend¬ 
ant held bound by admission made in a former yeriodof the suit. 

The taiukdar having obtained a settlement of his taluk iocluding another 
estate of which the vill.ige now in question formed a part, he could not now be 
beard to say that the said vill.age was for the first time included in the estate 
which be settled with the Government. 


JUDGMENT. 

[106] Sir Robert Collier :—This is an appeal l>y the taiukdar of a 
taluk called Bunsingpur, in Oudh against a judgment of the Chief Com¬ 
missioner of Oudh. by which it was directed that a sub-settlement should 
be made with tlie plaintiffs with respect to tlie under-proprietary rights 
which they possessed in that taluk. It has been contended that, inas¬ 
much as the village of the plaintiffs, Gurha, in respect of which they claim 
under-proprietary rights was for the first time included in the taluk when 
tlie taluk was settled in 1859 with the defendant in the case, the taiukdar, 
under Act XXVI of 1866, scliedule No. I. tlie plaintiff's were not entitled 
to any sub-settlement. The words at the end of that section of the 
schedule which have been relied upon are : “ To entitle a claimant to 
obtain a sub-settlement, he must show that he possesses an under-proprie¬ 
tary right in the lands of which the sub-settlement is claimed, and that 
such right has been kept alive over the whole area claimed within the 
period of limitation. He must also show that he, either by himself or hy 
some other person or persons from whom he has inherited, has, by virtue 
of his under-proprietary right, and not merely through privilege granted 
on account of service or by favour of the taiukdar, held such lands under 
contract {pucka), with some degree of continuousness, since the village 
came into the taluka. ' It is argued that, as the village came into the 
tahika, for the first time when the settlement was made with the taiukdar. 
the plaintiffs are excluded from compensation by the terras of this 
schedule. It appears, however, to their Lordships that this argument 
does not arise, the fact being found otherwise. There have been s 
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number of proceedings in this case. There liave been, alfcogetiier, no less 
than six or seven judgments; some of them undoubtedly obscure and 
some contradictory ; and statements have been made both by the plaintiffs 
and the defendants, to a certain degree conflicting with their respective 
claims.—but it appears to their Lordships enougii to refer to the last 

proceedings which have been taken. , . r. • 

The case came on appeal before Sir George Couper, the Chief Commis- 

sioner on the 21st September 1871. He remanded it for further inquiry 
on the question: “ When did the estate first pass into the talnka,and 
who was at that time in proprietary possession? ” The latter question 
does not appear to their Lordsliips of much importance. The case was 
investigated upon this remand by Mr. Carnegy, the Officiating Comrnis- 
sioner, and Mr. Carnegy finds in this way “ The wasilbakis^ alluded to 
by Mr. Wood as proving that the village was in defendants estate m 
1217-8 F. have been duly examined. I find one wasilbaki as early as 
1202 Fasli, when the village of Gurha is mentioned under (abika^ Raipur 
(now Bunsingpur);'—which is the toliika now in question, which was 
settled with the defendant—" so that as far as documentary evidence goes 
(and there is no oral evidence on tiie point) the village aiipears in the 
taluka in 1202 Fasli, 1217-8 Fasli. and 1255-9 Fasli.” Here is a distinct 
finding of fact that the village had formed part of the taluka for a ong 
period of time before. On referring to the finding of Mr. Wood, to wdiich 
reference is here made, it appears tliat upon a remand to him (page 107 of 
the record) he finds:—"The village was in possession of thes 
father for five years within the twenty years preceding annexation ; the 
twenty years’ rule is taken, because the village was in the taluka prior to 

1836 A.D.. i.e., in 1217 and 18 Fasli.” 

Further Mr. Perkins, before whom the case came m oneol its stages, 
referred to by Mr. Carnegy. observes : " The respondent admits before 

me that the mouza in suit was in the taluk about or before 1^17 Lash. 
It appears to their Lordships therefore, that the question of fact is found 
distinctly against the appellant, and that the argument on the point of 
law does not arise. 

Their Lordships would require to be satisfied hy very strong evidence 
that such a finding of fact was wrong, in accordance, as it is. with i/ie 
talukdar's own admission in a former period of the suit. Tlie finding 
appears only to be impeached on the supposition tliat this mouza \vas one 
of eight villages comprising an estate of l^howaneeghur, anrl that it was 
not originally in Bunsingpur. Even if that were so, their Lordships are 
of opinion that the taluqdar having obtained a settlement of Bunsingpur 
including, as it appears to them, it was tlicn taken to include, Bhowanee- 
ghur, and Bhowaneeghur having included this mouza, he cannot now be 
heard to say that the mouza svas for the first time included in the estate 

which he settled with the Government. 

Under all the circumstances, it appears bo tlieir Lordships that the 
judgment of the Chief Commissioner was right, and that this appeal must 

be dismissed. 
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Jy/". Juslicc Pearson and Mr. Justice Spankin. 


1876 

DKC. 5. 


Jadulal [riaintiff) V. Ram Gholam AND ANOTHER {Defendants). 

[5th December 1876.] 


Appel¬ 

late 

Civil. 

1 A. 316. 


1 A. 316. 

('. P. C., S. r —Res Jndicatn. 

V hen a plaintiff claims an estate, and the defendant, being in possession, 
resists it, ho is bound to resist it upon all the grounds that it is possible to him, 
according to bis knowledge, then, to bring forward ; if be fails to do so, he is 
estopped from asserting any of them thereafter. [I A. 75, P.] 

The facts are exactly similar to those in 1 A. 75. 

[Overruled. 26 A. Gl (F.B); F., 3 A. 189.] 


As this case merely follows the decision in Baldeo Sahai v. B:Uaskar 
Sinoh (1 A. 75) it is not reported in the Indian Law Reports, Allahabad 
series. For the decision in Baldeo Sahai v. Bateshar Singh, see p. 59, 
supra. 


1876 

DEC. G. 


APPELLATE CRIMINAL, 

Present: 

Mr. Justice Pearson. 


Appel¬ 

late 


The Queen v. Peterson. 
[6th December 1876.] 

1 A. 316 = 1 lod. Jur. 560. 


Criminal, ^ 49i—Attempt to commit bigamy—Publishing the baims. 


1 A. 316 = 


The causing of the publication of banns of marriage is not an attempt to 
marry, but only a preparation for such .an attempt. 


JUDGMENT. 

[317] Pearson, J. I proceed to consider whether the prisoner has 
been riglitly convicted of an attempt to commit the offence defined in 
S. 494, Indian Penal Code. He was charged with and has been found 
guilty of attempting to marry E. A. Guise by causing the publication of 
the banns of marriage between them when he, being a Christian, had a 
wife alive. ^ The question shortly is whether the publication of the banns 
of marriage is an attempt to marry. An attempt to commit a crime is to 
be distinguished from an intention to commit it and from preparation made 
for its commission. Preparation consists in devising or arranging the 
means or measures necessary for the commission of the offence; the 
attempt is the direct movement towards the commission after the prepa¬ 
rations have been made"—Mayne’s Commentaries on S. oil, Indian 
Penal Code. In one of the cases cited by Mr. Mayne in his Commentaries 
on the Indian Penal Code in illustration of the above doctrine, it was ruled 
that there could be no attempt to contract a marriage until the parties 
stood before the Magistrate about to begin the ceremony. It would follow 
in the present case that the publication of the banns was not an attempt 


1 lad. Jur. 
560. 
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on the prisoner's part to niarry Miss Guise, but only a preparation for such 1876 
an attempt. The publication of banns may or may not be, in cases in 

which a special license is not obtained, a condition essential to the validity _ 

of a marriage, but common sense forbids us to regard either the publication 

of the banns or the procuring of the license as a part of the marriage AppEL- 

ceremony. If the rule laid down in America, that an attempt can only late 

be manifested by acts which would end in the [318] consummation of 

the offence, but for the intervention of circumstances .independent of the LEIMINAL 

will of the party, be accepted, it is clear that the prisoner s act, in causing . 

the banns of marriage between himself and Miss Guise to be published 1 A. 316 = 

was not, in tlie eye of the law, an attempt to marry her, inasmuch as he ^ iQj.jqp 

might, before any ceremony or marriage was commenced, have willed nob 

to carry out his criminal intention of marrying her. For the reasons 

above stated the verdict of the jury by which the prisoner is convicted of 

an offence punishable under Ss. 511, 494, Indian Penal Code, and the 

sentence passed on him. under those sections by the Sessions Court, must 

be and hereby are annulled. 


FULL BENCH. 

Present: 

Sir Bolert Stiinrt, Kt., Chief Justice, Mr. Justice Pearson. Mr. Justice 1876 
Turner, Mr. Jitstice Spnnkie and Mr. Justice Oldfield. Dec. 16. 


In the Matter of the Petition of Bish N.ath. 

[16th December 1876.1 

1 A. 318. 


Full 

Bench. 


Reqislrntinn—Act VIII of 1871, $. 73—Person "claiming ” under Document—Petilion ^ ^ 
^0 have document registered. 

Where it appears, on the face of a document, that the person applying for its 
registration is n^t a person “ claiming” under it. his petition for its registration 
cannot be entertained. 

Per Stuart, C.J.—The mere frt<'t that it sc appeared on the face of the 
document could not preclude the petitioner from applying to have the document 
registered. 

Per Oldfield, J.—When the document is duly executed and the requirements 
of the law are fulfilled, it is the duty of the Court to order registration without 
going into the question whether or not the petitioner could claim under it. 

On a petition to the High Court for establishing the petitioner's right 
to have a deed of sale registered, Stuart, C.J., and Oldfield, J. called 
for the records of the registration proceedings. The Registrar stated that, 
in refusing to register, lie believed that the vendor was seeking to 
have registered a document of his own creation, and that the deed could 
not be registered in the absence of tlie purchaser. The purchaser denied 
the contract of sale. 


REFERENCE TO THE FULL BENCH. 

The Court referred to the Full Bench the question whether, under 
the circumstances, and with reference to the provisions of Act YIII of 
1871, the registration of the document should be ordered. 

JUDGMENT. 

[820] Stuart, C.J.—It was objected by the respondent that, under 
S. 73 of the Registration Act, there was no appeal in a case like the pre¬ 
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sent, by whicli, as I understand, is meant that, inasmuch as the appellant 
could not 1)6 said to “claim” under ti)e document, he had no right to 
make the present application to this Court, being the remedy provided by 
S. 7G. where the Tuilgc of the district was. as in this case, the registering 
othcer. But I am not satisHcd that for the purposes of this section he 
must be reqardetl as not claiming under the document. He might not 
succeed in establishing his claim, say, to the purchase-money, but, although 
the deed was unilateral and executed by the vendor alone, it appears to be 
in the form of sale-deed customary in these Provinces, and on the face of 
it. therefore, and so far as its form is concerned, and whether it be registra¬ 
ble or not. I do not see that we are obliged at once to assume tliat it 
could not bo given efi’cct to, or that because it is in form unilateral the 
appellant could claim the purchase-money. There is, however, in relation 
to this point a curious inconsistency in the Act: for, whereas by this 
S. 73 the party desirous of making an application under it must be a person 
“claiming ” under the document, by S. 32 the document for registration 
shall be presented “ by some person executing or claiming under the same," 
not executing and claiming, but executing or claiming. Why this should 
he, and the parties proceeding under these two sections in dift'erent posi¬ 
tions, it is not easy to understand, unless it was intended that a party 
against whom an order refusing to register had been made was in a differ¬ 
ent position, at such a stage of the proceeding, from a party merely execut¬ 
ing the document. Be this as it may, I do not see that for the purposes 
of S. 73 we are bound to assume in liiiiine that the applicant did not or 
could not claim under it. I therefore consider that he was not precluded 
from his remedy by the application he has made to this Court. 

But on the merits of the question embraced in the reference befoie 
us, I must express the opinion I have formed on it, and that is, that 
registration of the document in question should not be ordered. Even on 
the assumption that the applicant may be understood to [321] claim under 
this sale-deed, I am not satisGed that it is a document or instrument 
within the meaning of the Begistration Act. It is not only not executed 
by the alleged purchaser, but has been repudiated by him altogether, and 
this is a state of the case which I think may be allowed to come within 
the scope and intention of S. 35 of the Act, which provides that, if all or 
any of the persons by whom the document purports to be executed deny 
its execution, the registration shall be refused. 

Was this so-called sale-deed a legal and enforceable document at 
all? I think not. As I have remarked, such unilateral instruments are 
not uncommon in these Provinces, and I may add that, in the practice of 
Scottish conveyancing, such instruments as sale-deeds, or deeds in the 
nature of mortgages, and the like, are only signed by the seller or obligor, 
and no inconvenience is experienced from this where the instrument 
records a true contract. But when there is no evidence at hand of such 
a contract, the unilateral character of the instrument leaves it open to the 
alleged purchaser or obligee to repudiate it. In the case before us the 
alleged sale-deed recites no previous contract oi agreement, the repudiation 
of it is express, and there is also the serious fact that no consideration 
had passed upon it. It was suggested at the hearing that there was no 
limit to the nature or character of the documents which might be pre¬ 
sented for registration, but that the registering oflScei; was bound to 
accept and register all documents without exception which purported to 
be executed at all. But this is a view of the law which I cannot concur 
in. If such was the position of the registrars under the Act, the public 
time would be wasted, and their duties would become intolerable. 
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the other hand, the consequences of registration are very serious, and I 1376 
cannot allow that these consequences should be visited on the heads of 
innocent persons. The registering officers must satisfy themselves by 
evidence and inquiry that documents are honestly presented in their office, 
otherwise no one would be safe. FULL 

Pearson, J.—The vendee was not a party to the instrument in 
question, which does not iu any way bind him. It was executed by the 
vendor alone, and merely declares that he has sold the property therein “ 
mentioned, for a consideration which he has received, to Lachman [322] ^ 

Parshad. But no claim could be founded upon it against Lachman 
Parshad or anyone else. The vendor could not, therefore, as a person 
claiming under it, apply by petition, under S. 73, Act Mil of 1871, to the 
High Court, in consequence of the Judge’s refusal to register it, with a 
view bo establish his right to have the document registered. His petition 
cannot be entertained. Whether the Judge was right or wrong in refusing to 
registerit is a question which we are nob required to consider and determine. 

Turner and SfanKie, JJ.— The petitioner having, as he alleges, 
agreed to sell certain lands and other property to the respondent, executed 
a conveyance and presented it to the Registrar for registration. Tliat 
officer refused registration on the grounds that the deed had not been 
delivered nor the consideration paid. Had the question before us rested 
here, there would have been little difficulty in disposing of it. as the law 
does' not prescribe either of the grounds recorded by the Registrar as 
justifying the refusal of registration. The deed was in a form not un¬ 
common. if not most usual, in these Provinces, that is to say. it was 
unilateral, the seller alone being a party to it. It was duly executed by 
the seller, who appeared before the Registrar and admitted its execution. 

It is not alleged, and it does not appear that there had been any failure to 
comply with the requirements of the law, consequently registration should 
not have been refused. Bub it is contended on the part of the respon¬ 
dent that the petitioner is not entitled to apply to this Court for an order 
for the registration of the instrument, seeing that the law accords that 
privilege only to a person claiming under such instrument or his represen¬ 
tative, and that on the face of the instrument it appears that the petitioner 
does not claim under it. The only claim which it is suggested the 
petitioner could assert would be a claim to the purchase-money, but in¬ 
asmuch as the instrument purports to be and is executed by the petitioner 
• alone, it is clear that he cannot claim the purchase-money under it. 

It would not be the duty of the Court, we apprehend, on such an appli¬ 
cation to enter into any involved question of construction to determine 
whether or nob the person presenting such an application has not a claim, 
but when, on the face of the document, it clearly appears that he can claim 
nothing under it, we hold that a mere unfounded assertion of a claim will 
not give him a locus standi, and that his application should bo refused. 

[323] Oldfield, J.—All documents to which the Registration Act 
applies may be presented for registration by some person executing or 
claiming under the same (S. 32), and it is the duty of the registering officer, 
on presentation of the document, to inquire (a) whether or not such docu¬ 
ment was executed by the persons by whom it purports to have been exe¬ 
cuted, (6) satisfy himself as to the identity of the persons appearing before 
him, and alleging that they have executed the document, and (c) in the case 
of any person appearing as a representative, assign, or agent, satisfy him¬ 
self of the right of such person so to appear (S. 34), and, if satisfied on these 
points, it is his duty to register it (S. 35). In the present case the Judge 
should have ordered registration, as the above conditions were satisfied. 
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By S. 76 an appeal lies to this Court from the Registrar's order refus¬ 
ing registration, on the application of any person claiming under the 
document, or his representative, assign, or agent, in order to establish his 
right to have the document registered, and the Court’s duty is to order 
registration if it finds tiiat the document has been executed, and the 
requirements of the law have been satisfied (S. 76j. 

It is, however, argued that tlie petitioner in the present case cawnot 
appeal, for though he executed the document, he is not claiming under it, 
since it is a document which can support no claim. The document pur¬ 
ports to effect a sale of certain lands on the part of the petitioner to Lach- 
inan Parshad. As such, it is certainly one of these documents capable of 
registration, and to which the law applies as purporting or operating to 
create, declare, or assign, an interest in immoveable property ; it is a docu¬ 
ment which the Registrar should register on application by the petitioner. 
No doubc the deed is signed by the vendor only as executor, bub I do not 
think wo can look into the document and say. that since it is unilateral it 
can give to the petitioner no valid claim, and therefore ho has no locals 
sfamJi to appeal; the document by itself may make no complete contract, 
but it may go to form one; for it is possible that another forming the 
counterpart may Jiave been executed completing the contract, and so we 
cannot say that petitioner may not be in a position to assert a claim 
under it as [324] forming part of a contract. In entering on these ques¬ 
tions, I think we go beyond the powers given by the Act. which confines 
tlie inquiry to the question of the right to have the document registered, 
dependem; on due execution and fulfilment of the requirements of the law. 
Documents of this character are not uncommon, and our refusal to allow 
the appeal, and order registration of such documents, may have prejudicial 
effects. I would admit the appeal, and order the Registrar to register the 
document. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr, Justice Pearson. 


Ilahi Baksh and others {Defendants) v. Imam Baksh and others 

{Plaintiffs). [16th December 1876.] 

1 A. 324 = 1 Ind. Jur. 561. 

Suit-Omission of part of clnim—Withdrawal of suit—Fresh suit—Addition of portion 
of claim omilted—Act VIII of 1859, Ss. 7 and 97. 

Where, in the first suit, .t portion of the claim was omitted, and the suit with¬ 
drawn with permission to bring a fresh suit, which should include the portion 
omitted in the first suit, held that the additional portion of the claim included 
in the fresh suit brought, is not barred under S. 7, Act VIII of 1859. (Decision 
of All. H. C. in S. A. No. 18C of 1876. R.) 

[R., 17 A. 53, 14 C.P.L.R. 105.] 

A previous suit brought by the present plaintiffs for being maintainod 
in possession of a plot of land alleging as tlie cause of action the act of the, 
defendants in prohibiting the plaintiffs from watering the trees thereon, was 
permitted to be withdrawn with liberty to bring a fresh suit, the application 
for the same not disclosing the grounds on which the plaintiffs applied 
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such permission and the Court granting such permission without record¬ 
ing any reason for granting the same. The present suit was also based on 
the same cause of action but the prayer as to possession referred to three 
plots of land. Both tlie lower Courts decreed the plaintiffs’ claim. The 
defendants on special appeal urged that the claim to additional plots of 
land was barred by S. 7, Act VIII of 1859. 

JUDGMENT. 

[325] As to the first plea, it would seem that the reason for which 
the former suit was withdrawn was that a fresh suit might be brought 
which should include a portion which had been omitted before of the claim 
arising out of the cause of action, and the permission to bring the new 
suit must be reckoned to be permission to supply the former omission. 
This being so, wo are of opinion that the additional portion of the claim 
in this suit is not barred by S. 7, Act VIII of 1859. A similar view was 
taken in special appeal case No. 180 of 1876, decided by a Bench of this 
Court on the 28th April last. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie and Mr. Justice Oldfield. 


Bam Kishan {Plaintiff) v. Bhawani Das {Defendant). 

[21st December 1376.] 

1 A. 333. 

1. Right of prior attaching creditor to sale proceeds as against holder of decree charging 

lands. 

Held by a Division Bench, that the attaching creditor U noj entitled to the 
Palo proceeds, as against the holder of a decree charging the lands attached, on the 
ground of the priority of his attachment, if the charge had been created prior to 
the attachment. 

2, Suit for money received by the defendant for the plaintiff's use—Limitation-Act IX 

of 1871, Sch. 11, Arts. 15, 26, 61 and 116. 

Where, in such a case the Court had wrongly ordered the holder of the decree 
charging the lands to refund to the attaching creditor the sale proceeds paid to 
him, and he brought a suit to recover the money by the establishment of his prior 
right to the same, and to cancel the order of the Court compelliug him to refund 
the money, as it was made without jurisdiction. 

Held, by a majority of the P.B.-Thc suit was one for money received by 
defendant for the plaintifl’s use, and was. therefore, governed by Sch. II, Art. GO 
of the Limitation Act. 

Per Stuart, C. J. and Spankie, /.—The suit is one for which no period of limi¬ 
tation was provided elsewhere than in Cl. 118, Sch. II and was, therefore, 
governed by that clause. 

[2-F., 2 A. 354 ; R., 32 C. 527 = 1 O.L.J. 167 ; D., 13 C. 159.] 

The defendant in this case who had obtained a money-decree on the 
22nd August 1871, caused certain immoveable property to be attached in 
execution of his decree on the 1st April 1872. The same property was 
subsequently attached in execution of a decree hdd by the plaintiff 
in this case, dated the 19th August 1871, which directed the sale 
of the property in satisfaction of a charge declared thereby. The 
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1876 property was sold in execution of this decree. The defendant in this 
Dec. 21 . claimed the whole of the sale proceeds on the ground of his prior 

_ attachment. The Munsif ordered that the plaintifl's decree should be 

satisfied out of the sale-proceeds and tlie balance paid to the defendant. 

Full On appeal by the defendant against this order, the Judge, declaring 
Bench. entitled to the proceeds, reversed the Munsifs order. This 

_ resulted in the plaintiff refunding the money to the defendant. The 

plaintiff sued to recover the money by the establishment of his prior right 
1 A. 333. g.jiije jind for the cancelment of the Judge’s order, alleging that the 

same was without jurisdiction. The first Court decreed the plaintiff’s 
claim. Tlie lower appellate Court dismissed the plaintiff’s suit. The 
plaintiff’ in his special appeal to the High Court contended that as the 
sale was ordered in execution of his decree to satisfy a charge declared 
by the decree, the defendant, the holder of a money-decree only, was not 
entitled to be paid first out of the sale-proceeds by reason of his prior 
attachment. 

I 

ORDER OF REFERENCE. 

Pearson and Spankie, JJ. referred the case to a Full Bench, the 
order of reference being as follows:— 

The ground of appeal is valid and is supported by two precedents 
which have been brought to our notice. But it is contended on! the 
part of the respondent that the suit is barred by cl. 26, sch. ii, .\cfc IX of 
1871. We refer to a Full Bench the question whether that clause is 
applicable to the present suit, or, if not, which clause of that schedule is 
applicable. 

JUDGMENT OF THE FULL BENCH. 

[335] Pearson, Turner, and Oldfield, JJ., concurred in the 

following opinion:— 

To determine what period of limitation is applicable to a suit, we 
must look to the nature of the relief sought. In the case before us, the 
principal relief sought is the recovery of the money. Although the plaint 
claims the cancelment of the Judge's order and the declaration of plaintiff’s 
prior right, these claims are subsidiary to the principal relief sought, and, 
indeed, since it is alleged in the plaint that the order impugned was not 
passed by a competent Court, it was unnecessary for the plaintiff to claim 
that it should be cancelled. Cl. 15, sob. ii of the Limitation Act is 
clearly inapplicable, for that clause refers to suits brought to cancel the 
orders of competent Courts, it being declared that limitation runs from 
the date of the final order of a Court competent to pass the order. 

If the Judge’s order was passed by a Court which was not competent 
to pass it, the plaintiff is entitled to rely on the order of the Munsif as 
the only valid order, and in virtue of that order to contend thRt the money 
was wrongfully taken by the defendant. We do not say that the plaintiff 
may not be required to prove that the Munsif’s order was right, that he 
was entitled to the priority w'hich that order recognized. This must de¬ 
pend on the defence set up to his claim. Looking to the substantial relief 
sought, it appears to us that this suit must be regarded as a suit for money 
had and received to the plaintiff’s use. It is then governed by cl. 60 of 
the schedule to the Limitation Act. If it is not a suit for money had and 
received to the plaintiff’s use, then it falls under cl. 118 of the scheduler 
and in either case it has been brought within time. 

[336] Spankie, J.—The claim was to get back a sum of R^onej 
which the defendant had unlawfully and illegally realized from the plaintiff 
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under an illej*al and improper order of the Judge passed in appeal on the 
miscellaneous side. The Judge had no jurisdiction in the matter, tliere 
being no appeal, and the plaintift’ seeks to have the order nullified. The 
suit is based on the plaintiff's preferential right to recover the money, 
being the [)rocoeds of an auction-sale, lie holding a decree which gave 
him a lien over the property and whicli ordered its sale in satisfaction of 
the decree. In satisfaction of the decree, the property was sold in due 
course and the entire decretal amount was made over to the plaintiff by 
the Munsif, who rejected the claim of the defendant, a third party, to be 
paid the sale-proceeds. The defendant appealed (there being no appeal), 
and the Judge reversed the Munsif s order, declaring defendant entitled to 
the amount. The defendant then obtained an order from tiie Munsif, 
directing plaintiff to refund the sale-proceeds that he had received, and 
plaintiff did so and defendant realized the money. Such is a brief abstract 
of the plaint, and it will be seen that tlie suit is really one lor a declara¬ 
tion of the plaintiff’s preferential right to the sale-proceeds as against the 
defendant, who also claims them, to iiave the Judges order declared a 
nullity, and to get a refund of the money paid in consequence of that 

order from the defendant. ... r. 

It was contended by resiiondent before the Division Bench that 
cl. 26. sch. ii, Act IX of 1371, bars the suit. We are asked whether that 
clause is applicable to the suit, or if not applicable, what clause is so. 

In my opinion cl. 26. for taking or damaging moveable property, does 
not apply to the suit. There is nothing in the claim which could be 
brought under this clause of sch. ii. Nor is the plaintiff claiming an\ 


damages. , ^ ^ ... 

I was disposed to consider that cl. 15 might apply. But on fuller 

consideration, I do not think it is applicable. A suit under this clause is 
brought to alter or set aside a decision or order of the Civil Court m any 
proceeding other than a suit where the Court was competent to determine 
it finally. The Court, therefore, must [337] have jurisdiction, which the 
Judge had not when he reversed the Munsif’s order giving the sale- 
proceeds to the plaintiff. The order therefore is of itself a nullity and 
could have no effect. But even if the Judge had had jurisdiction, I ara^ 
doubtful whether the clause would have applied, as the plaintiff asks for 
something more than the reversal, or, as he calls it, the nullification of 
the order. It has been suggested that cl. 60 applied ; that this is a suit 
for money payable by the defendant to the plaintiff for money received by 
the defendant for tlie plaintiff’s use. But I am unable to accept this view. 
The money was not in the first instance received by the defendant .or the 
plaintiff. ‘ It was the plaintiff who had received it and who was compelled 
under legal. process to refund the money. It was net the Judge ho 
actually compelled the plaintiff to refund the money. It was the Munsif 
who directed the plaintiff to bring back the money to Court, and it is the 
Munsif’s order that the plaintiff should have sued to set aside on the 
ground that the Judge had no jurisdiction to reverse the first order of the 
Munsif, and therefore the Munsif’s second order could not be maintained. 
Both plaintiff and defendant claimed the sale-proceeds as their own, one 
hy virtue of his decree which maintained his lien on the hypothecated 
property ordered for sale, and the other by virtue of his prior attachment of 
the property sold. When defendant obtained them in consequence of the 
Judge entertaining an appeal to hear which he had no jurisdiction, the 
defendant received the money after it had been paid back into Court from 
the Munsif’s Court for his own use, and not as belonging to the plaintiff, 
or to be held by defendant to his use. The plaintiff may be legally entitled 


263 


1876 

DEC. 21. 

Full 

Bench. 


1 A. 333. 



1876 

Deg. 21. 


Full 

Bench. 

1 A. 333. 


1877 

JAN. 11. 


Full 

Bench. 

1 A. 338. 


ALLAHABAD] ABDUL AZIZ, &c. f. WALl KHAN [CIV. 

to the sale-proceeds, but 1 do not think that it can be said that the defend¬ 
ant received the money under circumstances which render the receipt of 
it a receipt to the use of the plaintiff. Even more, the plaintiff does not 
ask for the money on the ground of its having been so received by defendant, 
[338] but he prays the Court to declare his preferential right as against 
defendant to recover the sale-proceeds; to nullify the Judge's order which 
led to his being compelled to refund tlie money into the Munsif’s Court, 
and to liave a decree given to him for the money against the defendant. 
I think with reference to the circumstances of this case that cl. 60 does 
not apply, and as I do not find any period of limitation provided for a 
suit of the nature of the one now before us, it falls within the terms of 
cl. 118 of the schedule, and six years would be the limitation from the 
time when the right to sue accrued. 

Stuart, C.J.—I am of the same opinion as that which Mr. Justice 
Spankie has given, although not without hesitation. I am clear that 
articles 15, 26, and 60 do not apply, and there being apparently no other 
provision of the Limitation Act expressly applicable, the general law 
provided by article 118 appears to aff ord the only solution of the question 
referred to us. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, J/r. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Abdul Aziz and another [Plaintiffs) Appellants v. Wali 

Khan (Defendant) Respondent, [llth January 1877.] 

« 

1 A. 338. 

Lease of Zamindari rights— Wrongful dispossession of lessee by kssot — Compensation- 
Revenue Court—Civil Court—Jurisdiction—Act XVIII of 18T3 {N. R'.P. Bent Act), 
S. 95, cl. (m). 

Where a lessee, to whom the full Z;iuiindari rights in certain villages bad 
been leased by the Zamindar for a term of years at a fixed rent. was. before 
the expiry of the term, dispo.ssessed by the Zamindar, who, thereafter himself 
collected the rents from the agricultural tenants; held, <By a majority of the 
F.B.) in a suit by the lessee for the recovery, from the Zamindar, of the rents 
collected by him for the unexpired period of his lease, that the suit was one lot 
compensation for wrongful dispossession as described in cl. (m), S. 95 of Act 
XVIII of 1873, and was. therefore, under that section, cognizable only by a 
Revenue Court, and that the Civil Courts bad no jurisdiction. (Stuart,C.J- 
and Spankie, J.l, confrn. . " 

[R., 15 A. 387 (F.B.).] 

Suit in Civil Court to recover from the defendant, the lessor, certain 
moneys Illegally collected by him from certain villages leased to the 
plaintiff, after dispossessing the plaintiff of the same before the expiry of 
the term in breach of the condition of the lease. 

REFERENCE TO THE FULL BENCH. 

The Court (PEARSON AND SPANKIE, JJ.) referred the case to a Full 
Bench, the order of reference being as follows:— 

We refer to the Full Bench the question whether, as ruled by the 
lower Courts, they are precluded from taking cognizance of this suit by 
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the provisions of S. 95, Act XVIII of 1873, with reference to cl. (/li); or 
whether, as contended by the appellants, the suit being not one lor com¬ 
pensation for wrongful dispossession, but for the recovery of money 
improperly received and wrongfully detained by the defendant (respon¬ 
dent), and in the eye of the law had and received by him for their use, is 

cognizable by the Civil Courts. 

OPINIONS OF THE FULL BENCH. 

[310] Stu\RT. C.J.—I am clear that both the lower Courts are 
wrong, and that the suit is not one of the kind described m cl. W of 
S. 95 of Act XVIII of 1873. The lease given by the defendant to the 
piaintiffs was not merely an agricultural one, and did not simply estal)hsh 
the relation of landlord and tenant, but within its limi s constituted an 
independent and indefeasible title and right which the defendant J^vaded. 
The defendant is therefore answerable to the plamtitfs in danuge^, 
the measure of which materially is the money improperly received and 
wrongfully detained by him, the defendant, and such a claim is alone 

cognizable by the Civil Courts. j • ,.u f n«,T,:r,rt 

Peaeson, Turner, and Oldfield, -JJ., concurred in the following 

• • 

The appellants took a lease of several villages from the respondents, 
and they allege that, after the lease had been acted upon, the respondent 
in brealh of the conditions of the lease collected the rents and profits 
which in virtue of the lease appertained to the appellants, and they have 
instituted the present suit to recover the sums actually collected i e 
respondent pleaded that the claim was virtually one for 
wrongful dispossession, and therefore could not form the subje J of a 
application in the Eevenue Court. To this the appdlants have replied 
that the Pent Act does not apply to persons who m these Provinces aie 
known as thikadars or karkinadars, and m the old 

are denominated under-tenants, persons who take from the Zeminaars 

lease of their Zomindari rights in lands. 

Although no express mention of this class under any o the 
particular designations by which they are ordinarily known may be found 
in the Rent Act, when their position in relation to the lessors 
they are unquestionably tenants, and they are not '^®l>‘-'v«> 

.character because in relation to the actu.al cultivators o the 'v'lofe o‘ 
some parts of the property leased they may be 

■They hold an intermediate estate in the property leased 'vh'oh the 

proprietors have as it were carved out of [341] their ‘ ^ 

hold the property leased under the proprietors ; the payments they make 
to the proprietors are rent, and fall within the dehmtion of that teiin m 
the Rent Act; and, therefore, although all the sections of the Rent Act may 
not apply to such lessees, but some are restricted in their operation to par¬ 
ticular classes of tenants, the persons whose position we are considering 
are not the less subject to those provisions of the Act which apply to 
tenants of all classes. Before the last Rent Act was passed it was not 
doubted that the class of thikadars was competent to sue and liable to suit 
in the Revenue Courts ; and inasmuch as the intention of the framers of 
the Rent Act was to extend rather than curtail the jurisdiction of the 
Eevenue Courts, the presumption favours the construction that the general 
nrovisions of the Rent Act apply to this equaUy with all other classes of 
tenants, save those who by the proviso to the first section are excluded 

irom the operation of the Act. . ,. i 4 .' fUof 

There remains then the question raised by the respondent s plea that 
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the Civil Courts are not competent to entertain the suit by reason of the 
pim isions of S. 9o of the Rent Act. Althougli the suit is brought not to 
ohlain damages for illegal dispossession, but to recover moneys which 
the appellants allege were payable to them under their lease, and which 
have been wrongfully collected by therespondent in breach of the provisions 
0 le ease, it is clear that on an application for compensation for wrong¬ 
ful dispossession it would bo incumbent on the Revenue Court to award 
compensation for wrongful collections actually made, as well as for the 
other prohts which the lessees might have enjoyed had their possession 
not been disturbed : and It i.i also clear that hv making collections in 
breach of tlie lease, the respondent disturbed the possession of the lessees. 
Ihe 9oth section of the Act prohibits Courts other than the Revenue 
Louiis from taking cognizance of any dispute or matter on which an 
app ication of the nature mentioned in that section might be made One 
of tlie applications mentioned in that section is an application for com- 
pensation for wrongful dispossession, and inasmuch as under such an 

now claim, it must be 

held that the jurisdiction of the Civil Courts is ousted, and that the 
appellants can obtain relief only in the Revenue Court. 

o n- f t ^ cannot think that the provisions of cl. (w), 

b. of -^ct \\ III of 1873, are applicable to tlie case referred to us, I 
legard the clause as applying to the ordinary tenant or agricultural ryot 
paying rent for the use or occupation of land, and not to the lessee of an 
enDie estate for a fixed term of years, as tlie plaintiff is, or rather was, in the 
case before us. The application for compensation on account of wrongful 
dispossession referred to in cl. (»i) must be brought within six mouths 
rom the date of the wrongful disposse.ssion. and the compensation applied 
for must refer to some loss or injury already suffered by the applicant, 
and not to the loss of profits in future years. 

The plaintiffs were the lessees of several villages and aver that two 
years iiefore their lease expired they were dispossessed by the lessor, who 
appropriatea the collections of those two years. But for the wrongful 
ejectment, the lessees would have made the collections on account of those 
woyeaxs- They waive any claim, if they had one, for compensation 
undei- 0 . (m), S. 95 of Act XVIII of 1873, and sue to recover in a Civil 
Oouit the sums actually collected by the defendant in breach of the terms 
of the contract between them. In such a suit the Collector could not give- 
to the plain iffs all the relief prayed for. for the compensation claimable 
uni. 81 c . im) IS for an injury that has already accrued in consequence of 
the wrongful dispossession, loss of seed sown, or of crop, or otherwise, on 
account of the harvest immediately following the wrongful dispossession, 
ihe ordinary tenant has no claim for compensation on account of future 
years, (or under cl. («), S. 95 of the Act, he can at once claim recovery 
of occupancy of the land from which he has been wrongfully dispossessed, 
bo that the claim for compensation for the loss already sustained and for 
lecovery of the land can proceed pari passu. 

“ 1 defined in the Rent or Revenue Acts, though 

landholder has been defined to be the person to whom a tenant is liable 
to pay rent, and rent is, whatever is to be paid, delivered, or rendered by 

jjecount of his holding, use or occupation of land. In Act 
AViu of 1871, an Act for the levy of rates on land in the North-Western 
Provinces, tenant is described [343] as any person using or occupying 
land and liable to pay rent thereof, and land means land used for 
agiicultural purposes, or waste land which is culturable. Again, in 
the Rent Act there is no distinction made between a tenant holding. 
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on a pattah, which is the ordinary term for a ryot’s lease and a thikadar, 
katkinadar, or other lessee holding for a term of years a portion of 
an estate, or the whole of it. Any one to whom the entire estate is 
leased is, for the term of his lease, placed in the position of the owne 
as regards the ordinary agricultural tenants of that estate. ^ lessee of 
this character does not fall within the provisions of Ss 24. ..o, 2(i, oi 
27 of 4ot XVIII of 1873, for all other tenants mentioned in b. 
must be those tenants who do not pay at fixed rates, and who are not 
proprietary and occupancy tenants, i.e.. they must be tenants w'lthout a 
right of occupancy: for the only classes of tenants recognized by S 10 are 
-/irsf, tenants at fixed rates; secowUu. ex .proprietary tenants, tluidly, 
occupancv tenants;/oiirtlif!/, tenants without 

Having regard to the definitions referred to above, and the classihcat 
of tenants in the Act, I find it difficult to bring in the lessee for a term of 
years of an entire mahal as a tenant without rights of occupancy and to 
include him in class 4. It seems to me that the section -ncludes o" V 
agricultural tenants, and classifies them in their relation to ‘'’e '“^lord 
or other person entitled to receive rent from them ; but it 
persons like the plaintitfs in the case before us, who for a certain fixed 

annual payment occupy the same position 

had he not for a term of years withdrawn himself 'f™ 

assigning the management of his estate and the collection of rents flora 

the ryots to another- I do not deny that a farmer or lessee could sue or he 

sued in certain suits under the old Eent Act which 

But the lessee could not liave brought a suit of the nature » ‘ ’6 o e 

referred to us in a Kevenue Court. He must have gone into ^ Civyou t. 

In the present Kent Act, whether designedly or by °'"nd 

Sion, and intermediate lessee between the owner of the 

his tenants appears to have been overlooked. Sf h -J ssee ^gh^ 

perhaps, as the person entitled to receive the ren doubtful 

tural tenants, sue for arrears due to biro. u „ q , j ^ 

[ 344 ] whether he could make an application to a 

cl. (n) (application for the recovery of the occupancy of any ^d rf wh ch 

a tenant has been wrongfully dispossessed), S 95. CUn) seems t 

complement of cl. (in), application by a tenant ^ ^ 

wrongful dispossession, which applies to the tenants of the four classes 

Specified in S. 10, and to them only. harred 

With this view of the case, I would say that the su t 

as the claim was not of the nature of , lono .-j that it 

to a Revenue .Court under cl, (m), 8. 95, Act XVIII of 1873, and that it 

was properly instituted in the Civil Court. 

appellate civil. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spanhe. 

Balwant Singh {Defendant) V. Gokaban Prasad {Plaintiff). 

[12th January 1877.] 

1 A. 433»2 lod. Jur. 17?. 

Charge againstimmveableproperly-Sabiequent lease-Auction-purchaser's rights. 

When the holder of a simple mortf?age bond obtains only a money de«ee on 
the bond, in execution of which the property hypothecated in the bond is attached, 
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hrna-lu (O ■;.vlo and purchased by him. and the debt rorapletelv discharged he 
ciiinot afterwards sac to enforce his lien on the collateral security for his debt 
which no 1 Mi-er exists. Si-nible. Even if the debt had not been fully satisfied’ 

r’iio'"?.)™ subsequmt ti 


2 Ind. Jur, 
177. 


JL'DGilEXT. 

Cn^L. [434j Sf.vNKiE, J.—On the 26th Jane, 1«72. one Daulat executed a 

- ixniil lor Hs. h.OOQ in favour of Gokaran Piusa<l payable by instalments 

1 A. 433= exten-lnii,' over thirty years, and he hypothecated his live bi’swa shave in 
the village of ikjua as seeuvity for the payment of the debt, any transfer 
l)eing prohibited until the money was repaid. In case of any default in 
tlie payment of the instalments, interest at the rate of one per cent, per 
mensem was imyabic. If two instalments remained unpaid, the obligee 
was entitled to recover the entire amount from the obligor and the pro- 
pelt\ hj ijotliecated. On the 12th Ma\, 1873, Paras Pam, lambardar, and 
L.il Singh, pattidar, sons of the obligor, Daulat, describing themselves 
as owners of two-thirds out of the live l)is\va share hypothecated by 
the said Daulat, leased their two-thirds including sir lands and all 
other rights for a period of twelve years to Hukam Singh. This lease 
was registered on the 28th of August, and mutation of names was had 
in the Kevenue Court. In the meantime default had occurred in the pay¬ 
ment of instalments under the bond, and a suit was instituted by Gokaran 
Fiasad on the 28th October, 1873, for the money due on the bond against 
them, but he had not sought to enforce his lien against the property, as 
there was no decree against it. On the 28th August, 1874, the same plaintiff 
as decree-holder purchased the property, aud after taking a receipt for the 
money due to the decree-holder, the judgment-debtors received the balance 
of the sale-proceeds, some Rs. 3,000. The plaintiff then found that the 
lessee under the lease of Hay, 1873, opposed his possession in respect of 
a little more than three biswas, six biswansis, thirteen kachwausis, and 
six manwansis. He therefore brought this suit, making the lessee and 
lessors defendants in the case. He sues, as auction-purchaser and to 
set aside the lease as haying been executed eollusively aud fraudulently 
without his knowledge with [435] the view of depriving him of his right, 
m spite of the hypothecation made in the bond of 1872. By a subse¬ 
quent petition, the plaintiff was allowed to amend his plaint by the 

additional prayer that his lien under the bond of June 1872 might be 
enforced. 


The facts are not denied. The defendant, Hukam Singh, the lessee, 
contends that as the plaintiff did not sue for the enforcement of the lieu 
when he sued for the money due on the bond, the lien had become null 
and void after the passing of the money-decree, and plaintiff was not 
competent to sue for the cancelment ol the lease which had been execut- 
ec. in good faith and for legal consideration. The defendant obtained 
possession prior to the purchase of plaintiff, with whose knowledge the 
ease was made and mutation of names effected under it, he being a co- 
pai-toer and sharer in the estate. The suit had been instituted by collu- 
Sion between plaintiff and the lessors. 

The lessors do not appear to have defended the suit. The Subordi¬ 
nate Judge m a brief decision held that the plaintiff’s omission to claim 
the enforcement of the lion was no bar to his present claim, and that the 
lease had been eollusively executed by the lessors and lessee, that it was a 

transfer, and therefore an alienation prohibited by the conditions of the 
bond and must be set aside. 


I . 
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Substantially, the pleas in appeal on the part of the defendant are the 

same as those urged in the Court below. 

The decree of the Subordinate Judge cannot, we think, be maintained. 
It has been held by this Court (1) that “ nothing passes to the auction- 
purchaser at a sale in execution of a decree but the right, title, and interest 
of the judgment-debtor at the time of the sale. The case cited is not pie- 
cisely similar to the one before us, but the principle is the same. It was 
also ruled that when the holder of a simple mortgage-bond obtained only a 
money-decree on the bond, in execution of which the property hypothe¬ 
cated in the bond was brought to sale and was purchased by him, he could 
not resist a claim to foreclose a second mortgage of the property created 
prior to its attachment and sale in execution of his decree, and fuiLhei it 
was held that the holder of a money-decree in the particular case could 
not avail himself of a condition against alienation contained [^36] in his 
bond to resist the foreclosure. Here, too, the principle would seem to 
apply. But in the case now before us, the auction-purchasei was the 
decree-holder, and the sale-proceeds were sufficient to discharge the debt 
and give a considerable surplus to the judgment-debtors. Under these 
circumstances, we fail to perceive how tho auction-purchaser can fall back 
upon the collateral security for a debt which no longer exists. But, a])aib 
from this, if the lease of Mav 1873 was prohibited by tlie hypothecation 
and conditions of the bond, then plaintiff might liave proceeded against 
the property so hypothecated when he first instituted his suit, and possi 
might have impleaded the lessee successfully. He omitted to do so, and 
his debt having been satisfied, it seems that he has no title as auction- 
purchaser to question the lease. It was made before he had )rought ns 
suit and registered openly: mutation of names was had under it. It is 
not denied that the plaintiff is a co-partner and sharer m the estate, ihe 
lease is for twelve years oulv and for a nortion only of the property hypo¬ 
thecated. There was no attachment; of the property when the lease was 
made. It was for the plaintiff to have established that the lease ns as 
fraudulently prepared and executed with a view to injure him. This we 
do not find that he has been successful in proving. He has not lost 
the property. He is the proprietor of it. It has not been so alienated as 
to jeopardise his proprietary right. He has got under his aucbion-puixhase 
all the rights that his judgment-debtor possessed, subject. howe\ei, to the 
lease which has placed the management of two-thirds of the five biswa sliaie 
in the hands of a lessee for twelve years. But. as pointed out above, he 
could not fail to have lieen aware of the transaction, and dehherateb he 
omitted to sue to enforce his lien, if he could do so, agams le 
when he brought his claim for the money due under the bond. He has no 
one to blame but himself, and having satisfied his debt by the purchase o 
the property, it is too late now to say that the lease was an infiingement oi 

the hypothecation of the bond. o ,i 

We decree the appeal, and reverse the decree of the Subordinate 
Judge, and dismiss the suit with costs. 
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1 A. 433 = 

2 Ind. Jar.- 
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(1) In Khub Chand v. Kalian Da$, 1 A. 240. 
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Present: 

Mr. Justice Spankie and Mr. Justice Oldjield. 

Raja Barda Kant Rai {Plaintiff) v. Bhagwan Das 
AND OTHERS {Defendants). [I5th Januiiry 1877.] 

1 A 344. 

1. Interest—Ileg. XV of 1793 and Reg. XVII of imi. 

Reg. XVII of 1806 is not ineonaistent with Reg. XV of 1793. as the former 
refers to nccMMiu/ntioMS of interest, whatever the rale may be. and the latter to 
rales of iotcrcst. 

2. Conditio7ial decree in redentption suit, 

A mortgagor, suing foe redemption, cannot, as a matter of right, claim acondi- 
tional decree fixjtig a tune for the payment of money. He should ordinarily be 
ready with the money; but it is proper and judicious for the Court toinsert such 
a condition, and where the Court of first instance f.iiled to do so. the appellate 
Court acts properly in inserting the condition. 

The plaintiff in this suit brought a suit, tendering payment of Rs. 700, 
due on two bonds one for Rs. oOO without interest and the other for 
Rs. 200 bearing interest at 15 per cent, per annum and containing a 
proviso that it should be tacked on to the mortgage-deed, for reflemption 
and recovery of possession of three pucca houses with land appurtenant 
thereto, mortgaged hy the agent of tlie ancestor of the plaintiff, under a 
deed dated lG-1-1/95 to a certain lady to whom nossession of the pro¬ 
perty was also given. This lady’s representatives^ on 4-1-1844 sold the 
mortgagees lights in two of tne three houses to certain persons. On 
28-6-1872 the third house was sold to another lady as the ancestral pro¬ 
perty of the representatives of the mortgagee since the deed of 28-6-1872 

made no reference to the rights of the mortgagor in the third house. legal 
proceedings were taken against the purchaser of the third house, by the 
plaintiff’s agent and it was decreed by the High Court on 31-3-1874 that 
she was entitled to possession as mortgage but not as proprietor under the 
sale-deed of 28-6-1872. Tlie several defendants in possession under the 
aforesaid deeds set up. in the present suit, pleas of limitation, etc. The 
Subordinate Judge held that limitation was saved by the deed of 4-l-.'844 
and by tiie High Court decision of 31-3-1874 and decreed plaintiff’s claim 
on payment of Rs. 1.000 allowing Rs. 200 as maximum interest on the 
tacked bond for Rs. 200 under S. 6, Reg. XV of 1793 and Rs. 50 principal 
plus Rs. 50 interest for necessary repairs, etc. The defendants appealed. 
The Judge, while confirming the above decision, modified it by making 
redemption conditional upon the payment of the amount found to be due 
within a month from the date of the decision of the appellate Court. 
The plaintiff preferred a special appeal to the Higli Court. The defendants- 
respondents filed objections to the Judge’s decree. 

JUDGMENT. 

[346] The plaintiff has appealed only with reference to that part of 
the judgment fixing a period for payment. We are of opinion that bis 
objection cannot be maintained. As the lower Court’s decree stood, the 
payment might be made so long as the decree remained capable of execu¬ 
tion, the Judge’s order limiting the period to a fixed one of one month from 
the date of his decision appears to be proper and judicious ; a conditional 
decree of this nature cannot be claimed as of right by the mortgagor, who 
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ordinarily should be ready at once with his money, and it scarcely lies in 
his mouth to question the order of the Court as exercising a discretion in 

this respect. 

The respondents have preferred objections under S. 348, Act VIII of 
1859, to the effect that Reg. XV of 1793 does not apply to the 
mortgage in suit so as to limit the interest in any way, and that the cost 
of improvements should have been allowed to them, and that a condi¬ 
tional decree should not have been given. 

On the last point we see no reason to interfere, the Courts have been 
in the habit of granting sucli decrees under certain circumstances, and wo 
cannot say that the order is not justified in this case. 

The deed which is the subject of this suit was executed on 16th 
January, 1795, and the determination of the suit is governed by the law 

applicable to the province of Benares. 

Regulation XV of 1793 was extended to the Province of Benares by 
S. 2. Regulation XVII of 1806, and we are of opinion that S. 6. Regula¬ 
tion XV of 1793, will govern tins case, and [347] that the lower Court’s 
decision applying that provision, and only allowing the amount of interest 
on the loan of Rs. 200, equivalent to the principal, is correct. 

By S. 6 of Regulation XV of 1793 " if the interest on any debt cal¬ 
culated according to the rates allowed by this Regulation shall have 
accumulated so as to exceed the principal, tlie Courts are not m any case 
whatever, excepting the cases specified in S. 12.” (and this is not one of 
those cases) “ to decree a greater sum for interest than the amount of 

such principal." . , _ i o n -d 

This section was extended to the province of Benares by b. 2, Regu¬ 
lation XVII of 1806, and came into force on 1st January. 1807, that is, 
it will govern the decision of suits instituted after that date : the Regula¬ 
tion nowhere declares tliac it shall not have retrospective effect in cases 
when the cause of action may have arisen prior to that date. 

. There is nothing in S. 3, Regulation XVII of 1806. inconsistent with 
its application. That section does no more than declare the Kite at wluch 

interest is to he decreed in cases where tbe f 

before a certain period; S. 3, Regulation XVII of 180 . reeis <i - 
of interest; S. 6, Regulation XV of 1793, to accimuation oi interest 
irrespective of rates. The two sections should be lead together and so 

Ntr is there anythiag in S. 6, Regulation XVII of 1806 which atlects 
the question before us. That section declares that tlie i iile by 
demption of mortgaged property takes place when the P‘-'™'l)al "u™ ent 
and simple interest due thereupon have been realized Irom the usuliuct 
shall not have retrospective effect in the province of Benares, hue we aie 
not called upon to apply that rule in the case before us which is not a 
case where there is a question of principal and interpt having been leah 
ized from the usufruct, but is one whore mtorest is claimed on a loan 

and is realizable otherwise than from usufruct, 

has accumulated so as to exceed the prmcipa . pnHce a 

8. 6, Regulation XV of 1V93, is peculiarly applicable^ We notice a 

decision o1 this Court at p. 194 of the volume ron^Tde^ thaUhe 

Q A w 1703 has been appliB^* We also considet that the 

Mge^St in dllowiugts^^ [MB] credit for expenses in- 

ourred in improvements of the property; 

unnecessary and not sanctioned by the terms 0 ® | dismiss the 

. We affirm the decree of the lower appellate Court, and dismiss the 
appeal, but each party will pay their own costs of this appeal. 
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Present: 

Sir Robert Stuart, Kt., Chief Justice, anJ Mr. Justice Oldfield. 


Ml'SAMmat Bhawani Kuar Axn others [Judgment-debtors] v. 
Gulah Rai and others [Decree-holders). [30th January 1877.] 

1 A. 348=1 Ind. Jur. 704. 


1. Decree charging land—Sale of immoveable propertif. 

ti K proceedings, of a decree charging lands (or its satisfac- 

tion. held by the judgment-debtor, is a sale of an interest in immoveable property. 

2. Sale of decree charging land—Procediire—C.P.C,, Act VIII of 1H59, Ss. m, 252. 

Sales in execution proceedings, of decrees charging lands, are governed by the 
provisions of the C.P.C., relating to sales of immoveable property. 

[1—R., 0 M. 5 (9): 1 & 2-R., 10 JI. 169 (172); l-D-. 15 A. 134 fl35).l 


The decree-holders attached and brought to sale in the execution- 
proceedings a decree charging land for its satisfaction—held by the 
judgment-debtors. The said sale was effected as though the decree, 
notwithstanding that it charged immoveable property, was itself moveable 
property. On the application of the judgment-debtors to set aside the sale 
on the ground tliat the formalities required for the sale of immoveable pro¬ 
perty had not been observed, both the lower Courts held that the sale of 
the decree was a sale of moveable property, and that the want of forma¬ 
lities did not vitiate the sale. The judgment-debtors preferred a special 
appeal to the High Court. 


JUDGMENT. 

The High Court ruled the point in the following judgment remanding 
tlie case to the Judge for decision on the merits:— 

[3493 A pieliminary objection is taken by the pleader for the respond* 

ents under S. 252 of the Procedure Code which provides “no irregularity 

in the sale of moveable property under an execution shall vitiate the sale, 

but any person who may sustain any injury by reason of such irregularity 

may recover damages by a suit in Court.” But this assumes that the 

subject of sale here is moveable property, and that the judgments of the 

lower Courts arc right in that respect. We are, however, clearly of 

opinion that the right which is the subject of sale under the decree is 

legally of the nature of immoveable property, and that S. 252 does not 

therefore apph\ As against the appellants the decree is for Rs. 1,593-3-0 

together with Rs. 194-10-6, amount of costs, and it orders absolutely that 

the money shall be recoverable from 5 biswas. 11 biswansis and 
kacnwansis. 

The deciee is, therefore, absolutely for money recoverable by sale of 

immoveab e pi^perty hypothecated for its payment. The right and 

interest which it creates is a right in a judgment debt recoverable by sale 

of immoveable property charged with its payment. The decree thus 

conveyed to the decree-holders a subsisting interest in the nature of a 

charge on the hypothecated property, and the sale of their rights under 

le decree must be held to be a sale of such an interest in immoveable 

property to which the provisions of the Code for sales of immoveable 
property will apply. 

We reverse the order of the Judge and remand the case to him for 
decision on the merits, he has erred in considering the sale in this case to 
be a sale of moveable property. 
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Present: 

Sir Robert Stuart, Kt., Chief Justice, aud Mr. Justice Spankie. 


Stowell, Manager. Uncovenanted Service Bank. Limited. 

{Decree-holder) r. Billings {Judgment-dehtor). 

[3ist January 1877.] 

1 A. 350. 

1 CPC Act Vin of 1859. Ss. 285 and St'i-Act XIV of m 9 -Limitation^Act IX 
0 /i37i-Comprois« decree^In^^tahnent-Payment under compronnse. 

The receipt of instalments bv a decree-holder, out of Court, in pursuance of a 
comproLse made between him and his judgment-debtor and sanctioned by the 
Court, is not a proceeding to enforce or keep m force a decrCi. 

VT in a compromise that on default being made in a certain 

J:LZ “atenTs,';: a^oe should be executed in full, prevent limitat.on 

from running. 

0 Prnri^edinas under a barred decree. 

pLeedings Uken under a barred deeree cannot serve to brrng subsequent 
applications within time. 
ri-Ap.,3 A. 5S5;2-R..2A. 322.] 

A decree-holder in execubiug his decree dated 5—1-1369. entered 

the iudgment-debtoragreeing to accept payment 

into a compiomise ratified bv the Court executing the decree, on 

by I'^stalments, wh struck off the execution file on the basis of 

7-9-1869. the st.uck^^ Court’s 

the compromise. M _ ‘ j subsequent proceedings were taken by 
order sanctioning the , miainal decree The first of these was 

the deoree-holdev to entm , certificate under 

Alt VliltnBfi9 tor e— Hi—- ttt 

jurisdiction where the ]uJgi e 25—4-1873, but no proceed- 

judgmont-debtor, the ^ owing to iheiudgment-debtor resum- 

ings were taken '"“'‘‘..“he decree-holder direct. The subsequent 

mg his payment of instalments^ judgment-debtor pleaded 

application was made on io • jj but dismissed the 

limitation The Judge on th^^ ^2% relying 

decree-holder s .j, deL-ee-holder appealed to the High Court. 

on the compromise of loby. . «u;«Minns 

The judgment-debtor-respondent filed obj 

JUDGMENT. 

1 _ n 4 .L«f flc; Act XIV of 1859 was in force in 

[351] The Judge issued, there was “ a 

March 1873, when the notic decree.” and theiefore the present 

proceeding to enforce or date is within time. 

appUcationraadewithin thieei . ^ contends that in 1873, when the 

[352] But respom e decree which appears to be dated 5th 

above proceedings took place, e reckoned 

January 1869 . was dead, and thatjtj^^ the arrangement referred to was 

■from the 7th * ge^ient ^lade between the parties 

- made. He also contends that «nUree the period allowed by law for 

: though recognised by the Court can^" ^ 

the execution of ®: ._ree and in support ot this contention 

by the Court executing the cieciee. 
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be cites ™ Bench ruling of the Calcutta Court, dated 4th 
Septembei 1869, (1) and a decision of this Court to the same effect (21 
This Court referred to the ruling of the Calcutta High Court already 

TuroTcn ^ receipts of instalments by a decree-holder 

out of Comt in pursuance of a compromise made between him and his 

judgment-debtor IS not a proceeding to enforce or keep in force a decree 

and .he Court added that the condition m a compromise that on default 

being made m a certain number of instalments, the decree should be 

executed ill full, cannot prevent limitation from running. ThisFullBench 

decision of the Calcutta High Court held that such a compromise even 

though recognised by the Court executing the decree could not enlarge the 

imitation, and therefore the ruling in that case applies more strictly to 

the case before us than the decision of this Court. But the principle is 
the same in both cases. ^ 


When the two instalments fell due in May and June, 1872, more than 

three years had expired since the dace of the decree and the fact that 

there were proceedings in 1873, which would make the application of 1876 

within time. is. we think, of no service to the decree-holder. We must look 

behind the applmation of 1873 when pressed upon the point of limitation, 

and as more than three years'had elapsed between the 7th September, 

1869, and loth February 1873, the claim to execute the decree then and 
now is clearly barred. 

A compelled to dismiss the appeal and I'everse the 

order ot the Judge, and we must do so with costs as the objections now 
urged by respondent were taken below. 


1877 
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Appel¬ 

late 

Civil. 

1 A. 360 = 
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APPELLATE CIVIL. 

Present: 

-Vr. Justice Pearson and Ur. Justice Ttirner, 


Chenia and another iPlaintifs) v. Ram Dial and anotheb 

(Defendants). [2nd February 1877,] 

1 A. 360 = 1 Ind. Jur. 851. 

Court Fees Aot, VIIoflS70. Ss. 3 (c), IL' and Sch. II. Art. 17 iii.~Suit for decla^ 
—Xlpear^^ CoKSfjHcanrtl reliti—Decision of questions relating to valualm 

Act prohibits appe.^ls on questions relating to valuation 

s whethpr fhl « the amount of a foe. But when the question 

IZ right in paying a fee. and under wbatUss of 

nrohihiMnn baJL T®?- the purposes of the Court Fees Act. this 

prohibition has no application, and the appeal is maintainable. 

The plaint in a suit by a person, whose claim to attached orouertv has been 

stl pZe?tf m!v'h« -^^blish or to SXeL's right to" 

according to thr ml ir f * stamp of Rs. 10, and need not be stamped 

according to the market or other value of the property. 

‘ ' ^ 16 A. 308 (312) (F.B.). 23 B. 

Q oIZ t *^ad been made under 

S. 246. Act ^ III of 1859. disallowing their claim to the attached property. 

f or a decree declaring their right to the property, the Court fee paid in 

[ 1 ! H^’R®N w p'* Hira Sirdar and others. 

(2) H.C.R.. N.W.P.. 1873. p. 100. Abas Imam. Appellant. 
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respect of the plaint was Rs. 10 ; subsequent to this, by order of the first 
Court a Court fee computed on the market value of the property in suit 
was paid, and the suit was dismissed. On appeal, the Court fee first paid 
in respect of the plaint in the suit was paid in respect of the memorandum 
of appeal. When the appeal came on for hearing, the lower appellate 
Court ordered the appellants to pay the Court fee demanded by the first 
Court and to re-present the appeal withm three days. The appellants 
failed to do as directed, and the lower appellate Court dismissed the appeal. 

A special appeal was then preferred to the High Court. 

JUDGMENT. 

[3621 It is contended by the respondents that the Court is ‘ 
bound by the provisions o£ S. 12 of the Court Fees Act and cannot deter- 851. 
mine whether this suit is one in which specihc relief is sought or not so 

as to determine under what class of cases it falls for ^ 

Court Fees Act. We observe, and it has been so held in the Calcutta 
Court (1), that S. 12 of the Court Fees Act prohibits apeals on questions 
“ relating to valuation for the purpose of determining the amount of a fee. 

There is no question of valuation for the purpose of determining the 

amount of a fee raised in the appeal before us, for if f 
in his contention, a special and certain lee is hxed for all suUs o the 
nature of the present suit, and no question of valuation aiises. We theie 
fore overrule the objection -and entertain the appeal. , 

It appears to us that the appellant correctly 
declaration of right and no consequential ‘-el-ef- Jhe f 

Code declares P«^ 

Lu Zw J?he"nt to tie Court executing the decree by 

wS th^ oter was made, and that Court will be boun to t e 

right declared, and either withdraw or order ‘I" 

be We set aside the decree of the lower '■^PP^ 

the case to that Court, for decision on the merits. Costs of this appeal 
to abide and follow the result. 


appellate civil. 

PRESENT; 

Sir Booert Stuart. Kt.. Chief Justice, and Mr. Justice Oldfield. 

BisheshdR SINGH {Plaintiff) V. MUSAMM.yT SUGUNDHi {Defendant). 

[10th February 1877.J 
1 A. 366=1 Ind. Jur. 777. 

Ad xvmos im. Ss. 93.J81 ana 189-Appeal to -Proprietary riyKl-Reeenue- 

Snb.proprietcr-Settle,nent. dcleudant denies the 

Where, in a suit of the sub-proprietor; that the suit 

tenancy and sets up the t^le (S. 189. Act XVIII of 1873) and 

was one involving a question M p P Judge, though the rent was 

that the decision in the suit was py 
below Bs. 100. 

. JUDGMENT. 

- , « T T .kJc I am clear that there is a question 

[867] Stcabt, O.J.—In ‘bis “8®^ 
cl proprietary title within the - 

(1) See aanga ' 
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1873, and that the Judge was bound to hear and determine the appeal to 
him, and that being so, this special appeal was under S. 191 of the same 
Act competently preferred. The suit is to recover Rs. 5 on account of 
arrear-Ji of rent, and in defence defendant asserts a sub-proprietary right 
in respect of wliicli a sub-settlement was made with her for revenue, and 
that she is not a tenant liable to pay rent. Thus a question of title is 
directlj raised, and it is unnecessary to say more. We therefore allow [368] 
this appeal, reverse the order of the Judge (l), and remand this case for 
disposal on the merits under S. 301 of Act VIII of 1859. Costs to abide 
the result. 

Oldfield, .).—The first and second pleas in appeal are valid. The 
plaintilY sues defendant as a tenant for the recovery of arrears of rent, and 
tlie defendant pleaded that she held the land as a proprietor subject to the 
payment of revenue, but not of rent. The Collector decided that the 
settlement officer had determined tliat she was a sub-proprietor liable for 
revenue, and he iield that this decision of the settlement officer was final 
and binding until set aside, and he therefore dismissed the suit. The 
settlement officer has thus in this suit determined the proprietary title of 
the defendant on the basis of the settlement officer’s order. His decision 
in litiH suit is not t)ie less a decision of pro))riet!iry title, because another 
Court may have already in another case decided the same. His decision 
no doubt is one of fact, whether tlie settlement officer has made any such 
order, hut it involves for tlie purposes of this suit a decision of title when 
it determines the ctTect of the settlement officer’s order on a title. It is 
possible that the order may have been wrongly interpreted, or is not bind¬ 
ing, though I offer no opinion on this point. An appeal will therefore lie 
to the Judge, and I would reverse tlie decree and remand the case, under 
S. 351 of Act VI11 of 1859, for a trial on the merits. Costs to abide the 
result. 


APPELLATE CIVIL. 

Present: 

Sir Rohert Stuart, Kt., Chief Justice, awl Mr. Justice Pearson. 


Abdul Rahim [Dejoidaut) i>. Racha Rai and another {Plaintiffs). 

[I4th February 1877.1 

1 A. 363 = 1 Ind. Jur. 818. 

C.P.C., Act Ss, 3?0 and 378—Revunv of Judgment — 

1. Though the order grAuting a review of judgment is fin.il and unappenUble, 
objections to it can be urged in an appeal against the decision passed on review. 

2. Where a Court of appeal granted a review of judgment on the grounds— 

(fl) th.it the appellate Ct.urt had failed to inspect certain very material docu¬ 
ments that it had summarily discredited, and 

(&) that it had misappreciated the evidence. 

Held that the order granting the review was within the discretion vested in 
the Court by law. 

The decree of the first Court passed in favour of the plaintiffs on 
29—6—1875 was reversed and the suit dismissed on 29—11—I875jn’ 

fll The order of the Judge being that, as the Collector considered the defendant's 
status had been definitely determined and the value of the suit being less than Rs. 100, 
no appeal lay to him under S. 189. Act XVIII of 1873* 
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the lower appellate Court. On the plaintiffs’ application for a review of 
the lower appellate Court’s judgment, the mview was ordered, and. after 
a re-liearing, the appeal was dismissed. The defendant preferred a special 
appeal to the High Court contending that the review was improperly 
granted. 

JUDGMENT. 

[361] Stuart, C.J.—I agree with Mr. Justice Pearson that, although 
an order on an application for a review of judgment is final, objection may 
be taken in special appeal against that order, and that, therefore, the present 
special appeal was competently preferred. I am also of opinion with him 
that the review of judgment was properly granted in this case, and that 
the evidence on which it was based was material and essential to the just 
determination of the suit. 

In his judgment of the’29th November 187o, the first Subordinate 
Judge points out tlie particulars in the way of evidence in regard to which 
the plaintiffs’ case in his opinion was defective, viz., tlie absence of any 
sufficient evidence of the arbitration award of the patwari’s deposition ; 
and further, in allusion to the circumstances that the plaintiffs had not 
adduced any parol testimony, he remarks—“ Besides this no document¬ 
ary evidence, such as ‘ khasra,’ ‘ khatauni,’ or rent-roll, has been filed on 
the part of the plaintiffs, from which it could have been sliown tliat the 
names of the plaintiffs and their ancestors were ever recorded as share¬ 
holders in respect of this grove.” All this important information, how¬ 
ever, was subsequently supplied, and it was considered by tlie second 
Subordinate Judge when the application for a review of his predecessor s 
judgment (in which application, it is to be observed, it was distinctly 
offered) was before him, and as the new evidence, which it appeared had 
been filed with some other record, and the first Subordinate Judge had 
not, therefore, an opportunity of perusing it [365] sliowed not only good 
and sufficient reason, but also evident error and omission, the review was 
properly and justly granted. This special appeal, tlierefore, fails and is 
dismissed with costs. 

Pearson, J.—Under the provisions of S. 378. Act Mil of 18..)9. the 
order made by a Court to which an application lor a review of judgment 
is preferred, whether for rejecting the application or for granting the 
review, is final, but I am nevertheless of opinion that objection maybe 
taken in appeal against the decision passed on review on the ground that 
the review was improperly granted. I proceed, therefore, to consider the 

pleas in appeal. . r, , v .. 

In his decision of 29Lh November 1875, the olhciatmg Subordinate 
Judge observed that " the Munsif. in proof of the plaintiff’sri^it, had relied 
on a copy of the arbitrationaward.dated Aghan Badi 5, 1265 Fash, wherein 
the share of Adhar Rai s brothers, U., the ancestors of the plaintiffs, has 
been declared. A copy of the award is, however, not filed on the record 
in this ease, though it may have been filed with the records of the case 
formerly decided, hut there is no trace of the original award, and the 
Munsif. himself admits that it is not signed by the presiding officer. 
Then, under these circumstances, it is quite useless to rely on such a 
paper vih,\Gh.iB not free from suspicion, and no arguments can be adduced 
in support' of its genuineness. The copy of the patwari s deposition also 
is not filed in this case, and the said copy, without its original and in 
absence of the original arbitration award, is of no use. The lower 
Wpellate Court's proceeding of the 15th ^pn\ last states that the 
application for reviow is filed with three copies, and it is urged bnefly 
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that the aforesaid copies were not perused at tlie time of the disposal of 
the appeal case, and that they go to establish the averment of the plain* 
tiffs, ft appears on reference to the record that really the above-men¬ 
tioned copies were not perused at the time of disposing of the appeal case. 
The reason for the non-production of the said copies on the first occasion 
as stated l)y the petitioners is that the copies in question were filed with 
the record of some other case, and this appears to he a good reason." 
The application for review of judgment was therefore allowed, and the 
result has been the confirmation of the judgment of the Court of first 
inslanco. 

Referring to the picas in appeal, I remark that the adduction of newly 
discovered evidence is not the only ground on which a [366] review of 
judgment may he allowed. “Any other good or sufficient reason” is 
permitted by S. 376, and S. 378 allows a review’ to be granted when 
“ necessary to correct an evident error or omission, or otherwise requisite 
for the ends of justice.” In this case it w'ould seem that some very 
material documents on which the first Court had relied had been summarily 
discredited without being inspected by the lower appellate Court, which, 
if it did not think proper to call for and inspect the record of the case in 
which copies of those documents were to be found, might at least have 
given the plaintiffs permission to file copies of them. The application for 
review’ of judgment urged, moreover, that the lower appellate Court, in its 
decision of the 29th November 1875, had erred in declaring the report of 
the Commissioner appointed by the Munsif for the purpose of making a 
local enquiry to he unworthy of reliance, because he was a muhamr of 
tho Munsif’s Court, and it is presumable that the lower appellate Court 
was influenced by this argument in granting the application. On the 
whole I see no sufficient reason for holding that the lower appellate Court 
exceeded the discretionary power vested in it by the law in granting the 
review applied for, or that the reasons assigned by it for its final decision 
are insufficient in law. I would, therefore, dismiss the appeal with costs. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 

Ablakh Eai and others {Plaintiffs) v. Udit Nabain Rai and 

ANOTHER {Defendants). [I9th February 1877.] 

1 A. 353 = 1 Ind. Jur. 705. 

Act XVIII of 1S73, Ss, S, 9 and 171—'Right of occupancy tenant—-TransferabilUy—Sale 
in execution, 

1. By a majority of the F.B. The rights of an occupancy tenant arc 
transferable by sale in execution of decree, but only as between persons who 
have become, by inheritance, co-sbarer.s in such right. 

Per Stuart, C.J .—Such right is transferable by sale in execution without any 
limitation or restriction. 

2. Per Stuart, C.J .—The right to enforce legal process against property cannot, 
under any circumstances, be taken away except by express words to that effect. 

[R., 10 C.P.L.R. 63 (54); Com., 2 A. 451 (F.B.); D., 1 A. 547, 30 B. 290=7 Bom. L.R» 
941,] 

Suit to protect a right of occupancy from sale in execution of decree 
by cancelmeut of an order passed on the miscellaneous side, 
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REFERENCE TO THE FULL BENCH. 

Spankie AND Oldfielii, JJ. refeiTed to the Full Bench the 
question whether, having regard to S. 9 of Act XYIII of 1873, the right 
of oecupivncy held by occupancy tenants can be sold by public auction in 
execution of a decree of the Civil Court. 


JUDGMENT. 

[353] Stuart, C. J.—My opinion on the question submitted by this 
reference is an answer in the athrnutive, and that the right of occupancy 
held by occupancy tenants can be sold by public auction in execution of 
a decree of the Civil Court. S. 9 of Act XVIII of 1873, after declaring that 
the rights of tenants at[354] fixed rates sliall be heritable and transferable, 
goes on to provide as follows No other right of occupancy shall be 
transferable by grant, will, or otherwise, except as between persons who 
have become by inheritance co-sharers in such right.” I consider that 
the words " or otherwise ” must be understood to be a general expression 
controlling the particular words which go before grant, will ' and to 
mean ■'or otherwise by the voluntary act or deed ejiisdem generis oi the 
parties," and that they do not mean to exclude a transference of the right 
by sale in execution of a decree. 

Our attention at the hearing was directed to section 171 of the Act. 
By that section it is provided ;— In the execution of any decree for the 
payment of arrears of renter revenue, or of money, under this Act, if 
satisfaction of the judgment cannot be obtained by execution against the 
person or moveable property of the debtor, the judgment-creditor may 
apply for execution against any immoveable property belonging to such 
debtor.” If this section should be read in connection with S. 9, the con¬ 
struction I have put on the latter might be said to be strengthened, but it 
is unnecessary to consider that, as I hold that S. 9 is sufficient for this case, 
and that whatever else the parties in possession of the light of occupancy 
may do as voluntary agents, they cannot prevent a transfer by sale of that 
right under a decree against them, for in my opinion the right to enforce 
legal process against property cannot under any circumstances be taken 

away excepting by express words tc* that effect. , . , 

Pearson, J.-Section 9. Act XVIII of 1873, declares that the rights 
of occupancy tenants other than tenants at fixed rates shall not be trans¬ 
ferable by grant, will, or otherwise, except as between persons who have 
become by inheritance co-sharers in such rights, which, therefore, if sold 
at auction in execution of a decree of Uie Civil Court, can only be sold to 
such persons, but subject to that restriction may thus be sold. 

Turner, Spankie and Oddfield. JJ.. concurred m the following 

We 8^no reason to think that the Legislature intended to restrict 
the provision of the seeond paragraph of S. 9 of the Bent Act o voluntary 
transfers only. The first paragraph declares [36SJ generally that the 
rights of tenants at fixed rates shall from the date of the passing of the Act 
be heritable and transferable. In. as we read them, equally general terms 
the second paragraph declares that noother right of occupancy shall be trans- 
ferable by grant, will, or otherwise, except as betNveen persons who have be¬ 
come by inheritance co-sharers in such rights. The term otherwise is 

strictly equivalent to the terra in any other way,and must we think include 
all transfers, whether voluntary or involuntary. It follows that rights of 
occupancy other than at fixed rates are not transferable by auction-sa e m 
execution of decree to strangers, but may be transferred by such sale to 
any of the persons in whose favour the exception is specially declared. 
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FULL BENCH. 

Present: 

Sir liohert Stinrt. Kt., Chief Jnsfire, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankic, and Mr. Justice Oldfield. 


Pai{as Kam (Decree-holder) v. Gardner {Jud(iment-debtor). 

[21st February 1877 ] 

1 A. 355. 

Limitiilion-Act IX of 1^71. Sch. 11, Art. i67~C P.C., Act VllIof lS59, S. 
IC-reciition oj dtcree—ProceedinQ to enforce—Intermediate sui/— Objtctcrr. 

Where )Ui application to execute a- decree against the judgment-debtor's 
properly was lutcrrupted by the claim of an objector, which led to a suit by 
ibc dcerec-hnlder against the objector, decided against the latter; held, on 
a retjewed application by the decree-holder for execution, more than three 
years from lire lormer application, but within three years from the date of 
the decree in the above suit,—that the application was not barred under Act 
IXof 1871, Sch. II, Art. 167. 

Held also, that the application under the above circumstances was not a fresh 
application, but a revival or continuance of the previous application which 
was interrupted. 

Per Pearson, J. —The application was barred. 

[F., 5 B. 29, 5 A. 243. 29 M. 50 (F.B.); Expl., 23 A. 13; Dibs-, 10 M. 22 ; R., 3 A- 
484. 10 B. 294. 17 A. 425,23 C. 397. 13 0 W.N. 521,18 A. 482 (F.B.), 19 A. 71, 23 
C. 437. 14 M.L.J. 40L (F.B.) ; D., 7 B. 293. 7 M. 595. 17 C. 268.] 

REFEEENCE TO THE FULL BENCH. 

The Court (TURNER AND Oldfield, JJ.) referred for decision by the 
Full Bench the question whether Paras Ram’s application, dated 25th 
March 1875, for execution of the decree, dated 23rd March, 1871, was an 
application brought within the period allowed by art. 167, sch. ii, Act IX 
of 1871, referring to two cases (1) of the Calcutta High Court decided 
under Act XIV of 1859. 

JUDGMENT OF THE FULL BENCH. 

[357] Stuart, C. J.—We are asked by the reference whether the 
application of the 25th March 1875, has been brought within the period 
allowed by art. 167, sell, ii, Act IX of 1871. It was suggested that art. 167 
does not apply to such a case, and no doubt it does not come so literally and 
precisely within the limits provided by the article. But in my view art. 
167 does apply, inasmuch as the application of the 25bh March 187a, 
was not a new or fresli act, but was in legal continuance of the application 
of June 1871, and iu my judgment, therefore, art. 167 applies construc¬ 
tively, the three years allowed by the article being reckoned from the 
10th August 1872, when Paras Ram’s rights as against Debi Das were 
restored to him. 

That the execution of the decree is not barred clearly appears from 
the dates and legal character of the procedure. Paras Ram, the appellant, 
obtained his decree on the 23rd March 1871, and he applied for execu¬ 
tion of it by attachment and sale of the hypothecated property on the 
10th of June 1871, and the 21st of August 1871, was fixed for the sale. 
In the course of the attachment, one, Dabi Das objected to the sale on 
the ground, that he had bought the property in execution of a decree he 
held against the same judgm^t-debtor, and on the 16th of Aug ust 1871, 

(1) VIII \V.B. 98-99. 
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bis objection was allowed. On the i7th of .Tune, 1872, (being within a 
year from the 16th August, 1871), Paras Ram brought a regular suit 
against Dabi Das and obtained a decree in Ins favour on the 10th of August, 
1872. On the 25th of March, 1870, Paras Ram filed an application for 
the execution of his original decree of March, 1871. It is not explained 
why he allowed the interval to elapse witliout attempting to use his decree, 
but he had three years from the lOtli of August 1872, and, therefore, as 
between that date and tlie 20th of March. 1875, he was clearly within 
his rights. 

The interruption to the execution of his decree was not occasioned 
by any fault or laches of his own, hut was caused by tlie illegal interven¬ 
tion of Dabi Das. Paras Ram's procedure, therefore, under his decree 
must be held to have been legally continuous, and he may proceed to its 
execution. 

[358] As to the application of the 20th of March, 1875, being a fresh 
application having no such connection with what had gone before as we 
ean now take judicial notice of, I cannot so regard it. On referring to it, 
1 find that it recites the whole previous procedure and simply repeats 
the prayer for execution of the decree which was made in June, 1871. It 
was, therefore, an application in legal continuance of the former process 
up to the 10th August, 1872, when Paras Ram obtained his decree in 
regular suit, and it ought to be granted as being within time. 

Pearson, J.—The application of the 25th March, 1875, may be 
regarded as an application to the Court to proceed with the foimei appli¬ 
cation of the 10th June. 1871, the proceeding under which had been 
interrupted by Dabi Das’ objection and the order allowing it, but if so 
regarded, is, nevertheless, in substance and effect an application for tlie 
•execution of the decree of the 23id March, 1871: and art. 167, sen. 2, 
Act IX of 1871. is applicable to it. and requires tliat it should have been 
presented within three years from the date of the former application above 
mentioned. It can scarcely be contended that tliere is no limitation to 
the time within which the decree-holder w.as competent to make such an 
application as that of the 25th of March, 1875 : but if tlie limitation pre¬ 
scribed by art. 167 be not applicable, I do not find any other limitatmn 
provided by the law. I see nothing in the law to warrant us in ruling 
that be was at liberty or bound to make such an application withm three 
years from the date of the decree obtained by him m his suit against Dabi 
Das on the 15th August. 1872. It might be reasonable and equitable to 
■exclude from the computation of the period of limitation fixed art. 167 
the time during which such a suit was pending, hut such a course iS not 
authorized by the law. The absence of any provision for tlie exclusion of 
that time may be a defect in the law. and cases may be supposed in which 
t>e defect might cause hardship. In the present case the decree-holder 
Relayed for 10 months to bring his suit against Dabi Das, and after obtain¬ 
ing a decree therein delayed for thirty-one months to ^Pply to the Court 
to proceed with the execution of the decree of the 23rd March, ISll. His 
8 uit against Dabi Das was pending less than two months; and the exclu¬ 
sion from the computation of the period of limitation of the time during 
which it was pending would not [359] bring his application within time. 
Id my opinion the lower Courts have rightly held art. 167 to be applicable 
to his application of the 25th March. 1875, and preclude its entertainment. 

Turner, J._The application made for the execution of this decree by 

attachment and sale proceeded to such a point that as against the 
judgment-debtor a sale was ordered when its further prosecution was 
interrupted by the intervention of a third party, who succeeded in 
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establishing his objection to the satisfaction of the Court executing the 
decree. The only course open to the decree-holder to procure a revision, 
of the order allowing the objection was by the institution of a regular suit 
against the objection. This course he adopted, and having obtained a 
decree setting aside the order allowing the objection and declaring the 
liability of the property to bo brought to sale in execution of the decree 
he had obtained against the original judgment-debtor, he then applied te 
the Court executing that decree to proceed with the application for 
execution which had been interrupted. On the ground that the application 
ws are considering is not a fresh apidication to execute the decree, but an 
application to carry out the order which as against the judgment-debtor 
had become final, and of which the prosecution was interrupted by the 
allowance of the objection of a third party since disallowed, I am of 
opinion that the provisions of the Liuiitation .\ct relating to applications 
for the execution of decree do not apply to it. 

Sl’ANKIL, J —I accept the view that the application of the 25th 
March, 1875, must be regarded as one fora continuance of the former 
proceedings in execution and not as a fres!) application for execution 
within the meaning of art. 167, sch. ii, Act IX of 1871. S. 216, Act YIII 
of 1859 provides that a suit may ho brought to contest an order made 
under it, and if the suit he duly instituted within one year as required by 
Act iX of 1871, and the order of the Court in execution be reversed, it 
appears to me that the decree-holder is at liberty to ask that the order 
w'hich should have been, but was not, made should issue. 

I hardly think that we are called upon to consider whether this view 
of the case would not do away with limitation altogether. [360] All that 
is contended is that the former application was practically reversed when 
a decree in tlie regular suit allowed l)y S. 246, .Act VIII of 1859, reversed 
the order of the Court executing the decree. It may be said that there 
are circumstances in the case referred to us, which are unfavourable to the 
decree-holder and show that he did not use due diligence in bringing his 
suit or in making his application to revive the former execution proceedings. 
This may be so, and, if so, it is for the divisional bench to deal with that 
part of the case. 

Oldfield, J.—I think we may hold that the last application may 
be considered as a continuance or renewal of the former application for 
execution in which the proceedings had been interrupted by the reference 
to the Civil Court, and were renewed on the second application, the latter 
will not therefore be an application to which the period of limitation in 
art. 167 will apply. 

OEDER OF THE DIVISION BENCH. 

The Division Bench, Turner and Oldfield, JJ., made the 
following order in the special appeal.—In accordance with the opinion 
expressed by the majority of the Court, we hold the application within 
time. Setting aside the order of the Courts below, we remand the appli¬ 
cation for disposal on the merits to the Subordinate Judge s Court. Costs 
of the appeal in the Judge’s Court and in this Court to abide and follow 

the result. 
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1 A. 368 = 1 Ind. Jur. 741. 

of lorong decru^Ac(iuiescencc—yo.iidit\i. 

In execution of a decree, the judgment-debtor’s property was attached. 
Claims preferred to this property led to a suit by the judgment-creditor against 
the claimant and the judginent-debtcr. which was decreed with costs. The 
judgment-debtor was declared not liable for costs. The amount due under the 
first decree having been partly satisfied by the judgment-debtor’s heirs in execu¬ 
tion proceedings taken under the second decree, held, that the balance of the first 
decree could not be recovered from them in execution of the second decree, and 
that no acquiescence in former illegal proceedings could render the illegal 
execution valid. 


1 A. 368 = 

lind. Jur. 
741. 




JUDGMENT. 

[370] The respondents are the holders of a decree dated the 28th 
March 1855, and have applied for its execution against the appellants 
who are the representatives of one Sheo Din Rai by realization of 
Rs. 5,865-11-11 from the judgment-debtor’s property. 

It appears to us that the objection taken by the appellants is valid, 
that the respondents cannot recover the money under this decree from 

appellants. _ . 

There was a decree dated 9bh June 1847 against Sheo Dm Rai for a 
sum of money, and in its execution certain ladies objected to the sale of 
certain property, claiming it in their own right. 

The decree-holder in consequence brought a suit against them and 
the judgment-debtor, Sheo Din Rai, and it was in this [371] suit that the 
decree dated 28bh March, 1855, which is now in execution, was made. 

The object of that suit was to have certain property claimed by the 
ladies declared liable to sale in execution of the decree of 1847, and if the 
judgment and decree be examined it will be seen that the claim was only 
decreed against the ladies, and the decree was in effect a declaration that 
the property was not the property of the ladies, and so far as their claim 
to it was concerned, it was liable to satisfy the decree of 1847. The 
decree-holder cannot realize the balance of the decree of 1847 under the 
decree of 1856, by executing it against those .who are the judgment-debtors 
under the former decree, but this is what be has been doing. The 
balance still due of the decree of 1847 can only be recovered in execution 
of that decree, and it is no answer to the objection that respondent has on 
previous occasions taken out execution in the same way without opposi¬ 
tion on the part of the appellants. There has been a grave illegality which 

no acquiescence in the past can justify. , ,, , ^ 

We decree the appeal and set aside the orders of the lower Courts, 
with costs. 
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APPELLATE CIVIL. 

Present: 

Robert Stuart, Kt., Chief Justice, and Jl/r. Justice Turner. 


Messamat Jagesri Kuah [Plnintiff) v. Ham Nath Bhagat 
AND another [Defendants), [I4tb Ma,roli 1877.] 

1 A. 371=1 Ind. Jur. 742. 
by reversumer —Declaratory decree. 

A reversioner is entitled to Hue for a decUr.ilion that an alienation hy the 
present, qualilied owner in possession sb.all not bo bmamg on him after the lifetime 
of the latter. (15 B.L.R. 83, /'.I 

The plaintiff’s mother was entitled to certain property for her life 
under an award, under which the plaintiff was entitled to succeed to tlie 
property after her mother's death. The plaintiff sued her mother and the 
holder of the decree in execution of which the property had been sold, to 
have her rif?ht declared to the property and to have the decree and sale 
declared null and void, alleging that the decree had been obtained and 
executed by collusion between the defendant^. The Subordinate Judge of 
Gbazipur decreed the suit. The first defendant, the decree-holder, appeal¬ 
ed from the said decree to the Judge of that place. The Judge, on the 
strength of the rulings in 11 B. L. R. 171 and Ifi B. L. R. 83, dismissed 
the suit, The High Court overruling the Judge as to the effect of lo B. 
L. R. 83 remanded the case. 


JUDGMENT. 

[372] We are of opinion that the present suit is maintainable. The 
Lords of the Privy Council (1) expressly except the case of a [373] suit 
brought by a Hindu reversioner from the operation of the general rule. 

The appeal is decreed and the suit remanded under S. 351 for trial. 
Costs of the appeal to abide and follow the resuh. 


APPELL.ATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice., and Mr. Justice Oldfield. 


Akrar Khan and others (Plaintiffs) v. Sheoratan 
and others (Defendants). [20th March 1877.] 

1 A. 373 = 1 Ind. Jur. 778. 

Reg. VII oj IbH'.!, S. 9. Cl. I^Act XIX of IdlS. S. lid—Snit for declaration of Xamin- 
dari right to cesses—Civil Court— Jurisdiction. 

A Civil Court is not precluded by the terms of Reg. VII of 1822. S. 9, el. 1. 
from inquiriug into and declaring a Zamindrt.r’s rights to cesses and colleccion:*. 
although not avowed and sanctioned, nor taken into account in fixing the 
Government jama ai the time of settlement, and although they cannot be collect¬ 
ed by the Zamindar until so avowed and sanctioned. 

(1) Strimathoo Moothoo Vijia Ragoonadab Ranee Kolandapuree Natchiar afiii-'' 
Kattama Natchiar v. Dorasinga Tevarnltns Gowry \ allaba Tovar, IS B. L. R.. bS. 
The portion of the judgment of their Lordships referred to here was as follows 
‘ • The argument.^ now under consideration are founded on the right of a reversioner 
to bring a suit to restrain a widow or other Hindu female in possession from acts of 
waste, although his interest during her life is future and contingent. Suits of the kmd 
form a very special class aud have been entertained by the Courts ex-necessitate rei. 
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The Officiating Munsif of Azamgarli, in a suit for a declaration of the 
plaintiffs’ rights, as Zamindars, to half the fruit and timber of certain 
groves, which they alleged they were entitled by ancient custom to receive, 
found in favour of the existence of the custom and decreed the suit. On 
appeal by the defendants, the Judge, without going into the existence of 
the alleged custom, dismissed tlie suit The High Court remanded the 
case. 


ORDER OF REMAND. 

[374] It has been held by this Court (1) that a Civil Court is not 
precluded by the terms of Reg. VITI of 1822, S. 9, CL I, from enquir¬ 
ing into and declaring a right on the part of the Zamindar to cesses and 
collections, although not avowed and sanctioned, nor taken into account 
in fixing the Government jama at the time of settlement, notwithstanding 
that until so avowed and sanctioned they cannot be collected by the 
Zamindar, and there is nothing in the terms of S. 66 of’Act XIX of 1873 to 
a contrary effect. The plaintiffs claim the right and the cess on the old 
custom, and this question of custom, which has not been distinctly deter¬ 
mined, must be tried by the lower appellate Court. 

We remand the case for this purpose under S. 354 of Act VIII of 
1859. and allow seven days for filing objections to the finding. 

JUDGMENT. 

The Judge’s finding on remand having been in favour of the plaintiffs’ 
right and confirmatory of the alleged custom, the High Court decreed the 
appeal in the following judgment:— 

We accept the finding of tlie lower appellate Court, to which no 
objections have been preferred, and reverse the decree of the lower 
appellate Court and restore that of the Court of first instance and decree 
this appeal with costs. 


APPELLATE CIVIL. 


Prksj-:nt : 

Mr. Jwitice Hjxxnkir awl Mr. Justice Oldfield. 


SUKRAI {Defendant) v. Darvai iPlaintifi). [20th Marcli 1877.] 

1 A. 374 = 1 Ind, Jur. 779. 

Act Vlll of iS59. Ss. ‘i'yC, aud ^-59—-Ic/ KXXU of JSOI. Ss. IJ and -Auction 
sale—Order cancelling sale—Suit to -W aside sale — Appeal. 

1. The finality and the validity of an order under Ss. 256 and 259 of Act VIII 
of 1869 depends on its compliance with the terms of those sections. 

2. Where, therefore, an auction sale of landed property was set -aside, under 
S. 257. on the sole objection of the judsmcnl-debtor that the price realized was 
low, there beinj? no ailoKation or proof of material irregularity in publishing or 
conducting the sale, in other words, no objection permissible by 8. 25G 
having been made by the judgment-debtor, held, that the Court had failed to do 
the duty imposed on it by law of confirming the .sale, and exceeded its juris¬ 
diction by cancelling the sale. 


1877 

March 20. 


Appel¬ 

late 

Civil. 

1 A. 373 = 
i Ind. Jur. 
778. 


1877 

March 20. 


Appel¬ 

late 

Civil. 

1 A, 374 = 

1 lad. Jur. 
779. 


(1) H. C. R., N. W. P.. 1870, p. 425. 
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3. Under the above circumstances, a suit wjll lie by the auction purchaser to 

cancel the order of the Court cancelling the sale. [Allahabad H. C.'s Decision 

in S. A- No. M36 of 187G {Unreported). F.] 

[1-Ap., 3 A. 20G (F.B.) ; R.. 3 C.W.N. 99.] 

The Munsif liaviiig cancelled an auction-sale of landed property on 
the sole objection of the judgment-debtor that the property had been 
sold for an iiiadetiuate price, and the Judge having dismissed the auction- 
purclniser's appeal from the said order on the ground that the Munsif had 
no authority to cancel the sale under S. 237, Act VIII of 1859, without 
iiTcgiilarity being proved and that the said order must therefore be said 
to have been jiassed under S. 11. Act XXIII of 1861, which admits of no 
appeal by the auction-purchaser who was no party to the decree in execu¬ 
tion, the auction-purchaser brought the present suit for confirmation of 
the auction-sale and establishment of his right of purchase of the pro¬ 
perty. and for the setting aside of the above orders passed on the mis¬ 
cellaneous side by the Munsif and the Judge, which was dismissed by the 
Munsif on the ground that his order on the miscellaneous side was final 
under S. 257 of Act VII [ of 1859, and that under S. 11 of Act XXIII of 
1861, no suit would lie for setting aside such orders passed in execution of 
decree; and further, that the auction-purchasers right only accrues after 
the sale has been sanctioned and completed, and that therefore, under 
S. 32 of Act VI11 of 1859, the suit could not be lieard, as no right had 
accrued to the plaintiff. The Subordinate Judge, on appeal by the 
plaintiff, reversed the Munsif’s decision. The defendant in special appeal 
to the High Court impugned the appellate Court’s decision on the ground 
that the order passed on the miscellaneous side, setting aside the sale, 
was final, and that no suit would lie for its cancelment. 

JUDGMENT. 

[376] If this matter rested solely on the plea in special appeal, there 
would be no difficulty in disposing of the case. For if the first Court’s 
order in execution of decree setting aside the sale was final, there could 
have been no appeal to the Judge, and any order made by him might 
have been cancelled under S. 35 of Act XXIII of 1861. But here the 
order made by the Munsif setting aside the sale was not one that could be 
legally made under S. 257 of Act VIII of 1859, since no material in-egu- 
larity in publishing or conducting the sale and consequent substantial in¬ 
jury to the objector, by reason of the irregularity, were established. The 
Munsif’s order, therefore, setting aside the sale, because the sale price was 
inadequate, no material irregularity being proven, was in excess of the 
power granted to him by the section. But it was certainly not an order 
made, as the District Judge assumed in miscellaneous appeal, under S. 11 
of Act XXIII of 1861, because there was no question arising between the 
parties to the suit which the Munsif was called upon to dispose of when 
he made his order. If it had been such a question, there could have been 
no separate suit. But here the auction-purchaser having fulfilled all the 
conditions of the sale, calls for confirmation, which is refused on no legal 
ground by the Court executing the decree. He had bought the property, 
and all that was wanting was a confirmation of his title. If no application 
of a legal character was made to set aside the sale, the Court executing 
the decree, to use the words of the section, shall confirm the sale. As in 
this case no objection permissible by S. 256 had been made, the Court 
executing the [377] decree was absolutely bound to confirm the sale, and as 
it did not do so but acted in excess of its jurisdiction in refusing to do so, ana 
in cancelling it, it appears that the suit will lie. We are justified mbnis 
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opinion by u tlecision of a Division Bench of this Court of the present 

appeal, No. 1437 of 1876, decided on the 13th March of the present 

year ). We, therefore, affirm the judgment of the lower appellate Court 
and dismiss the appeal witli costs. 


APPELLATE CIVIL. 

PUESENT: 

Sir Hobert Stuart, Kt., Chii^f Justice, and Mr. 


Justice Oldfield. 


Ramanand. JlulqmcnUdebtor {.ippcllant) v. The B.ank of Bengal, 
Decreediolder {Respondent). [24th March 1877. ■ 

1 A. 377. 

Act VIII of m9, S. :i?3 ~Act XX of 1866, S. 52-Act VIII of rj71, Ss. 53. 51 and 
55 — Appeal — Execution — Piocedure — Repeal. 

Orders in execution under Ss. 53. 54 and 55 of Act XX of 18G6 are not appeal- 
able. Though this Act has been repealed by Act VIII of 1671. the procedure 
under it has been saved by Ss. 53. 54 and 55 of the latter Act. [7 \V. R 130 and 
17 W. R. 512, cited.] 

COvcrruIed, 1 A, 583 ] * 

JUDGMENT. 


[378] This is a miscellaneous regular appeal from an order made hy 
the Subordinate Judge of Cawnpore in execution of a decree, and a 
preliminary objection is taken by the respondent’s counsel that the appeal 
cannot be heard inasmuch as no appeal lies,from such an order. 

The circumstances appear to be these. The judgment-debtor, being 
indebted to the Bank of Bengal in a very considerable sum, upwards of 
Rs. 76,000, made an agreement for t)ie liquidation of the debt under S. o2 
of Act XX of 1866, which agreement was duly registered. It is here to 
be observed that although that Act was repealed by Act VIII of 1871, 
the procedure for such cases as the present is thereby expressly saved and 
is provided by the subsequent Ss. 53, 54 and 55 of the Act. Under S. 53 
of that Act, the Bank obtained a decree against‘the judgment-debtor, and 
as that section provides that such a decree may be enforced forthwith 
under the provisions for the enforcement of decrees contained in the Code 


• An auction sale of property was set aside by tbe first and appellate Courts on the 
execution side. The auction purchaser sued to set aside these orders and for tbc 
■establishment of bis right as auction purchaser to and for possession of the property. 
He also claimed mesne profits from date of sale to date of possession. 

Both the lower Courts assumed on insufficient grounds that there was fraud in tbe 
■sale by reason of inadequacy of price and other Irrelevant circumstances, but held that 
the suit was precluded by the orders passed on the execution side under Ss. 256 and 257 
of Act VUI of 1859. On appeal, the High Court (PEARSON AND TURNER, JJ.) re¬ 
manded the case for trial on the merits observing:— 

The order passed by the Munsif on tbe 10th March 1675, setting aside the 
Mle, and that passed by tbe Judge on tbe appeal from it on tbe6th June 1875, did not, 
it would seem, proceed on the ground of any material irregularity in publishing or 
conducting the sale, and cannot, therefore, in reference to the provisions of 8. 267 
V present suit, which the plaintiff is entitled to have tried on 

the merits. He cannot indeed obtain in this suit all the relief be asks for; but if he 
should succeed in showing that the sale made to him was a valid one which should 
lave been confirmed, he would be entitled to a decree annulling the order above men¬ 
tioned, and declaring bis right to obtain from tbe Munsif an order confirming the sale 
» certificate of the nature described in 8.259, and delivery of tbe property which 
the subject of the sale in the manner provided by 8. 263 or 8. 264 of Act VIII of 


1877 

March 20. 

Appel¬ 

late 

Civil. 

1 A. 374 = 

1 Ind. Jur. 
779. 

1877 

March 24. 

Appel¬ 

late 

Civil. 

1 A 77. 
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of Civil Procedare, he was arrested under a warrant issued pursuant to 
S. 273 of Act VIIl of 1859. in execution of the decree, and on the 23rd of 
October 1876, he applied for his discharge under S. 8 of Act XXIII of 
1861. Subsequently the Bank were called upon to show cause, on the 
4th November 1876, why they should not proceed against their judgment- 
debtor’s property and he himself be discharged, and such cause having 
been shown to the satisfaction of the Court, the judgment-debtor’s appli¬ 
cation was refused, and he himself sent back to prison. Against t is 

order, tlie present appeal has been preferred. 

S. 55 of the .\ct of 1366 expressly provides that there shall be no 
appeal against anv decree or order made under Ss. 53, [379] 54, or this 
section.” It would thus appear that the preliminary objection taken at 
the hearing of this appeal was wall founded. The respondent’s counsel 
in support of his objection referred to two Calcutta cases respectively 
But to my mind the law is too clear to admit of any doubt on the subject, 
and it is quite unnecessary to refer to any other rulings. The objection 
is. therefore, allowed, and the appeal is dismissed with costs. 

Oldfield. J.—I concur in the proposed order. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stmrt, Kt., Chief JnsUce, ami Mr. Justice Spankte. 


Nanak Ram {Phiintii) v. Mehin Lal {Defendant). 

[lOth April 1877.] 

1 A. 487=2 Ind. Jur. 420. 

Suretinhip-Consideratioii. . 

\vhon the contract between the principal debtor 
by the exchange of a loan and a bond, a surety bond subsequently given t>y 

surety is without consideration and void. 

Legal position of a suretp. 

Observations on the 


•(Per Stuart, G.J.) 


Legal character of" Illustrations " to sections of Indian enactments Indian Contract 
Act. S. 227, Illustration (cj. 

Pei Stuart, CJ. Illustrations form no part of the Act. and are not ? 

binding on the Courts. They are open to tho objection of being 
canons of construction, which prevail in the English Courts for g 

of statutes. Thus it has been ruled in England that the '“Mention of th L & 

lature must be ascertained from the words r » JipIu with by the 

general inferences to be drawn from the nature of the Court 

Ltute "-Fordyce v. Bridges, 1 H. L. Cases 1 = U Jur 157 ; and the^_^ 
knows nothing of the intention of an Act except from the words. 
expressed applied to the facts existing at the time.” Logan its 

1.3 Beav.. 22 = 20 L.J.Chanc.. 347; ' the language of “J. guide 

plain ordinary sense, and not its policy or supposed intention, is ®Ca8. 

in construing the enactments." Phxlpott v St. George's Hospital, 6 H. L- La 

333 = 2 Jur. N. S. 1269. 

'3—R.. 20 M. 481 (483), 34 C. 941 (950)=6 C.L.J. 237 = 11 C.W.N. 959.] 

.TUDGMENT. 

[488] Stuart, C.J.—This is a special appeal from 

;ait against a surety in a bond transaction which was dismissed > 

Vlunsif of Chibramau in that district, his jud gment having m 
( 1 )^Petition of Peare Lal Sahoo, 7 W. R. 130; 17 W. R. 812. 
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appeal been contirmed by the Subordinate Judge. There had been a 1877 
previous suit by the same plaintiff against his principal debtor and the same aprii, 10 » 

surety, in which a decree was made against the principal debtor alone, _ 

but which decree was not brought by appeal to this Court. The present 
suit, on the other hand, claims to enforce the surety’s libility without AppeL- 
showing that the previous decree against the principal debtor had been late 

executed and was [489] unproductive of recovery to any extent and quite ^ 

unavailing, and it is not easy to understand what could.have been the real 
motives of the parties and their own true belief as to their relative position — 
in the transaction, in all respects. 1 A. 487 =« 

The present appeal is a disagreeable illustration of the crude, meagre, 2 Ind, Jnr. 
and unsatisfactory manner, in which special appeals are, I regret to say, jgo, 
usually brought before us. The paper books supplied to us, the Judges, in 
the present case contain nothing but the very loose although not erroneous 
judgments of the two lower Courts, the record itself is scanty of facts and 
of law, and at the hearing I failed to get any sufficient information from 
the pleaders on either side on the one question on which the whole case 
depends, viz., the real position of the surety. For although this is a 
special appeal raising only, according to the theory of the procedure, a 
question of law, ray difficulty was not a legal one, but simply a doubt as 
to a plain and simple matter of fact, viz., whether Mehin Lai the surety 
in point of fact interposed in the transaction between Nanak Ram 
and Kalka Prasad the debtor for the benefit of the latter or otherwise. 

Under these circumstances, before disposing of the case, I thought it 
necessary to send for the record in the fii*st suit between Nanak Ram and 
Kalka Prasad, and thus obtained some additional information. The case 
was also again put on the cause-list that the pleaders for the parties might 
have an opportunity, with this additional record before us, of throwing 
further light on the still somewhat obscure position of the surety, but with 
little success, the pleaders for the defendant, respondent, verbally and 
simply contending that Mehin Lai was tlie surety for the benefit of the 
plaintiff, and that, therefore, his surety-bond liad been without considera¬ 
tion, while the pleader for the appellant unintelligibly suggested that he 
W'as really the surety for both parties, and that as the friend of both he 
had come forward to'remove any dissatisfaction on the part of the lender, 
who had in the meantime parted with his money, and that that was a 
state of things which could not but be agreeable to the borrower. The 
case was thus left for our judgment in a condition far from satisfactory, 
and I am not sure that I yet quite understand the real truth of the matter, 
but it would I am convinced be idle to attempt any further investigation 
of the facts by a remand or otherwise. 

[490] From all the materials now before us the facts would appear 
to be these. One Kalka Prasad borrowed and received the sum of Rs. 95 
from the plaintiff Nanak Ram. and gave a bond for the same, the material 

parts of which are as follows: 

“I Kalka Prasad non of Sic., do hereby declare that I have borrowed Rs. 95 of 
the Queen’s coin, half’ of which is Rs. 47-8.0, from Nanak Ram, son of &c., Mehin 
Lai, son of Ac., being my surety, that I hereby promise that the said money together 
with interest at two per cent, per mensem shall be paid up in the course of three years 
without anv objection whatever ; that until the money « paid one kachha house and a 
field. No. 489, called Barnawala. measuring 20 bighas kham. and situated in Harballab- 
put. also^aUed Uddhanpur. in pargana .ObibraiMU. the ^undaries of which are noted 
at foot, and also four bullocks, one of which is dark blue and the other three white 
coloured, and two she buffaloes of black colour, all of which belong to me. shall remain 
hypothecated in this bond, and that I shall not be competent to sell or mortgage or 

give them in gift to any one.” 
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As to the surety, although he dirl not sign this bond, it purported to 
cletermine-his liability as follows : 

'' I, Mchin Lai,.surety, do hereby declare that if themoney due to the creditor should 
not he recovered from the property of Kalka Pra>ad the principal party who borrowed 
the money. I. the surety, shall pay the money out of my pocket to the creditor." 

This bond was duly executed by Kalka Prasad the borrower and is 
dated the 14th November 1872, and duly registered, it having l)een 
l)resented for registration hy him alone. l)ut as I have stated it was not 
signed hy the surety. But Nanak Ram the lender, or according to tlie 
theory of the plaintiff’s pleader, both parties, the lender as well as the 
borrower, being content to leave things in the position just described, 
Mchin Lai the surety again came forward with a new guarantee or surety- 
bond in his own name alone, and that document is in the following terras: 

" I, Mehin Lai, surety, son of Ac., do hereby declare that whereas a bond for 
Rs. 0.5 has been executed on the 14th November 1872. by Kalka Prasad, son of Ac., 
agreeing to repay within three years with interest at two per cent, per mensem in 
favour of Nanak Ram. son nf Ac., but that the said Nauak Ram notwithstanding the 
hypothecation of the property of Kalka Prasad in the said bond is not fully satisfied. 
I. the surety foe Kalka Prasad, therefore agree and giv.e it in writing that if Nanak 
Ram fails to recover the amount of the bond with interest from the property of Kalka 
Prasad, the principal debtor, I. the surety, shall pay from my own pocket the amount of 
the bond executed by Kalka Prasad with interest entered therein to Nanak Ram. I have 
therefore executed these few presents by way of a security-bond to be a document." 

[491] This instrument was duly executed by Mehin Lai and it is 
dated the 16th November 1872. that is two days after the executiorl of 
the first bond by Kalka Prasad the borrower, and it is admitted to be a 
contract of guarantee within the meaning of S. 126 of the Contract Act. 
Such being the state of the transaction in November 1872, the plaintiff 
appears to liave waited till the three years had expired and then to have 
resolved on taking proceedings for the recovery of his money. It is, 
however, difficult to understand the course be adopted. He brought a 
suit, the first suit, against his debtor and the surety, but claiming 
therein solely on the basis of the first bond which had not been signed 
by the surety, and passing by the additional guarantee which had 
been given by the surety two days after the date of the first bond. 
Why this should have been appears to me to be inexplicable, for the 
plaint in the first suit was filed on the 23rd November 1875, the plaintiff 
and his pleader therefore must have had full knowledge of all that the 
surety had done, and that in their view the two instruments formed but 
one security. But so it was. It is not therefore to be wondered at that 
this first suit w-as, in the Munsif’s Court, dismissed as against the surety, 
the claim having been decreed against Kalka Prasad alone, and this 
decision was on appeal affirmed by the Subordinate Judge on the loth 
March 1876. The decree, however, so made against Kalka Prasad has 
not beer^ executed, but on the 29th April following Nanak Ram instituted 
a second suit against Mehin Lai the surety alone, and now before us in 
special appeal, basing his claim on the separate guarantee or surety-bond 
executed by Mehin Lai, the surety, on the 16th November 1872. No 
explanation appears to have been offered why the surety had not been 
made a defendant in the first suit on this liability, and at the hearing of 
this appeal no objection on that score was taken, and it is unnecessary to 
say more on the subject at present, confining our attention to, as matter 
of law, Mehin Lai’s liability as surety under the document now sued on. 

The Munsif in his judgment describes the surety-bond as " appar¬ 
ently without consideration ” and he then proceeds as follows: Con¬ 
sideration as defined in S. 127 of the Contract Act (IX of 1872) 
means ’ anything done or any promise made for the benefit [492] of the 
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principal'debtor.’ In the present instance, the execution of the new -con¬ 
tract or the promise made therein was not so made for the benefit of the 
principal ddl)tor (LCalka Prasad), ho having received the consideration 
money and thus satisfied liis appetite for and the final cause of his loan, 
two days previously. The execution of this new contract and the promise 
made therein can rather bo said to have been made for the benefit of the 
creditor than that of the principal debtor. This new contract of guarantee 
being thus proved to be without consideration, under the provisions of the 
aforesaid section of the Contract Act, is void and hence not enforceable.” 
The lower appellate Court upheld this judgment in the following words: 

I find that the Munsif’s finding is correct, undoubtedly the bond sued on 
was a nullity under clause (c), S. 127 of Act IX of 1872 ; and previous to the 
institution of this suit the defendant does not appear to have denied the 
bond which forms the basis of the claim. The objections urged in appeal 
are not worthy of consideration.” 

In special appeal to this Court it is now in substance argued that 
the judgments of the lower Court-s are wrong, that their reading of the 
Contract Act is erroneous, and that the consideration for the defendant’s 
engagement as surety and his liability in that behalf to the plaintiff are 
clear. S. 127 of the Contract Act is expressed in those terms : “ Any¬ 
thing done, or any promise made for benefit of the principal debtor, may 
be a sufficient consideration to the surety for giving the guarantee.” Now 
having regard to the wording of the two instruments under consideration, 
the first bond and the subsequent additional security by the surety, and 
to the circumstance that the position of a surety in such a pecuniary 
transaction is ordinarily that he interposes in behalf of and for the benefit 
of the debtor, such a contention in special appeal would appear to be not 
unreasonable. There are other circumstances, however, whici) weigh 
against it. In the first place it must not bo forgotten that on the 16th 
November 1872, when the surety executed and delivered his separate 
'engagement, the money had already passed from the hands of the lender to 
Kalka Prasad his borrower, and on a contract which made the latter safe 
for at least three years, and he had therefore nothing to fear from any 
dissatisfaction or objection that might subsequently have occurred to 
1493] his creditor Nanak Ram, so far as he, the borrower, was concerned, 
therefore any additional engagement on his behalf by a surety was legally 
unnecessary. On the other hand, Nanak Ram, feeling dissatisfied with 
the security he had obtained from his debtor, and knowing that bis hands 
were tied for three years, must naturally have desired some further 
security : and with this feeling he appears to have had some communica¬ 
tion with Mehin Lai, the result being the document now under considera¬ 
tion. Again having, in the absence of any sufficient information from the 
pleaders in this appeal, looked into the evidence in the first suit (and I 
consider I am not only entitled but bound to do that for the sake of 
explanation and the possible clearing up of any doubts as to the true position 
of the surety), it appears to me to favour the suggestion I have just offered 
.against the appellant’s argument. The plaintiff himself was examined in 
that suit, and he stated on oath as follows: “ I have got another document 
executed by Mehin Lai. I know this bond (the bond executed by Kalka 
^ Prasad and formerly sued upon) to be the principal and not that bond 
'(the bond now sued upon), and therofbre 1 did not sue on the basis 
'of the latter. I had the other bond executed to secure my debt, the 
‘■‘Otbdt bofid has been executed with the Consent of Mehin Lai and myself. 
.lAfter fffie exeentioB 6f the said other bond 1 and the security were 
(^atisfiedv It ^as.ctoorded in the other bond <>hat it has been executed as 
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a security for Kalka Piasacl for the sum of Rs. 9o borrowed by him." 
Two other witnesses wore examined : one Nabi Baksh, the person employ¬ 
ed to write both documents, states in regard to the first bond that “ Mehin 
Lai stood as security of his own accord," and again this witness states 
that "on the IGtii November 1872, both parties came to me, and that 
Meliin Lid asked me bo write another deed of security which I accordingly 
did. and ^fehin Lai made it over to Nanak Ram," and he adds that Nanak 
Ram himself joined in the request to him to write the additional docu¬ 
ment as he did not look upon the first bond as sufficient. And this evi¬ 
dence is in substance corroborated by that of another witness.Ram Ghulam. 
Now although to my mind the real truth of the case is not without doubts 
and difficulties, I think the fair construction to be put on these disclosures, 
including as they do the plaintiff's own account of his and Mehin Lai's 
relative position in the [494] transaction, and remembering also, I again 
say, that the original debt had been irrevocably paid over to Kalka Prasad 
on a bond for three years, I say the fair conclusion is that Mohin Lai 
acted as surety not on belialf of the principal debtor, who needed no assist¬ 
ance of tho kind, but as surety for the benefit of Nanak Ram the lender 
alone, and, if so, there was undoubtedly no consideration within the mean¬ 
ing of S. 127 of the Contract Act. Against the conclusion, indeed, there 
appears to be nothing in the case excepting the language of the two docu¬ 
ments themselves and any general inference to be deduced frorn the 
ordinary position of a surety in transactions of this kind. The original 
bond of the 14th November 1872, was not signed by Mehin Laj, but I 
think its terms may fairly be referred to as pro tanio indicating the 
person on whose behalf he engaged as surety, and in that instrument 
Kalka Prasad describes, or is made to describe, Mehin Lai as ?n?/surety. 
And again in the additional document deliberately executed by Melnn Lai 
himself, he on the. recital of the first bond and of Nanak Ram’s dissatis¬ 
faction, describes himself as “ I, the surety/or Kalka Prasad." All this 
it is perfectly fair to notice in the way of argument, although too much 
importance should not be attached to the terms of vernacular instruments 
of such a nature. Their language is very much under the control of the 
l)erson who is employed to write them, and he no doubt chooses his words 
without particular regard to any peculiar or occult legal meaning of bis 
own. In tlie present case we have seen that the writer of these instru¬ 
ments was examined as a witness, and the gloss suggested by his evidence 
is somewhat different from, if it does not go to contradict, the terms in 
which he wrote the bonds. He says that the money was paid into the 
hands of Mehin Lai and was by him delivered to Kalka Prasad, and that 
afterwards both parties came to him and asked him to write the second 
document, the meaning of which appears to me to be that notwithstand¬ 
ing the phraseology of the two deeds, Mehin Lai was not only the mere 
go-between, but the actual messenger and representative of Nanak Ram 
in the business. He, Mehin Lai, therefore, cannot be regarded as having 
been surety for the benefit of the principal debtor but really for the satis¬ 
faction and benefit of Nanak Ram the lender. His suretyship, therefore, 
was without consideration, and in fact a mere nudum pactum. 

[495] I must not conclude this judgment without offering a few re¬ 
marks on a subject which has been much dwelt upon in this case, I allude 
to those *' illustrations ” which the Government of India in its Legislative 
capacity have thought fit of late years, and no doubt with the best and 
most considerate motives, to add to its Legislative enactments. TheM 
illustrations, although attached to, do not in legal strictness form part of. 
the Acts, and are not absolutely binding on the Courts. They merely go 
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to show the iutentioo of the framers of the Acts, and in that and in other 
respects they may be useful, provided they are correct. In this country, 
where the administration of the law is for the most part conducted by 
persons who are not only not professional lawyers, but who have had no 
legal education or training in any proper or rational sense of the terra, the 
Legislature acts with wisdom and salutary consideration for the interests 
of justice by putting into the hands of judicial officers appliances such as 
the illustrations in question for their guidance and direction in the per¬ 
formance of their duties. But, for myself, I can truly say I have never 
experienced their utility, and I fear they sometimes mislead, and I 
observe they, are more regarded in the Subordinate Courts in these provinces, 
and oven by the pleaders of this High Court, than is the paramount 
language of the Act itself, of which, however, fls 1 have remarked, they, 
strictly speaking, form no part. With respect to the present case, plainer 
language than that used in S. 127 of the Contract Act it would 
be difficult to imagine, and why it should have been thought proper 
to illustrate it at all I do nob very well comprehend. Appended, how¬ 
ever, to S. 127, are three illustrations (a), {b), and (c) ;and illustration (c) 
is as follows: ’‘A sells and delivers goods to B. C afterwards, without 
consideration, agrees to pay for them in default of B. The agreement is 
void.” This illustration appears to have received much more attention in 
the lower Courts than S. 127 itself. In fact tlie lower appellate Court 
goes entirely upon it, and at the hearing of this appeal it was almost 
entirely relied on notwithstanding repeated attempts on ray part to point 
out that it was the meaning of S. 127 itself and not the illustration that 
was material. The illustrations (a) and (6) appear to be correct enough, 
although I do not think they were wanted for the elucidation of the 
section, but this illustration (c) is so vague and bald as to be open to 
[496] misapprehension. Brevity and succinctness are no doubt very 
desirable qualities in the expression of a law, but they do not necessarily 
argue distinctness, and in my experience I krtow of nothing more 
dangerous than unnecessary brevity in the statement of a proposition in 
the law of contracts. Now this illustration (c), as it stands, may be either 
good or had law, if it means that the party C without any privity, and in 
fact merely as a volunteer, agreed to pay for the goods in default of B, 
and no other act or fact in the way of consideration appearing, then no 
doubt the agreement would be void, and the illustration would be right. 
But it does not of itself shovv that. It assumes the absence of consider¬ 
ation, without any definition of the term other than that given in S. 127 
itself, and so far it is calculated to mislead. To be of real service to those 
for whose assistance these illustrations are intended, they ought to be 
pellucidly clear in their phraseology and. if possible, I had almost said 
infallibly sound in their law. But for the purposes of the High Courts 
of this country these illustrations are not only not required in any sense, 
but they are frequently the cause of embarrassment, and I would in¬ 
finitely prefer to have the bare and simple language of the Act itself, 
without any appendages of the kind. I am afraid, too, that they are open 
to the objection of being opposed to the canons pf construction which 
prevail in the English Courts for the interpretation of statutes. Thus it 
has been ruled in England that " the intention of the legislature must be 
ascertained from the words of a statute, and not from any general 
inferences to be drawn from the nature^ of the objects dealt with by the 
statute *‘—Fordyce v. Bridges (1); and “ the Court knows nothing of the 

(1) 1H. L. Cas. 1 = 11 Jar. 157. 
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intention of an Act. except from the words in which it is expressed applied 
to the facts existinji at the time ”— Lofjan v. Courtown {Earl) (1) ; “ the 
language of a statute taken in its plain ordinary sense, and not its policy or 
supposed intention, is the safer guide in construing the enactments ”— 
Philpott V. .bjf. George a Hospital (2). 

In the present case it is satisfactory to know that any ambiguity 
tliat this illustration (c) may fairly, or unfairly, be considered to be 
characterised hy, has not prevented us from applying the [497] plain 
language and the very clear meaning of S. 127 of the Contract Act, and 
we now do that by dismissing the present special appeal with costs. 

Spankie, J. —Both parties admit that the instrument on which the 
suit is based is a contract of guarantee as defined in S. 12b of the Indian 
Contract Act of 1872. The first plea will not hold, as it has been found 
that tlie money was not advanced to the obligor of the bond executed two 
days before the guarantee on the strength of such contract of guarantee. 
Both instruments (and this circumstance disposes of the second plea) show 
that there was no consideration in respect of the contract of guarantee. 
The creditor did not promise to do anything, and did not do anything, 
for the benefit of the principal debtor, whereby there was a consideration 
for the surety’s giving the guarantee. It is clear that two days after the 
bond had been e.xecuted, and tlie money advanced to the principal debtor, 
the creditor feeling anxious about the sufficiency of the security, took the 
contract of guarantee from tiie surety. In this deed the surety simply 
promises to make good any deficiency if the property hypothecated by 
the obligor of the bond does not satisfy the debt. But the creditor agreed 
to do nothing, and promised nothing, in return. T therefore think that the 
suit could not be maintained, and hold that the decision of the lower 
appellate Court should be affirmed. 

FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Ttmier, Mr. Justice Spankie, and Mr. Justice Oldfield. 

Badri Prasad {Plaintiff) v. Muhammad Yusup and another 

{Defendants). [12th Api*il 1877]. 

1 A. 381. 

Kffi'ct of an order under S. 246, C.P.C. (id59l. 

When an enquiry bas been duly held under S. 246, and an order parsed thereon, 
so long as the order remains unquestioned by the procedure directed in the 
Code (namely, by a suit brought within one year from the date of the order), 
it is as 6nal and conclusive on all persons, who arc parties to it, aa any other 
final order or decree of a Court of Justice. Until it has been overruled in a 
regular suit, brought in virtue of the permission expressly given by the Code, 
no Court is at liberty afterwards to go behind the order, and enquire whether 
the Court which disallowed the objection had correctly appreciated the evidence 
as to possession, or had come to the conclusion as to possession erroneously. 
In other words, the effect of the order cannot be affected by the propriety or 
otherwise of the decision at which the Court, which investigated the claim, 
arrived as to the fact of possession. 

And as the Code declares that, in the suit brought to contest the order, the 
claimant mv^st prove his right, it follows that the order, if not set aside, is 
conclusive as to the tight. _ 

(1) 13 Beav, 22 = 20 L.J. Chanc. 347. 

(2) 6 H. L. Cas. 838 = 3 Jur. N. S. 1269. 
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And Iftstly, such an order is binding on the successful party, whether he is a 
plaintiff or defendant in the suit ; so that what be panaot assert as plaintiff he 
cannot plead as a defendant. 

[F., 1 A. 541, 2 A. 455, 8 M, 508, 14B.8 72. J8 A. 413=A.W.N. (1836), 129, 22 B. 640; 

R.. 9 B, 35, 18 B. 260, 20 B. 270. 22 B. 875; D,. 1 C.W N. 701] 

One I got his name entered in the revenue records on 8—3—1866 as 
half-sharer of a grove, the other half being claimed by R.R. Subsequent 
to this, attachment of Is half-share was eft’ected. On this, R.R appeared 
as a claimant of the whole share, repudiating I’s right to, or possession 
of any portion of it. On 30—4—1870, the Munsif disallowed the claim 
of R.R. and on 30—5—1870, the share of I was purchased by the plaintiff 
at an execution sale and he was put in possession of it on 4—7—1870. 
Subsequent to this, the defendants, on 19—7—1870, purchased at a 
Court-sale, R. R.’s rights in the whole grove, and were put in possession 
on 25—2—1871. On the petition of the plaintilT dated 20— 9 —1870, the 
Munsif passed an order recording that the plaintill’s possession by right 
of purchase of I’s share, prior to the sale of R.R’s interest, could in no 
way be affected by the purchase of the defendants. Meanwhile, the 
defendants realized the rent of the grove, and succeeded in getting the 
Settlement Olticer (on 26—5—1874} to lecord their actual possession 
over the whole grove, qualifying the defendant’s possession as to half by 
the mention that it was held on i) 0 half of the plaintiff, who was referred 
to the Civil Court to obtain enjoyment of his right. A suit was filed in 
the Munsif’s Court by the plaintiff for establishing his right among other 
things, to possession of half of the grove. The Munsif holding that the 
order of 30—4—-1870 was final and conclusive unless set aside within the 
period allowed by law, decreed in favour of the plaintiff. The Judge 
decreed the defendant’s appeal, hut remanded the case to the first Court, 
for a finding as to the nature and extent of I’s tights, purchased by the 
plaintiff'. The plaintiff appealed to the High Court. 

REFERENCE TO THE FULL BENCH. 

The Division Bench of the High Court (Stpakt, C.J., and Tuhnbr, J.) 
referred the question contained in the subjoined order of reference lo the 
Full Bench “ We are inclined to think that when a Court executing a 
decree has investigated a claim under S. 246 and determined it against an 
objector, the decision is final, and binds the objector s right, unless, 
within the time limited, he sues to establish his right. As such a ruling 
would apparently conflict with the decision in special appeal No. 751 of 
1874, we refer the question to the Full Bench. 


1877 

APRIL 12. 

Full 

Bench, 


1 A. 381. 


JUDGMENT. 

[386] Turner, J. (Stuart, C.J., Spankie and Oldfield. JJ. con- 

ourring). 

The 246th section of the Code of Civil Procedure declares tliat when 
a claim is made to immoveable property attached in execution of a decree 
as not liable to be sold in execution of a decree against the defendant, the 
Court shall, subject bo the proviso contained in the next succeeding sec¬ 
tion, proceed to investigate it. and if it shall appear that the property was 
in the possession of the party against whom execution is sought, as his 
own property, at the time when the property was attached, the Court 
shall disallow the application. This follows the clause out of which the 
question before the Court arises. The order \^hich shall be passed by the 
Court under this aeotion shall not be subject to appeal, but the party 
agfiinatj whbm the otder may be given, j^ell be at liberty to bring a sui^ ^ 
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to establish his right, and tlie Limitation Act prescribes that such a suit 
must l)e brought within one year from the date of the order. 

Two ([uestions were principally raised at the hearing, one as to the 
effect of the order, the other as to the pertinency of the enquu'y, whether 
the order was jjassed on a correct decision of the issue as to possession. 

Now it appears to us tliat when an enquiry lias been duly lield 
under S. 'JIG, and an order passed thereon, so long as the order re¬ 
mains unquestioned by the procedure directed in the Code, it is as 
final and conclusive on all persons who are parties to it. as any other 
final order or decree of a Court of Justice. Until it [386] has been 
over-ruled in a regular suit, brought in virtue of the permission ex¬ 
pressly given by the code, no Court is at liberty afterwards to go 
behind the order, and inquire wliether the Court, which disallowed the 
objection, had correctly appreciated the evidence as to possession, or had 
come to the conclusion erroneously, that possession was with the judg¬ 
ment-debtor. Consequently, at the hearing, we expressed our opinion 
that it was immaterial to the determination of the question submitted to 
us, whether or not the Court which had investigated the claim had formed 
an erroneous judgment on the question of possession. 

The effect of the order cannot he affected by the propriety, or other¬ 
wise, of the decision at which the Court, which investigated the claim, 
arrived as to the fact of possession. 

We proceed, then, to consider what is the effect of the order. Inas¬ 
much as the code declares that, in the suit brought to contest it, the claim¬ 
ant must prove his right, we understand the Legislature to have intend¬ 
ed that the order until reversed is conclusive as to right. 

It is not a novelty in Indian Law that possession, which is prima facie 
evidence of title, should be accepted as justifying a record of title unless 
and until the record is amended in pursuance of a decree obtained in a 
regular suit brought within a limited time. 

Thus Settlement Officers, when engaged in preparing the record of 
rights under Regulation VII of 1822, were directed toenquire into present 
or very recent possession, and to frame their record in accordance with 
the result of that enquiry, and if the parties affected appear before them, 
and an award is made, that award is final and conclusive, unless, within 
three years from the date of the award, the party who is aggrieved by it, 
institutes a regular suit to question it. We are unable to distinguish the 
principle on which the case cited at the argument was decided from the 
principle which should guide the Court in determining the point now before 
it. It appears not unreasonable that, to give some little security to titles 
which, in this country, are exposed to much peril, as titles derived from 
auction sales in execution of a decree, the Legislature should have required 
any person who makes a claim to attach property, [387] to come in within 
a limited time, and vindicate his rights if he have any, or thereafter to be 
barred from asserting them. 

The argument that limitation does not apply to a defendant is not in 
our opinion pertinent. The question is, whether or not the defendant is 
not bound by an order which he did nob contest within the time allowed 
bylaw. Inourjudgmeat; having failed- to prove'his'right within that 
time, he is-precluded from asserting it, by an order which has become 
final. 

Pearson, J.—“ The finding of the Court, undet S. 246 of Act VIII of 
1859, whether the attached property, is in the possession of the party 
against ■Wh'oih executiofi of decree is sought, as his own property and not 
on account of any other person, or is in the possession of some other person 
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in trust for him, or in the occupancy of ryots or cultivators or other 
persons paying rent to him, or whether it is not in his possession or in the 
possession of some otiier person in trust for him, or in tlie occupancy of 
ryots or cultivators paying rent to him, or that being in his possession, it 
is not so on his own account, or as liis own property, but on account of, 
or in trust for, some other person, appears to me to be an adjudication of 
proprietary right on the basis of possession. The order which may be 
passed on such finding is declared not to be subject to appeal, and would 
not, I conceive, be contestable at all, hut for the express permission which 
is given by the concluding words of the section to the party against 
whom an order may be given to bring a suit to establish his right. Those 
words show that the matter in dispute between the decree-holder and the 
■claimant is not, by reason of the finding and order under S. 246, so abso¬ 
lutely a res judicdta as not to be open to re-adjudication in a suit brought 
by the party against whoui the order was passed to establish his right. 
But in the event of no such suit being brought, the matter in dispute must 
be held to have been finally disposed of by the finding and order under 
S. 246, and to be absolutely a res judicata." 

The learned .Judge then distinguished the circumstances of the present 
case from those in special appeal No. 751 of 1874, in which as the judgment 
•continued there had been no adjudication on [388J the basis of posses- 
:8ion. in respect of the proprietary right in the property, which therefore 
could not be regarded as a res judicata ; while the order disallowing 
the claim on the ground of a lien was beyond the scope of the Munsif’s 
jurisdiction under the section.” 

The Division Bench (Stc.art, C.J., and Turner, J.,) made the 

ioUowing order:—In accordance with the ruling of the majority of the 

Bull Bench of this Court, we must allow the appeal, and reversing the 
decree of the lower appellate Court, restore that of the Court of first in- 
^stance, with costs. 


APPELLATE CIVIL. 

Present: 

Mt. Justice Pearsou and .Vr. Justice Spankie. 


Daia Chand and others {Defendants) v. Sarfraz Alt and 
OTHERS (Plaintiffs). [19th April 1877.] 

1 A. 425 = 2 lod. Jup. 115. 

a. Mortgage-Bedemptioii suit-Limitation prior to Act XIV of 1859. 

tj * of Cl 15 8.1. Act XIV of 18.59, there wap no limitation to 

au£ fo?the redemption o?Mortgage of landed property So that, assuming the 
factum of a mortgage prior to that enactment, it would be unnecessyy to enquire 
w^eHhe Engage was eSected; and. when there is an acknowledgment prior 
To 1859 t^e VTOotoi the mortgage itself would be unnecessary. 

'3. Acknowledgment of safcaisfinj right. 

An aobnowledgment. to save limitation, must be of a subsisting right, and not 
of a right already barred. 

^..Act XlVof 1859,3.1, Cl. 15 and Act IX of 1871, Sch. II,Art.l48. 

The orovisiDDB of Cl. 16, 8.1, Act XIV of 1859, relating to suits against a mort- 
Mffot for tb«-recovepyof theimmowjable property mortgaged, were modified'by 

Sob II A^IXof 1871. principally in this respect, that the acknow- 
Ua^lnt in writing of the mortgagor’s title or right of redemption, from tbe 
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date of which a new period of limitation is allowed to commence, is required to 
be made within the period of liuriutiou originally prescribed and reckoned from 
the date of the mortgage. (See 1 A. 117). 

[1-R., 12 C. -207. U.B.R. Civil (1802-90). 402 ; Not F.. 82 P.L.R. 1903 ; 2—D. 9 

C. 016 : R., IG M. 220. 17 B. 173.] 

On appeal to the Full Bench from the decision of a Division Bench,^ 
this case had been, at an early stape, remanded to the Court of first 
instance for decision on the merits. (See 1 A. 117 at p. 85, supra). The 
facts of the case, so far as they are necessary for this appeal, are as 
follows :— 

In a redemption suit, the plaintiffs in this case, the representatives of 
tlie mortgagors, relied on an acknowledgment of the title of the mortgagors 
contained in an entry in the settlement records of 1841, which was 
attested by the mortgagees’ representatives, the defendants in this suit. 
The lower Courts dilTered as to whether tiie acknow’ledgmenb was sufficient; 
without proof that it was made within GO years from the date of the 
alleged mortgage. On special appeal to the High Court the defendants 
contended that the lower appellate Court had wrongly placed the onus of 
proof as to the acknowledgment of 1841, it being incumbent upon the 
plaintiffs to show when the alleged mortgage was effected, and that the said 
acknowledgment was made within the statutory period, and tliat it was. 
not necessary for defendants to prove that such acknowledgment did not 
operate to renew the period of limitation, the finding of the lower appel* 
late Court as to the said acknowledgment having been made within sixty 
years from the date of the mortgage being purely conjectural, and without 
any evidence on the record to show when the mortgage was effected. 

JUDGMENT. 

[426] Pearson, J.—The provisions of Cl. 15. S. 1. Act XIV of 1859,.. 
relating to suits against a mortgagee for the recovery of immoveable [427] 
property mortgaged, were modified by Art. 148, Sch. ii, Act IX of 1871, 
principally in this respect, that the acknowledgment in writing of the 
mortgagor’s title or right of redemption, from the date of which a new 
period of limitation is allowed to commence, is required to be made within 
the period of limitation originally prescribed and reckoned from the date 
of the mortgage; the reason of the modification is, I conceive, discoverable 
by reference to S. 29 of the last mentioned Act, which declares that at the 
determination of the period limited to any person for instituting a suit 
for possession of any land, his title to such land shall be extinguished. 
The intention of the legislature was to allow a further period of limitation 
to run from the date of an acknowledgment, not of rights already extinct, 
but only of rights still subsisting. 

Before the enactment of Cl. 15, S. 1, Act XIV of 1859, there was no 
limitation to suits for the redemption of mortgage of landed property. In 
1841, therefore, when the acknowledgment, found in the settlement record 
of that year, was made by the defendants in this suit, or their forefathers, 
that they held the property in suit as mortgagees, there was nothing in 
the la.w to preclude the mortgagors from suing for the redemption of the 
mortgage. In other words, the right acknowledged was a right not 
extinguished by lapse of time, but still subsisting, the acknowledgment 
fulfils the intention and satisfies the requisition of the clause in Art. 148, 
Sch. ii, Act IX of 1871, modifying the provisions of Cl. 15, S. 1, Act 
XIV of 1859, and renders it unnecessary to enquire and ascertain when 
the mortgage, acknowledged in 1841, was actually made. , , i: • ; 

From this point of view, it is immaterial whether the first twp pleas 
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in the appeal now before us are good. The plea of res judicata set forth 
in the last ground of the appeal is certainly not established. 

The only question remaining for trial was whether the property in 
suit was mortgaged to the defendants' ancestors by the ancestors of the 
plaintiffs. That question has been determined in the affirmative by the 
lower appellate Court whose rinding on the point is not impugned 
hy the special appellants. 

[428] I would affirm the lower appellate Court’s decree, and dis¬ 
miss the appeal with costs. 

Spankie, J.—I am of the same opinion, 


APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Ju.dice Pearson. 


Agra S.wings Bank, Limited (Defendant) v. Sri Ram Mitter 

(Plaintiff). [20th April 1877.] 

1 A. 368 = 2 Ind. Jur. 23. 

1. Act XXIllof lliGl, S. ll—Barred smt—Excess nayment made by viistnke in e.ve- 
cation of decree- 

Per Stuart, C.J.—A suit will lio to recover an excess payment made by mis¬ 
take in execution of a decree, and is not barred by S. U of Act XXIII of 18G1, 
the (Question in such a suit being a matter outside the decree and not relating 

to its execution. 

Per Pearson, J.—contra. 

2. Jjirisdiction to entertain such suif. 

Such a suit, being one as for damages within the meaning of S. 6 of Act XI of 
1865, is cognizable by a Small Cause Court, and not by a Civil Court. 

[DIbb., 2 A. 61 (F.B.) ; Cons., 5 A. 94.] 

The Munsif dismissed the suit instituted by the plaintiff against the 
defendants, for the recovery of the sums alleged to have been paid by the 
plaintiff to the defendants under a mistake in excess of the sum due in 
satisfaction of a decree of the Small Cause Court, on the ground that it 
was barred by the terms of S. 11 of Act XXIII of 1861, being a question 
relating to the execution of decree between the parties to the suit in which 
the decree was passed. But the Judge decreed the plaintiffs appeal, 
holding that the question involved in the suit was not one which could be 
raised in execution of decree. The defendants preferred a special appeal 
to the High Court. 

JUDGMENT. 

[3891 Pearson, J.—I am of opinion that the suit is barred by the 
provisions of S. 11 of Act XXIII of 1861. The money now claimed by 
the plaintiff in this suit was claimed and realized from him m execution 
of a .decree which the defendant had obtained from the Small Cause, 
Court. Whether it was rightly so claimable and realizable was a question 
to be determined by the Court executing the decree, and cannot be made 
the subject of a separate suit. The precedent cited (1) by the lower ap* 
pellate Court in support of the contrary opinion does not support it. I need 
not [890] discuss the other questions raised by the pleas in appeal, The 
appeal should in my opinion be decreed with costs, the lower appellate 

(1) 4 B. L. B. lil.—^Aottiri Sin^h and oViert v. Bijay Nath Chattapadhya: 
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Court’s decree being reversed, and that of the Court of first instance being 
restored. 

Stuart, C. J. —The impression made upon me at the hearing of this 
appeal was that, contrary to my sense of justice, we were bound to hold 
that the suit was barred by S. 11 of .Act XXIII of 1861; I say contrary 
to my sense of justice, for it seemed to be monstrous that the law should 
forbid a remedy in such a case as this when money had been paid in 
excess of a decree by mistake, and only because, by inadvertence or other¬ 
wise. the blunder had been omitted to be noticed in the execution depart¬ 
ment, yet the language of S. 11 seemed to me to exclude all recovery by 
separate suit, wfion it says “ all questions regarding the amount of any 
mesne profit?, which by the terras of the decree may have been reserved 
for adjustment in the execution of the decree, or of any mesne 
profits or interest, which may be payable in respect of the subject- 
matter of a suit between the date of the suit and execution of the decree, 
as well as questions relating to sums alleged to have been paid in 
discharge or satisfaction of the decree or the like, and any other questions 
arising between the parties to the suit in which the decree was passed, 
aud relating to the execution of the decree, shall be determined by order 
of the Court executing the decree, and not by separate suit,” and the 
question before us appeared to be one relating to a sura which had been 
paid in discharge, or satisfaction of the decree, or tlie like, and was also a 
question relating to the execution of a decree. 

But on reconsideration, 1 have arrived at the conclusion that such is 
not a right application of S. 11 to the present case, and that, therefore, 
we need not do injustice in deference to a literal and arbitrary construction 
of that section. The provisions of S. 11, should, I think, be confined to 
matters within limits of, and not outside, the decree, and money paid in 
excess of the amount decreed is, in my opinion, a matter outside the 
decree. 

I have looked into the records in tliis case, and 1 find that the amount 
due under the decree was Hs. 516-8-3. but that by mistake tbe amount 
actually recovered was Rs. 592-11-0, the difference in [391] excess, Rs. 
76-2-9, being the sum now sued for. These figures do not appear to be disput¬ 
ed, and they show that Rs. 76-2-9 not only never formed any portion of the 
decree, but could in no construction of it be items connected with it. It 
was simply a sura of money that was improperly, erroneously and illegally 
obtained under the guise of the process of execution, and with regard to 
which no order could be made in the execution department. The present 
suit was, therefore, the necessary remedy. These views I find are sup¬ 
ported by two Calcutta rulings, in which it is laid down that S. 11 of Act 
XXIII of 1861, does not enable any party to recover in execution anything, 
except that which has been given by the decree, and that the “ question 
as used in S. 11 must relate to something comprised in the decree, and 
that any other cannot be a question relating to its execution, Ekoiin 
Sijig a 7 id others v. Bijaij Nath Chattapadhya (l), following Baromhait 
Chaudkrani v. Dhiwiari Chandhrani (2). It is true that the ruling appears 
to be opposed to a Full Bench decision of the Madras High Court, Ariui- 
chilla Pillai v. Apava Pillai (S), by a majority of three Judges to 
for myself, I prefer the reasoning of the Chief Justice (Sir C. Scotland) 
0. J.) and Mr. Justice Innes, which, so far as it goes, is in accordanne with 
the principle of construction recognized by-the Calcutta ruling to which 
I referred. __ 

(l) 4 B. L. R.. Ap. C. lU. (2) 1 B. L. R., Ap. C. 138. 

(3) 3 Mad. H. C. R. 188. 
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Respecting, therefore, the competency of this suit, I agree with the Zilla 
Judge. But I differ from him when he says that the suit is cognizable 
by the Civil and not by the Small Cause Court, for, in my judgment, the 
claim is in the nature of damages within the meaning of S. 6 of Act XI of 
1865, and this conclusion seems to be in conformity with several Calcutta 
rulings (l). 

I would, therefore, annul the judgment of the lower appellate Court, 
and dismiss the suit on the ground of want of jurisdiction, but without pre¬ 
judice to the plaintiff suing in the Small Cause Court, and for that purpose 
direct the plaint to be returned to him. It is unnecessary to say anything 
as to the plea of limitation. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Ju-^tice Spnukw. 


The Empress of India v. Eameshak Rai. [23rd April 1877.] 

1 A. 379 = 1 Ind. Jur. 743. 


Cri»i. Pro. Code, 1872, S. 297—Separate offences—Offences of fabricating false evidence 
and voluntarily assisting iu disposing of stolen p-operty—Penal Code, Ss. 192, 193, 

Hi. 

Where the accused voluntarily assisted in concealing, or disposing of. or making 
away with stolen property, and was also found to have concealed it in the field 
of an enemy of his. with a view that it might be found there and that he might 
be apprehended and eharged with theft, held, that the Magistrate acted properly 
in convicting and punishing the prisoner for the two separate ofiences of fabricat¬ 
ing false evidence, under S. 19‘2. I.P.C.. and of voluntarily assisting in disposing 
of stolen property, under S. 414, I-P.C. 

Application under S. 297, Grim. Pro. Code 18t2. 

JUDGMENT. 


[380] SpanKIR, J.—It is admitted that the pins were stolen property. 
It was brought home to the prisoner, Rameshar Rai, that he had volun¬ 
tarily assisted in concealing, or disposing of. or making away with this 
property which he knew, or had reason to believe, to be stolen property, 
and he was punished tor this offence. lie also is found to have concealed 
the property in the field of one Sedari an enemy of his own with a view 
that it might be found in his (Sedari's) house and field, and that he might 
be apprehended and charged with the theft. There is also a strong pre¬ 
sumption that he instigated one Bhagi to conceal pins in Sedari s house. 
It is argued that if the disposal of the property was committed with the 
object of placing it, or causing it to be placed, in Sedari s field to bring 
him into trouble, one offence only and not two distinct offences were 
committed. But I cannot accept this view of the case It may be that 
the Magistrate was of opinion that there was not sufficient evidence to- 
show that the offence fell under S. 411, viz., that there wa^ a dishones 
receiving of stolen property within the meaning of the word dishonesty 
as defined in the Penal Code. He therefore applied S 414 In the 
commission of an offence under this section, it is sufficient that the accused 
be proved to have voluntarily assisted in concealing, disposing of, or making 
away, with property which he knew or had reason to believe, was stolen 
proiwrty. fact that he did ao,[38l]conYiet3 him of an offence against 

(1) 2 Ap. C. 172, 2 B.S.N., 13 and 10 W.R., 75 ; and 9 W.R., 336. 
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property under chapter xvii of the Penal Code. He may then or at the 
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° theft of the property so concealed by him B^ut he 
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p opeitN .\Uo he fulfilled the condition of the offence as defined in 
at section, h diu not matter where he concealed it. He should not 
Lave concealed it at alt. or caused it to be concealed voluntarily either in 

Si -- - ^ehero 

.. ."Ss :^d iiis-oS 

hfSed ■’« intentionally 

iindpi- IQ" ( H u 1 offeree possibly wasone more nearly coining 
ndei S. m o the Penal Code. There could be no doubt that in hiZg 

c rcumstance ott? " t'lat they might be found and that tiie 
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Lheve h,'f h^Vi • “"•e“"'^t^>'eee might lead the Magistrate to 

would he and i'f” connected with the theft, under S, 192 

the otW» evidence, and is a distinct offence fron 

ee no reaeon l"g i“ ^i^Pn^ing of the stolen property. ' 

see no reason to interfere, and dismiss the petition. 


appellate civil. 

Present: 

Sir Robert Stuart, Kt.. Chief Justice, and .1/r. Justice OUfkld. 


B.wan’i R.im (Plaintiff) v. KoL.an.aL .iND others (Defendants). 

[Snd May 1877.] 

1 A. 392. 

Hayidi —Opdon of hoHer. 


thJa^?n?'o^"t,°di:b»ou'^', anVhe°'tl“ r 


the dlfnmKntstl''’ "’’'d ^ '’"“‘^i ‘^'^wn by two of 

who manage? T defendant, Ram Kishen, 

wno managed a branch of the firm at Calcutta, After due nresentation 

and acceptance of the hundi by the third defendant at Calcuttl the latter 

be-ame insolvent before the hundi matured. The payee of the hundi, 

accordingly, sued all three defendants for the recoUy of the amount 

Tai?humlL ’’ ® defendants on obtaining the 

and that th^threl ‘ hundi had not been paid 

fn its^tur sdiitio d “'® together with- 

CouH dkmfssed th ‘ru ^ i”'™'' aPPell»l« 

Court dismissed the suit on_ the ground that the Court of first instance 

could not without the sanction provided by S. 4, Act XXIII of 1861. pass 

i decree against the defendant who resided beyond its jurUdicto A 

special appeal was preferred by the plaintiff to the High Court. 
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JUDGMENT. 

[393] If it had been necessary to make Ram Kishen a defendant in 
this case, the procedure sliould liave been as provided by S. 4 of Act 
XXIIl of 1861. and the sanction of tiie proper Court in Calcutta obtained, 
but we do not consider chat it was necessary to implead him at all even 
if he had not declared his bankruptcy, which it appears he did, when the 
hundi was presented to him for payment. The holder of a hundi, or, in other 
words, of a bill or note, is not bound, in the event of its dishonor, to sue 
all the parties liable to him under it. but he may, at his option, select his 
defendant or defendants as he may judge best for recovery of the money. 
This is the law of England, whore, although the holder of a bill may have 
issued the writs, or a writ, against all or any of his debtors, he is not 
bound to sign judgment against them all, but may select any one or more 
of them, and 1 am not aware that the law is different here. Besides, in 
the present case, the two defendants, Kolalml Ram and Gobind Ram, were 
those who got tlio whole Rs. 600 from the plaintiff, and it would have 
been sufficient to have proceeded against them, and to have left their 
bankrupt representatives in Calcutta alone, especially as bis declared bank¬ 
ruptcy, which was tantamount of itself to a refusal to pay, gave the plain¬ 
tiff a cause of action against the oclier two. This view of the law also 
avoids objection on the ground of misjoinder. 

[394] We set aside the decrees of both the lower Courts, and remand 
the cause under S. 351 of Act VIII of 1859, for trial of the suit on its 
merits against the two defendants, Kolahal Ram and Gobind Ram, for the 
whole amount claimed under the hundi. The costs of this appeal to 
abide the result. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 


Hurst {Plaintiff) v. The I^Iussoorie Bank [Defendant). 

[3rd May 1877.] 

1 A. 762. 

Real properly—Legacy—Bushand and wife. 

When property is devised to a married woman, so as to be absolutely for her 
sole use and benefit, and free from the controli debts and liabilities of her 
husband,'’ its conversion into any other form of property does not change its 
character and conditions, even though such conversion may be made in anticipa¬ 
tion of the legacy* 

Accordingly, where a married woman entitled to such a legacy purchased real 
property by borrowing the purchase money from her husband in anticipation 
of her legacy (and subsequently discharged the loan with moneys obtained by 
the assignment of her legacy), held that although the deed of conveyance of the 
real property did not recite that it was for her separate use, the property was 
still of the same character, and subject to the same conditions, as the legacy, 
and was therefore not liable for the debts of her husband. 

Afc the request of Joseph Hurst, the village of Mohkampur, which he 
agreed to purchase, was not conveyed to him, but to his wife, by a deed 
of sale dated 14—11—1868, for Rs. 6,000. The purchase-money was paid 
by Joseph Hurst by a cheque on the defendant-Bank drawn against a cash- 
oredit loan he had with the Bank. Simultaneously with the registration 
of this deed of sale, a ^ower of attorney, appointing Joseph Hurst manager 
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of the property on his wife's behalf, was also registered. In suit No. 155 
of 1874, the defenclant-Bank held a decree against Mr. aud Mrs. Hurst. In 
suit No. 185 of 1874, the same Bank held a decree against Hurst and his 
brother-in-law. In suit No. 56 of 1876, a third party held a decree against 
Mr. and Mrs. Hurst. On 31—3—1876, the village of Mohkampur was 
attached in execution of the decree in suit No. 155 of 1874, and the sale of 
the same was ordered to be held on 20—5—1876. On Mr. and Mrs. Hurst 
satisfying the decree in part and executing an agreement to pay the balance, 
this sale was postponed sine die. The said village was again attached on 
13—7—1876, in execution of the decree in suit No. 185 of 1874, and the 
date for sale was fixed for 20—9—1876, The objection of the plaintiff 
Mrs. Hurst, made on 20—8—1876, being disallowed, the property was pur¬ 
chased with notice of her claim by one Beresford at the execution sale 
held on 20—9—1876. Meanwhile, on IS —3—1876, the plaintiff instituted 
the present suit against the defendant-Bank, claiming the reversal of the 
order of 9—8—1876, and all subsequent acts and orders made under it 
and praying for a declaration of her right to the possession of the property 
as full proprietor (and in proprietary right), basing her suit on the deed of 
sale dated 14—11—1868. The lower Court fixed as an issue, among 
others, “ Was Rs. 6,000, the price paid for Mohkampur, part of the 
plaintiff's legacy under her father's will or not?” On this sole issue, the 
suit was dismissed. The plaintiff appealed to the High Court. 

JUDGMENT. 

[V6i] Stuart, C.J.—This is a regular appeal from a decree of the 
Subordinate Judge of Dehra Dun dismissing the plaintiff's claim to pro¬ 
perty called the estate of Mohkampur in virtue of her separate and 
exclusive right as a legatee under her father’s will, and by which he 
bequeathed to her a sum of Rs. 12,000. The will was dated the 16th 
February 1864. and there was a codicil dated [765] the 24th February 
1865. The testator, J. N. Heseltine, the plaintiff's father, died on the 8th 
March 1865. The nature and terms of the will had been the subject 
of a previous suit with respect to a, mortgage directed by it to be made, in 
which the plaintiff’s rights as a legatee came to be considered. This suit 
came up in regular appeal to this Court, and was heard by Oldfield, J.i 
and myself, and determined by our dismissing the appeal and suit on 
grounds and for reasons which we fully explained in our judgmen ts (1)- 

(1) APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt.. Chief Justice, aud Mr. Justice Oldfield. 


Hepoi-ted under a special order of the fJon'ble the Chief Justice. 


Vaughan v. Heseltine. [8th June 1S74.] 

1 A. 753. 

Stuart C.J.—This is a regular appeal from the Court of the Subordinate Judga 
of Dehra Dun in a suit by the plaintiff. Vaughan, against the defendants, Heseltine 
and Hurst, to recover Rs. 19,247-8-0. principal and interest alleged to be due on a 
mortgage on certain property called the Ellenborough Hotel estate, under tbe follow¬ 
ing circumstances : The plaintiff, Mr. Charles Frederick Vaughan, sued as one of the 
executors of the late Mr. J. N. Heseltine, who died on the 8th March 1865. 
will dated the 16th February 1864, and a codicil thereto beating date the 24th 
February 1865. By the will the testator disposed of his estate and effects, and van- 
ous legacies were left to different parties, and among others two sums both of Rs. 

Rs. 12,000 in all, on certain conditions and contingencies to the testator’s grand- 
children, Joseph Hurst and Isabella Hurst, but in the event of their deaths, as thero* 
in explained, he directed the said two suras [757] of Rs. 6,000 to be paid ” unto iiiy 
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The record in that previous suit containing the proceedings in the 
lower Court and this Court was put in as evidence in the present suit, 
and it thus appears that the facts which gave rise to the present litigation 
are these: On the 14bh November, 1868, Mrs. Hurst, the plaintiff, pur¬ 
chased the estate of Mohkampur from one Mary Wood, the price, as 
stated in the sale-deed (and correctly stated, for there can be no doubt on 
this point), being Rs. 6.000. This sum was not at once paid down in cash 
by the plaintiff, although it does not appear to be disputed that she, and 
she alone, was the actual vendee, the money having been found by Mr. 
Hurst, the plaintiff’s husband, she, the plaintiff, claiming that it was on 
the credit of her legacy that the sale to her took place. Subsequently to 
this purchase, that is. on the 2otli November, 1869, the plaintiff purchas¬ 
ed from a Mrs. Walsh a certain property called Ashton Cottage, the con¬ 
sideration being Rs. 2,000, which had apparently been raised in the same 


daughter Mrs. Charlotte Hurst, the mother of Joseph Hurst and Isabella Hurst, for 
her absolute use and benefit, and her receipt for the same, whether covert or sole, 
shall be a sufficient discharge for the same.” The will appointed the testator’s son, 
Robert Henry, and his son-in-law. Joseph Hurst, one of the defendants, to be execu¬ 
tors thereof, and by a separate nomination he appointed the plaintiff "and the 
Administrator-General of Bengal for the time being ■' to be trustees of the will for the 
carrying out the trust thereby declared, and by the 20th clause of the will the testator 
made the usual provision for the continuance of the trust in the event of death or 
failure. By clause 9 of the will the testator specially devised the Ellenbnrough Hotel 
estate to the use of " my said Robert Henry, his heirs and assigns, upon condition that 
he or they do. upon being so requested by my trustees, execute and deliver to them a 
good and sufficient mortgage of the said Ellenborough Hotel estate for securing pay¬ 
ment of the sum of Rs. 16,000, &c.'’ Such were the provisions of the will on these 
points ; but the codicil, whiebisot considerable length, altered and revoked the will in 
various particulirs, and among other things it altered the will as to the trustees as 
follows: “ And whereas by the 19tb clause of my said will I have nominated and 
appointed the said Charles Frederick Vaughan, in the said will styled Mr. Charles 
Vaughan, and the Administrator-General of Bengal for the time being to be trustees 
of my said will, now I do hereby revoke such said appointment, and I do ncniinaie and 
appoint the Official Trustee of Bengal for the time being to be sole trustee of my said 
will for the purpose of carrying out the trusts therein and herein declared, and I declare 
that my said will shall accordingly be so read and construed as if the .said Official Trustee 
of Bengal for the time being had in my said will been named and mentioned instead of 
the said Mr. Charles Vaughan and the said Administrator-Genoral of Bengal for the time 
being." There was therefore to be but one trustee and that" (/fficial Trustee of Bengal ” 
in place of Mr. Vaughan and the Administrator-General of Bengal as provided by the 
will. The codicil then goes on to revoke the said 20th clause of the will, and also the 
clauses providing for the legacies to the grand-children, “and in lieu and instead there¬ 
of." codicil provided as follows : I do hereby give and bequeath to my daugh-[758]ter 
Charlotte, the wife of my said son-in-law Joseph Hurst, and mother of my said grand¬ 
children Joseph and Isabella Hurst, the sum of Rs. 12.000 absolutely, for her own sole 
use and benefit, free from the control, debts, and liabilities of her present or of any 
future husband with whom she may hereafter intermarry; and I direct such said 
sum of Rs. 12,000 to be paid to my said daughter Charlotte on her sole and personal 
receipt from and out of the sum of Es. 10.000 charged upon my Ellenborough Hotel 
estate, situate at Rajpur aforesaid, under the terms and conditions of the 9t.h clause 
of my said will, such said payment to my said daughter Charlotte to begin and 
commence from the receipt by the trustee of this my will of the second instalment of 
Rs. 8,000 provided for in the said 9th clause of my said will, and to continue until the 
said sum of Rs. 12,000 shall be fully paid and satisfied from and out of the said fund, 
and any balance that may remain due after payment of the last of such instalments 
shall be paid and satisfied out of the general assets of my estate.” We may presume 
that the testator had good and sufficient reasons for this change in bis testamentary 
arrangements, and the circumstances which gave rise to this suit may well suggest 
what these reasons were. They are at least intelligible. But it will be observed that, 
while the codicil revoked the appointment of trustees as made by the will, it contained 
no express revocation of the testator's direction to bis son to execute and deliver the 
mortgage itself for Rs. IC.OOO, and in fact, on the 2ad March 1866, which was within 
ayear from bis father'sdeath, the son did. with the apparent approval of all concerned, 
including the plaintiff himself, execute a mortgage-deed of the Ellenborough Hotel 
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way as the previous Rs. 6,000 for the purchase of ^lohkarapur. The 
two sums amounted to Rs. 8,000, which sum Mrs. Hurst swears in her 
deposition she repaid to her husband, first by endorsing over to him a 
draft for Rs. 7,875, being the sum, as explained by the plaintiff, to have 
been netted for her legacy, and by cash payment from herself of Rs. 125. 
The Subordinate Judge appears to sneer at and discredit this last circum¬ 
stance, although it is not apparent wiiy he should do so. For myself I 
do not see why it should be considered an “ odd circumstance” that the 
plaintiff, situated as she was, could not command Rs. 125 on her own 
account, and there is not a particle of evidence to show that it was not 
her own money. The poor woman had suffered in pocket sufficiently 
alreadv, for she tells us, and the fact plainly aupears in the record of the 
[766] other suit to which 1 have adverted, that after a good deal of 
negotiation she disposed of her legacy of Rs. 12.000 to Mr. Vaughan one 


1 A 753 in favour of Joseph Hurst and Mr. Vaufehan. and who. it will bo recollected, 

were the trustees originally appointed. It is not disputed that the testator's estate was 
ample for all bis testamentary purpo.ses, and that there would be little or no difficulty 
in raising the Us. 16,000 on the security of the Ellenborough Hotel estate. But some 
delay occurred, and it would appear that at the end of 1969 or beginning of 1870, 
Mr. Vaughan, the plaintiff, comnicncecl negotiations with Mrs. Hurst for the purchase 
of her legacy, the result of wliich was that he. being an executor of the will, purchased 
for the price of Rs. 8,000 a legacy of Rs. 12,000. Vaughan himself states that he 
does net [759] recollect by whom the proposal for the purchase was made, but in the 
opinion of the Subordinate Judge it came from himself. This was the crisis of the 
suit in the Court below, and the Sulmrdinate Judge's decision was that such a 
transaction could not stand, .and he dismissed the suit with costs, Without pro¬ 
nouncing any judicial opinion on the question, which from what I am about to explain 
we are not called upon to do, 1 may be permitted to say that such negotiations between 
the executor of a will and a legatee are very questionable and improper, and if this 
case had been argued before us on the basis of the lower Court's judgment, it is I 
think probable that we would not have found much fault with it. But at the hearing 
of the appeal before us the counsel for the respondent, disregarding the appellant’s 
argument on the merits of the Subordinate Judge's decision, took tbe objection that 
the mortgage deed which is the basis of the suit is invalid, and affords no cause of 
action to the plaintiff, on the ground of its not being conformable with the true cons¬ 
truction of the will and codicil, and I am of opinion that this objection is well-founded. 
Alt-liough in the form of a suit to recover on a mortgage of a portion of tbe estate, it is 
really in the nature of one for the administration pro fnnfo of that cetatc, and it is 
important to consider what were the testator’s wishes and intentions. I observe 
that in the mortgage-deed itself the codicil is referred to by date, and is there described 
as " in no way revoking that portion of tbe 9th clause of the will hereinbefore recited,” 
but whether this was tbe idea of the mortgagor himself or the opinion of his legal 
advisers or draughtsmen, if is in my judgment altogether erroneous. The direction to 
the son contained ir tbe will was to execute and deliver a mortgage-deed to the 
trustees, that is to Mr. Vaughan and the Administrator-General of Bengal. The 
appointment, however, of these gentlemen wa.s expressly revoked by the codicil, and a 
single trustee, in the person of “ the Official Trustee of Bengal,” was appointed in their 
stead. It is impossible therefore to contend that the mortgage, as actually made, 
was an administration pro tanto of the testator’s estate according to his true inten¬ 
tions. Tbe objection is indeed an obvious and substantial one, and it is extraordinary 
that the codicil to the will on which it is founded should have been overlooked, not 
only by the Subordinate Judge himself, but bv all the parties before him. 

[760] Without prejudice therefore to any suit which may be instituted ff^r 
carrying out the intention of the testator with respect to the direction to mortgage, 
or generally for the proper administration of the estate, I could dismiss this appeal, and 
dismiss the present suit; but seeing that the objection allowed by this judgment was 
not taken in the Court below, without costs. The Mussoorie Bank, however, who are 
the holders of a mortgage by the testator himself, and who have been obliged to 
intervene as co-defendants and co-respondents, are entitled to their costs, and these 
the plaintiff, appellant, must pay. . 

OLDFIELD, J.—The plaintiff in thissuit, C.E. Vaughan, is one of the executors i 
the will of J.N. Heseltine. The defendant, R.fl.Heseltine. is thesonof J.N. Hesel ii^* 
and also one of the executors. The suit is to recover, as one of the J 

Rs. 19,427-8-0 principal and interest, on a mortgage-deed of the Ellenborough 
estate. It appears that, under the will and codicil of the late J. N. Heseltine, 
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of the executors of her father’s will, for Rs. 8,000. This, as remarked by 
me in the previous suit, was a very improper transaction on Mr. 
Vaughan s part, and it might have been set aside if she had been so mind¬ 
ed and it had been worth her while, hut no question of the validity of 
this transaction arises in the present case. I only now allude to the 
circumstance for the purpose of showing that the sum she thus obtained 
for the legacy was the precise amount of her purchase of Mohkampur and 
Ashton Cottage, and the question as to the identity of that payment, as 
regards its legal character as well as its amount, with her legacy, or 
whether the payment had been made by her husband from its own resources, 
or what must be taken to be such, is the first question that has to be 
considered. The next question is one of law, viz., whether, if the money 
was hers and not her husband's, it could be used and dealt with by him 
in the way stated by the Subordinate Judge. 

The Subordinate Judge correctly states that the first of these is the 
one important question, although very inconsistently with that he thus 
expresses himself in his judgment: “ That he {the plaintiff’s husband) 
got the legacy money there is no doubt, but there is equally no doubt in 
my mind that he received it as any other husband would do money 
coming to his wife,” adding, with apparent inconsistency, that “the issue 


■e!>tate knowa as tbe Ellenborougb Hotel estate was devised to the use of bis sod R. H. 
Heseltine. defeudaat, rcspoodenc, upon condition that he should execute and deliver to 
tbe trustees under tbe will a mortgage of tbe said estate for securing to tbe said 
truslees payment of Rs. 16,000, to be paid by equal yearly instalments of Rs. 3,000 
each, tbe first to be paid at the expiration of cne ye.vr after the death of the testator, a 
sum of Rs. 12,000 to be paid out of the above sum to testator’s daughter Charlotte 
Hurst, and the rest as otherwise devised. The will and codicil further made R. H. 
Heseltine, defendant, J. Hurst, and C. F. Vaughan, plaintiff, executors, and the 
Official Trustee of Bengal for r,lie time lieing the sole trustee for the purpose of carrying 
out the trusts named in the will. After the death of the testator the mortgage-deed 
ou which this suit is based was executed by R. H. Heseltine in favour of the other two 
executors, Hurst and Vaughan, and the latter now sues to recover under it. 

The claim was dismissed by the lower Court on a preliminary objection, and the 
appeal rests on the same ground, which has been fully discussed in tbe judgment of tbe 
Chief Justice. It is unnecessary for me to notice this point, as I am of opinion that 
the appeal must be dismissed on a ground taken before us by the respondent’s counsel, 
that the mortgage-deed is absolutely void, and [761] the claim on it unmaintainable. 
The title of the parties to the mortgage-deed and to execute the mortgage rests solely 
on the will and codicil of J. N. Heseltine and if these be examined it will be found that 
they convey no power to execute such a mortgage. The will directed by the 9tb para¬ 
graph that'the Ellenbocough Hotel estate was devised to “ R. H. Heseltine his heirs 
and assigns, upon tbe condition that he or they do on being so requested by my trust¬ 
ees, execute and deliver to them a good and sufficient iportgage of the said Ellen- 
borough Hotel estate for securing to the said trustees, their executors, and administra¬ 
tors, payment of the sum of Rs. 16,000 hereinbefore bequeathed to them upon trust, 
Ac.,” and by the codicil the Official Trustee was appointed sole trustee, while R. H. 
Heseltine, Hurst and Vaughan wore appointed executors. 

There has been no conformance with the terms of the will and codicil in the execu¬ 
tion of the mortgage-deed the basis of this claim, which is executed, not in favour of the 
trustee, but of two out of three executors. The intention of the parties was to carry 
out the condition of the will and codicil, but these gave no power to execute such a mort¬ 
gage-deed, which has been made cootrary to the will and codicil and under a mistake 
as to the facts on the part of the parties to it, that they were thereby carrying out the 
conditions of the will and codicil. Such a deed is invalid and can convey no right to 
the property to the plaintiff. Tbe claim therefore must fail. 

There is one plea raised in appeal which is to be noticed, whether the Manager of 
the Mussootie Bank was properly made a party to the suit, and I consider he was, inas¬ 
much as holding ao alleged prior mortgage on the property, he had an interest in 
asserting its priority in this suit which included a claim to bring to sale the property. 

I would therefore, though on different grounds, affirm tbe decision of the lower 
Court, and dismiss the appeal, but without costs as r^ards all the defendants except 
the h^nager of the Mussoorie Bank who should get bis coste. 
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drawn which need he consi<1ered is, Was this Rs, 6,000, the price paid for 
Mohkainpur, part of Mrs. Hurst’s legacy under her father's will or not?” 
and he decides that it was the husbanil's money and not the plaintiff’s. 
Tliore is a confusion of mind and want of legal knowledge in all this on 
the part of the Sul>ordinate Judge which I by do means desire to rebuke, 
for Mr. AleKander has done his best according to bis light, although I 
could have wished ttiat he had not been so dogmatical in the expression 
of his views. He ought to have known that Mr. Hurst could not deal 
with the legacy ” as any other husband would do with money coming to 
his wife,” and that he could not defeat her rights under her father’s will 
by any transaction of his own. His judgment appears to me to.be al* 
togetlier beside tiic case, and shows that he totally misapprehended the 
plaintiffs position and her rights under her father's will. 

[767] That the Rs. 6,000 paid for Mohkampur was her money and not 
her husband’s, is, I think, very plain. In the first place, tlie Subordinate 
Judge himself says that Mr. Hurst got hold of the legacy money, in the 
next place the respondents, defendants, argued their case here, as they 
appear to have done in the Court below, on the assumption that it was 
her legacy that had been used in raising the purchase-money for Moh¬ 
kampur, but that by conversion into cash it had changed its character 
and came under the control of her husband. Such a contention was 
totally unfounded in law, and I only refer to it now’ for the purpose of 
pointing out that, on the defendant’s own showing, the money raised and 
paid by Mr. Hurst was really the plaintiff’s and not his. But the plaintiff 
lierself was examined in the Court below, and her evidence is before us. 
The Subordinate Judge puts his gloss upon it, but I feel bound to reject 
this as altogether uncalled for. The plaintiffs evidence is not in any way 
contradicted or disputed, and I see no reason whatever for disbelieving it. 
It will be seen that it is clearly compatible and consistent with all we 
know of the facts. We have seen that her father made his will in 3864 
and died in 1865, and the time that elapsed between the date of the 
purchase of Mohkampur is amply accounted for by the litigation and 
negotiations which had in the meantime been going on, and which prevent¬ 
ed the payment to her of her legacy until the time mentioned by the 
Subordinate Judge. She states in her deposition as follows : “Myhusband 
paid the money for me: I was negotiating the sale of my legacy w’ith Mr. 
Vaughan, the executor: Mr. Vaughan sent me a cheque for the amount. 
viz., Rs. 7,875, on the Delhi Bank, and I endorsed the whole of it over to 
my husband: after this receipt I concluded the sale-negotiations for Ashton 
Cottage, which I had been carrying on for some time previously : the price 
of Ashton Cottage was Rs. 2,000: I paid Rs. 7,8,75 to my husband by the 
cheque, and Rs. 125 in cash : I sold my legacy for Rs. 8,000 and Mr. 
Vaughan made me go shares in the expenses, so I only got Rs. 7.875. 
And further on in cross-examination she says, “ I bought the village 
(Mohkampur) in anticipation of my legacy money.” 

Then as respects the Mussoorie Bank's bond she says : " Mr. Hurst 
signed the deed showm me because the loan was to him. not because 
he had any fight in the property.” And in regard to Mrs. [768] Dicks 
mortgage she deposes: “ The deed shown me was signed by Mr. Hurst 
and myself: I never read the deed in question, so I cannot tell how’ the 
words ‘ moveable and immoveable’ came into it: I did not get the loan, 
Mr. Hurst got the loan." The Subordinate Judge makes some unfavourable 
comments on this evidence,.but it is, I consider, unsafe to argue, as he 
does, against the conduct of a wife situated, as the plaintiff was, under 
the influence and control of a needy husband. I believe she spoke the 
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truth when she said she had not read this deed, and I also believe that 
she was totally unaware that she was transferring by it any riglits of hers 
acq^iired l)y means of her legacy. In fact she could not legally have 
joined in any such mortgage-deed without making the usual ackowledg- 
ment required of married women before the oHicer appointed by law for 
that purpose (see Act XXXI of 1854, Ss. 3. 4 and o), and it is not pre¬ 
tended that any sucl\ formality was observed on the occasion. 

From all these considerations I conclude and thoroughly believe that 
the Rs. 6,000 paid for Mohkampur was raised on the security of, and was 
in fact paid out of, the plaintiff’s legacy, and from no other source: and 
that being so the plaintiff ’s legal rights are not as stated by the Subordi¬ 
nate Judge. I have looked into the record of the previous suit, and I find 
it there recorded that the bequest of the legacy to the plaintiff in her 
father’s will and codicil is expressed in these terms : “ I do hereby give 

and bequeath to my daughter Charlotte, wife of my said son-in-law, 
Joseph Hurst, and mother of my said grand-children Joseph and Isabella 
Hurst, the sum of Rs. 12,000 absolutely for her own sole use and 
benefit free from the control, debts, and liabilities of her present or of any 
future husband with whom she may hereafter intermarry, and I direct 
such said sum of Rs. 12,000 to he paid to my said daughter Charlotte, on 
her sole and personal receipt from and out of the sum of Rs. 16,000 
charged upon my Ellenborough Hotel estate.” The effect of such a testa¬ 
mentary disposition is to give the plaintiff not only separate and exclusive 
use of the legacy money, bub sole and absolute control over its disposal. 
The law on this subject is clearly stated by Mr. Joshua Williams. Q. C., 
in his “ Principles of the law of Real Property,” 7th ed., 1865, p. 207 (an 
able and reliable work ol great authority in England, although the 
author is still [769] alive), as follows: “ Not only the income, but also 
the. corpus of any property, whether real or personal, maybe limited to 
the separate use of a married woman. Recent decisions have established 
that a simple gift of real estate, either with or without the intervention 
of trustees, for the separate use of a married woman, is sufficient to give 
her in equity a power bo dispose of it by deed or will without the con¬ 
sent or concurrence of her husband. The same rule had long been estab¬ 
lished with respect to personal estate.” Property is thus sometimes 
settled to wives so as to prevent even its anticipation by them. But it 
will be observed that there is no such clause in the will of the plaintiff's 
father. She did anticipate the legacy by accepting the Rs. 6,000 her 
husband raised for her on its security, and she was entitled to do this 
nor by so anticipating did she in any way change the legal character and 
conditions of the legacy itself, for that, as I have said, could in no w’ise 
be defeated by any contrivance on the part of her husband or any of his 
creditors. 

The (acts and evidence to which I have adverted, and which bring 
me irresistibly to this conclusion, appear to me to be clear beyond any 
doubt, and I see no necessity for a remand. 

I have only to add that, if tlie plaintiff’s husband took his loan from 
the Mussoorie Bank, either in ignorance of, or %vith the knowledge of 
plaintiff’s exclusive rights under her father’s will, he and the Bank must 
settle it between themselves, but in no case can the one or the other 
make any claim on the plaintiff, or make use of her money, should they 
succeed in getting it into their hands without her own deliberate consent 
given in the manner required by law. 

I would allow the appeal and, reversing the judgment of the Subor¬ 
dinate Judge, decree the* plaintiff’s claim. No'othert^conclusion could 
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satisfy not only the legal necessities but the justice of the case. The 
respondents must of course pay all the costs, those of the lower Court 
as well as the costs of tliis appeal. 

Spaxkie, J.—The subject-matter of the dispute between the par¬ 
ties and the facts of the case are clearly set forth by the Subordinate 
■fudge. The lower Court considered that the first issue laid down by 
him decided the case. That issue was, Was the sum of Rs. 6,000, the 
L770J price paid for Mohkampur, part of Mrs. Hurst's legacy under her 
father's will or not ? Ordinarily speaking, the Judge remarks, when we 
look at a transaction like the one which took place between Mr. and Mrs. 
riuist, we should say tliat the husband had bought the estate, entered 
his wife’s name as purchaser for reasons of his own, and that the endorse¬ 
ment of a cheque or draft made over to him some eighteen or nineteen 
months afterwards had nothing to do with the matter whatever. The 
losver Court comes to the conclusion that the money was Hurst’s own, 
and had no connection with the Rs. 7,875, the proceeds of the legacy, paid 
over to him nineteen montlis after the purchase. Tlie Subordinate Judge 
comes to this finding on the evidence of Mrs. Hurst which he considers 
contradictory and improbable. He holds also that Mr. Hurst got posses¬ 
sion of the legacy as any other husband would do monej’ comiug to his 
wife. 

It is contended in appeal that mauza Mohkampur is the separate and 
absolute property of the appellant, Charlotte Hurst, and the Court was 
wrong in finding that her husband, Hurst, was the true owner. Secondly, 
that the purchase-money of the village in question, though paid in the 
first instance by appellant’s husband, was eventually paid by appellant, 
who made over her legacy of Rs. 8,000 to her husband in satisfaction of 
the loan by means of which the said village had been originally purchased 
by her. Thirdly, that it is not shown that the legacy was paid for any 
other purpose. Fourthly, that the reason by the low'er Court for its 
decision are fallacious and erroneous, and do not support the conclusion 
upon which that decision is based. Fifthly, that the amount entered in 
the lower Court’s decree as pleader's fee is improperly calculated. 

The suit appears to me to have been insufficiently tried, and Charlotte 
Hurst s evidence to have been set aside on apparently too slight grounds. 
There is no reason to doubt that she bad the legacy in pi'ospect when the 
purchase was made, a legacy to herself, and for her own use and benefit 
and quite independent of her husband’s control. With this prospect be¬ 
fore her it was not unlikely that she might contemplate the purchase of 
immoveable property, and it was not improbable that her husband should 
have found the money for her in the first instance, and have received it 
back from her on payment of the legacy. She stated that, when the 
village w'as bought, they were well ofi’ as compared with their present 
[771] position, and were then perfectly solvent. She appears to have 
given her evidence freely. It was not damaged in cross-examination 
or by the Court when the Judge examined her. She may have beeil 
flurried by the Court, but I certainly do not trace in her evidence confused 
and contradictory statements. These statements at least remain uncontra¬ 
dicted. The other party produced no evidence at all. If the lower 
Court thought that Charlotte Hurst’s evidence was not satisfactory, she 
should have been allowed the opportunity of bringing forward sodq® 
proof in corroboration of it. It would seem, however, that the Sub¬ 
ordinate Judge was of opinion that the husband must needs have the 
control of the legacy, and that it was paid to him as any other money 
coming bo his wife would be paid. This, in fact, was doubtless pressed 
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upon him at tlie hearing, and indeed was contended here by respondent’s 
pleader, Mr. Quarry. Tliere is no doubt that, when from the terms of the 
gift, settlement or bequest, the pro])erty is expressly, or by just implication, 
designed to be for a woman's separate and exclusive use (for technical 
words are not necessary), tlie intention will he fully acted on, and the 
rights and interests of a wife sedulously protected in equity. There is no 
difficulty in this case as to the words used. The will of J. N. Heseltine 
gives the money to Cliarlotte Hurst ‘‘absolutely for her sole use and benefit, 
free from the control, debts and liabilities of her present or any future 
husband.” The money is to be paid to her "on her sole and personal 
receipt.” These words exclude the marital rights of a woman’s husband, 
and the property will be regarded as being for her exclusive use. 

So far then Charlotte Hurst, liaving certainly the exclusive control of 
this money left to her, might not unreasonably, as remarked above, liave 
entertained the idea of buying Mohkampur, and as her statements remain 
uucontradicted there was prima jade, no reason to doubt the truth of the 
claim. There are, however, alleged to be certain circumstances, such as 
the condition of Hurst’s affairs for some time past, and the fact that he 
had treated Mohkampur as his own, regarding which it would have been 
desirable that further inquiry should have been made. Hurst himself 
should have been examined, and he should have been questioned regarding 
the alleged advance to his wife of the sum necessary to pay for Mohkam¬ 
pur, and also respecting the mortgage of that village, amongst other proper- 
[772]ties, to Mrs. Dick. On the other hand, the defendant should have 
the opportunity of showing from any other evidence that he could pro¬ 
duce, that the money used was not Mrs. Hurst’s. The defendant, indeed, 
should have had evidence ready on this point, as it was in issue on the day 
fixed for trial. I do not understand why it was not produced if at hand, 
and if this suit were dismissed now the defendant would have himself to 
blame. But I would prefer, having regard to the fact that there are some 
suspicious circumstances in the case, that there should be further inquiry, 
and would remand the case to the Subordinate Judge in order that he 
should try and determine whether the purchase of Mohkampur was made 
by Charlotte Hurst on her own account and with money advanced by 
Hurst as a loan, whicli she subsequently repaid to him, or whether Hurst 
was the real purchaser and owner, and the money paid was his own. 

The determination of this issue in a satisfactory way would, I think, 
dispose of the case. The remand might be under S. 354, Act \ III of 1859. 
On return of the finding a week might be allowed for objections, and on 
the expiration thereof the appeal would be disposed of. 
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Act IX of 1861, Ss. 1 and 6—Quardian—Freah application. 

The relufial of a previous applicatioa for the gaardianship of a minor, under 
8.1, ActIX o! 1861, does nob preclude a (3ourt from entertaining a subsequent 
application for the same purpose. 
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1877 An application to the Jud^’o of Meerut, under Act IX of 1861, for 

May 8. custody and guardianship of a female minor, was refused, and no 

_ appeal from this order was preferred. Another application to the Judge 

praying that the Court might appoint the petitioner guardian of the minor, 
Appel- and remove the minor from the custody of persons who were arranging 
LATE improper inarriiige for her, was made by the minor's first cousin. The 
^ Court considered that it was precluded, under the terms of S. 6, Act IX 
I\IL. Qf ISGI, from cnteitaining any fresh application whilst the order on the 

- previous application remained undisturbed, and rejected it. 

1 A. 428--= The petitioner appealed to the High Court. 


2 Ind. Jur. ORDER. 

[429] Wc consider Unit this application can be entertained under 
the terms of S. 1. Act IX of 1861, and we reverse the Judge’s order, and 
direct him to enijuire into the application and pass an order according 
to law. The costs will abide the result. 
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SiTAL AND ANOTHER {Defendants) u. MadHO {Plaintiff). 
ArPEL- [9th May 1877.] 

late 1 A. 394. 

Civil. Laxo — Father's powers—Self-acquired property—Exclusive gift to one son — 

Factum valet (Acis done not void). 

An exclusive gift of self-acquired immoveable property made bya Hindu father 
to one of his sons, to the prejudice of the rest, is not invalid. The prohibition of 
such .1 gift, that may be inferred from the Hindu Law books, rests on moral cr 
spiritual grounds, and cannot affect the gift itself when made. 

[R., 10 B. 528. 10 M. 251, 20 A. 267 (P.C.)]. 

JUDGMENT. 

[394] Spankie, J.—The plaintiff and defendant, Sadho, in this suit 
are the sons of one Sital, also a defendant. 

The property in dispute is a dwelling-house purchased by Sital in 
1861, and transferred by gift on the 13th September, 1875, by him to 
Sadho. 

[395] The plaintiff sues to avoid the deed for gift in favor of Sadho, 
and claims a declaratory decree for a moiety of the house, on the ground 
that his father was not permitted by the Hindu law to make a gift of 
immoveable property to one son to the injury of the other. 

The defendant Sadho contends that the plaint discloses no ground of 
action, and the property in suit having been acquired by Sital, he was at 
liberty to dispose of it as he pleased. 

The Munsif held that, if the Hindu law did not allow the gift, the 
plaintiff had good cause of action. On the point of law it was not neces¬ 
sary to express an opinion, as the High Court determined it, laying down 
that tlie exclusive gift of self-acquired property to one son, when there 
were other sons, is illegal: Mahasukh v. B^ri (1). 

In appeal the Judge aflBrmed the decree, holding himself bound by 
the precedent cited by the Munsif (1), and believing that it represented 


1 A. 394. 


(1) H. C. R..N. W. P.,1869, 57. 
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the commonly veceived doctrine in these provinces, though tlie Ciilcutta 
Court hiid taken a diametrically opposite view of the law (1). 

The defendant in special appeal urges, as in the first Court, tluit the 
property having been self acquired by Sital, lie was quite competent to 
make a gift of it in favor of one son, to the exclusion of the other. 

The case cited as liaving been determined by this Court refers to no 
-authority expressly. The learned Judges ol)serve that tlie texts of the law 
support the doctrine that a man's immoveable property, although self- 
acquired, is nob within his power of disposal so absolutely, by gift in his 
lifetime, as to enable him bo give it all to one son. or grmidson. in exclu¬ 
sion of the rest. The Court also remarked that they had not to deal with 
the case of an unequal division of immoveable property, tor the gift was 
an exclusive gift; as the learned Judges do not cite their autliorities, we do 

not consider ourselves bound by the decision. • i,- \t 4.1 

[393] The learned pleader for the appellant, Pandit Ajudbia Nath, 
referred to various authorities and precedents of this, and the presidency 
Court. Some of the cases cited (2) are not absolutely conclusive on the 
point before us. The judgment of the judicial committee of the Prny 
Council in Ranqumma, appellant v. Atchama, respondent {3) 
a question relative to a second adoption of a son, the first adopted son 
being still alive. It appears, however, to recognise the competency 0 a 
father to dispjse of property that was not ancestral by an 
vivos" without the consent of all his sons, and so far the piinciple would 
extend to the case before us. the other case cited Aaim Auiam 
hnt V. Huree Pimth Bhao, Sree Newas Rao. and Lahcani Rao, lesponl- 

■ ents (4) does not touch the matter now in dispute. It ^ 

which disposed of the testator’s self-acquired property unequally amongst 

his sons, but it does not go beyond this. The case the Ag a 

Sudder Dewany Adawlat in 1861, is of no authority ( 0 ). It lefeis to no 

texts, and does nob enter into the point, or ’ , rn, h . j 

The precedent of the Calcutta Court, mddun Gopal riiakur a d 

■others" ( 6 ), refers to a, case in whicl, the plaintifl s 
acquired the lands in dispute. He had several wives 
By deed of gift he gave the property m dispute to the plamtifi s father, 
and provM sons by other deeds of gift T e p s father 

made a deed of sale of the property in ^a\or 0 e to sell 

held that, according to the Mibakshara. a father is not 
immoveable nroperbv acquired by himself; also that landed propeity 
■ acquired hy a grandfather, and distributed by him "^“'‘Sst his sons does 
not by such gift become the self-acquired property of the sons so as 
to enable them to dispose of it hy gift or sale, 

to the prejudice of the grandsons. In 's pxhaustivelv 

authorities are directly referred to, and e . [ 397 ] ( 7 ) 

treated. The other case cited from the Weekly J 

“Biwa Misr.” follows this judgmen i-The 
whether the father could, by will, make an unequal 
self-acquired estate amongst his heirs. But the principle ^Et e Court 
ruling would annlv to the suit before us, and both the decisions put 
The sUe iLrSa^'^^ on the tex^n the Mibakshara. th at we are 

P.“ n !'4 M.I.A, ,03; 

■9 lb 987 ; Agrai D. A., 1861, 723 ; H. C. N. W, P , 

(6)6W.R..71. E’) W.R.,287. 
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a sale 01 -gift s;,o«W not ha ma.lo without coiivening all'tU sons^ It 

n M ’fi ^ Jedares the grandson's right of prohibition if his unsenar- 

g ndlul^V^lTu i^ inheHt;Tfr'’h;s. 

Lnoi^rej bv thf r tip,. “ r “® '‘ if the eHects were 

was dependent Pam contrary, he must acquiesce because he 

IS (lependent. PaialOgoeson to explain the difference Although 

i ill'"" hei-'j'" '^”' ‘"/‘■‘'’k 'f fi^ndbither's property,, 

s n e thi ruhi-Z ■■'^S^-d to the paternal es'tate and 

the son must 13981 p "■'‘s ac,,uired by himself, 

property In sTnoel 

i^^tate L son h ,s ‘"^‘s^nmmately a right in the grandfather’s 

and p\"ra"s"‘9 ‘"fnd’inbetween para. 27, S. 1, chap. I, 
Lse oT\rud!n T i- le^^i-ned .Judges who decided the 

111^1.° ht of ^ • conflict is reconciled if 

a an ile fee ® 'j^'I^b-ed property of the father is treated 

"shll7not“and enforced at law. The words 

of Dower to dn the • * P‘'ebibition, hut not an absence 

is further civfln ^n ^h■^^ learned Judges add that a colour 

adm nltrf Ion nf in.l i! ^ Mitakshara on the 

Law TO 11 » W 7 h®' “h*”- X; ^ P^‘'^-10- Macnaghten's Hindu 

taini'ne actions s ' who are capable of main- 

ownershin of fathn^* d acquired by the grandfather, the 

awav wi h ?h fon 's equal, and therefore if the father make 

ff the m property so acquired by the grandfather, and 

in ertalei h»V®°®’'rl® ‘r Proceeding will be 

I mltled ®®“7®n.^‘‘''^®''k’‘°‘^ ‘*'® ®““be right of suit is 

self Tenu red i ‘® '^“'er alienees his own 

heen ’‘‘’i'’o®n 7 ?^ cited by the appellant's pleader as having 

reTarkii 7 h® ‘b® 'earned Judges have also 

remarked on these apparent contradictions, and they observed that the only 


(11 6 W. R., 71. 


(2) Uoreported. 
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rational mode which has been suggested of reconciling the apparently 
contradictory doctrine is to suppose that para. 27, S. 1, refers to acqui¬ 
sitions of immoveable property made by the father with the use and by 
the aid of ancestral funds. The community of interest which the son has 
with the father in the grandfather's property is the foundation of the 
restriction of the father’s power in respect thereof. But the son has 
no community of interest witli the father in property acquired by him 
independently of ancestral funds, and consequently there can be no restric¬ 
tion [ 399 ] on the latter’s freedom in dealing with it. But with due respect 
to the learned Judges who made these remarks, the true reason appears 
to be this, that as long as the father lives, the control remains with him. 
The sons, as we have seen, are dependent on the father. In chap. I, 
S. 5, para. 7, which declares " the dependence of sons,” is affirmed in the 
following passage, '* while both parents live, the control remains, even 
though they have arrived at old age,’ must relate to theeflccts acquired 
by the father or mother. This other passage “ they have not power over 
it ” (the paternal estate) " while their parents live.” must be referred to 
the same subject (self-acquired property). In Ss. 9 and 10, which ve ha\e 
already quoted above, the dependency on the father, and the predominant 

interestof the father in self-acquired property, is what restricts the son 

from exercising any interference with its disposal. This lb® 

tion is borne out by a passage in chap. YIII of the Smriti Chandrika, a 
work of special authority of the Madras School, where the interest of the 
son in the father and grandfather’s property is treated of. In para. 21 it 
is asked how could there exist such inequality while the son possesses a 
right by birth in both his grandfather’s and father's property. Tlie repl> 
is, that in the case of the grandfather’s property, the ownership, and also 
the independent power, are both equal in the father and son whereas in 
the case of the father’s property, while be is alive and free from defect, 

be alone possesses independent power, and not the son. 

We. however, are prepared to rest the reconciliation of the apparent 
contradiction, on tlie ground that there is nothing more than a prohibition 
implied in para. 27. S. 1. chap. 1. There is no express declaration that a 
gift or sale so made is ipso facte void, because the donor or vendor l^^as 
ao power to make it. and we also consider that the ruhngs Court 

on other points ot Hindu law have recognized the princi|de that though 
prohibition of certain acts may be implied, yet. where it is not declaied 
that there is absolutely no power to do them, those acts it done, are not 
necessarily void. This recognition is partially supported b> S i Thoinas 
Strange, who admits a certain discretion on the part of '■'’e 'athei 

to deal with self-acquired property, and also by a 
Vide chap. IX on in Macnaghten's Principles of Hindu law 

chap. I, where he lays down, as the result of [400] 
all authorities, “ that with respect to personal property of every descrip¬ 
tion, whether ancestral or acquired, and with respect to ■'ejl V 

acquired or recovered by the occupant, he (the father) is at liberty to 
make any alienation which be may think fit, subject on > p 

’’'“’’‘’Staining this view of the point in dispute, audfiuding, as we 
believe, that authority and precedent are with us, '"S have no h<^sitation 
in holding that the decision of the Judge is wrong, and that this exclusive 
gift by Sital the father, to his son Sadho. of the house m 
illegal under the Hindu law, and the facts not being disputed, the claim 
should have been dismissed. We accordingly decree this appeal and dismiss 
the claim, by reversing the judgments of the Court below, with costs. 
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Das (PUtnliff) e. SLANDEJi Das and others iDefeudants) 

[iHtli May 1877.] 

1 A. 429. 

1. inwlu La,r~J.,inlft.nU!,~£,rccl of the ialwdnciimi into it of stmugers. 

The Joint Iliiuiu fiinily „ constituted by the union of descendants bv heirship 

among itsmembers 

b\ blond, rel.iiionsbip and mimago. Properfy held in such co-parcenership 

Du eht e‘ - theinr.roiu.H.oo of .strangers in blood by auction 

purchase, necessarily breaks up the family relationship. ^ 

2. Assent of co^pnrcLOier to gift, 

undivided family is modified, nud 
the c har.icter of the properly is joint and undivided family propertvis destroyed 

)> the introduction of a stranger as-luctioo purchaser of a share of'tho propeay’ 

i UidatTa h Hindu law. would be neccs.Ly L 

v.i date a gift bs a member of the family, would no longer be necessary and a 
gift made without such consent would not be invalid. ^ 

[2—F2 A. 89d ; R., 21 B. 797. A.W.N. (1908), 200.] 

Defendants 2 and 3 and two others constituted an undivided Hindu 
lainily owning certain ancestral property in equal shares. The rights 
and interests of the two members other than defendants 2 and 3 in that 
property were purchased at an auction-sale by defendant 1, a stranger 
buhsequent to this the remaining members of the original undivided 
Hindu fami y (defendants 2 and 3) made a verbal gift of their property 
to the plaintiff whose application for mutation of names in his favour was 
rejected. Hence this suit by the plaintiff for partition and possession of 
her share. The plaintiff got a decree in the Munsif’s Court 

. Officiating Judge, relying on Elberling on Inheritance, 

paia. 281, p. 132, and Macnaghten’s Principles of Hindu Law, vol. 2, p.224, 
ruled that a gift of any portion of joint ancestral property without prior 
division and in the absence of the assent of all the co-sharers, is invalid 

Court plaintiff appealed to the High 


JUDGMENT. 

t-u 7!u opinion that the Judge has not properly considered 

the eftect of the auction-purchase of the respondent on the constitution of 
the joint family and the. joint property; that purchase by introducing a 
stranger as owner 0 the rights and interests of two of the members of 
he original undiviaed Hindu family broke up tlie constitution of the 
family as an undivided Hindu family. The joint Hindu family is con¬ 
stituted by the union of uescendants by heirship from some common 
ancestor and there must be connexion among its members by blood, 
relationship, adoption, and marriage. Property held in such co-parcener- 
ship will be joint family property, the introduction of strangers in blood 
by auction-purchase necessarily breaks up the family relation 

Sir J. Strange, writing of the joint family, says "in the property 
thus descended so long as they remain undivided, the family possesses a 

community of interest and the context shows that a descent of heirs is 
meant. 
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[431] We may refer also to a passage in West and Buhler, Part II, 
ii, and the rules under which partition which operates in respect of the 
undivided family takes place, show that an undivided family is constituted 
in the sense indicated. 

The gift to the plaintiff is therefore not invalid on the ground held 
by the Judge. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Oldfield. 


AMBIKA DAT {Plaintif}') V. SUKHMANl Kl.’AR AND ANOTHER 

{Defendants). [25th May 1877.] 

1 A. 437=2 Ind. Jur. 179. 

1. Hindu Law—Joint and undivided ancestral proyerUj-Definement of shares~In. 

su£icient evidence of partition—Enjoyment of prolils. 

The fact that there was a defiaement of shares followed by entries of separate 
interests in the revenue records, with respect to some portion only of the family 
property, is an important piece of evidence towards proving separation of title 
and interests ; but it will not necessarily amount to such separation. It must 
be shown that there was an unmistakeablc intention on the part of the share¬ 
holders to separate their interests, and that the intention was carried into effect. 

2. Evidence of partition. 

The best evidence would be separate enjoyment of profits and separate dealings 
with the property. 

[1—R.. 4 B. 157, 1-2 C. 96; Cons., 10 A. 490 = 8 A.W.N. 20-3 ] 

In a suit by the plaintiff in 1874 against the defendants, widows of 
the plaintiff’s deceased cousin, Debi Prasad, for possession of certain land¬ 
ed property, ancestral and acquired, with other estate, of which the 
defendants were in possession, the plaintift alleging that his deceased 
cousin and himself were members of a joint and undivided Hindu faniilj, 
and that the plaintiff as nephew of Dcbi Prasad was entitled to succeed to 
Debi Prasad’s estate, relied on by the defendants and the Subordinate 
Judge found that the compromise of 1872, asserted by the plaintiff to have 
been only a nominal proceeding, really took effect, and, so far as it related 
to all the property held thereunder, dismissed the suit, but with respect to 
the half share of mauza Sandhi, the Subordinate Judge gave the plaintiff 
a decree, holding that, notwithstanding the deftnement of shares in the 
property, which occurred in 1854. owing to a temporary rupture in the 
family, the enjoyment of the profits of the said property remained joint. 
The plaintiff appealed to the High Court with respect to the portion of the 
claim dismissed, and the respondents filed objections under S. 348 of Act 
Vn of 1859 to the finding of the Subordinate Judge. 

JUDGMENT. 

[438] Turner J.—On the question of the character of the family 
whether in union or divided there is not much reliable evidence either way. 
It is for the defendants to make out a sufficient case showing partition, 
but with the exception of the facts that there was a quarrel between Man- 
eshar Earn and Dhaneshar Ram (1) in 1854. and that they then defined 
their interests in the property w hich they then he ld, and which at their 

(1) mneshar Ram-De^PraBad’B father; Dhaneshar Ram-Plaintiff’s father. 
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deaths came to be recorded in the same way in their sons' names, there 
IS really no reliable evidence. Tiiere is nothiog definite to show the very 
important fact that the definement of shares was ever followed by separ¬ 
ate enjoyment of profits. 

The fact that there was a definement of shares followed by entries of 
separate interests in the revenue records in some estate only is an impor¬ 
tant piece of evidence towards proving separation of title and interests, 
but It will not necessarily amount to such separation ; it must be shown 
that there was an unmistakable intention on the part of the shareholders 
- rrv their interests, and that the intention was carried into effect. 

2 Idd. Jur. evidence is separate enjoyment of profits and dealings with the 

179. property ; and if we tiiiu through a long course of years nothing to show 
that the dehnement of shares which took place in 1854 has been acted 
on, and that the parties continued to enjoy the property on the [439] same 
footing as before, it is but reasonable to suppose that, although they may 

have taken some steps towards separation, from some cause or other—it 
may be a reconciliation—the intention to separate was abandoned. 

It appeals to be tho fact that Dhaneshar Ram, who was devoted to 
religion, never managed his own affairs : the management was in the hands 
of Maneshar Ham. apparently both before and after 1854, and until 
Maneshar s death. Maneshar was succeeded in the management by 
Debi Prasad, who continued to be sole manager during and after the 
cessation of plaintiff's minority and until he died in 1872. Had what 
occuri-ed in 1854 operated as a separation, we think it probable that 
something would have been done to lelieve Maneshar of the management, 
and lb would not have been continued in Debi Prasad while Dhaneshar 
was alive, nor IS there any satisfactory evidence to show any separate en¬ 
joyment of profits or separate dealings with the property. ‘There are no 
accounts which show it; such as there are point the other wav, the oral 
evidence is indefinite and contradicted by oral evidence on’the side of 
defendants, and the documents which show purchases, kc., in Debi Prasad’s 
sole name cannot be relied on to show either separation or union of 
inbeiest, for he was manager of the entire property and head of the family, 
and the plaintiff was a minor, and transactions might have been done in 
his in his CQ.p&city as a manager. 

On the other hand we have the statement of Debi Prasad himself, 
made on the 5th July 1871, to the effect that there was no kind of sepa¬ 
ration* and the profits of the villages were without any specification consi¬ 
dered by him to be the common property of himself and Ambika Dat. We 
do not see any reason why this statement should be distrusted because it 
was given for the purpose of the income-tax assessment. We consider the 
last plea in appeal as to costs is so far valid, that each party should pay 
their own costs, and ^Yith this modification we shall affirm the judgment 
of the lower Couit and dismiss the appeal, each party paying their own 
<;osts. 
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APPELLATE CIVIL. 1877 

Present : may 28, 

Mr. Justice Turner and Mr. Justice Oldfield. — 

- Ai'PEL- 

Param Singh {Defendant) v. LalJI M.AL {Plaintiff). LATE 

['28th May 1877.] CIVIL. 

1 A. 403- - 


1. Fraud—Claim to relief from effects of—" In pari delicto potior cst conditio possidentis.” 1 A. 408 

The doctrine that in piri delicto potior est conditio possidentis, or that the 
Court, finding a man embarrassed by a deceit to which he was himself a party, 
will not interfere to relieve him from its consequences, cannot be applied in this 
country without qaalification. Whero a party to a fraudulent agreement entered 
into for the purpose of defeating the c-laims of third parties, wauts to he relieved 
from its effects bv showing its real chanicter. the claims of justice, equity, and 
good conscience will be sinsfied by safe-guarding the interests of third parties, 
who have prejudicially altered their position on the faith of the agreement. And 
no harm is done by allowing the real character of the agreement to be proved a? 
between the parties to it or their representatives. 

Where, therefore, for the purpose of defeating the claims of third parties, a 
person created, in favour of another, evidence of a fictitious title.—by way of a 
conditional sale, foreclosure proceedings, a judgment collusively allowed to be pass¬ 
ed thereon, and execution proceedings terminating in the delivery of possession 
of the property mortgaged,—whereby be effectively defrauded one of his creditors, 
he was nevertheless allowed, in a suit between himself and the other party to 
the agreement, to prove its real character, and to claim back possession from the 
other party. 


2. Cause of action in such a case 

In such a case, the cau.se of action against the party to the fictitious agree¬ 
ment, who has obtained possession, arises when he disavows its real character 
and seriously maintains his possession. 

3. Estoppel by plea in another suit : — 

In such a suit, neither of the parties is estopped, as between themselves, by 
the pleas which they, or cither of them, had rai.sed, in a suit brought against 
them by a third parly for the declaration of the real character of the agree¬ 
ment. [13 M.I.A. 351 and Bowes v. Foster, 27 L. C. N. S. 262, F.] 


4. Limitation in suits for declaration or for cancehnent of a bond. 

Where the onlv relief claimed is a declaration or cancehnent of a document, 
the period of limitation will be that provided for such suits; but where such 
relief is only ancillary, and possession of immoveable property is claimed, the 
twelve years’ rule will apply. 


5< Limitation as against a trustee. 

Limitation will begin to run against a trustee, when be disavows the trust 

and sets un an independent title. _ _ 

11 B- 709 ; Not F., 7 C-H.L.R. 50, 23 B. 406, 27 C. 231; R., 3 B, 30, 
1 C.P.L.R. 171, 4 A.W.N. 123.33 C. 967 = 10 C.W.N. 650 = 4 C.L.J. 22 ; 4— R., 
16 B. 186(190) ; 5-R.. 6 M. 54 (59).] 


JUDGMENT. 

[405] Turner, J.— “ The respondent was the owner of a ten biswa 
share in each of the mauzas Mayola. Dudhrajpur, and on the 24th 
December 1853, he executed a deed of conditional sale transferring these 
properties to the appellant for an alleged consideration of Rs. 1,000, 
repayable with interest at twelve per cent, in four^ years. The deed 
declared that possession had been given to the conditional vendee. In 
1860, the appellant caused a notice of foreclosure to be issued, and on 
the 28th June 1861, he obtained an ex parte decree for possession. 
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On the 18th .July 18G1, Nathmal Das obtained a decree for Dioney 
against the respondent, and in execution of that decree he attached the 
rights and interests of the respondeut in the property above mentioned. 
The appellant intervened, and on liis objection the property was released 
on the 2Gth January 18G5. Nathmal Das then instituted a suit to contest 
the order. He alleged that the conditional sale-deed of December 1853 
was fraudulent and collusive. The appellant and respondent were both 
made parties to this suit. The appellant appeared and contended that 
the mortgage was valid and he also pleaded the foreclosure and decree 
obtained in 1861. The respondent did not appear. The Principal [§06] 
Sadr Amin held that Nathmal Das had failed to establish his case, 
and dismissed the suit, and on appeal his decree was aftirmed. 

The first occasiou on which the appellant applied for execution of his 
decree of the 8th June 1861. was on 25th April 1864. On the 28th June 
lvS64, it was ordered that notice should issue, and the amin’s fee he deposit¬ 
ed. It does not appear whether notice was served ; the proceedings were 
struck off the file on the 11th July 1864, because the aniin’s fee had not 
been deposited. 

The next applications were made on the 19th June 1865, and on the 
10th August 1866, but the decree-holder did not proceed with them. On 
the 24th June 1869, another application for execution was put in and 
notice issued. On the 10th July, the decree-holder informed the Court 
that, inasmuch as arrears of revenue were still due, he did not desire to 
obtain possession, and prayed that the proceedings might be struck off the 
file. On the 13th July IS69, the respondent put in a petition in which he 
alleged the decree was collusive, and that the applicant was, in fact, a 
trustee for him. 

On the 2nd March 1870, the appellant presented another application 
for execution, hut immediately afterwards, he informed the Court he did 
not desire to proceed with it. and that, if any settlement took place, a 
bulehnamah would be filed. 

At last, in 1872, the appellant seriously took proceedings to execute his 
decree and obtained possession. The respondent resisted the application. 
He alleged, as he alleges in this suit, that in order to prevent his eldest 
son. by his first marriage, from obtaining the property, he had arranged 
with the appellant, his intimate friend, to make a pretended transfer of 
the property to him, and that in pursuance of this arrangement he executed 
the deed of conditional sale of December 1853 that in fact no money pass¬ 
ed as consideration for the deed, that in 1856 the appellant, at his 
instance, executed a deed acknowledging the respondent’s title to the pro¬ 
perty. that the decree of 1861 was also obtained to conceal the true 
ownership of the property, and that he had all along remained in 
possession and dealt with the property as his own to the knowledge 
of the appellant. The Munsif allowed the objection, and dismissed the 
application for execution. Tlie Principal Sadr Amin reversed [407] the 
Munsifs order, and the High Court atfirmed the Principal Sadr Amin's 
order, on the ground that it was not competent to a Court executing a 
decree to annulbhe decree. The appellant consequently obtained pos¬ 
session. 

The respondent then instituted the suit which is now before this 
Court iu appeal. He averred that the deed of conditional sale had been 
executed without consideration, and with a view to defeat a claim which 
he thought might be made by his son by his first wife, that in prosecu¬ 
tion of the design to conceal the ownership of the property he contrived 
the foreclosure proceedings, and the suit which customarily follows such 
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proceedings, thafc in fact it was not intended the property should pass to 
the appellant, that he was a mere trustee, ismfarzi, for the respondent, 
that the respondent had, notwithstanding the proceeding above referred 
to. remained in possession of the property, and exercised acts of ownership, 
until by the execution of the decree, in fraud of the respondent, the 
appellant obtained possession. The respondent also relied on the terms 
of an agreement, which he asserted had been executed by the appellant 
on the IGth January 1856, and wliich is in the following terms:— 

“ I, Parain Singh, son of Bhup Singh, by caste Jat, and resident of 
mau/.a Jabangirpur, pargana Thakurdwara. do hereby declare that where¬ 
as Lalji Mai, a resident of mauza Mayola, has executed in my favor an 
ismfarzi deed of conditional sale, dated the 24th December 1853, in re¬ 
spect of a ten hiswa share in each of the mauzas Mayola aforesaid [and 
Dudhrajpur in pargana Thakurdwara, because Ganga Ram, the son of the 
said Lalji Mai. by his first wife, deceased, quarrels with him. and is trying 
to get the said share from liim. I record and agree that even if I. as a 
matter of expediency, obtain a decree by suing on the said deed of condi¬ 
tional sale, or if I should try directly or indirectly, privately or through 
the Court, to take or obtain possession of the property entered in the 
said deed of conditional sale, or if any of my lieirs should wish to take or 
obtain possession. I. or my heir or successor, shall not. according to the 
agreement, be competent to be the owner of the said property, and that 
should I in contravention of the terms of this agreement obtain possession, 
or endeavour to obtain possession, [408] all the proceedings connected 
with the sale and the foreclosure shall be deemed invalid according to 
this instrument. I have, therefore, executed tliis agreement that it may 
serve as evidence.” 

(Sd.) Param SlNciH, with his own pen. 
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The stamp paper on wliich this agreement is written bears an 
endorsement to the eftect tliat it was purchased b^ the appellant a few 
days before the date of agreement. 

The appellant replied that the cx i)arte decree obtained on the 8tb 
June 1861, the order obtained by him when objecting to the execution of 
Nathraal’s decree, the dismissal of the suit brought against him by 
Natlimal, and the rejection of the respondent’s objection when he took 
out execution of the decree of 1861, estopped the respondent from main¬ 
taining the suit, and that the claim, involving the supersession of the 
conditional sale-deed executed in 1856 and the decree of 1861, w'as barred 
by limitation. On the merits, the appellant pleaded that the deed of 
conditional sale had been executed for the con8i«leration therein expressed, 
and he denied the execution of the agreement of 185G, and accounted for 
the stamp endorsement by asserting that in 1869, he had been attacked 
by Kesri, the brother-in-law of the respondent, and had been robbed of a 
bundle of papers from which a blank paper, bearing a stamp, might have 
been extracted and the agreement fabricated. The Subordinate Judge 
oveiTuled the defences set up on points of law. and on the issues of fact, 
while he considered the appearance of the agreement suspicious, he con- 
sidered the proof of its execution, on the wholo, trustworthy, and apart 
from the agreement, adopting the reasons given by the Munsif in support 
of his order in April 1873. the Subordinate Judge declared he entertained 
no doubt that the deed of conditional sale, tiie foreclosure, and decree for 
possession, were obtained by collusion, and he pointed out that this was 
admitted by Azmat Ali, a witness, who had been summoned by the appel¬ 
lant. The Subordinate Judge, considering that both parties had been 
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parties to a fraud, nevertheless licltl that the appellant ought not to obtain 
tiie benefit of the further fraud he had I)ractised on the respondent, and, 
tnerefore, he passed a decree in favour of the respondent. In appeal, it is 
contended on the part of the appellant tliab tlie suit is not maintainable in 
that the respondent cannot he allowed to set up liis own fraud. Imt is bouud 
[409] tliereby ; that tliedecree of .June, liaving l)ecome final, the suit 
is barred : that inasmuch as the claim involves tlie setting aside of tlie 
decree of IHIH, it is barred by limitation : that tlie execution of the deed 
of conditional sale for consideration i.s proved : that the alleged agreement 
of iH.jfi is false and fabricated; and that tbo decree of 18G1 was not 
oiitained in collusion witii the resiiondent. 

J^eforc entering on the question of law, it will be more convenient to 
determine tho question of fact raised in the appeal. We see no reason to 
dissent from the conclusion at which the Subordinate -Judge has arrived 
as to the facts of the case. " 


On the facts, then, found by the Court below and by tliis Court, is 
the respondent entitled to relief ? That the suit is not barred by limitation 
is clear. Tlie cause of action alleged by the respondent is tlie possession 
obtained by the appellant in 1875. According to the averments of the res¬ 
pondent, no cause of action accrued to him until the appellant disavowed 
the trust, and proceeded to obtain possession of the i)ropeity against the 
will of the respondent. The mere proceeding to keep alive the decree would 
not be a disavowal of the trust. The appellant seriously sought to execute 
bis decree in lt>72, and limitation ought not to be computed from an 
earlier date than that application; if the suit is to be regarded as a suit 
not merely for possession, liut for a declaration that tho conditional sale 
deed was not intended to pass the property, and that the decree should 
not opeiate to injure the right of the respondent, in which view of'the 
suit, six years is the period prescribed ; or if, liy rejecting as surplusage 
the claim for the invalidation of the conditional sale deed, the suit be, as 
we think it should, a claim for possession, the jieiiod of limitation is 12 
years, to be computed from the date on \\hicii possession was obtained in 
execution of the decree of 1861, which could not have happened till the 
Munsif's order was reversed by the Judge in 1873 ; consequently, in either 
view, the suit instituted in July 1875. was not barred by limitation, 

We have next to determine whether, on the facts found, the respon¬ 
dent was entitled to maintain the suit. Tour several issues [410] arise 
on this point. Is he estopped by the execution of the deed of conditional 
sale from asserting that it was execute<l, not to secure the repayment of a 
loan, but for the purpose of creating an apparent title in the appellant? 
Is he estopped by the decree obtained after foreclosure in 1861 ? Is he 
estopped by the judgment in the suit brought by his creditor against the 
respondent and the appellant? and, lastly: Is he estopped by the circum¬ 
stance that he is obliged to have recourse to the Court for relief, by reason 
of his attempt to hinder, or defeat, the possible claim of a third party ? 

In this country where iamfarzi transactions are so common, and 
when they have been so commonly recognized by the Court, we should 
establish a dangerous precedent were we to rule that, under all circum¬ 
stances, a party is bound by his deed, and concluded from showing the 
truth. That tlie respondent may show that nothing was due on the 
deed, that certainly, if he were defendant, he \vould not be estopped from 
showing the real truth of the transaction, we have authority in 
Saran Singh v. Musammat Ram Peary (l), where the defendant, a widow, 


(1) 13 M.I.A. 551. 
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was alloweil to prove, iti answer to a claim brought by her brother on a 
deed of conditional sale, that the deed was concocted by her and her 
brother to defeat the claim of her luisl)and‘s heirs. If the party to a deed 
is to be precludeil from v^uestioning his solemn act, much injustice would be 
wrought in this country. Tiio strictness of the rule of estoppel has been 
in England relaxed. If it is to 1)0 used to promote justice, the degree of 
strictness with which it is to be enforced must be proportioned to the degree 
of care and intelligence wliicli the natives of tlie country in practice bring 
to bear upon their transactions. What is ordinarily known in these pro¬ 
vinces as a deed is an .ittesteJ agreement prepared without any competent 
legal advice, and executed and delivered hy parties who are unaware of 
any distinction between deeds and agreements. Under these circum¬ 
stances, it appears to us that justice, eiiuity. and good conscience require 
no more than that a party to sucli an instrument should he precluded 
from contradicting it to the prejudice of another person, w’hen that 
other, or the person through w'liom the other person claims, has been 
induced to alter his position on tlie faith of the instrument: [411] 
but where the question arises between parties, or the representatives 
in interest of parties who, at time of the execution of the instrument, 
were aware of its intention and object, and wlio have not been induced 
to alter their position by its execution, we consider that justice, in this 
country, will be more surely obtained by allowing any party, whether 
he he plaintiff or defendant, to show the truth. We hold that the 
respondent is not estopped hy the deed from showing the nature of the 
transaction. 

In the precedent already cited, it was also ruled that a pleading by 
two defendants against the suit of another plaintiff cannot amount to an 
estoppel as between them, still less can it be held that a defendant is 
estopped by a plea wliicli he does not raise, but which is raised hy a co¬ 
defendant. The dismissal of the creditor’s suit on the appellant’s plea, 
does not then estop the respondent from questioning the truth of the plea. 

Nor is the decree of 1861 a bar to the suit. The question now raised 
is whether or not the respondent suffered judgment to go by default in 
that suit on the understanding that the decree w'ould not be executed 
without his consent, or, if executed, that the property would be restored 
to him. This neither was, nor could have been, determined in the former 
suit; consequently, the respondent is not estopped by the decree of 1861. 
But, if it be held that he is so far bound l)y the decree, that he cannot 
contend that the appellant was not entitled to possession in virtue ol the 
mortgage and foreclosure, the respondent is, in our judgment, entitled to 
insist upon the agreement, and on the strength of it to recover back 
possession from the appellant, unless he is precluded by the plea which we 
have still to determine. 

The doctrine that in pari delicto potior esl conditio possidentis, or that 
the Court finding a man embarrassed by a deceit, to which he was himself 
a party, will not interfere to relieve him from the consequences, must not be 
accepted without qualification. The English Court of Exchequer in 
Boioes V. Foster [1) allowed a plaintiff to recover from the defendant goods 
which he had deposited with [412] the defendant, in order to defeat or 
hinder the claims of creditors who miglit sue out execution, although the 
plaintiff had, for the purpose of deceit, furnished the defendant with evi¬ 
dence of a sale by handing to him a priced invoice of the goods and a 
receipt for the price; the Court held that, inasmuch as in fact no sale had 
tAkea place, the plaintiff was entitled to recover. In the case before the 

(1)27L.J..N. S.,262. 
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Court, the respondent furnished the appellant with a deed of conditional 
sale which did not, by itself, operate to pass the property in the lands 
therein mentioned,tlie foreclosure made the sale absolute.the decree award¬ 
ed possession, but had not the decree been executed, the property would 
have remained the property of the respondent; the parties, cx-lujjfothesi, 
did iiot intend that the property should pass, but that by the deed, fore¬ 
closure. and decree, a semblance of title should be created in the appellant. 
If tliis be so. the case before us does not appear distinguishable from Bowes 
V. Foster (1): but. if it be distinguishable, on the ground that by the deed, 
foreclosure, or decree, or by all of them, the property passed, then, it 
appears to us, the respondent is entitled to rely on the agreement. The 
respondent may then say. let it be granted that a conditional sale was 
executed in favor of the appellant, that a right of foreclosure was about to 
accrue to him. he promised me that if I consented to allow the fore¬ 
closure to proceed, and a decree in the subsequent suit to pass by default, 
he would not execute the deci'ee, or if he did execute it, he would deliver 
possession to me. I accordingly neither opposed foreclosure, nor pleaded 
to the suit, and I now claim re-delivery of the property. It appears to 
us that, under sucii circumstances, tlie parties could not be held to be m 
pan delicto, and the respondent would be entitled to succeed. 

e have arrived at this conclusion, not without considerable hesita¬ 
tion. and if the value of the property is sufficient, and the appellant desires 
it, we consider that leave to appeal to the Privy Council should be granted. 
We affirm the decree of the Court below, but, under the circumstances, we 
direct each party to bear his own costs. 


APPELLATE CIVIL. 

PRBSEKT: 

Sir liobert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 


Major-General Showers ( Defendant ) v . Seth Gorind Dass 

(Plaintiff). [28th May 1877.] 

1 A.400=^2lnd. Jur.66. 

1. Act VIII of 1859, S. 248 — Khalisa Mahol or Revenue paying land—Execution^ 
Sale b}/ Collector. 

Lanil granted “revenue free" for a few years, after which it would be “revenue 
paying.” must, even when it is “revenue free,” be considered as revenue paying 
land for the purposes of S. 240 of the C.P.C. Execution sales of such lands 
should, therefore, be conducted by the Collector and not by the Civil Courts. 

2. Irregularities in publication of Court Sale, 

Where it appeared that the place where the sale was to take place was not de¬ 
scribed with sufficient distinctness, and the proclamation was not made on the 
spot; held, that these were irregularities that rendered the Court Sale invalid. 

The Civil Court having overruled the objection of the judgment- 
debtor that the land attached and advertised for sale by it at the instance 
of the decree-holders-respondents was forest land which formed a grant 
from Government under a deed describing the property as “ Khahsa 
Mahal ’’subject to the payment of revenue after a term of years, and that 
under S. 248, Act VIII of 1859, the sale should be effected through the 
Collector, and having the sale effected, the judgment-debtor prayed that 
the sale might not be confirmed by reason of the irregularities in^ 


(1) 27 L. J., N. S.. 262. 
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conditioDs of the sale. The Court disallowed the petition. The judgment- 
debtor appealed to the High Court. 

JUDGMENT. 

[402] We are disclosed to hold that tlie irregularities in publishing 
and conducting the sale are such as to render it invalid. 

The place where the sale was to take place was not described with 
sufficient distinctness, nor was proclamation made on tl^e spot as required, 
and there is no reason why the requirements of the law in this respect 
should have been omitted. Bub we further hold that the sale should 
not have been conducted by the officer of the Civil Court, but should have 
been lield by the Collector, the estate being land paying revenue to 
Government within the meaning of S. 248 of Act VIII of 1859. 

The property is a jungle grant situated in tlie eastern Dun, which, at 
the time of the sale, had been granted to, and was in possession of General 
Showers. It was granted under the rules for such grants, which were 
subsequently formally embodied in the deed of 21st February 1877. 
Under the terms of the grant, no revenue was payable by the grantee for 
the first three years, but became payable for the fourth or following years. 
But because no revenue was payable at the time of actual sale, we cannot 
hold with the Judge tliat the estate was not a revenue paying estate 
within the meaning of the section. 

The term “ paying revenue ” in S. 248 is used in concradistinction to 
“revenue free” and will apply to all lands known as “ Khalisa.” The 
Government treated this estate as such, for it is so described in para. 
XI of the deed of grant, and such lands have always been so regarded, as 
may 1)6 implied from para. 20 of the present rufes, dated the 7th October 
1876, for grant of waste lands. When the land granted on such terms as 
these is considered to be a mahal, as defined in S. 3, Cl. I, of Act XIX of 
1873, and subject to all conditions attaching by law to such terms, the 
remission of revenue for a few years on the land will not alter its general 
character as [403] Khalisa, or revenue paying, the revenue still remains 
assessed. It often happens that Government remits the revenue of reve¬ 
nue-paying estates for several years, on various grounds, but the estates 
do nob cease to be considered revenue-paying, so far as to be subject to 
the conditions attaching by law to such estates. 

We decree the appeal with costs, and set aside the order of the 
Judge, and set aside the sale. 


APPELLATE.CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 


Girdhari and others { Plaintiffs ) V . Sheoraj and others 

{Defendants). [28th May 1877.] 

1 A. 431»2 Ind. Jur. 146. 

Red^mptiofi stiil-Collective morlg>tge of lands sUuxtc in separate districts-hicidental 
queslions-^Regulalion VII of 1825> 

Where the represeotativee of the oriKioal mortgagor, who h^ made a collective 
mbrtttie of laW situated ia the Mitsapor Diatrifctand within the family do- 
mainaof the Maharajah of Bioares. (the latter being within the exclusive juris- 
diotioQ ofOoutts establUhad under Reg. Vll of 18J6), sued for the redemption 
of the mortgage, so far as.it concerned the lands situate in the Mirzapar District, 
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Md. that it was within the competency of the Blirzapur Court todecide incident 
ally for the purposes of the su.t, questions relating to mortgaged property held 
l.y thedefondanis in the family domains, the extenfof it iu their p^sse^sion and 
,t, profit. order to „,:rko dp the account, of the entire mTrtrage eo as tn 
a-certaniif the entire mortgage debt has been satisfied, and if therefore the 
plaintifi Las a right to recover the mortgaged property situated in Hir/apur.’ 

JUDGMENT. 


CrvfL. 


1 A. 431 --^ 

2 Ind. Jur. 

146. 


[431] The sul.ject of the uiortttage to which this suit refers is land 
Mtimte.l m the di.stnct of Mirzapur. and land in par-[432]gana Bhadobi 
in the family doinams of the ^faharaja of Benares, and Eegulation VH 

of isJ j iiius provided a special jurisdiction for the trial of suits for land in 
these domains. 

Tl.i.. suit was broufilit in the Court of the Subordinate Judge of 
Aliizapur In all the mortgagors, or rather the parties who now represent 
the original mortgagors, for redemption of the entire property mortgaged 
and authority was asked, under S. 13 of Act VIII of 1859, to try the suit 
m the Cn il Court of Mirzapur in respect of the property situated in the 
family domains, but this was refused, as the High Court found that such 
authority could not he given in the existing state of the law. 

Two of the plaintiffs who were only interested in the mortgage to the 
extent of the property in the family domains then withdrew from the suit, 
and the others proceeded witli their claim to redeem the portion of the 
mortgaged property situated in Mirzapur, and thev have obtained a 
decree from the Subordinate Judge for possession of the mortgaged 
property m Mir^iapur on the basis of the satisfaction of the entire debt 
charged on the two properties. 


The Judge, in appeal, has reversed the decree and dismissed the suit, 
holding that the trial will raise questions affecting property in the family 
domains in respect of which he has no jurisdiction, instancing in this 
Aiew. and in the way of objections, tlie question wliether tlie mortgagees 
were in possession of certain lands in Katehri (in the domains), and 
without which the accounts cannot be made up. 

We do not consider that this objection to the trial of the suit is valid. 

The plaintiffs were at liberty to forego, as they have done, suing for 
possession of the property situated in the family domains, and the suit as 
now brought is only for immoveable property in the district of Mirzapur: 
the suit does not seek to recover land in the domains, nor is there any claim 
raised in this suit of a nature exclusively cognizable by Courts established 
under Eegulation VII of 1825. S 5 of Act VIII* of 1859 gives the 
Mirzapur Court jurisdiction to entertain the suit in respect of the immove¬ 
able property in Mirzapur, and that jurisdiction could not be ousted be- 
[433]cause. in the course of the trial of the suit, it may be necessarj- 
incidentally to decide, for the purposes of the suit, questions i*elating to 
mortgaged property held by the defendants in the family domains, the 
extent of it in their possession, and its profits, in order to make up the 
accounts of the entire mortgage so as to ascertain if the entire mortgage- 
debt has been satisfied, and if. therefore, the plaintiff has a right to 
recover the mortgaged property situated in Mirzapur. 

We reverse the decree of the lower appellate Court aud remand the 
, case, under S. 351, Act ^ III of 1859, for trial on the merits. 
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APPELLATE CIVIL. 

Present: 

Mr. Jii.-iticc Pvurson and Mr. Justice Turner. 


Luchman Rai and others {Dr/cndtfuis) V. AKiiAR Khan and others 

{Plaintiffs), [oth June 1877.1 

1 A. 440. 

1. Claims to ceases by Zeinindiirs — Hou' to be cnqiiiycd into. 

WbtTO Zamind.irs cl:um from their temtnts various kinds of ccsscs on the 
ground of custom, (()) the existence of the custom iis to each cess must bo tried 
as 11 separ.itc issue : (6) pvrol evidence given. geuiMiilly, as to the existence of 
the custom must be tested by ascert lining the grounds on which the opinion of 
each witness is based. 

*2. h’videfice of cnsloin. 

The most cogent evidence of custom is not that which is afforded by the ex¬ 
pression of opinion as to its existence, but by the enumeration of instances in 
which the alleged custom has been ai led upon, and by the proof afiorded by 
judicial or revenue records or private .tccounls and receipts, that the custom 
bad been enforced. 


3. C'ltsfom to be definite. 


A custom, to be good, must be definite. 

[2-Ap., 10 A. 585 (58G).J 

The plfiintitls, Zeniintlais, sued for a declaration of tlieir ancient 
rights, as against all the tenants of a certain village, to approjiriate all 
trees of spontaneous growtli and the fruits of otlier trees planted by the 
tenants ; and to receive as manorial triliulc two plouglis annually, as also 
an offering of certain quantity of poppy-^^eed, hemp, bliusa, cowdung cakes 
and otlier farm produce on the occasion of the marriage of tlie lower-caste- 
tenant, with a further right to levy as duos from the said tenants a pio- 
portionate quantity of sugarcane juice prepared l)y each sugar manufactoiy, 
and the presentation of a certain number of sticks of sugarcane on a 
certain day in each year to tlie plaintiffs. The lower Courts decreed the 
suit on vague and general parol evidence as to the existence of tlie said 
custom. 

ORDER OF REMAND. 


[441] Turner, J.—It is to bo regretted that the Courts below have 
not inquired more fully before affirming the existence of customs of which 
some, although no doubt they at one time obtained m certain parts of the 
country, appertained to the feudal system and are disappearing with that 

system. 

In such cases it is peculiarly incumbent on the Courts to try the 
existence of the custom regarding eacli cess as a separate issue, and to 
test the parol evidence given generally as to the existence of the custom 
by ascertaining on what grounds the opinion of each witness is based. 
The most cogent evidence of custom is not that which is afforded by the 
expression of opinion as to the existence, but by the enumeration of 
instances in which the alleged custom has been acted upon,and by the proof 
afforded by judicial or revenue records or private accounts and receipts 

that the custom has been enforced. 

[442] It should also have been specifically determined on what castes 

or classes of tenants custom imposes a cess claimed, if the existence of 
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the custoiu IS proveil. Ai^ain, a custom to be (jooil must be definite, the 
size of the pot of sugar an<I the basket of cow dung is left uncertain, as 
are also the times of rendering these alleged dues. 

That tho claims may be more thoroughly tried, we set aside the 

decrees of both Courts, and direct the Court of first instance after framing 

specific Issues to re-try the suit. The costs incurred hitherto will abide 
and follow the result. 


1 A. 440. 
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Al’PCLLATE CIVIL. 

Present: 

My. Ju<ftice Ve.arson and Mr. Justice Turner. 


Dalip Sixcii iPUiintif) V. Dl’hga Defendant). 

,7th June 1877.] 


1 A. 442 

1. Re-^iistmtinn of iccfipt^~Act VIII of mi (negistration). 

A receipt for p.iynients made towards a bond, bvpothecating immoveable pro¬ 
perty. mu^^t be registered under S. 17. Act VIII of 1871. 

2. Inadmiisibililg of wiregUtered receipt-IlegistrntioK Act, S. 49. 

An unregistered receipt is not admissible in evidence to prove the payment, 
under S. 4\J, Registration Act. 


3. 


tl- 


Admmibility of parol evidence, though receipt inadmissible. 

o Vi ^ evidence is nevertheless admissible—Evidence Act, 

S. 19 ie). 

‘F-®-); NotP., 4 B. 235 ;F., 6 A-335; R.. 24 B. 609, 100 

tr*H. 1902.1 


In a suit to recover a sum of money alleged to be due on a bond 
hypothecating immoveable property, by sale of the said property, 
Mie defendant produced a receipt for a portion of the amount alleged to 
have been signed by the plaintiS and claimed credit to that extent. The 
first Couit findiug the receipt to be genuine allowed the set-off claimed and 
decreed for the balance. The lower appellate Court reversed the decision 
of the Munsif and decreed the suit in full. The defendants preferred a 
special appeal to the High Court. 


OEDER OF REMAND. 

[4433 Pearson, J.— We are compelled to concur in the ruling of the 
lower appellate Court that the receipt for Rs. 477 should have been register¬ 
ed, and not having been registered, is inadmissible as evidence of the pay¬ 
ment. But the lower appellate Court's further ruling that the oral evidence 
of the payment adduced by the defendant is inadmissible is opposed to 
illustration (c), S. 91 of the Indian Evidence Act. We therefore direct the 
lower appellate Court, under S. 351 of Act VIII of 1859, to find upon the 
oral evidence whether the alleged payment is proved to have been made, 

and to submit its finding when the parties may take objections within ft 
week. 

♦ 

The Subordinate Judge having returned a finding against the defen¬ 
dant on the parol evidence, the Court passed the following final judgment. 

JUDGMENT. 

[ 444 J No ohjecfcion-'being- taken to the finding of the- lower appellate 
Court on the point referred to it, we accept that finding and dismiss the 
appeal with costs. 
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PRIVY COUNCIL. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montayuc E. Smith, 1877 

and Sir Robert P. Collier. June D. 


On Api)eal from the Court of the Cummissioner of Scctaporc in Oiulh. Privy 

Thakuor IIurueo Bux y. Thakoou Jawahir Singh. Council. 

[9th June 1877.] - 

3 Cal. 522 = 3 Suth. P.C.J. 427 = 3 Saraswati’s P C.J.704. 3 Suth. P.C. 

1. Privy Council Aypeuls .Icf—CoHsIr^ciicni. J. 427 =3 


The words “ Court o( hiKbest civil jurisdiction in any Province" in Act II of (j 3 _| 522=3 
ISfid. have refereuce to the general jurisdiction of the Courts, and'not to the 
finality of their decisions in particular case-*' ; and a Subordinate Court under the Saraswati’B 
Oudh Civil Courts Act (XXXIl of 1871) cannot admit an appevl to the Privy p.C J. 704. 
Counoil even where its decision is final. 

the Privy Council Appeals Act of 1874, the words " Court of final appel¬ 
late jurisdiction " were substituted. 

■2. Taltikdar under Act I of IHdd {The Oudh Estates -Icf). 

A person, who has been registered as a talukdar under Act I of 1869 and has 
thereby acquiied a talukdary right in the whole property, may. nevertheless, 
have made himself a trustee of a portion of the beneficial interest in lands com¬ 
prised in the taluk for another and be liable to account accordingly. [5 I. A, 

198, Appi\] 

.IR., U C. 493 (P.C.), 5 Bom. L.R. 933 (990); D., 17 C. 311 (P.C.).] 

JUDGMENT. 

[427] Sir BauneS Peacock.—T his is an appeal from a decree of the 
■ComiDissioner of Seetapore, in Oudh, dated the lOtli June 1872, affirming 
a decree of the Settlement Officer of that district, dated the 21st 

December 1871. 

When the appeal was called on for liearing. Mr. Doyne, the learned 
Counsel for the respondent, took a preliminary objection, and contended 
that the Commissioner had no legal authority to admit the appeal. 

In support of his contention, he referred to the Oudii Civil Courts Act 
(No, XXXIl of 1871), and to Act No. II of 1863. By S. 4 of the former 
Act five grades of Civil Courts in the Province of Oudh were established, 
of which that of the Judicial Commissioner was the highest. By S. 15, 
cl 3 of the same Act, an appeal from a decree of the Commissioner, when 
•an appeal is allowed by law, lies to the Judicial Commissioner; but by 
S. 4, it was enacted that if the Court of First Appeal confirms the decision 
-of the Court of First Instance, such decision shall be final. 

By S. 1 of Act 11 of 1863, which was a general Act to regulate the 
.admission of appeals to Her Majesty in Council from the Courts in the 
non-regulation provinces in India, the right of appeal was limited to final 
judgments, decrees, or orders, made on appeal or revision by the Court 

■of highest civil jurisdiction. ,, , , • , 

It was contended on the part of the appellant that, as the judgment 
of the Commissioner affirming the judgment of the Settlement Officer 
was final, and no appeal lay from it to any Civil Court of higher jurisdic- 
•tion, the Court of the Commissioner was, as regards this case, the Court 
of highest tsivU jurisdictibh' in the province. It should be remarked that, 
in the Privy Council Appeals Act of [428] 1874, which was passed after 
4he appeal in the present case was allowed, and which repealed Act 
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No. JI of 18G3 the woKls " Court of Final Appellate Jurisdiction” are 

used m place of tlie words Court of Highest Civil Jurisdiction.” 

llieir Lordships are of opinion that the Court of the Commissioner 
«as not in tins case the Court of Highest Civil Jurisdiction in the province 
witlun the ineaning of Act II of 1.8G3, notwithstanding the decision of 
Cor.N-ClL. Comiuissioner was final. If the Coiiinii.ssiouer had reversed the decree 

— r would not have been final, but 

3 Suth PC li n ''ll ’®®'’ I’referred to a higher Court of Civil Jurisdic- 

3.Suth_P£ tion m the province -rie., to that of the Judicial Commissioner. 

J_m = 3 " Ibeii Lordships opinion, the words “ Court of Highest Civil Juris- 

Cal. 522 = 3 i,|,'isdmi'hin”of'"n™' r"‘ ^he general 

Saraswati-S 1 Lul “"'I "ot to the finality of their decisions in 

o r ^ ^ V‘'’® Commissioner was the Court of 

P.C.J.704. Highest Call Jurisdiction in the province, within tlie meaning of that 

not He'"'’Foal from his decision in the particular case did 

e e m,ll ■" "I.' 1 “ ‘I’™'"''’''’ Court of Small Causes would 

be eiiualK a Court of Highest Civil Jurisdictim, in a case in which its 

'e 1 *'*'^*' '*■ '"'Sbl, iimier the iirovisions of the 

die fi “"’P '■*" Hajostv in Council, if it sliould 

deoliue the case a ht one for such appeal. 

made their Lordships recom- 
nem ed the appellant to present a petition for special leave to appeal, 

.vnl I rr '“oie, and special leave was jjranted. In order to 

the Court suggested tliat the case should be 
< „ c lumc pto hnic. and that course was assented to hv tlie learned 
Lounsel on both sides and adopted. 

l^'mler the special leave a petition of apjieal has now been clulv lodged, 
and relerred to the Judicial Committee. 

brought by Hurdeo Bux, the appellant, and Purbut Singh 
against the present respondent. Purbut Singh has not joined in this 

P^mtiffs in their plaint stated that during the King's time the 
a ookas ol Bassamdeeh and Sijaolia formed one talooka, and that the 
lacueis 01 the parties were seven brothers descended from a common 
ancestor: that four of them separated and partitioned talooka Sijaolia from 
Bassaiuu(jeh ; that talooka Bassaincleeh formed the share of Havanchal 
bing i. halier of Hurdeo Bux, plaintiff, Fateh Singh, father of Purbut 
bingh plaintm ; and Bh iwani Singh, father of Jawahar Singh, the 
defendant; that the plaintitts’ fathers, being setdors, used to makecollec- 
tions trom the estate and to manage household expenses, including those 
incurred in marriage and funeral ceremonies : that tlie fatlier of the 
cielenuant treated them as his superiors, and never interfered in the affairs 
of the estate; that defendant’s father was junior, and was treated bv the 
plaintiffs fathers as if he wore their own sou ; that they {the plaintiffs’ 
fathers; got the kubooleut executed in his name, with a view to avoid in¬ 
convenience to themselves, and to connect him with offices, but they all 

lived in coininensality, and defrayed their expenses out of the income of 
the said talooka; that after the death of the fathers of the parties the old 

practice prevailed between them up to date; that they had been living 

together and their expenses paid out of the profits of the same estate; that 
the plaintiffs had continued to enjoy the possession of the talooka while 
the defendant had been the kubooleutdar; that as the defendant was 
kubooleutdar the sunnud had been granted to him; that for one or two 
months, the defendant had, under the sunnud, given rise to enmity, and 
intended to dispossess them, and put a stop to the profits enjoyed by them 

^830 
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for the time past, and \Yished to deprive the real owners of their right, 
while the said sunnud did not contemplate to destroy the rights of tho 
plaintiffs; that in the arbitration case of Bisheshur Bux and Gunga Bux, 
talookdars of Sorara, tlie defendant had. in his own deposition, stated that 
in case of liis (defendant's) [429] brothers claiming their shares he would 
not decline to give tliem their shares; that the defendant had altogether 
forgotten this written admission. Wlierelore the plaintiffs prayed that, 
after proper enquiry, orders ))e passed that they be not deprived of their 
right. 

In their written statement dated the Gth October IBGo. at p. 32 of 
the Record, they stated that they had l)een compelled, by an order of the 
Criminal Court, dated the lotli September IB6o. to give up possession, 
but that previously to that time they liad held continuous possession. 
They prayed that under the conditions laid down in the sunnud, in cl. 2. 
Circular 2 of 18G1, tho Governinent of India, letter No. 23, dated the 19th 
October 1859 ; and Circular No. G of I9th June IBfil, justice he done to 
them, and that they might not he deiu'ived of their rigiit. 

The defendant, in his written statement, alleged that tlie talooka in 
dispute vvas the solely acquired pro))erty of Ins ancestors, and pnrticularU' 
of his father: that there had all along bc'^n only one kuhooleut; tnat 
he had held possession without any one as co-sharer; and that he of his 
own free-will had been assisting his near relations witii food, etc., without 
tlieir having any right; and tliat a summary settlement had lieeu made 
with, and a Governinent sunnud granted to him alone (see Recortl. p. 41/. 

The Settlement Officer did not enter into tlie question whether the 
property was the self-acquired )>roperty of the defendant s father or was 
the joint ancestral property of the three lirolhcrs mentioned in tlie plaint, 
but he dismissed the suit upon the sole ground that the defendant was 
protected by Act No. I of 1BG9. He stated that ho considered himself 
bound by the opinion of the Financial Commissioner in tho late Supieme 
Court of Landed Estates Jurisdiction, in which, upon a petition prpented 
by the plaintiff relating to another matter, the l^inancial Commissioner 

stated, “That the defendant was protected by his sunnud: that the 
plaintiffs could get nothing, and that it was perfectly useless their continu¬ 
ing litigation ” (Record, pp. 95, 9G). 

The plaintiff Hurdeo Bux appealed from tnat decision to the Commis¬ 
sioner, who. without giving any reasons, dismissed the appeal, stating tliat 
the suit had been dismissed in accordance with the invanalde practice of 
the Courts since re-occupation. (Record, p. 100). Subsequent > . upon 
an application by the plaintiff to the same Commis^oner or a cerbifacate 
that the case was a fit one for appeal to the Privy Council, the Commis¬ 
sioner made the following remarks:— . ■ l t 

“I have had this case before me several times since the receipt of 

the files, and I have consulted the Judicial Commissioner on tho points as 

to which I have felt doubts. , . n * r 

“ The case is before me on an application fwm the appellant fora 

certi6oate that it is a fit suit for appeal to the Privy Council. I have do 

hesitation in granting this certificate, for, thougli tlie order of this Court 

passed in appeal, and, which it is now proposed to contest is one so 

obviously in conform itv with the previous practice of the highest Courts of 

Appeal in this province, that it hardly admitted of dispute, and did not 

re^e to be supported by any lengthy argument at the time it was 

written, since that time several cases have been before their Loidshi^ps, the 

orders passed in which have considerably modified the view of the law 

applying to talookas in Oudh previously taken by the Courts of tho 
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iinuncial and .ludicial Commissionors ; and. thouf-ii I do not find any case 
so clearly m point as to require me to hear an application for review a 
course which has been suggested by the appellant, the case is clearly one 

tribunal ® ^ allowed every facility for bringing it before a higher 

nj 1 therefore, he granted, and this Order will be 

nied with the Kecord.” 

The suit was commenced long before Act I of 1869 was passed, vis 
.as far hack as the 28tli August 186d. but the judgment of the Settlement 
umcei, the Oourtof First Instance, was not pronounced for upwards of six 
years afterwards. [430] Some of tiie procee<lings which were taken in 
the meantime are detailed in the judgment of the Settlement Officer, 
and well miglit he describe them as “ most extraordinary ! ” 

r which the suit relates were included in that part of 

Lord Canning’s Proclamation of March I 808 . which declared that the 

proprietary right in the soil was confiscated to the British Government 

which would dispose of that right in such manner as to it might seem 
DttlDg. 


, Government letter of the 10th October 1859. set out in the 

1st Schedule to Act I of 1869, it was declared that every talookdar, with 

whom a siimrnary settlement had been made since the re-occupation of the 

Province, has thereby acquired a permanent hereditary and transferable 

proprietary right in the talooka for which he has engaged, including the 

perpetual privilege of engaging with the Government for the revenue of 
the talooka. 


By S. .3 the Governor-General in Council desired that the Chief Com- 
OJissioner of Oudh should have ready a list of the talookdars upon whom 
a permanent proprietary right had then been confeired. 

Previously to that letter, viz., on the 24th April 1858. a summary 
settlement of the lands had been made with the defendant. He was 
consequently included in the list of talookdars, and a sunnud was granted 
to him. After the passing of Act I of 1869 he was also registered in List 
No. 1 under Act No. I of 1869, S. 8. and also in List No. 5 (Oudh 
Government Gazette,” August 7th. 1869). 

The order for the summary settlement with the defendant was made 
by Colonel Barrow, the then Special Commissioner. The defendant, in 
his application for the summary settlement, stated that he had no partner 
other than the plaintiff Hurdeo Bux. 

On the 4th April 1866. pending the investigation of the case, the 
then Officiating Settlement Officer, Mr. Wood, the Court of First Instance, 
wrote to Colonel Barrow, the Commissioner of the Lucknow Division, a 
letter, of which the following is a copy (p. 85) 


“SIR, 

doubtless recollect Thakoor Jawahar Singh, of Bassadhee, who was rewarded 
for his loyalty during the late disturbances. 

i?’ ^ Special Revenue Commissiotier, on re-occupation directed 

that the Thakoor whs to be admitted to engage for his talooka. 

3. In statement A, the Thakoor admitted to you that his couMo,' Hurdeo Bux, 
w.as his hole co-sharer. Notwithstanding this admission, you directed that settlement 
was to be made with Jawahar Singh. Do you recollect whether you intended such 
^ttlement with him alone, as Sadur Malgoozar, as a matter of convenience,* and that 
Hurdeo Bux, the acknowledged co-sharer, was to be recognized at this settlement 
accofrdWg 'to ’the rtrttufe 'of' thfe rights ? 

“4. An early answer will oblige.” 


• Circular 6 of 1862, par. G. 
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To tliat letter Colonel Barrow, on the 6tb April 186G. sent the 
following answer; — 

■' Sir. 

“ Referring to your letter without No., dated 1th instant, in the case of Thakoor 
Jawahar Singh, of Bassadbec. I have the honor to request you will be so good as to 
forward to me the Summary Settlement file with Special and Chief Commissioners’ 
orders thereon, as it will cnai.le me better to remember the circumstances, if I see what 
was written. 

“2. It is within my recollection that settlement was made solely with Jawahar_ 
Singh, because he had given active assistance to Government in 1858." 

Subsequently, on the 25th September 1866, Colonel Barrow wrote to 
the Settlement OHicei as follows (p. 86):— 

“ SIR. 

“I have now received the vernacular papers of the summary settlement of the 
estate of Jawahar Singh, of BiS'-adhee. and regret they do not afford much information. 

“2. Jawahar Singh wa> one of those who early tendered allegiance after the 
rebellion, and afforded activu a^■sistancc to the British Government. I have little 
doubt but that, in consequence ol this, the e«taie was conferred on his name alone, and 
it was the meaning and intention of the settlement of iS.oS. not only to have but one 
head in each estate, but that those estates should remam for ever undivided. This 
latter conditioo. as vou are aware, was dcp.rtcd from under the orders of the Governor- 
[431] General making all estates heritable and transferable, under which order talook- 
dars can now divide and will away their villages as they like. It is a question, though, 
whether any one can or not i.e .admitted to share in a talook. 

“ 3. The policy of the summary settlement was to create and maintain largo and 
undivided estates, a svstem. I believe myself, admirably suited to this country, but, as 
that is no longer possible, there can he no reason why sharers should bo barred, and 
provision ought to have been made for their cases hy those who departed from one of 
the principles of the settlement of 1858-59. 

Upon the receipt ot that letter, tiie Settlement Officer being, as he 
stuted, at a loss how to proceed, recorded a meinoranckm dated S!.3rd 
October 186G and forwarded it on the same day to the Coniniissionor of 
the Seetapore Division for orders. The following is a copy of the inemo- 

landum ^(Record p. 87K Colonel Barrow's reply to my letter of 

the 4th April last. The delay arose from his not having received tire 
Summary Settlement file from the Financial Commissioner s Oftice. 

“ As I am at a loss how to pioceea witn tins case, I supmit the 
proceedings lor the orders of the Commissioner, as to whether such a claim 

is cognisable or not under existing circulars. 

"I must state that, in the case marginally noteu, it was proved 

beyond a doubt that a division of the tcilooka was effected about wenty 
years piior to annexation, when four pi he eeven brothers held then- 
share jointly in common, and three held their share m like manner. 
The Commissioner will see that the ,x.rt,,s to l ie sui had lived toiiH iar 
a» an undivided family up to last war, when, tl'‘oiigh an accident (the 
Sadar Monsarim's Report, under Circular .3( of 1864), a dispute bloke 
out, and Jawahar Singh broke off his connection with his cousins. 

“I beg to refer the Commissioner to the vernacular papers hied by 
the plaintlHs, including an attested copy of Jawahar b.ngh s statement 
as an arbitrator in the ease marginally no ed, I wheiein he admicted the 

plaintiffs’ right to separate their shares if they desired it. 

“As I am seeking the Commissioners instructions m the case, I 

withhold the expression of rny opinion on the merits of the claim. 

“ October 23rf/, 1866.’^_____ 

• Darra^indh, etc. v. Khurram Singh. 
t Bisheshrtr Dux v. Ounga Dux. 
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Thvi)o. niontiis after tiie date of the memorandum the Commissioner 
sent It. ta the Fiiuineial Commissioner in a letter dated 22nd January 
as lolluws (p. : — 

•‘Siu. 

I h.ivv O.i,: l.-inoiir to suLmit for ordor? a momoratulum. dated 23rd OctolierlSGG 
with iimmcxim-. . from rhe Ulfio.ating S.ttlcoMc.t Officer. Seot-ipur. respeciinc the claim 
'rnmid ''’ ''' I-il'Jok.i .Wadhee. for which Jawabar Sii.gh holds a 

■■ 2. S .MIC of the villasc held by Jawabar Singh under the sunnud are ancestral 
snin.. uhile others again, having been decreed toJawahar Singh at regular 

.^Hilenient. are n.-it covered by the .sunnud. -lawahar Singh admitted before Colonel 
Larrew. on the 2Uh .April 1S.5H. that his coo.^in. Hurdeo Bux. w.is bis ‘•barer This 
:ulini»ioii w .^ inuie -n the Summary Settlement Statement, and manifestk referred 
0 the and not is J tw.ibac Singh now pleads, to a single village. Further, 

in the . ase oft.ungi Mnx .Hid Bisheshur Bux, Javvahar Singh deposed, on the 7tb 
■luly ISo.). that It w-i^; iheeustninin bis funily to allow partition, if any sharer desired 
It, and .Mwcial pariihons were made prior to annexation, showing that this has 
erroneously utvn cciisidcrea h uioot. 

• 3 . The Sottlement Officer made a reference in this case to Colonel Barrow when 

Lommission.T of Lucknow his replies. No. 597 of the Gth April ISGO and No 
mid of 2jlh Scpiemher ISGG). wbicb show that Jawabar Singh has some special claims 
as having hecn one of the first to tender his allegiance, and as having rendered active 
:is<i..rance to Cmp eminent; but, as the Settlement Statenu-nt of April \m contains a 
uisniict, adnus>ion by Jawabar Singh that Huidco Bux was bis sharer the question 
ansc.s (vide paragraph G of Settlement Circular No. G of l8G’.il whether the settlement 
111 the name ef J awahar Singh only and the grant of .1 sunnud to him bars the claim 
of llririco Bnx to a share? I recollect that a case was referred to Government in 1862. 
in which It was held that asettlement had been made with a Ranee as Sudder Malgoozar 
only, but the particulars may have differed in some respects.” 

To that letter tlie Ofliciating Financial Commissioner on tlie 26tli 
January in the same year sent tho following reply (p. 90):_ 

[432] ” Sir. 


In reply to your No. 31 of the 22nd instant, I have the honour to state that tbe 
proceedings show that Hurdeo Bux got maintenance in the Nawabee : but nothing on 
the record tends to distinctly prove that he had proprietonhii) over nnif parlicnlnr por¬ 
tion 0 /this e.‘itnti’ m the Nawabee. but. at present, it will not be necessary to enter on 
the subject of what Hurdeo Bux should get as a relative, the Chief Commissioner 
having under cnnsiderafon new rules that will provide for talookdars' relatives who are 
barred by the sunnud. In the meantime, it would not. perhaps, be a bad plan to give 
the management of the villages—to the juinma of which Jawah.ir Singh obiects-to 
Hurdeo Bux. if be accepts the assignment, as be would appear to do. 

“ 2. The general question Iietween the two must remain pending in the Settlement 
Court until tbe issue of the new rules. All proceedings are, accordingly, returned.” 

In the succeeding April the Settlement Officer again applied for in- 
stiuctions, and tiie Financial Commissioner replied that "no orders could 
be passed until the measures then under consideration in regard to the 
claims of co-sharers in talookas should be comnleted.'' (See iudgment of 
Settlement Officer, p, 94.) 

In consequence of these orders the proceedings appear to have been 
suspended until the 13th December 1871, when the plaintiffs presented a 
petition praying for final orders. In the meantime Act I of 1869 had 
been passed. The then Settlement Officer took up tbe case, and on the 
21st December 1871 held, as before stated, that the plaintiffs’ claim was 
barred by that Act. 

Their Lordships cannot help remarking upon the irregularity of many 
of the above proceedings. They cannot attach any weight to Colonel 
Barrow’s recollection to which he refers in his letter of the 6th April 1866. 
If any information from Colonel Barrow was considered necessary he 
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ought to liavo been oxsuninotl as a witness. Tlie Settlement Ollicer who 
was acting as a Jaclge ought not to have written to him to know what his 
recollection was upon the subject of the summary settlement. His answer 
was not evidence, ainl cannot, any more than tlie o])inion expressed 
in his letter on the 25tli September 1866, he properly used in forming a 


1877 

JUNE 9. 


Privy 


judicial opinion on the case. Indeed, Colonel Barrow does not appear to 
have always enbertaineil tlie opinion that the settlement was made with 
Jawahar Singli for his henehc alone, for in his Minute, dated 11th 
April 1868 {Record, p. ILo, and see p. 103), he says:— 3 Suth. P.C. 

" I have been mucli troubled by this case in many ways, and Jawahar j, 427-3 
Singh, by his had faith witli his relation, icho had lived iritk him as an 522-3 
undivided famihi in the Ninrabee, is only leading to his own discomfiture. ' ~ 

I would have him look to the summary settlement which was made with 

him and Hurdeo Bux. Pcychnuce that maij yd he carried out." P.C.J. 704. 

Officers who act as Judges, if entrusted at the same time with 
administrative duties, ouglit to l)e most scrupulous in the endeavour to 
form their opinions independently. They ought not to refer to their 
superiors, whether judicial or administrative, for opinions to enal)le them 
to form their own judgments or for instructions or orders directing them 
as to the course which they, as Judges. ouglR to pursue. As properly 
remarked by the Chief Comniissioner in his Circular No. G. p. 31): “ The 
Courts are open to all and mu.st he guided by their own rules. 

Colonel Barrow had no aiuhoriiy to stay until the issue of new rules 
the proceedings then pending judicially before tlie Settlement Officer. It 
does not appear whether new rules were ever issued. The Settlement 
Officer in his judgment treats the measures referred to by the Financial 
Commissioner as having acQuired the force of law by Act I of 1861). 

If the Settlement Officer had acted at once upon his own judgment, 
instead of referring for instructions or orders, the probability is that his 
judgment would have been given before .Act I of 1809 was passed, and in 
that case he might have come to a diflerent conclusion. 

Be that as it may, their Lordships must deal with the case as tliey 

now find it. 

Tlie question is: Is the plaintiff entitled to any and what share or 
beneficial interest in the estate, or is his claim barred by Act No. I of 1869? 

[433] In support of the appeal the case of Thookaram Sookraj 
Koowar V. The Government ami others, U Aloore’s Indian Appeals, 
p. 112,'^' was referred to. 

In that case the plaintiff’s husband, the younger brancfi of the great 
Oudh family of Bhinga, had up to the time of the annexation of Oudh 
been in the undisturbed and absolute possession of an estate called 
Deotaha, which had been united in the time of the native Government 
with the large talook of Bhinga. of which the Rajah of Bhinga. the re¬ 
presentative of the elder branch of the family, was the talookdar. the 
plaintiff’s husband paying to the talookdar his proportion of the jumma 
assessed upon the whole talooka. 

Upon the making of the summary settlement in 1858-59. after the 
suppression of the Mutiny, the plaintiff was about to apply to the British 
Government for a summary settlement of the Mehal which belonged to 
her husband, and which had descended to her. She was, however, 
dissuaded by the Rajah of Bhinga from so doing, he fully acknowledging 
in writing her right, and suggesting that, as she was old, she had better 
leave the protection of her interest to him, and pledged himself that her 
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1877 possession of the me-hal shouUl be respected and safe. The summary 

June 0. settlement was accordingly made with him alone. Subsequently oue- 

_ 1-^6 Rajah s estates was confiscated to Government in consequence 

^ of the discovery of some concealed guns, whereupon he pointed out for 
rRIVi confiscation the entire mehal of the appellant, as part of the one-half of 

Council. estates, and the plaintiff’s estate called Deotaha was taken by 
__ Government, and tlie greater part of it made over to Oudh loyalists as a 

( Suth P C services. 

It was contended that the summary settlement and the Government 
J- 427 = 3 letter of the 10th October 1859 constituted the talookdar the absolute 
Cal. 522 = 3 whole estate, including the appellant’s estate, Deotaha, and 

Saraswati’s Government under the confiscation against 

Judicial Committee that the settle- 

P.C.J. 701. rnent and letter h<ad no such effect. 

In delivering judgment Lord Justice James, speaking of the Govern¬ 
ment letter of the 10th October 1859, said (p. 127) ; " In English lan¬ 
guage it gave the registered talookdar the absolutely legal title as against 
the State and against adverse claimants to the talookdary : but it did not 
relieve the talookdar from any equitable rights to which, with a view to 
the completion of the settlement, he might have subjected himself by 
liis own valid agreement. In this case the appellant was the acknowledg¬ 
ed cestui qiie trust of the registered talookdar, who bound himself express¬ 
ly in writing that he would respect her rights if she would permit him 
to be alone so registered. It would be a scandal to any legislation if it 
arbitrarily, and without any assignable reason, swept away such rights, 
and in this very painful case it is, at all events, agreeable to their Lord- 
ships to find that no such scandal attaches to the laws or regulations of 
Government Acts in force in Oudh : and that the cruel wrong of which 
tins lady has been the victim is due to the misapprehension of the law 
by the Commissioner. It is almost superfluous to add that the lady 
l^eing clearly, as she vvas. the equitable owner, the decree of confiscation 
against lier trustee could on no principle of law, equity, or good consci¬ 
ence, be made to affect her. and certainly not to justify a sentence which, 
in effect, made her the sufferer for his offence.*’ 

An under proprietary right being the interest to which the appellant 
was entitled at the time of the annexation of Oudh was, therefore, award¬ 
ed to her. notwithstanding the summary settlement and the Govern¬ 
ment letter. 

In that case there was a written agreement by the talookdar prior to 
the summary settlement to respect the rights of the widow if shew’ould 
allow him to obtain the summary settlement. In the present case, how¬ 
ever, there was no written agreement by the talookdar prior to his obtain¬ 
ing the summary settlement, but merely a representation by him that 
he had no partner except the plaintiff. 

In the case of the widow of Shunkur Sakai v. liajah Kashi 
Pershad, decided in the Privy Council. 29th July 1873,there was also 
no written agreement signed by the talookdar, but merely a representa¬ 
tion made by him at the time of his applying for a summary settlement, 
followed, apparently, by other admissions. In that case the widow of 
Shunkur Sahai was entitled as co-partner with Rajah Kashi Pershad to 
one-third share in seven villages. The summary settlement of 1858 was 
made with the Rajah as talookdar of tw’enty-six villages, including the 
seven in w’hich the plaintiff was interested. In his application for the 
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settlement he stated that in 1264 Fusleo the summary settlement was 
made as to the seven villaj’es in partnership with both him and the widow 
at one-tliird as the sliare of the widow and two-thirds for himself. (See 
Kecord on tliat case, p. 4o.) In the settlement proceedings it was ordered 
that the settlement of tiie seven villages with others should be made with 
the Rajah as talookdar, and tiiat the widow should be recorded as a co¬ 
partner. The settlement was accordingly made with the Rajah alone, 
and he alone engaged for the revenue. (Same Record, pp. 46 and 47.j 
The sunnud of the talookdary, including tlio seven villages, was under the 
letter of lOth October 18")9 granted to the Rajah alone. Tiie Rajah dis¬ 
puted the widow’s claim, and she sued for proprietary and also for under¬ 
proprietary rights. It was held by the Court of First Instance that her 
suit for the former was barred, by the sunnud being in the name of Rajah 
Kashi Pershad only; and that she could not recover under-propriotary 
rights because any title she might have had must have been to proprietary 
rights. It was held by the Financial Commissioner that the widow was 
entitled to one-third of the profits of the seven villages when the annual 
accounts should be made up. Upon appeal to Her Majesty in Council it 
was held by the Judicial (Committee that there was ground for holding 
that the summary settlement and tlie subsequent order of 1859 conferred 
talookdary rights on the widow, hut that she was entitled to one-third 
share of the profits of the seven villages. 

That case so closely resembles tlie present in many particulars, and 
the remarks of the Judicial Committee are so applicable to it, thatthoir 
Lordships will read an extract from tlie Judgment which does not appear 
to have been yet reported. They say :— 

“ The construction which their Lordships would put upon the words 
and that the name of Shunkur Sahai's widow be recorded as a share¬ 
holder’ is not tliat the Settlement Officer gave, or intended to give, the 
widow the right of making a summary settlement as talookdar but simply 
desired to place on record for her benefit her admitted beneficial interest 
in some and some only of the villages which made up the settled talook.”— 
Printed Judgment, p. 13. 


“ Mr. Capper seems to have admitted as to the seven villages that 
though the appellant had not been in independent possession of one-third 
of the collections, yet that the Rajah might have so bound himself by writ¬ 
ing as to have incurred the obligation of accounting to her for one-tbird of 
the profits. He ultimately dismissed her suit because her agent had 
failed to produce a deed in writing so binding the talookdar. Colonel 
Barrow, however, appears to have held that the admission of the Rajah at 
the time of the summary settlement and on other occasions, the former 
being in the nature of an admission on record, were equivalent to such a 
deed, and that, accordingly, the relation of trustee and cestui que trust 
having so to speak been established between them, she was entitled to 
one-third share of the profits of the villages when the annual accounts were 
made up. In this part of the Financial Commissioner’s order their Lord¬ 
ships entirely concur.” 

This case is, therefore, an authority for the proposition that a person 
who has been registered as a talookdar under Act 1 of 1869, and has there¬ 
by acquired a talookdaree right in the whole property, may, nevertheless, 
have made himself a [138] trustee of a portion of the beneficial interest 
in lands comprised within the talook for another, and be liable to account 
accordingly. 
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1877 case the cestui quc trust was a stranger. In this case the 

TiiMv 0 plaintiffs claimed as persons constituting with the defendant a joint 
Hindoo family. 

It appears that the respondent in his application for a summary 
Privy settlement in the case now under consideration stated that there was no 

Council. Hurdoo Bux (p. G). but he said nothing as to 

Purbut Singh. 

On the '2'2m\ March 1866 (Record pp. 78 and 79}, the plaintiff depos- 

3 Soth. P C, Purbut Sing, and the respondent all lived together mid had 

J. 427=3 cvcrijthinrf m common np to Jannarij then lust, which was nearly eight 

“ ~ years after the date of the summary settlement, and more than six from 
Cal. 522-3 sunnud. 

Saraswati’s Their Lordships are of opinion that, up to the time of Lord Can- 
P.C.J- 704. ning’s proclamation, the whole of the villages mentioned in the summary 
settlement were the joint family property of the petitioner, and Purbut 
Singh, and the defendant, and that they were either ancestral or purchas¬ 


ed with the proceeds of ancestral estate. The defendant himself, more 
than a year after the date of the summary settlement, stated in his 
deposition on oath made in another case on the 8th July 1859, that the 
custom prevailing in his family was that if his cousins, meaning the 
plaintiff'and Purbut Sing, who were his partners, should claim they could 
get their shaves divided. Ho said, “They at present live with me. and 
receive food and clothing.” It does not appear clearly from the latter 
words whether the estate was held as joint family property or whether 
the defendant merely made an allowance to the plaintiff's. 

The defendant in his deposition deposed that his statement rafale at 
the time of the summary settlement referred to Mouzah Gungoa only 
(p. 83). But that seems to be at variance with the statement A. p. 6 of 
the Record, which refers to the eighty-two villages mentioned in column 3, 

The Lower Courts appear to have decided the case merely upon the 
ground that the defendant was protected by the sunnud, without adverting 
to S. 15 of .\ct I of 1869, or enquiring whether, notwithstanding the 
summary settlement, the sunnud, and the statute, the plaintiffs or the 
appellant had, either before or after the passing of Act I of 1869, acquired 
or become entitled to a beneficial interest in any part of the property. 

Their Lordships are of opinion that, looking to the allegations in the 
plaint and written statements, an issue ought to have been raised to try 
that question. They do not, on the materials before them, feel competent 
to decide it. The defendant’s sunnud is not on the record. They have 
no evidence of all the circumstances under which the summary settlement 
was made, nor of those under which the sunnud was granted, nor of what 
was done with respect to it or the property comprised in it before the 
registration of the defendant under Act I of 1869. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
Commissioner may be directed to ti 7 or to refer to the Settlement Officer 
for trial the following issue, namely, whether the respondent has in any 
and what manner agreed or become bound to hold the villages comprised 
in the summary settlement and sunnud, or any and what part thereof, or 
the rents and profits thereof, or any and what part thereof, in trust for 
the appellant and Pertab Singh, or either and which of them ; that either 
party be at liberty to adduce such evidence upon the trial of that issue as 
he may be advised, and that the finding upon such issue, together with a 
translation of any additional evidence which may be adduced, be forwarded 
to the Registrar of the Privy Council, in order to enable the Judicial 
Committee to report to Her Majesty their opinion upon this appeal. 
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PRIVY COUNCIL. 

Present: 

Sir J'.wh’a W. Oiloih, Sir B.inr.a Pnc'tjk, Sir MorJa'jae E. Sinith, and 

Sir Eohcrt P. Collier. 


Muhammad Ewaz and otheiis (Plaintif-i) v. Bum Lal and 
ANOTHER {Defouhnls). [13th Juno 1877.] 

1 A. 465 =3 Siith. P.C.J. 433 = 4 I. A. 166 =3 Saraswati’s P.C J. 738. 

1. Begisiralion Act, VllPof lS7i, S. —C'oiiSfrMr/ioji. 

The words of the section, taken literally, andoubtedly seem to require the 
registering officer to refuse to register a doei. which purports to be executed by 
several persons, if any one of these persons deny the execution or appears to be 
under any disability; such a construction, ho .vevcr, would cause groat difficulty 
and injustice, which it cannot be supposed the Legisl.ature contemplated ; and 
would be inconsistent with the langmgoand tenor of the rest of the Act. The 
words of the section, must, therefore, bo road distribiUively. and be con.strued to 
mean that the registering officer shall refuse to register the document quoad the 
persons, who deny the execution of the deed, and r/.-toi/f any persons, wlu) appear 
to be a minor, an idiot or a lunatic; Chore appear to bo no reasons for extending 
the clause further than this, so as ti dostroy the operation of the deed as regards 
those, who admit the execution, and who are under no disability, which would be 
the practical effect of a refusal to register at all. The proviso to the i^rd section 
of the Act shows that the LogisUturo contemplated a partial registration of a 
deed, that is, partial as to the persons executing it. 

•2. Improper regislration-^Bffect of. 

The fact that some of the provisions of tho Registration Act have not been 
complied with, does not render the registration of a document invalid. 

15 B.L.R. 2 228 = 1.A. 210 = 24 W.R. 75— R. and Appr. 

[1—fippU. 5 A. 599 = 3 A.W.N. 155: R.. 8 0. 597 1002) (F.B.), 20 A. 57 (591 = 23 

A.W.N. 195; 2-Appl.. 13 B. 440 (157). 18 C. 556 (563) (P.B.), 23 M. 580 

(582): R., 6 B. 90 (100). 4 A. 334, 1 C.P.rj.R, II (12). 11 A. 319 1:327). 18 M. 

304 (306), 21 A. 281 (234) (F.B )=iy A.W.N 59, G C.W.N. 329 ; D.. 7 A. 590, 

23 A. 233 (P.C.l, 5C.L.J. 188.] 

[This decision reverses tho decision in Baijnath v. Iradat, 7 N.W.P 

H.C.R.n 85 .] 

JUDGMENT. 

[467] Sir Montague E. Smith. —This is a suit brou^jht by the appel¬ 
lants, the sons and heirs of Shore Muhammad, the vendee under a deed 
of sale which on the face of it purports to have been made by three per¬ 
sons, Mubarak Jan, and her two sons, Hyat Muhammad and Salamat- 
ulla. The sale was of certain shares in two mauzas, the sliares which 
each held not being speciQed. It must be taken, however, on this appeal, 
that although the amount of the shares to which each of the parties was 
entitled is not yet ascertained, the shares were held in such a manner 
that each might separately dispose of his own shares. The respondents, 
who are purchasers under a subsequent deed of sale, and who impeach 
the deed of sale to Shere Muhammad, contend that the last mentioned 
deed cannot be read in evidence because it was not properly registered. 
The deed has been in point of fact registered, and it lies upon the respond¬ 
ents, who impeach that registration, to show the facts which invalidate 
it. They have not proved that the shares were hold jointly, nor does it 
appear that that point was made in either of the appeals below. 

The Subordinate Judge of Bareilly and the Judge of Bareilly to 
whom the case went from the Subordinate Judge on appeal, found that 
the mother bad not executed the deed, but that the two sons had done so, 
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and a decree was given by the Subordinate Judge, which was affirmed by 
the Judge, in these terms: “ That a decree be given to the plaintiff for the 
completion of the sale [468] deed, dated 14th January, 1874, to the 
extent of the rigiits of Ilyat Muhammad and Salamatulla, defendants, in 
the shares of mau^ias Tah and Kashinpur Maupur against the said defend¬ 
ants and the vendees, and the claim for possession of the said shares, and 
for the rights of Musainmat Muharack Jan, be dismissed.” That decree 
may bo taken to be a declaration that the appellants, as the heirs of the 
vendee, are entitled to the rights, whatever tliey were, of Hyat Muham- 
. nnul and Salamatulla in these manias. The decree goes no further, it 
refuses to decree possession ; and. from the reasons given by the Judge 
for his decree, it would seem that the amount of the shares to which each 
was entitled had not been proved before him. 

From these judgments there was a special appeal to the High Court, 
and the only (juestion upon which the High Court decided, and which 
alone their Lordships think it material to consider, is that of registration. 
The High Court came to the conclusion that the registration of the deed 
of sale to Shore i\Iuhamm;ul was null, because the requisites of the 
Registration Act had not been complied with. 

It appears that the deed was brought bo the Registrar on the 15th 
January; the vendors did not attend, and it became necessary to summon 
them. The two sons appeared on the following day, and admitted their 
own execution, but denied that of their mother. The deed purports to 
have been executed by the two sons, each in his own handwriting, and by 
the mother, Musammat Mubarak Jan. by the hand of Hyat Muhammad. 
The sons admitted their own signatures and execution, but stated that 
their mother liad not assented to the sale. The Sub-Registrar made the 
endorsements which are found upon the deed, and which consist of three 
separate paragraphs. The first endorsement was made on the 15th 
January, the day on which the deed was presented for registration, and is 
to the effect that the deed between the hours of 10 and 11 was presented 
for registration in the office of the Officiating Sub-Registrar by Chotay Lai, 
the agent of the vendee, w'ho also applied for the compulsory attendance 
of the vendors. 

The two sons having attended on the following day, and made the 
admissions and statement above referred to, the Sub-Registrar [469] made 
this endorsement: “ Hyat Muhammad and Salamatulla, sons of Amirulla 
(sect Shaikh Panjabi, occupation zamindari), and residents of Pilibhit, in 
the District of Bareilly, two of the three vendors named in this sale-deed, 
were identified,” and so on, stating the identity, “ and their written 
depositions were taken down on separate papers, according to the applica¬ 
tion of the manager of the vendee for the compulsory attendance of 
vendors. The said vendors admitted before me, in their written deposition, 


that they had executed the sale-deed now in the office, including therein 
the name of their mother, and completed it by having it duly signed and 
witnessed, but that they had this sale-deed drawn up without consulting 
their mother, and she was not a consenting party to it; that they had no 
received any money from this vendee, and they, having received a larger 
amount of consideration from Baijnath, &c., executed a sale-deed in their 
favour, and had it registered, and that they had no mind to have this 
sale-deed registered.’^ The last statement, that they had no mind to haW 
the deed registered, appears to have been treated as a refusal on their pa 
to endorse the document; but the Act gives power to the Registrar 
register, notwithstanding such a refusal, and accordingly the RegisW* 
did register the deed in the formal manner required by the Act, and ma 
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this formal endorsement of registration upon the instrument: “ This 
•document is registered at No. 40, page 299, vol. 11, Register No. 1, on 
16th January, 1874.” 

The deed of sale to the respondents, which also bears date on the 
14th January, 1874, had been brought to the Registry on the 15tb ; and 
all the vendors having admitted, either by themselves or their agent, that 
that deed had been executed, it was registered on that day. Nothing, 
however, turns upon the priority of tlie registration of this deed, because 
by the provisions of the Act a deed operates not from the time of its 
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Council. 

1 A. 465 = 


registration, but from the time when it would have commenced to operate asuth.P.C.J. 


if no registration had been required. If, therefore, a deed is tendered for I 

registration within the time prescribed by the Act, and registered, it is 
immaterial that another deed has obtained priority of registration. 

These being the facts of the case, the High Court have decided that Saraswati’s 
the execution of the deed not having been admitted by the [470] mother p.C.J. 738. 


and her authority for its execution having been denied, it was improperly 
registered, and could not be received in evidence as against the sons. 
The decision is founded mainly on the 35th section of the last Registration 
Act, Act VIII of 1871. Before coming to that section it will be right to 
call attention to the scheme of the Act, with a view to see whether the 


general provisions do not furnish a context by which to construe the 


language used in the 35th section. 

The 17th section describes the documents required to be registered. 
The 23rd prescribes the time within which deeds are to be presented for 
registration, viz., a period of four months after their execution; and there 
is a proviso to that section to which it is material to call attention. It is 
this : “ Provided that where there are several persons executing a docu¬ 


ment at different times, such document may be presented for registration 
and re-registration within four months from the date of each execution. 
It is plain that under that proviso a deed, say, by several vendors may 
be registered as to one or two of them when one or two have executed 
the deed, and may be again registered when others have at a later period 
executed it. Then come the 34th and 35th sections, which are the most 
important sections to be considered. The 34th enacts that, Subject to 
the provisions contained in this part and in sections 41, 43, 45, 69, 
76 and 86, no document shall be registered under this Act unless the 
persons executing such document or their representatives, assigns, or 
agents authorised as aforesaid appear before the registering officer within 
the time allowed for presentation.” There the persons described are the 
persons executing the document;—not those who on the face of the deed 
are parties to it or by whom it purports to have been executed, but those 
who have actually executed it. Then there is power to enlarge the time, 
and a provision that the appearances may be simultaneous or at different 
times. Then “ the registering officer shall thereupon inquire whether 
or not such document was executed by the persons by whom it pm- 
porbs to have been executed,” and “ satisfy himself as to the identity of 
the persons appearing before him and alleging that they have executed 
the document, and, in the case of any person appearing as a re¬ 
presentative, assign, or agent, satisfy himself of the right of such 
person so to appear.” The 35th section is: “ If all the persons executing 
[ 471 ] the document’’—again, not “purporting to execute it,”--but if 
all the persons executing the document appear personally before the 
registering officer and are personally known to him, or if he be otherwise 
satisfied that they are the persons they represent themselves to be, and 
if they all admit the execution of the document, or, in the case of any 
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person sippearing by si representative, assign, or agent, if such represen¬ 
tative, sissigii, or agent admits the execution, or if the person executing 
the document is dead and his representative or assign appears before 
the registering otlicer iind admits the execution, the registering officer 
shall register tlie document as directed in sections 58 to Gl inclusive.” 
Tlien comes the enactment which occasions the difficulty : “ If all or 

_ t)/ tlie persons l)y whom tiie document purports to be executed 

'Is execution, or if any such person appears to he a minor, ao 
LLJ£?“ idiot, or a lunatic, or if any person hy whom the document purports to 
3S«th.P.C.J. be executed is dead and Iiis representative or assign denies its execution,. 
438 = 4 I.A. registering officer shall refuse to register the document.” Thesewords,’ 
taken literally, undoubtedly seem to require the registering officer to refuse 
to register a deed w hich purports to he executed by several iieisons if any 
Saraswati'soiie of those persons deny the execution. Such a construction, however, 
P.C.J. 738. would cause great difliculty and injustice, which it cannot he supposed 
the Legislature contemplated, and would be inconsistent with the lan¬ 
guage and tenor of the rest, of the Act; their Lordships, therefore, think the 
words should be read distributively, and be construed to mean that the 
registering officer shall refuse to register the document (pioatj the per¬ 
sons who deny tlie execution of the deed, and quoad any person who- 
appears to he a minor, an idiot, or a lunatic. There appears to he no reason 
for extending the clause further than this, so as to destroy the operation 
of the deed as regards those who admit the execution, and who are under 
no disability, which would be the practical effect of a refusal to register 
at all. The proviso in the 23rd section to which allusion has already been 
made shows that the Legislature contemplated a partial registiation of a 
deed, that is, partial as to the persons executing it. Now it w’ould be 
extremely difficulc to give eltect to this enactment in the 35th clause in 
its literal meaning, and at the same time to give effect to the proviso in 
the 23rd clause. To do [472] SO would certainly create an anomaly. Sup¬ 
posing three vendors live in different places, and are called upon at different 
times to execute the deed of sale, in that case there undoubtedly may be 
three several registrations. Supposing No. 1 and No. 2 attend the 
Registrar and admit the execution of the deed, and it is registered, but 
No. 3 afterwards comes and denies the execution of the deed, what is to 
be the consequence? Is the previous registration of the two to be render¬ 
ed invalid ? If so, effect could not be given to the proviso. And if 
that registration is not to be invalid, what difference in principle can 
there be between the case where three vendors appear at different times- 
to admit or deny the execution, and where they appear at the same time 
to admit or deny the same fact? That which is required of them is pre¬ 
cisely the same in both cases, and the admission and denial ought in 
reason to have the same effect in both. 

Their Lordships cannot but think that considerable light is thrown 
upon the intention of the Legislature by the provision that there may be 
under the circumstances mentioned a registration and re-registration of the 
same document. 

Again, the registering officer is to refuse to register, not only in the- 
case of persons who deny the execution of the deed, but in the case of 
persons who appear—that is, who appear to him—to be minors, or idiots, 
or lunatics. Suppose a deed executed by three persons, two of whom 
were under no disability, and who admit their execution, but the third 
had become a lunatic, it would follow, if the construction contended for 
by the respondents were to prevail, that that deed could not be registered 
against the persons who admitted their execution, and who were under no- 
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disability. The consequences of such a construction would be so injurious 
that it cannot be supposed that the Legislature intended to produce them. 
The consequences of non-registration are pointed out in the 49th section, 
and are of the most stringent description:—** No document required by 
section 17 to be registered shall affect any immoveable property comprised 
therein, or confer any power to adopt, or be received as evidence of any 
transaction affecting such property or conferring such power, unless it has 
been registered in accordance with the provisions of tliis Act.” The effect, 
therefore, in the case [473] which has just been supposed, would be that 
the deed could not l)e given in evidence against those who had executed it, 
and who were under no disability, because some other person interested 
in the property, and made a party to it, had become lunatic (it may be after 
the execution], or appeared to the Registrar to be lunatic. No injustice is 
done by admitting a deed to registration, because tlie effect is no more 
than to satisfy an onerous condition before the deed can be given in evi¬ 
dence ; and wiien in evidence, it is snlqect to every objection tliat can be 
made to it precisely as if no registration had taken place: wliereas when 
registration is refused, the effect may be to deprive the party altogether of 
perfectly good rights which he might have under the deed but for the 
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Registration Act. 

The Act gives little discretion to the Sub-Registrar. He is bound 
either to register or not to register when he is satisbed by the admission or 
denial of the parties that the deed has been executed, a!id no discretion is 
given to him to inquire further into the matter. He can only obtain from 
the parties or their agents the admission or tlie denial. But provision is 
made for an appeal from his refusal to register to tlie District Court, and 
that Court is empowered to go into evidence, and if the District Judge is 
satisfied that the deed was executed by the parties, he is then to order tlie 


registration. The power of that Court, however, does not and could not 
arise in this case, because in point of fact the Sub-Registrar did register 
the deed. 

Their Lordships do not think it necessary to refer specifically to the 
other sections in the Act. They have referred to those which furnish, 
in their view, a context to explain and cut down tlie generality of the 
words used in the 35th section. 

This point will of course dispose of the appeal. Bub there is another 
part of the judgment of the High Court which their Lordships think 
requires consideration. The High Court say ; It lias been held by this 
Court more than once that unless a deed be registered in accordance with 
the substantial provisions of the law, it must be regarded as unregistered, 
though it may in fact have been improperly admitted to registration. 
Their Lordships think this is too broadly stated, if the High Court is to 
be understood to mean that in all cases where a registered deed is produc¬ 
ed, it is open to the party objecting to the deed to contend that there 
[ 474 ] was an improper registration,—that the terms of the Registration 
Act in some substantial respects have not been complied with. Undoubt¬ 
edly it would be a most inconvenient rule if it were to be laid down 
generally that all Courts, upon the production of a deed which has the 
Registrar’s endorsement of due registration, should be called on to 
inquire, before receiving it in evidence, whether the Registrar had properly 
performed his duty. Their Lordships think that this rule ought not to 
be thus broadly laid down. The registration is mainly required for the 
purpose of giving notoriety to the deed, and it is required under the 
penalty that the deed shall not be given in evidence unless it be regis¬ 
tered. If it be registered, the party who has presented it for registration 
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is tlicii iiiitier the Act in :i position which pr'ima facie least entitles 
him to Liivo the (loed in evidence. If the registration could at any 
time, at wliatcvcr ilistance of time, be opened, parties would never 
know w-liat to rely upon, or when they would be safe. If the Regis¬ 
trar refuses to register, there is at once a remedy by an appeal; 
but if he has registered, there is nothing more to be done. Supposing! 
indeed, the registration to be obtained by fraud, then the act of registra¬ 
tion. like all other acts which have been so arrived at, might be set aside 
In- a luoijcr ])iocec(ling. The 60th section is : “ After such of the provi- 


3 Suth.P.C.J, stuns of sections 34. 35. 5S, and 59 as apply to any documents presented 
438-4 LA. have been complied with, the registering officer shall endorse 

containing the word ‘registered,’ together with the 
niunbcr and page of the hook in which the document has been copied. Such 
Saraswatl’s ccrtilicate sliall be signed, sealed, and dated by the registering officer, and 
P.C.J, 738. ^*'‘**^ admissiltlc for the purpose of proving that the document has 

been duly registered in manner provided ^ly this Act, and that the facts 
mentioned in the endorsements referred to in section 59 have occurred as 
tlierein mentioned. The certiheate is tliat which gives the document 
tlu) character of a registered instrument, and the Act expressly says that 
tliat certificate shall be sufficient to allow of its admissibility in evidence. 
Then by the K5th clause it is enacted that “ Nothing done in good faith 
l)nrsuant to this Act, or any Act hereby repealed, l)y any registering 
officer, shall be deemed invalid merely by reason of any defect in his 
appointment or procedure.” No doubt, in tliis case. [475] the fact of 
the non-admission of the mother’s execution a])pears upon the endorse¬ 
ment made on tlie deed itself, and did not require to be proved aliunde, 
but the observations in the judgment go beyond the particular case. 

This point does not come before their Lordships for the first time. 
It was a good deal considered in the case to which Mr. Cowie has referred. 
Salt Makhitn Lnll Pamlau v. Salt Koondiui Lnll (1) : and although it was 
not there necessary to decide the point,—indeed the point did not arise, 
and the appeal was decided upon another ground,—yet the considerations 
to which their Lordships have just adverted were discussed in the judgment 
in this way :— No\v considering that the registration of all conveyances of 
immoveable property of the value of Rs. 100 or upwards is by the Act 
rendered compulsory, and that proper legal advice is not generally accessible 
to persons taking conveyances of land of small value, it is scarcely reason¬ 
able to suppose that it was the intention of the Legislature that every regis¬ 
tration of a deed should be null and void by reason of a non-compliance 
with the provisions of sections 19, 21 or 36, or other similar provisions. 

It may be observed that section 36 in the former Act is the equivalent 
of section 35 in the present .Act. " It is rather to he inferred that the 
Legislature intended that such errors or defects should be classed under 
the general words defect in procedure’ in section 88 of the Act,”—which 
is the same as section 85 in the present Act—“ so that innocent and 
ignorant persons should not be deprived of their property through any 
error or inadvertence of a public officer on whom they would naturaUv 
place reliance. If the registering officer refuses to register, the mistake 
may be rectified upon appeal under section 83, or upon petition 
under section 84, as the case may be; but if he registers where he ought 
not to register, innocent persons may be misled, and may not discover 
until it is too late to rectify it, the error by which, if the registration is 
in consequence of it to be treated as a nullity, they may be deprived o 
their just rights.” 


{!) 15 B. L. R.. 228 = 2 I.A,, 210 ; 24 W.R. 75. 
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It is to be observed, with regard to the inconvenience which it is 1877 
suggested may arise from a deed being registered when some [476] only 
of the parties to it have executed it, that provision is made for disclosing ^ 
the parties who liave really executed the deed. A copy of the deed is to 
be made in a book, and there are to be indexes, and it is directed that Privy 
" Index No. 1 shall contain the names and additions of all persons execut- 

ing, and of all persons claiming under, every document copied into or_ 

memorandum tiled in book No. 1 or book No. 3. So that anyone 4 ec_ 

consulting the register would find a copy of this deed, and that the two j . 

sons only had executed it, and that the mother had not. 3Suth.P.C.J. 

On these grounds their Lordships think that the decree of the High 433-4 | a. 
Court cannot be sustained, and they will humbly advise Her Majesty to |Qg _3 
reverse it, and to order that tiie appeal from the decree of tlie Judge of 
Bareilly to the High Court be dismissed, with costs, and that the last- Saraswati a 
mentioned decree be affirmed. The appellants will have the costs of P.C.J. 738. 
this appeal. 

FULL BENCH. 

Present; 

,S'i> Robert Stuart, Kt., Chief JuHtice,Mr. Jmtice Pearaon, 1877 

Mr. Justice Turner and Mr. Justice Spankie. June 14. 


Nanku and another [Difendants) v. The Board of Revenue 
FOR the N.-W.P., in the capacity OP THE COURT OF WARDS, FOR 
THE MINOR Raja of Kantit {PlumtiJ}). [14th June 18/7.] 

1 A. 444. 

1. Suits for Zamindari cesses, not Small Cause suits. 

Suits for huQ-i-chaharum, or other Zamindari cesses, do oot fall within any of 
the classes of suits cognizable by Small Cause Courts. The cesses are dues cus¬ 
tomarily payable. A claim for such a cess is not a claim for money due on con¬ 
tract. nor for personal property or the value thereof, nor for damages. 

2. Joinder of causes of action between same parlies. 

Several causes of action for money between the same parties may be joined 

together. 

(1-R., 2 A. 358; F., 2 A. 905, 18 A. 430 = 16 A.W.N. 140.J 

In a suit by the plaintiff against the defendants, claiming from them 
as joint decree-holders, a fourth share of the proceeds realised by auction- 
sale through the Court of the Munsif of certain houses, situate on land 
subject to a village-custom, whereby a proprietary due of the above 
amount was recognized and payable to the/amindars oUhe said land, 
the defendant contended that as auction-purchasers under their joint 
money-decree of distinct houses sold at different times, the suit was bad 
for rais-joinder. Both the lower Courts decreed against the defendants. 

REFERENCE TO THE FULL BENCH. 

In special appeal to the High Court a question having been raised as 
to whether suits for huq-i-chaharum ” or other zamindavi cesses were 
in the nature of-suits cognizable by a Court of Small Causes, the Court 
(Pearson and Turner, JJ.) made the following order 

It appearing that there are conflicting rulings, we refer to the FuU 

Bench the following question: . j . , 

Are suits for " huq-i-chaharum or other zamindari cesses of the 

nature cognizable by a Court of Small Causes. 
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Full 

Bench. 


i A. 444. 
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OANPAT RAI, Ac. v. SARUPI 


[CIV. 


1877 

Jl’NK 14. 

Full 

Bench. 


1 A. 444 


OPINION OF THE FULL BENCH. 

[443] Srr.AiiT, C.-I., Pe.vhson, Turner, and Spankie, JJ.. coocur- 
rnig :--\\e have conshlereu the language ol the Small Cause Court Act and 

nold that the claim brought in this suit does nob fall within anv of the classes 
ol suits made cognizable by those Courts. The claim is for a zaraindari 
due customarily payable: it is not a claim for money due on contract 
nor tor jiersotial proi)ert>- or the value tliereof. nor for damages. The 
oinnion at wliich we lutve arrived is in accordance with tlie more numerous 
rulings ol tins Court, and with the practice of the Court to allow special 
appeals m sucli cases altiiough the sum in dispute i.s of less amount 
than i\s. o(iU. It must not be understood tiiat we impugn the [446] 
ailing that, whore chaharum “ is payable in virtue of a contract, the 
claim IS ot a nature triable by a Court of Small Causes. 

judg:\ient of the division bench. 

Tlie Division Bench, upon the i-eturn of fl.e case with the above 

fandmg, dismissed the appeal on the grounds detailed in the judgment of 
the Court delivered by— 

Turner, J.— The Full Bench being of opinion that a claim for “ huq- 
i-chaharum is not cognizable by a Court of Small Causes we may 
entertain the appeal. 

The lii-st nlea alone is urged that the claim is bad for rais-joinder. 
i iis plea lias lor sullicient reasons been over-ruled by the Courts below, 
ihe sale-monies, although the produce of the sale of more than one lot. 
have been taken out of Court by the decree-holders, tiie appellants, and 
they must give up to the respondent, the zainindar. his due in respect of 
each sale. The causes of action though several are between the same 
parties. The appeal fails and is dismissed with costs. 


1877 

JUNK 21. 


APPELLATE CIVIL. 

Present: 

Mr. Jmlice Pearson and Mr. Justice Tiirnei 


Appel¬ 

late 

Civil. 


1 A. 446. 


Ganpat Rai and another (Defendants) v. Sarupi (Plaintiff). 

[21st June 1877.] 

1 A. 446. 

Moneii decree pasml vn simple mortgage bond~Right of purchaser cf decree. 

The purchaser of a simple money-decree passed on a simple morteaee-bond does 
not acquire a lien upon the property mortgaged. 

[D.. 78 P.R. 1905 = 135 P.L.R. 1905.] 

■The representative of the purchaser of a simple money-decree passed 
on a bond hypothecating property, brought a suit to enforce her claim, by 
sale of the said property. The defendants were the original mortgagees 
and certain auction-purchasers of the said property under sales effected in 
execution of mousy-decrees obtained by other persons against the said 

moitgagors. The lower Court gave the plaintiff a decree. The defendants- 
appealed to the High Court. 


JUDGMENT. 

[447] Turner, J. The sale in this case extended not to the original 
debt but to tlie decree, and in the sale-deed no reference is made to any 
securities hold by the original creditor. In our judgment then the sale- 
deed conveyed to the purchaser no title to the securities. 
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We do not say that if the debt itself had been sold the purchaser 
might not have been entitled to call upon the seller to assign the securities. 
That question when it arises will be determined in reference to the terms 
of the contract, but in the case before us it is clear all that was sold was 
the money-decree. 

Instances may be suggested in whicli the holder of such a decree would 
be unwilling to part with tlie lien thougli willing to sell the decree. He 
may, for instance, have a second mortgage of the same property, and it 
w’ould in our judgment lead to injustice [4483 to hold that the sale of the 
decree carried with it necessarily the right to an assignment of all securi¬ 
ties held by the original creditor. 

Whether this be so or not the lien in the present instance has not 
been assigned to the plaintiHs. and. thereloie, they cannot claim the 
benefit of it. The decree of the Court below must he leveiud and the suit 
dismissed with costs. 


APPELLATE CIVIL. 

Phesent : 

My. Justice Turner and Mr. Justice Spankie. 


Bakhat Eam and anothku [Vluintiffs) r. Wazik ali and othejis 

[Defendants). [29th June 1877.] 

1 A. 448 = 2 Ind. Jup. 320. 


1. Suit for ejeclvient nnddmnages or viesne profits—Civil Court. 

A suit to ejecta trespasser and to recover mesne profits is a suit cofiiiizahle by 
a Civil Court, and is not the less so, because the defendant claims to have 
entered as an ex-proprietiary tenant under S- 7 of the N. VV. P. Rent Act. The 
jurisdiction of the Court arises from the frame of the suit as brought. 

2. Person entitled to claim right of occupancy in sir-land attached to mahal, not a 

trespasser. 

A proprietor of a mahal, who has parted with, or lost, his proprietary rights 
in it and who. being in possession, even though constructively, is entitled to 
claim the occupancy as an ex-proprietary tenant, cannot be treated as a trespasser, 
and a suit to eject him cannot be maintained. 

Suit to eject the defendants as trespassers from certain sir-land and to 
recover mesne profits. The plaintiffs, who held possession o the share 
including the sir-land as conditional mortgagees, and who sub-let the sir- 

land to a tenant, became possessed of the share and the str-land in full 
proprietary right by virtue of their purchase, at auction-sale, of the rights 
in the shares remaining in the mortgagors, the defendants in the suit. 
The plaintiffs aUeged that the plaintiffs’tenant had been ousted of the 
sfr-land by the defendant. The Court of first instance, holding that, as 
at the time of the auction-sale the plaintiffs were already in possession 
as mortgagees, they did not lose their right to possession by purchasing 
the rights remaining in the mortgagors, gave the plaintiffs the decree 
which they sought without determining what was the amount of mesne 
profits they were entitled to recover, although an issue had been fixed as 
to this point. On appeal by the defendants, the lo wer appellate Court 
held that the plaintiffs’ rights as mortgagees merged m the higher title 
conferred by the auction-sale, and remanded the suit to the Court of first 
instance, to take evidence as to the produce of the land, and then to deter¬ 
mine whether or not the suit was cognizable by the Civil Court. The 
plaintiffs appealed to the High Court, taking exception to the lower 
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1877 appellate Court’s procedure and contending that the suit was cognizable 
•K'Ni-; ' 2 'j. Civil Court, that if the defendants had any right in the land they 

‘ ' could enforce it according to law, but could not eject the plaintiffs’ tenant, 

that the only questions in the suit were whether the plaintiffs’ tenant 
Appkl- had been dispossessed and what damages tlie plaintiffs were entitled to, 
LATE tliat, wlien the defendants adduced no evidence as to the damages, 

p ^^though an issue was framed on that point, they could not fairly com- 

viL. pi^in of the decree of the Court of first instance in that respect. 

The suit was remanded to the lower apjjellate Court, under S. 354 
A. 4^8 = cf Act \ III of 1859, the Court (after stating the facts of the case and the 

2 Ind Jar which it was dealt with by the lower Courts) making the 

■ following 

320. 

ORDER OF REMAND. 

t^50] It was the duty of the lower appellate Court to determine for 
itself whether or not the suit was cognizable by the Civil Court, and if 
it held the smt to be cognizable to proceed to determine it, remitting an 
issue under b. 354 touching damages, or if it found the suit was not 
cognizable to dismiss it forthwith. That the suit as brought was cogni¬ 
zable by a Civil Court we see no reason to doubt. The plaintiffs contend 
that the defendants ousted their tenant and took possession as trespassers. 
Such a suit may be instituted in the Civil Court. 

The question then arises whether the defendants are to be regarded 
as trespassers or not. 

In our judgment the Munsif was in error in holding that the plaintiffs, 
after the auction-sale, retained their position of conditional mortgagees. 
The lower appellate Court properly held that, having acquired the rights 
of the mortgagors, they thenceforward retained possession in full pro- 
piietaiy right; and inasmuch as up to the time of the auction-sale theii' 
possession of tiie sir as mortgagees must be treated as the possession of 
mortgagors, it appears to us the defendants are entitled to contend that 
the sir was held by them at the time of the sale, and that after the sale, 
in virtue of the provisions of S. 7 of the Rent Act, they became entitled to 
a riglit of occupancy in the sir as tenants at favourable rates : and if, in the 
assertion of this right at the proper season of the agricultural year, they 
took possession, offering to pay the proper rent due from them, the 

plaintiffs have no right to treat them as trespassers, but can only claim 
rent in the proper Court. 

In order to enable us to determine the suit and to avoid the necessity 
for any further remaud or remission of issues, we order the lower appellate 
Court to try the following issues—(l) Under what circumstances did the 
defendants cake possession of the land in suit, and did they or did they not 
inform the plaintiffs of their intention to take possession of it as tenants, 
and of their readiness to pay [451] rent. (2) If at the time the land was in 
the possession of the tenant, had the tenancy for the year in which the 
tenant was ousted commenced prior or subsequently to the auction-sale. 
(3) At what rent did the tenant hold the land in suit, and what proportion, 
if any, of that rent had he paid for the year in which he was ousted. 

On the first issue the lower appellate Court found that the defendant 
had ousted the plaintiffs’ tenant, and that they did not inform the plain¬ 
tiffs of their intention to take possession of the sir land as tenants, and of 
their readiness to pay rent. On the second issue it found that the 
tenancy for the year in which the tenant was ousted commenced subse¬ 
quently to the auction-sale. On the third issue it found that the tenant 
paid an annual rent of Rs. 7-2-0 and that he had paid no portion of that 
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Appkl- 

LATE 

CiVIE. 


1 A. M8- 


rent for the yenv in which he was ousted. The lower appellate Court 1377 
having returned its findings, the High Court delivered the following jt’Ni: 

JUDGMENT, — 

[451] When the plaintiffs obtained tho rights of the conditional vendors Appkl- 
their riglits as conditional vendees merged and they became possessed of 
the entire proprietary interest in the estate. Thereupon, by virtue of a 
provision of the rent law recently introduced, the defendants became CiviE. 

entitled to hold their sir as tenants with rights of occupancy. Their - 

proper course was to have given notice to the purchasers of their intention ^ ^ 

to avail themselves of their rights and to enter on the land as tenants, at —:- 

the same time offering to pay such rent as might, having regardto the 2 Ind. Jur 
provisions of the Rent Act, be nroperly payable by them. It would then 320 . 
have been incumbent on tliem, or on the purchasers, if they were unable 
to agree to the amount of rent payable, to apply to the Revenue Court to 
determine the rent. The defendants, without communicating with the 
plaintiffs or taking anv steps to have a rent assessed on tlie land, entered 
and ousted the tenant. They cannot, nevertheless, be deemed trespassers, 
for they have a right to the occupancy of the land, hub the plaintiffs are 
entitled to recover damages for the use and occupation of the lanu. and we 
assess those damages at twenty-live per cent, less than the sum payable by 

The decree of tlie lower appellate Court, so far as it reversed the 
claim for ejectment, is affirmed, so far as it dismissed the claim tof [4S2J 
damages it is in part affirmed and in part reversed, and the plamtifis will 
obtain a decree for the sum above-mentioned. Under the circumstances, 
we order each party to bear their own costs in all Courts. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson o-nd Mr. Justice 2wnet. 

PhULMAN Rai {Defendant) v. Dani KUARt (Plaintifi). 

[12th July 1877.] 

1 A. 452. 

Eindu widow^Claivi to pre-eviption—Wajib-7d-nrz. 

A Hindu widow bolding her deceased husband’s shares in a village, so long as 
she enShe estate, fully represents the estate and can clam, to exercise all 
Shts which would attach to it in the h-^ids o a male owner So. she is entitled 
to prefer a claim to pre-emption as a share-holder in such village. 

A suit by the widow of a deceased co-sharer for establishing hm- 
light of pre-emption to a share in a certain village, under a condition in 
the village administration-paper by which, on the sale of a shaio, share¬ 
holders were entitled to purchase in preference to strangers, was dismi^ssed 
by the Court of first instance on the grouncUhat the sale impugned by 
the plaintiff was only made on her refusal. 

gave her a conditional decree, being of opinion that she did not i^efuse to 
purchase. On the appeal of the defendant, the High Court remanded the 
suit to the lower appellate Court, for determining whether the plaintiff was 
a sharer in the estate or only entitled to maintenance The lower appel¬ 
late Court, without determining this issue distinctly found that the share 
in the plaintiff’s possession was joint and undivided ancestral property. 
The plaintiff took exception on the evidence. 
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JUDGMENT. 

[453] Ti-rxer. J.—We must admit the objection taken to thp 
hnding on the issue veniitted, and it remains for us to determine whpthpr 

'^v inhenunce .feoi^d ; t 

emptioh. In our judgment so long as she enjoys the estate she fullv 

attach to it in the hands of a male owner. The circumstance that thp 

widow ived with the vendors would not deprive her of her right it being 
found that the claim is not collusive. ^ ® 


1877 

July i3, 


FULL BENCH. 

Present: 

Sir noh>rt StmrL KL, Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oidpeld 


Full 

Bench. 

1 A. 4t3. 


The Empiiess of India v. Kanchan Singh. tl3th July 1877.] 

1 A. 413. 

Cruu. Pro. Co,h: ISW, S». I, m-" Sessions case." mcanin, of-Ss. i.s7. 3S0. I.P.C 

‘y' 2 %.-A Sessions 

case in b. 2%, means a case exclusively triable by a Sessions Court. 

Where a Magistrate discharged an accused person under S 457 I PC and 
the Sessions Judge ordered the commitment of the accused to the S^ssio^ Court 

Tt" !'• Judee-s order to eSm 

mit the case to the Sessions Court was illegal, as the case was a Ma<’istrate’s case 
and not one triable by the Court of Sessions only. laoistrace s case. 

[F.. 7 C.L.R. 1G3 (170), 2 A.W.N. 105 ; R., 2 A. 570 (573).] 

The appellant after his discharge by the Assistant Magistrate on a 
ch-uge S. 4o7. I.P.C., was committed to the Court of Sessions by 
oijler of the Sessions Judge under S. 296, Cr.P.C., 1872. on charges under 
Ss^ 380 and 457. I-P-C. The appellant questioning the legality of the 
Older of commitment contended that the offences under Ss. 330 and 457, 
I.P_C., not being exclusively triable by the Court of Session, did not come 
within the meaning of Sessions cases” in S. 296. Cr.P.C., 1872. 

ORDER OF REFERENCE. 

u i ' the question to a Full Bench for decision in 

the following order of reference: 

It appears that in fclie case of Huria and others (1), Mr. Justice 
bpankie has ruled contrary to the ruling of the 26th May 1873 (2), and 
that in the case of Charles John Sibold (3), the learned Chief Justice has 
epressed an opinion that it is erroneous. It is. however, supported by 
the ruling of the Calcutta Court, dated 17tb February 1874, Jaykaram 
Singh and another, petitioners v. Man Pathack, and bv the ruling of 
the Madras Court, dated the oth November 1873 (4). That the point in 

question may be definitively settled, and conflicting rulings be avoided in 
future, I refer it to a Full Bench. 

(1) Unreported, decided on the 20th January 1877 

(2) H.G.R.. N.W.P., 1873. p. 168. ^ 

(3) Unreported, decided on the 9th April 1875. 

(4) JIad. H.O.R., 1871-74, p. 28 of Rulings. 
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JUDGMENT OF THE FULL BENCH. 

[414] Stuart, C.J.—In this reference the question is whether the 
Sessions Judge of Mainpuri was justified in ordering a oominitincnt to this 
Court on a charge under Ss. 457 and 3S0 of the Indian Penal Code, as being 
a “session case” within the meaning of S. 296 of the Criminal Procedure 
Code, read in connection with S. 4 of tlie same Code, where the expression 
“ session case” is defined. Tlie procedure wliich gave rise to the appeal 
to this Court, and the question submitted by this reference, appear to be 
as follows;—Tiie appellant, Kanciian Singh, and another accused person, 
named Matliri, were brought up before and tried by the Assistant Magis¬ 
trate on a charge under S. 457 of the Indian Penal Code, with the result 
of Mathri’s conviction and the appellant’s discharge. The discharge of 
the appellant, Kanchan Singh, being unsatisfactoryto the Sessions Judge, 
he ordered a commitment to the Sessions Court and the appellant was 
committed, tried, and convicted there accordingly. The validity of such 
order of commitment is one of the pleas in appeal. 

In S. 4 of the Criminal Procedure Code the following is the definition 
of a “ session case.” *’ Session case means and includes all cases specified 
in column seven of the fourth schedule to this Act as cases triable by a 
Court of Session, and all cases which Magistrates commit to a Court of 
Session, although they might have tried them themselves.” Now if we 
had nothing else to consider than the true construction of this section 
itself, our task would be an easy one, and here I must say that we are not 
much assisted by some of the remarks made by Mr. Justice Jardine in 
the case mentioned in the present reference (1). In the report of his 
judgment he is made to say that the words “ triable by a Court of Session 
in S. 4 must be read as if they had been printed in inverted [416] 
commas,” but, in my opinion, it is not legitimate to interpret laws 
in this manner, whether by the importing of words of limitation, or exten¬ 
sion, or fanciful punctuation. If the inverted commas had been used as 
suggested, the meaning and application of S. 4 would have been altogether 
changed from what it is in its present shape. I could understand the 
suggestion that these words “ triable by a Court of Session ” might, with 
advantage, have been imported into S. 29G immediately after the words 
"session case,” but it is altogether beside the rules of legal construction 
to attempt bo interpret such a section as S. 4 by such a device. Then, 
again, I must express my dissent where i\Ir. Justice Jardine says it is 
"on principle wrong that a Session Judge should have power to order a 
commitbal in spite of a discharge by a Magistrate, who had himself full 
power to try and acquit. Where the Magistrate’s powers are restricted 
to preliminary enquiry, it is reasonable that the Session Court should have 
power to control the result of that enquiry. But where the Magistrate 
could pass a final order of acquittal, I see no reason forfliving the Session 
Court power bo disturb this order, because it takes the form of a dis¬ 
charge.” On the contrary, I do not only see nothing wrong on principle, 
but, judging from my own experience in criminal cases in this Court, it 
would, I consider, be very convenient and adv'antageous if Session Judges 
had such a power of correction and control over their Magistrates. But 
all these speculations and fanciful views of legal interpretation are really 
beside the question of the true construction of S. 4. nor are they neces¬ 
sary to the elucidation of S. 296, the correct application of which, in ray 
view, depends, at least so far as the present ease is concerned, on a much 
simpler test, which I do not find noticed either in the judgment of 


(1) H.C.R., N.W.P.. 1873, p. 168. 
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ilr. Justice Jardino. or in any of the other authorities which have been 
referred to. As to ft. i itself, anything more simple or more obvious in 
meaning than the language of that section I cannot imagine. It verv 
plainly provides that session case " means and includes all cases triable 
by a Court of Session itself, that is. if you prefer it, bv a Court of Ses 
Sion only or exclusively, and also all cases which Magistrates commit to 
a Couit of ftcssion for trial. These are the two classes of cases which 
ft. 4 aie to be understood as session case, tlie one neither more nor 
less so. th.in the other. Nor is the definition, given in [416] this S. 4 of 
a Magistrate s case in the slightest degree inconsistent with such a defini¬ 
tion of a session case. A Magistrate’s case, the section savs, means and 
inckide.s al cases trialile by Magistrates, and all cases which Magistrates 

ti\ theinsehes, a though they mighc have committed them for trial to a 

Couit of ftession. being the -ery cases which, when committed to a Court 
of ftession become ips;o facto session cases. In fact it comes to this, that 
yy ft. 4 the term session case” applies to cases triable by a Court of 
Session alone, and also all other cases (doubtful cases as Mr Justice 
Jardino calls then^ although why they should be so described I cannot 
see), in which the Court of Session has. by force of the commitment to it 
concurrent jurisdiction with the Magistrate. 

ft 4 >»' tile consideration of 

Prtp)h.rp Pp I Tl to any other part of the Criminal 

iioceduie Code. But wnen wc come to S. 296. we find it necessary to 

understand a session case in a more limited sense. The second part of 

that section piovides that in session cases, if a Court of Sess^ion or 

ilaMstiatc of the district considers that a complaint has been improperly 

dismissed, or that an accused person has been improperly discha^ed by 

a siihoidinate Court, such Court or -Magistrate may direct the accused 

nhieli the .icousoc) person h.is been, in the opinion of the Court or Magis- 

Now there can be no doubt that fhis 
UseiMiift W ■' '"‘■f >; applios to cases triable by the Court of Session 
1 |,'■ f exclusively and not to the second 

supplied by the defanition given in S. 4 of the other class of session 

Sessior^The w ^lagistrates commit for trial to the Court of 

ftession. The word commit is I consider a governing word in this 

brt ikon V""”' depends upon its right constnictiol If it could 

tlrnsf commit.” then unquestionably S. 296 would let in 

these Magishates cases were a commitment had not been made. But 

Session f'^ctofthe committal to the Court of 

fc^hf mml essential quality of such session cases. On the other hand. 

r4i7lenm 296 assumes that there had been no previous 

empoweied in that state of things, to order a commitment. ^ It foUows, 

A 5 cannot contemplate the second class of session 

Cniirt nf I have pointed out, commitment to the 

ortskpn fnv f '*■ proceeding already completed, is assumed 

a ien for gianted. and no other or further order of commitment is neces- 

i-nvoivT;/""*? the nature of the case, possible. Any other view would 
involve the absurdity of the Sessions Judge ordering a commitment which 

. aheady been made to the Sessions Court by the Magistrate himself. 

296 be read as applicable to a Magistrate’s 
t .%^IL ^nestion of commitment or no commitment is immateriah 
for If the Magistrate did not commit the present case to the Court of 
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Sessions, and he in fact did not, then the case is not a session case within 
the meaning of 8.4, while if he did commit, there was no necessity, and no 
reason for any other commitment, whether by the Judge’s order or otlier- 
wise. Tlie result, tlierefore. is that the session cases referred to in S. 296, 
are session cases triable by the Court of Session only, and the present case 
being a Magistrate’s case, and not one triable by the Court of Session 
only, the Judge’s order to commit it. was illegal. 

I think it unnecessary to make any further remarks on the rulings 
referred to in the order of reference. In my own judgment in the case 
of Sibold (1) I do not appear to have entered into the question very fully, 
and I remark that the case in which Mr. Justice Jardine's ruling was 
made, was different from the one then before me, and in the glance I then 
gave to the matter, I may not have sufficiently considered tlie phraseology 
of S. 4. As to the Calcutta (2) and Madras (3) cases, they appear to have 
been properly disposed of; although I observe that the Calcutta judg¬ 
ment (4) simply repeats ^Ir. Justice Jardine’s argument, and the Madras 
ruling appears to have been made by the Court itself, on a reference to it, 
without anv argument from the bar. 

[418] Pearson, J.—I concurred at the time in the ruling (on the 
26th May 1873) by the late Mr. Justice Jardine in the case of Ihe Queen 
V. Sital Prasad (o). and on further consideration I see no good ground 
for questioning its correctness. The reasons assigned by him in support 
of it are, in my opinion, as conclusive as they are well nigh exhaustive. 
Little has been left by him to be said on the subject. The terms used in 
the designation of a session case in S. 4 of Act X of 1872 “all cases speci¬ 
fied in column seven of the fourth schedule to this .•Vet as triable by a 
Court of Session,” are not synonymous with all cases triable by a Court of 
Session. We find various specifications in the seventh column of the 
schedule : some cases are specified as triable by a Court of Session ; others 
as triable by a Court of Session or by a Magistrate of the first class: others 
again as triable by a Magistrate of the first or second class; others as 
triable by any Magistrate, and so on. Evidently, as it seems to me, those 
simply specified as triable by a Court of Session, which are triable by that 
Court exclusively, are those indicated in the first part of the definition as 
session cases. 

The definition of a session case is followed by the definition of a Magis¬ 
trate’s case for the purpose of distinguishing the one from the other. The 
two definitions comprehend all triable cases, and read together, explain 
one another. 

There are many cases which a Magistrate may either try himself or 
commit for trial to a Court of Session ; and the definitions declare such 
cases, if tried by the Magistrate, to be Magistrate’s cases, and if commit¬ 
ted to the Court of Session, to be session cases. 

Session cases, therefore, include along with cases exclusively triable 
by a Court of Session, and Magistrate’s cases include along with cases 
exclusively triable by Magistrates, cases triable by them or by a Court of 
Session, which they, in the exercise of their discretion, elect to try them¬ 
selves. 

The ruling gives full effect and meaning to every part of the defini¬ 
tions, and is perfectly consistent with, and agreeable to, them. There is, 
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1) Unreported, decided on 9bh April 1674. 

3) Jay Karan Singh v. Man Pathack. 17th February 1874. 
8) 7 Mad. H.C.R., 1871-74, p. 28 of Rulings. 

4} Jay Karan Singh v. Man Pathack, 17th February 1874. 
[5) H.C.R., N.W.P., 1873. 
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too. much force and pertinence in the remark that " it seems, on principle, 
to ije wrong that a Sessions Judge should have power to order a com¬ 
mittal in spite of a discharge by a Magistrate [419] who had himself 
powers to try and actiuit. Where the Magistrate’s powers are restricted 
to prclitninary enquiry, it is reasonable that the Session Court should 
have power to control the result of that enquiry. But where the Magis¬ 
trate could pass a final order oi acquittal. I see no reason for giving 

the Session Court power to disturb tliat order because it takes form of a 
discharge.” 

Tlie case out of which the present reference has arisen is, according 
to the ruling in question, a Magistrate's case. It is not a case exclusively 
triable by a Court of Session, nor was it committed to that Court, ft 
was triable by a Court of Session or by a Magistrate of the first or second 
class ; and was tried and disposed of by a Magistrate. To rule that this 
is a sessions case on the ground tiiat the terms before quoted in the 
definition of a session case do not mean cases exclusively triable by a 
Court of Session, but include cases triable by a Court of Session and a 
Magistrate, would lead to this result, that all cases triable by a Court of 
Session, or a Magistrate, are both sessions cases and Magistrate’s case: 
and would thus confound what the definitions were carefully designed to 
distinguish. 

Turner, J.—It appears to me that the definitions of " Sessions case" 
and Magistrate s case," respectively, must be read together, and that so 
read, all difiiculty in their construction disappears. 

There are some cases specified in the schedule as triable by a Court 
of Session, there are others specified in the schedule as triable by 
Magistrates, again, there are cases specified as triable either by a Magis¬ 
trate or a Court of Session, and, lastly, there are cases in which, though 
ordinarily triable by a Magistrate, an accused person, if he be an habitual 
offender, may be committed to the Court of Session. 

Now in order to bring all these classes under two heads, the defini¬ 
tions, as I understand them, declare that sessions cases mean and 
include all cases triable by a Court of Session exclusively, and all 
cases of the classes in which jurisdiction is given to the Sessions Court, 
or to the Magistrate if the Magistrate elects to commit them, and that 
Magistrate s case means and includes all cases specified as triable by 
Magistrate exclusively, and also all cases of those classes [420] in 
which jurisdiction is given to the Court of Session or the Magistrate, 
if the Magistrate elects to try himself. If the other construction be 
adopted, and the term triable by a Court of Session in the first defini¬ 
tion be held to include cases triable by the Court of Session or 
the Magistrate, a case of that class tried by a Magistrate will fall under 
both definitions and the anomaly will arise which was pointed out by Mr. 
Justice Jardine in Regina v. Sital Prasad (1) that a Sessions Judge may 
order a committal if the Magistrate discharges an accused person whom 
he had power to try and acquit, when the Sessions Judge cannot interfere 
to set aside an acquittal, except on the appeal of the Government 
Seeing that the construction adopted by Mr. Justice Jardine has approved 
itself to the High Courts of Calcutta and Madras, I am the more confident 
in accepting it. 

Spankie, J.—It is contended that a sessions case means a case 
triable by the Court of Session only. 

(1) H.C.R., N.W.P., 1873, p. 168. 
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41 . •^'^stice Jardine in this Coui’t (l) held that the words 

triable by a Court of Session in S. 4 must be read as if they had been 
printed in inverted commas. " This he considered would limit the mean¬ 
ing “ of cases specibed" as triable by a Court of Session alone. 
This view was suppoi-ted by a consideration of tlie two definitions together. 
We might expect, the learned Judge remarked, that “ the two would just 
cover all possible cases, and this upon the view above expressed is found 
to be the fact. Sessions cases include all those which the Court of 
Session alone can try, and such as are committed to the Court of Session. 
Magistrates’ cases include all those which only Magistrates are to try, 
and so many of the doubtful cases as the Magistrates do, in fact, try them¬ 
selves. It seems, moreover, on principle to bo wrong that a Sessions 
Judge should have power to order a committal in spite of a discharge by 
a Magistrate who had himself full power to try and acquit ; when 
the Magistrate’s powers are restricted to preliminary enquiry, it is reas¬ 
onable that the Sessions Court should have power [421] to control the 
result of that enquiry. But where the Magistrate could pass a final order 
of acquittal, I see no reason for giving the Sessions Court power to 
disturb his order, because it takes the form of discharge.” It appears 
that Mr, Juctice Pearson holds the same views, and that the Calcutta (1) 
and Madras (2) Courts have ruled to the same effect that the Sessions 
Court can only order committal in cases exclusively triable by itself, 

Referring to S. 4 I find nothing to support the views that sessions 
case means cases exclusively triable by a Court of Session. But I do 
find in the plainest language possible that a session case means and 
includes all cases specified in column seven of the fourth schedule as cases 
triable by a Court of Session, and all those cases which Magistrates 
commit to a Court of Session, although they might have tried them 
themselves. 

It is true that on reading the definition of a Magistrate’s case, it 
would at the first glance seem tliat until a Magistrate had actually com¬ 
mitted a case which he could have tried himself, it would not become a 
sessions case. But this construction would only hold good for the pur¬ 
pose of defining what is a Magistrate’s case and what a sessions case, and 
of so far regulating the exercise of their concurrent jurisdiction. This 
construction, however, does not necessarily limit the power of revision 
given by S. 296 to the Sessions Judge and District Magistrate. These 
words “ sessions case ” and “ Magistrate’s case ” are only to be met 
with twice, respectively, in the Code, in Ss. 4, 296 and 74. In S. 74, which 
deals with offences committed by European British subjects, the words 
a Magistrate’s case” clearly refer to a case which is specified in column 
7, Soh. 4, as triable by a Magistrate, which might be sent to the 
Sessions, but which the Magistrate is not to send to the Sessions, if be 
thinks that he can adequately punish it by any sentence warranted 
by law, not exceeding three months’ imprisonment, or a fine up to one 
thousand rupees, or both. If he thinks that he cannot adequately 
punish it under S. 74, then he must commit to the Sessions Court, or 
High Court, as the case may be, under S. 73. This, it is true, is a 
special part of the Code applying [422] to European British subjects 
alone. But when we examine chapter XV and Ss. 89, 195, and 196, 
we find in the first section that the procedure to be adopted refers to 
cases triable (not exclusively triable) by a Sessions Court or High 
OoQtt. By S. 195, a Magistrat e can discharge an accused person if he 

(1) 7ay Kann Singh v. Man Patbak, 7th February 1674. 

(3) Mad. H.O.R., 1671-74, p. 28 of Rulings. 
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thinks there is no ground for committing him, and dispose of the 
case himself under chapters XY, XVII or XYIII, as the case may 
be. By S. 196, if the Magistrate considers that the evidence justifies 
commitment foi- an offence exclusively triable by the Court of Session 
or High Court, he is to make the commitment to such Court, and he 
is to do the same if he thinks that the case is one which ought to be 
tried by Iho Sessions Court, thougli it be not an offence exclusively triable 
by the Sessions Court. The section is mandatory where the case is 
exclusively triable by the Sessions Court, and permissory in other cases. 
But here we have exclusively used for a purpose: we shall find in S. 296, 
which deals with discharge under S. 196, no such use for the word at all. 
S. 296 refers to the superintendence of the subordinate Courts by the Ses¬ 
sions Judge and Magistrate of the district, and to the revision which they 
may exercise. The first para, provides for che report of cases of this Court 
in which the judgment or order is contrary to law, or the punishment too 
severe or inadequate. The second para, provides that in sessions cases, if 
a Court of Session or Magistrate of the district considers that a complaint 
has been improperly dismissed, or that an accused person lias been impro¬ 
perly discharged by a Subordinate Court, such Court or Magistrate may 
direct the accused person to be committed for trial. Now here we go back 
to the definition of a sessions case, and find that there is no such limit in 
S. 4 as that contended for, viz., that those cases only are sessions cases 
which can be tried by the Sessions Court alone. AlUliose cases in fact are 
sessions cases which are specified in column 7 of the fourth schedule 
as triable by the Court of Session, including all the cases which Magis¬ 
trates commit to a Court of Session, though they might have tried them 
themselves. They are all cases specified in column 7, schedule 4, 
and are triable by the Court of Session, though, if the Magistrate tries 
those himself which are within his jurisdiction to punish, they are not sent 
up to the Sessions. But they are not the less [423] sessions cases, 
thougli they are witliin certain limits jointly triable by tlie Sessions Court 
and Magistrate of the first class, and because they are so, both the Ses¬ 
sions Court and the Magistrate of the district have the power to revise 
improper dismissal of complaints and discharges ordered by the subordi¬ 
nate Magistrates. 

This superintendence is part of their office. They are in a certain 
degree responsible for the proper discharge by their subordinates of their 
judicial duties. All the Magistrates are subordinate to the Magistrate of 
the district, but neither the Magistrate of the district nor the subordinate 
Magistrates are subordinate to the Sessions Judge, except to the extent 
and in the manner provided by the Act (S. 37). Under the old Act the 
subordination of the Magistrate to the Magistrate of the district was not 
clearly recognised, and 23-g. was added by S. 4 of Act VIII of 1869. So 
by S. 435 of the old Act, the Sessions Judge only could order commitment 
of an accused person, if he was charged with an offence triable by the 
Sessions Court exclusively. But the section was altered by S. 4, Act VIH 
of 1869, and be has now’ the power of doing so in cases in column 7, 
schedule 4, nob only triable by himself, but also by the Magistrate^ of 
the district. The Magistrate of the district also had the power of directing 
commitment or inquiry when the Magistrate who bad discharged the 
accused person or dismissed his complaint without any investigation, was 
a subordinate Magistrate. But under the old Act, subordinate Magistrates 
were of two classes only, one with powers up to six months, and the other 
up to one month, as provided by S. 22 of Act XXV of 1861. Under 
present Act there are three classes of Magistrates, and all are subordinate 
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to the Magistrate of the district. Thus, it became necessary, all Magistrates 
being subordinate to the Magistrate of the district, to enlarge the powers 
of that officer as a Court of superintendence and revision, and so both the 
Court of Session and tlie Magistrates of distinct were empowered by the 
second para., S. 296, to direct a committal where a complaint had been 
improperly dismissed or an accused person improperly discharged in ses¬ 
sions cases. If ive are to accept the view contended for by the appellant, 
then the alterations as regards this power of revision, made since Act 
XXV of 1861 was passed, would have no meaning, and there would be no 
[424] reason for the omission of sucii words as exclusively triable by the 
Court of Session, which have no place in S. 1 and S. 296 of the present 
Code. 

There is nothing opposed to principle in allowing this power of 
revision to the Court of Session and District Magistrate. A Magistrate 
of the first class may improperly discharge an accused person under S. 195, 
that is to say, in cases triable by a Court of Session, even though he may 
have, under the provisions of that section, proceeded under Chapters XV 
and XVII, or XVIII. If the Magistrate of the district or Court of Session 
considered that there were sufficient grounds for commitment, then the 
accused would have been improperly discharged. Where a Magistrate 
improperly discharges an accused person under S. 215, the High Court 
can order him to be tried, or committed for trial; a discharge is not 
equivalent to an acquittal under either section. The Sessions Court is 
empowered to guard against a miscarriage of justice in cases triable by 
itself. The High Court has plenary power in all cases of improper dis¬ 
charge. No question of acquittal is applicable to the point before us. 
An acquittal may be appealed against by the Government. This is an 
exclusive privilege of Government. But private prosecutors, so to speak, 
have no other remedy but that afforded by Ss. 296 and 297 of the Code. 

Being of opinion that it is not for us who administer the law to import 
into S. 4 and S. 296 of the Act the words “ exclusively ” triable, or by the 
Court of Session “ alone,” I would answer the reference by saying that 
the Sessions Judge had the power to order the committal. 

Oldfield, J.—I agree in the view taken by Mr. Justice Spankic of 
the question referred. 

Order.— In accordance with the ruling of the majority of the Full 
Bench, Pearson, J., passed the following final order in the above case. 

The second ground is sustained by the opinion of the majority of the 
Pull Bench. The proceedings of the Sessions Court must, therefore, be 
set aside as illegal, and the sentence passed on the appellant is accordingly 
annulled and his release is ordered. 

APPELLATE CIVIL. 

Present: 

ilfr. Justice Pearson and Mr. Justice Turner. 

Dular Chand {Plaintiff) v. Balbam Das and others [Defendants]- 

[16th July 1877.1 

1 A. «S3. 

1* Non-joinder of parties-“Effect of< 

When the cause of aotion Is jointly in favour of a number of persons, and not 
solely in favonr of one, they must all be made parties. Failure to do so would 
involve the dismissal of the suit. 
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2. Adding parties in appeal. 

Though, in some instances, parties are allowed to be added in appeal, yet in 
a case, where the party seeking the addition has elected to go to trial without 
the amendment, the appellate Court may refuse to allow'the addition of parties. 

[1—Ap., 14 A. 524 = 12 A.W.N. 104 ; D.. 9 B. 311 (316) ; R,. 7 B. 217 (219), 17 B. 

0 (8) : 2—R., 156 P.R. 1839 (F.B.), 150 P.R. 1889 (F.B,). 18 M. 33 (37).] 

JUDGMENT. 

[454] The appellant was badly adviseii by his pleaders in the Court 
below to file his plaint in his sole name and not also in the name of the 
other partners in the firm, for he had no sole cause of action against the 
respondents. When the objection was taken by the respondents in the 
Court below, the Court should either have made the other partners 
parties, or, on this ground, have dismissed the suit. Even when the defect 
was pointed out. the appellant, instead of praying the Court to amend 
the plaint, put in a petition on behalf of the other partners intimating 
their willingness that the suit should proceed in the sole name of-the 
appellant. The Judge was in error in holding that a defect of which the 
respondents complained and which, if it affected any party to the suit, 
affected them could be thus cured. 

[455] The appellant's pleaders in this Court at once recognised the 
position in whicli their client was placed, and have preferred a petition 
praying that the other partners may now be made parties. Although in 
some instances parties have been added by this Court in the stage of 
appeal, yet, seeing that the appellant elected to go to trial and the case 
was decided in the Court below without amendment of the proceedings, 
we are of opinion that in this instance we ought to refuse the application 
and allow the objection. 

We shall therefore dismiss the appeal, affirming the decree of the 
Court below, not on the grounds on which that decree was passed, but on 
the preliminary ground that all the necessary parties were not joined as 
plaintiffs, and that the appellant has shown no sole cause of action. 
The appellant and his partners may of course bring a fresh suit. 


PRIVY COUNCIL. 

Present: 

« 

Sir James W. Golvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

On Appeal from the Court of the Commissioner of Fyzabad. 

Maharajah Pertab Narain Singh v. Maharanee Subhao 

Kooer and others. [19th July 1877.] 

3 Suth. P.C.J. 458=4 I.A. 228=3 Cal. 626 = 1 C.L.R. 113=3 Saraewatl’s P.C.J. 7M. 

1. Revocation of will by Hiivdu, 

The will of a Hiodu may be revoked by parol. 

If definite authority to destroy a will is given by the maker, with intent to revoke 
the will, this would be sufficient in law to constitute a revocation, though, W 
fact, the instrument may not be destroyed. 

2. Act I of 1S69, S. 22, Cl. i—Oudh Talukdars-^IntestaU succession— Treatment of 

daughter's son as son. 

Where an Oudh talukdar without male issue, has, by his exceptional 
ment of his daughter’s son “ in all respects as his own son," indicated an 
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unmistakable intention that he shall succeed him, the grandson will bo brought 
Within tho enactment of the fourth clause of S. Act I of 1869. The 
circumstances aSotding evidence of such an intention considered. 

£1—R.. 25 M. G78 (085) (P.C.) ; 3—Cons., 21 C. 997=21 LA. 1G3 (P.C.) ; R.. 11 C. 
186=11 I.A. 197 (P.C.).] 


1877 

JULY 19. 


Privy 


JUDGMENT. 


Council. 


[459] Sir James Colvile. —The question raised by this appeal is 
the right of succession to the talook of the late Maharajah Sir Man Singh, 3 Suth.P.C.J. 
one of the most considerable, if not the most considerable, of the great land- 458=4 i.A. 
holders of Oudh, whose status and rights arc the subject of .Act I of 1869. . 

The Maharajah died on the 11th October 1870. He had no male ^ ^ ' 

issue. His nearest surviving relatives were his widow, the Maharanee ®26=1C.L.R. 
Subhao Kooer, a daughter by a deceased wife, and the appellant, the son 113=3 
of that daughter. The Maharajali had also brothers, and brothers’ sons, Saraswati’s 
of whom some survived him. His grandson, the appellant, was known in p q j 
the family as " Dadwa Sahib,” by vvhich name he will be generally 
designated in this judgment. 

The property which is the subject of this litigation belonged to Man 
Singh before the annexation of Oudh. He was one of the first who made 
their peace witli Government on the restoration of the British power in 
1358, and his title as taiookdar was duly confirmed by sunnud. The estate 
is said to have been originally one which, according to the custom of the 
family, was descendible to a single heir, not necessarily determined by the 
strict rule of primogeniture. It had certainly passed from Buktowar Singh, 
the preceding proprietor, to his nephew, Man Singh, thougli the youngest 
of three brothers. Accordingly, when the lists prescribed by S. 1 of Act I 
of 1869 were made up, the name of Man Singh, as taiookdar, was inserted 

in the first and second of tliose lists. 

Some years before the passing of this .Act, and on the 22nd April 
1864, Man Singh, under the circumstances which will be afterwards con¬ 
sidered, executed and delivered to the Commissioner of the district the 
document at p. 8 of the Record, which is in these words: 

“I, Maharajah Man Singh, etc., Taiookdar of Shahgunge, Gonda, 
etc., do hereby declare that, as I have not yet come to any determination 
as to what boy is to become my successor, I, for the present, declare my 
wife to become my successor, and inherit the wliole of my property, 
whether moveable or immoveable. She will, until she nominates a 
successor, have the same power over the property as myself, except that 
she will not be authorised to make a transfer. There is no partner of 
mine in my moveable or immoveable property. I have, therefore, executed 
this will, and deposited it in a public office, that it may serve as a document, 
and prove of use when required.” 

Mr. Simson, the then Commissioner, made the following endorsement 
on the will:—“April 22nd. 1864. Maharajah Man Singh this day in 
person signed this document in my presence, and then delivered it to me 
as his last will and testament; ” and wrote on the envelope within which 
it was inclosed, " Within this sealed envelope is Maharajah Man Singh's 
will. I forward the envelope to the Deputy Commissioner of Fyzabad, 
with instructmns to lodge it, sealed as .it is, in the Treasury; and each 
Treasury Officer will note it in his receipt on giving or receiving charge. 

Of course the Maharajah may reclaim this on a written application 
properly authenticiuted at any time.” 

After fche death of the Maharajah, and in November 1870, this will 
was opened, and under it the Maharanee was put into possession of the 
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talook. She afterwards, by a document dated August 16th, 1872, 
exercised the power which the will gave her of “ nominating a successor ” 
in favour of the respondent Triloki Nath, who was a son, then under age, 
of one of the late Maharajahs brothers, and had married her own niece. 

Sliortly after this transaction the appellant, Dadwa Sahib, instituted 
tliis suit, praying for a declaration of his title to the succession to the 
Maharajairs estate, and for the cancellation of the document of April 
22nd, 1861 (the will) ; that of August 16tli, 1872 (the appointment); and 
the order of the revenue authorities of November 11th, whereby the 
i\raliaianec was put in possession. 

It is now admitted on all sides, if it were ever seriously disputed, that 
tliG [460] appellant can only succeed in his suit by establishing both the 
following propositions:— 

1. Iliat the testamentary disposition w’hich the Maharajah uo(}ues- 
tionalily liad power to make, and did make in April 1864, was revoked or 
became inoperative in his lifetime. 

2. That tile appellant is entitled to succeed to tlie talook as the son 
of a daughter of the Maharajah, who had “ been treated by him in all 
respects as his own son ” within the meaning of Cl. 4 of S. 22 of Act I of 
1869 ; it being clear that as a mere grandson by a daughter he would not 
1)0 the heir ob intestato to the talook under the special canon of succession 
to intestate talookdars established by that section of the Statute. 

The Court of First Instance and the Appellate Court in Oudh have 
concurred in determining the first of these issues against the appellant. 
The second of them was found in his favor by the Court of First Instance ^ 
but that decision was reversed by the Appellate Court. 

In dealing with this appeal, their Lordships propose to consider, in 
the first instance, whether the appellant has established that be was 
treated by the late Maharajah “ in all respects as his own son," within 
the meaning of the enactment in question, and is consequently the person 
entitled to inherit the talook, if the Maharajah died intestate. 

The clause is perhaps not very clearly or happily expressed, and con¬ 
siderable doubt appears to prevail in Oudh as to the construction to be put 
upon it. One passage in the Commissioner’s (Mr, Capper’s) judgment 
almost implies that, inasmuch as the actual treatment of a son by his 
father varies in all countries according to the characters of the parent and 
the child, it is impossible to say what the Legislature meant by the treat¬ 
ment of a grandson “ in all respects as a son." Other passages of the 
same judgment seem to assume that the treatment must in some way be 
tantamount to an adoption under the Hindoo Law, involving the legal 
consequences of such an adoption as, e.g., the subjection of the grandson 
to prohibitions as to marriage which would not otherwise attach to him- 
And the appellant’s own plaint affords some colour to such a construction, 
by describing his mother and guardian as his “ sister." 

Their Lordships are disposed to think that the clause must be con¬ 
strued irrespectively of the spiritual and legal consequences of an adoption 
under the^ Hindoo Law. They apprehend that a Hindoo grandfather 
could not in the ordinary and proper sense of the term adopt his grandson 
as a son. Nor do they suppose that, in passing the clause in question, the 
Legislature intended to point to the practice (almost, if not whoUyi 
obsolete) of constituting, in the person of a daughter’s son, a '^ patrica* 
puttra," or son of an appointed daughter. Such an act, if it can now bo 
done, would be strong evidence of an intention to bring the grandson 
within the 4th clause, but it iS not, therefore, essential in order-to do so. 
Moreover, it is to bo observed that the 4th, like every other clause in the 
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2 ‘2nd section, applies to all the talookdars whose names are included in 
the second or third of the lists prepared under the Act, whether tliey are 
Hindoos, Mahoraedaus, or of any other religion; and it is not until all 
the heirs defined by the ten first clauses are exhausted th at, under the 
11 th clause, the person entitled to succeed becomes determinable by the 
law of his religion and tribe. 

It is necessary then to put a general as well as a rational construction 
upon the provision advisedly introduced by the Legislature into tliis 
statutory lasv of succession. And, taking the whole section together, their 
Lordships are of opinion that wherever it is shown by sufficient evidence 
that a talookdar, not having male issue, has so exceptionally treated the 
son of a daughter as to give him in the family the place, consequence, and 
pre-eminence which would naturally belong to a son, if one existed, and 
would not ordinarily be conceded to a daughter’s son, and has thus indi¬ 
cated an intention that the person so treated shall be his successor, such 
person will be brought within the enactment in question. 

[461] Their Lordships will now proceed to consider the effect of the 
evidence as to the treatment of the appellant by the Maharajah. 

It is unquestionable that the appellant was from the first brought up 
in the house of his grandfather, and not in that of his father. This 
circumstance, of itself, does not go far to prove his case. It may be 
accounted for by the fact tliat the social position of the father, though 
respectable, was very inferior to that of the Maharajah. But, whatever 
may be its value as evidence, this is a circumstance in the treatment of 
the boy which involved a departure from the ordinary usages of Hindoos. 


1377 

July rj. 


Privy 

Council. 


3 Suth.P.C.J . 
^=4 I.A. 

228=3 Cal. 
626 = 1C.L.R. 

113=3 
Saraswati's 
P.C.J. 740. 


On the other hand, it must be admitted on the evidence that the 
Maharajah had not, in 1864, formed a clear intention that Dadwa Sahib, 
who was then between seven and eight years old, should be his 
successor. 

It has been said that the making of his will was the result of pressure 
on the part of the authorities. However that may be, the act was a 
natural one. At that time nothing was definitely fixed as to the course 
•of succession to the newly constituted talooks, except tliat the talookdars 
had an absolute power of disposition over them. The family custom which 
had previously regulated the succession to the Maharajah’s talook was 
one which implied selection. It was, therefore, in every way desirable 
that the Maharajah should make some provision as to his successor. The 
will, which was clearly his own act, indicates that he intended his 
successor to be a male, though he had not yet made up his mind as to 
the person. His words are: “As I have not yet come to a determina¬ 
tion as to what boy is to become my successor.” He, therefore, made his 
wife provisionally his heir, delegating to her the power of selection, which, 
in his then state of mind, he did not feel able to exercise himself. 

That state of mind is the more conceivable if we suppose that he had 
then begun to entertain the notion that Dadwa Sahib should ultimately 
•succeed him. Had he then resolved that the successor should be taken 
from his male relations ex parte paterna, it would have been comparatively 
■easy to nominate a brother or brother’s son. In that case his only reason 
for delaying bis choice would have been the desire to be more fully assured 
•of the fitness of the person selected. But a predilection for his grandson 
would introduce fresh and more serious grounds for hesitation and delay. 
Independently of his affection for the boy, he might feel that the estate, 
being separate property, would, according to the Shasters, devolve upon him 
in preference to collaterals, thodgb in the male line. On the other hand, 
be may have felt reluctant to depart from the family custom and offend 
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1877 his relations by allowing the estate to pass out of his own “gotra.” And 
JuLV 19 . i® stated on the record, he were a man apt to prefer an indirect to a 

_ direct course, he might well determine to shift the re.sponsibility of selec¬ 
tion to his widow, to whom he might confide his real and final intentions, 
^mvY trusting to her for the performance of them. That the above was really 
Council. ‘^'ind and feeling of the Maharajah when he made his will 

_ appears in some measure from the evidence of Anunt Ram, his Dewan, 

3 S th P r I Dejjuty Commissioner considered to be a trustworthy witness.' 

” ' ' 1807, the ceremony of the Janeo, or investiture of the appellant 

4 S£=:4 I.a. "ifch the Brahminical tliread, took place. That this was done with consid- 
228 = 3 Cal- pomp in the Maharajah’s house, that tlie Maharajah took that 

626 = 1C,LR.^^'“'*^ the ceremony which, in the ordinary course of things, would be 

assumed by the boy s natural father, seems to l)e establislied That what 
113=3 was done operated either in law or in fact as a tranfer of the boy from his 
Saraswati’s own into the Maharajah s gotra, their Lordships, upon the conflicting 

PiC.J, 740. evidence in the cause, and against the opinion of Mr. Capper, are unable 
to afiii’m. 

The next important event in Dadwa Sahib’s history was his marriage 
in 1868 to the daughter of Darogha Ramdan. It seems to be clearly 
established that on that occasion tlie Maharajah wrote the two 
following letters to the father of the bride. Tne first is in these words:— 

[462] " Lallah Tulsiram came to me and verbally mentioned to me 
all the facts. I have, in my former letter, already stated wliat I wished 
to communicate to you, and you should attach great weight to that state¬ 
ment. I had fully weighed all the ups and downs before I embarked in 
this affair. In short, when I have candidly declared Dadwa to be my 
heir, and am about to celebrate his marriage, with a view that he may 
stop here, you can have no cause to entertain any apprehension. 

Tlie will contains no such derogatory clause as you have heard. 
Every sentence in it has a peculiar meaning. Moreover, I have made my 
intentions known to Colonel Barrow, which you should consider quite 
correct; you should be quite satisfied.” 

The other letter is as follows :— 


I have received your letter and become acquainted with its contents. 
You have some doubt regarding the marriage of Dad\va, but you know 
very \vell that I have declared no one to be my heir except Dadwa, and 
this is known to the authorities. This is the reason that my brothers 
are displeased with me. You are entirely in fault. As I have made him 
my heir, and am about to celebrate his marriage here, how is it possible 
that any other person can become my successor? Dadwa has no reason 
to go to his native place. You should rest satisfied, and consider what I 
write to you to be of great weight. I have fully made my views known 
to my wife, so you should be satisfied, and make preparations for the- 
marriage.” 

These letters no doubt are no legal revocation of the will. They 
seem rather to recognise the continued existence of a will. But they w® 
pregnant evidence to show that the Maharajah’s inclinations in favor of 
his grandson had then ripened into a confirmed intention to make him 
his successor. They are consistent with the hypothesis that the Maha* 
rajah at that time either thought that he had named Dadwa Sahib in tho 
will as his successor, or had instructed his wife to exercise her powarof 
appointment in Dadwa's favor. They are inconsistent with the 
thesis that at that time he was in doubt as to the person who shoal® 
succeed him ; or intended to leave to the Maharanee a discretionary powsr 
to name any other successor. ^ 
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There remains, no doubt, the possibility that these letters, written to 
remove the apprehensions of his correspondent, and in order to bring 
about the proposed marriage, were written with a dishonest intention to 
deceive. But nobody has sought to cast upon the Maharajah’s character 
the imputation which such a supposition implies. 

These letters hardly require the confirmation supposed to be afforded 
by what has been called the '*red letter,” being the invitation to attend 
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Privy 
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the marriage, which was addressed by the Maharajah to the late Nowring 
Singh, and contains the words Do not regard this as a customary 3 Suth.P.C.J. 
invitation. Dadwa Sahib is the light of my eyes, and heir to my pro- 458 = 41 . 4 . 
perty.” Their Lordships, liowever, think it right to state that they see 
no reasons to doubt the genuineness of that document. The original is 228=3 Cal. 


produced by the widow of the person to whom it was addressed, and it626-lC.L.R. 
corresponds with a copy of it in tlie Maharajah s letter-book. 113=3 

The documentary evidence which has just beeu considered is far Saraswati’s 
more important, as direct evidence of this intention of the Maharajah, p.c.j. 740 , 
than any parol testimony touching the manner in which the marriage 
ceremony was conducted. It also goes far to corroborate the testimony 
of the plaintiff's witnesses on this point, when that is.in conflict with the 

testimony adduced by the defendants. 

There is, again, some conflict of evidence as to the fact whether the 
appellant bore the title of Kowar. There is, however, some evidence that 
the title was often conceded to him, though he is not uniforn)ly so clesign- 
abed in the Maharajah’s own letters. He is so designated in the red 
letter." There is also evidence, which their Lordships see no reason to 
doubt, as to his having on important [463] occasions sat on the Guddee 
with the Maharajah; of his having been introduced by the Maharajah s 
desire to European officers high in authority; of his having been taken to 
the durbar of the Governor-General and put prominently forward there ; 
and it cannot be doubted that the eflect of the Maharajah s treatment of 
him was to produce a strong impression on the minds of the officials 

that he was the intended successor. 

So matters stood when the Maharajah, as one of the leading mem¬ 
bers of the British Indian Association of talookdars, went down to 
Calcutta in order to take part in the discussions and negotiations which 
resulted in the passing of Act I of 1869. This must have been in the 

latter half of 1868. ’ a • / 

Imtiaz Ali, the vakeel concerned in the drafting and preparation of 

this Act on the part of the talookdars, has sworn that Cl. 4 of S. 22 
originated with the Maharajah ; that it was opposed by some of the 
talookdars, but finally approved of by the Select Committee of the 
Governor-General’s Legislative Council on the Bill .and passed into law. 

He also says that he was told by the Maharajah that bis object in press¬ 
ing this clause vvas to provide for the Dadwa Sahib. 

There is some contradictory evidence on this point on the part of the 
defendants. One of their witnesses, however. Chowdree Niamut Khan, 
at page 63 of the Eecord, seems to admit that the Maharajah was the 
author of the clause in question, though he represents that it was inserted 
for the benefit of Mahomedan rather than for that of the Hindoo talookdars. 

He says, “ I asked Maharajah Man Singh what the object was of the 
clause in question, and he informed me that in the absence of a near 
relation, grandsons on the daughter’s side can have no claim under the 
Hindoo law, but under the Mahomedan law they have; and that the 
clause in question was inserted with the view that the followers of neither 
religion might suffer, and that the provisions of the Hindoo law might 
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not be contvaveiie.l. " It is not easy to see why the Maharajah should 
have been thus anxious to originate a clause that was to enure only for 
the benebt of i\russulman talookdars. 

The scale, however, is conclusively turned in favour of the testimony 
of Jmtiaz Ali on this point by the evidence of Mr. Carnegy. 

Mt. Carii(‘g\. wliatever may be the effect of his evidence upon the 
questions of revocation, which will he hereafter considered, cannot, their 
Tiordsliips tliink. be disbelieved as to the fact that a conversation did 
;take place between him and the Maharajah in January 1870, and that in 
tlic course of that conversation the Maharajah did make a statement to 
the etlect that he had had a clause inserted in Act I of 1869 to suit the 
identical case of the Dadwa. That statement is very material, inas¬ 
much as it shows that the Maliarajah considered that he had treated his 
grandson in all respects as a son. 

The Dc|)uty Commissioner (Mr. King), speaking possibly in some 
measure from personal knowledge says : ** It is not saying too much, the 
Couit believes, to say that if the plaintiff had not existed, the clause as 
it stands would never havo been enacted.” Their Lordships, weighing 
tlie evidence in theiJause, and proceeding on that alone, would come to 
the same conclusion. 

It appears, then, to their Lordships that, however uncertain it may 
be when the notion of making the Dadwa Sahib his successor was first 
conceived, or when that notion first became a fixed intention, it is estab* 
lished that the Maharajah had that intention as early as the date of the 
Dadwa Sahib s marriage; that, with that intention, he continually treated 
his grandson, in fact, as the son of the house would be treated, and not 
as a mere grandson by a daughter; and that, in order to effectuate his 
intention by operation of law, rather than by will, he caused the clause in 
question to be inserted in the Statute. 

They are further satisfied that the treatment, in point of fact, was 
such as the words of the clause, upon the true construction of it, must be 
held to contemplate; and that, in the events that have happened, the 
appellant was the [464] statutory heir fothetalook, if the Maharajah is 
to be held to have died intestate. 

They now approach the more difficult question, whether there was 
a revocation of the will. 

Xf the finding of their Lordships upon the question of “treatment” 
is correct, it follows that the Maharajah, from the time of his return 
from Calcutta, would presumably have, with regard to his will, the aniMiis 
revocaudi. It is unreasonable to suppose that having been at so much 
pains to make Dadwa Sahib his heir ah intestato, he would wish to leave 
that arrangement liable to be defeated at the will, and by the act, of the 
Maharanee. Moreover, his conduct, and what we are told of his character, 
make it probable that, even if he thought the succession of Dadwa was 
secured either by the terms of the will or by further instructions given to 
the Maharanee, he would now desire it to be effected by operation of 
rather than by a voluntary disposition, certain to offend his relatives in 
the male line, likely to provoke criticism and censure, and not unlikely to 
cause dissension and litigation in the family. 

Nor have we, in this instance, as in ordinary cases of revocation, ^ 
account for a change in the testator’s intentions, whereby his bounty is 
diverted from one object to another. The disposition by this will was, on 
the face oF the instrument, only provisional. It argued no fixed intentioo 
to benefit the Maharanee, for it provided for the substitution of a oials 
successor in her place. The Maharajah had since made up his mind who 
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that successor should bo, and believed that he had provided for effecting 
his intention by operation of law. In these circumstances, the provisional 
disposition by this will, if not an obstacle to the carrying out of his wishes, 
had at least become useless and superfluous. These considerations render 
it highly probable that the conversation to which Mr. Carnegy has deposed 
did pass between him and the ^laharajah. Their Lordships will now 
consider that gentleman's testimony and the objections that have been 
taken to it. 

The passages material to the (juestion of revocation in Mr. Garnegy's 
deposition are the following :— 

“ He spoke to me about having it (the will) withdrawn from the trea¬ 
sury on the eve of my departure on tour across the Gogra (Mr. Sparks’s evi¬ 
dence fixes the date of this as some time in January 1870), and expressed a 
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wish that I should examine the deed and see what provisions he had 113=3 
made for the adoption of an heir. He said he had authorized the Saraswati’s 
Maharanee to name an heir, and it was his wish that the power to adopt p.c,J.740. 
or name an heir should be limited to the Dadwa Sahib ; that he was appre¬ 
hensive that he had given her a personal power to adopt any one of the 
lads of the family; and that if, on examination of the document, I found 
that his apprehensions were just, he wished me to destroy it, because 
his intention was, and always had been, that the Dadwa should suc¬ 
ceed him : and he had had a special clause inserted in Act I of 1869 to 
suit the identical case of the Dadwa; so his wishes would be fully met by 


the document being destroyed and the law being allowed to take its course. 
Next morning I crossed the Gogra on tour and was absent several weeks. 
I wrote demi-officially to Mr. Sparks, the Deputy Commissioner, to get 
out the will and send it to me, and I also discussed the subject with the 
Chief Commissioner, Mr. Davies, who, I remember, said that if the will 
was sealed up and deposited by the Commissioner, I, as officiating Com¬ 
missioner, might open it; but, if sealed and deposited under orders of the 
Chief Commissioner, I had better not open it myself. Mr. Sparks unfor¬ 
tunately overlooked the matter, and it escaped my memory during the 
rest of my tour, and when I returned to Fyzabad I found the Maharajah’s 
health, physical and mental, to be such that I deemed it expedient to take 
no further steps in the matter, and there it remained. This was in the 


cold weather of 1869-70.” 

And in cross-examination he said : The Maharajah wished his will 
to be [465] destroyed that the Dadwa Sahib might get the benefit of S, 22 
of Act I of 1869. He said there was no need of the document, as the 
clause secured his wishes. 

The first objection to Mr. Garnegy’s evidence is that it is not corro¬ 
borated by that of Mr. Sparks, which is also given in the cause. He 
says, touching this point. " To the best of my recollection, Mr. Carnegy 
never wrote to me to send him the will. Mr. Carnegy, either verbally or 
by note, asked me to get out the will and see by whom it was deposited. 
I requested the Treasury Office to get out the will and see by whom it 
was deposited, which copy I despatched to Mr. Carnegy. I did not 
receive any letter, official or demi-official, to return the will to the Maha¬ 
rajah. I did not receive any letter from Mr. Carnegy asking me to 
return the will, nor did I receive any khutt from the Maharajah. I 
don’t remember receiving any.” 

Dpon this testimony, it is to be remarked, that it confirms that of 
Mr. Carnegy as to the fact that at the time in question he made some com¬ 
munication to Mr. Sparks touching the Maharajah’s will, though there is 
a' material discrepancy between tbe two depositions as to the precise 
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1877 terms and nature of that communication. To that extent then it corrobor- 
July 19 ' Cartiegy's^'eneral statement that he had had a conversation with, 

_ ’ and some instructions from, the Maharajah about the will, for other¬ 
wise there would he no apparent reason for any correspondence between 
Privy the two ollicers on the subject. Mr. Carnegy was examined on the 19th 

Council, departure for Europe. Mr. Sparks 

_ was examined on the 2nd of the following July, and there was no oppor¬ 
tunity of recalling Mr. Carnegy, and getting him to explain, if he could, 
3 Suth.P.C.J. before-mentioned discrepancy. It is conceivable that the deposition 
458 = 4 I.A. of each officer may he partially accurate and partially defective; that 
228=3 Cal Carnegy, after the discussion with Mr. Davies to which he deposes, 
. 626 - 1 C L R written to Mr. Sparks to the effect deposed to by the latter, and 

. 626 - C. -n-j^ay on another and possibly subsequent occasion have written to the 
il3=3 effect to which he himself deposes. The letter or letters (if any) that 
Saraswati’s did pass are not in evidence, and the question of what really passed 
P.C.J. 740. ^ests on the accuracy of the recollection of the two witnesses, It may 
further be observed, as bearing on the general credibility of Mr. Carnegy, 
that he lias expressly sworn to a discussion on this subject with the 
Chief Commissioner, Mr. Davies. He has, therefore, vouched that 
gentleman, who might have been called to contradict him, and the 
discussion, if it took place, presupposes that Mr. Carnegy had some 
instructions from the Maharajah concerning the will. 

Other objections to the testimony of Mr. Carnegy are founded on bis 
conduct. It has been asked why, if he had this alleged authority to 
destroy the will, ho did not exercise it; why, after his return from his 
official tour, he did not even inform the Maharajah (who lived until the 
following October, and, noewithstanding frequent attacks of epilepsy, was 
occasionally equal to the transaction of business) that the will was still in 
existence: and. above all, why, after the death of the Maharajah, he allow¬ 
ed the widow to be put into possession of the talook, under the will, upon 
the assumption that the disposition made by it was still in force. 

It is impossible to deny that these objections have more or less 
weight. The following is the explanation which may be set against them. 
It is clear that the wnll, from one cause or another, did not reach Mr. 
Carnegy whilst on his tour; that, according to his own account, be allowed 
the matter, though of such great importance, to escape his memory, and 
omitted to press for the dispatch of the document; that after his return he 
found the Maharajah on the occasion of his visit to him in a deplorable 
state of health, and wholly unfit for business. So far Mr. Carnegy is 
confirmed by Mr. Sparks. Mr. Cornegy seems then to have jumped to the 
conclusion that the Maharajah’s health, physical and mental, was such as 
to make it inexpedient to take further action in the matter. If this were Mr. 
Carnegy s sincere conviction, it may well account for his not acting alter 
his [466] return on the antecedent authority by destroying the will. To 
destroy a will on the parol authority of the testator would in any case Iw 
an extremely delicate matter. A man who would have done the act, ij 
assured that it would bo confirmed, if necessary, by a person in the fuU 
possession of his faculties, would naturally abstain from doing it. if he felt 
that the confirmation (if obtained) might be questioned as proceeding fro® 
one of enfeebled capacity, if not of absolute incapacity for business. S« 
conviction of the Maharajah's continuous incapacity for business, though 
erroneous in point of fact, might also account for his omission to renew 
the subject, or to inform the Maharajah that the will was still in exis^ 
ence. His conduct after the Maharajah’s death seems to be expUna®® 
only on the assumption that he may have thought the actual destruction 
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of the instrument was essential to its legal revocation; and that, if he 1877 
objected to the Maharanee’s title on tlie ground of what had passed 19 

between himself and her late husband, he would expose himself to criti- _ 

cism and censure without benefiting tlie Dadwa Sahib, whose interests he 

may have supposed, in common with other officials, and many of the de- PRIVY 

pendants of the family, would be secured by the Maharanee’s exercise of COUNCIL 

her posver in accordance with her husband’s intentions. _ 

Their Lordsliips do not say that this explanation is wholly satis¬ 
factory. But the question which they have to determine is not whof.har^ Suth.P.C.J. 
Mr. Carnegy’s conduct can be completely explained, but whether it be 458=4 LA. 
such as renders his evidence untrustworthy. Their Lordships, consider- 228=3 Cal 
ing the position and general character of the witness, are of opinion ’ 

this is not the case. Upon his general truthfulness neither the Commis-® " ’ ’ ' 

sioner nor the Deputy Commissioner has cast any suspicion. The former 113 = 3 
was of opinion that, considering all the circumstances, he could not depend Saraswati’s 
on the accuracy of Mr, Carnegy’s recollections of the conversation with p c.J. 740. 
the Maharajah. The other Judge says expressly “ that the conversation, 
such as related by Carnegy, passed between him and the Maharajali I 
have no doubt.” Keviewing. however, Mr. Carnegy’s subsequent conduct, 
he came to the conclusion that “ Man Singh only expressed an intention 
that the Dadwa Sahib should succeed him, and of inspecting his will for 
the purpose of seeing what he had actually written in it regarding his 
wife’s power to adopt, but did nothing more.” He also expresses a doubt 
** whether, supposing revocation had been clearly proved, it would be 
proper to let this outweigh the existence of the will,' imiilying that 
something in the nature of cancellation was necessary. Upon these 
judgments their Lordships observe that, if Mr. Carnegy be accepted as a 
truthful witness, the more important portion of his testimony can hardly 
thus be explained away. His recollection may possibly deceive him as 
to the terms and nature of his communication with Mr. Sparks; hut 
mere imperfection of memory can hardly accountfor his imagining that the 
Maharajah gave him authority to destroy the will if no such authority 
was given. The authority was in itself a thing so unusual and so import- 
anc, that the words which conveyed it were likely to stamp themselves 
on the memory. Nor is it easy to see how such an authority, if not 
clearly expressed, could be honestly inferred from other words imperfectly 
remembered. Their Lordships have, therefore, come to the conclusion 
that Mr. Carnegy’s statement of what passed between him and tlie Maha¬ 
rajah may be accepted as substantially accurate. 

If this be so, their Lordships are of opinion that what so passed 
amounted to a revocation of the will. It cannot, they think, he doubted 
that the will of a Hindoo may be revoked by parol. The cases cited at the 
Bar show that this was the law of England before the Statute of Frauds 
was passed. Their lordships are very sensible of the danger of acting 
upon such evidence as is ordinarily produced in the Courts in India in 
order to establish such a revocation, and they desire to say nothing 
which may induce those Courts to apply the law in such cases otherwise 
than with extreme caution. Even in the present case their Lordships 
have come to the conclusion upon which they are about to act with some 
[4673 hesitation, not because they are not perfectly satisfied that th© 

Maharajah had the animus revocandi, but because the testimony of Mr; 

Carnegy is open to the objections which have been considered. It was 
hardly disputed at the Bar that, if definitive authority to destroy the will 
\yaH given to him, by the Maharajah, that would be sufficient in law to 
constitute a revocation^ ^though the instrument was not in fact d^troyed. 

367 


ALLAHABAD] 


HIRA CHAND v. ABDAL 


[CIV. 


1877 

July 19. 


Privy 

Council. 


3 Suth.V.C.J, 
^=4 I.A. 
228=3 Gal. 
626^1 C.L.R. 

113 = 3 
Saraswati's 

P.C.J. 740. 


In truth, the case would tiien he almost on all fours with that of Walcott 
V. Ochtcrhvvj, 1 Ciirteis, 580, the only difference being that the authority 
was given here l)y words, and there by a writing sufficient to satisfy the 
Statute of Frauds. In that case, as in this, the authority was not 
exercised hv the actual destruction of the will. 

Their Lordships see no grounds for not accepting that part of Mr. 
Ciirnegy’s testimony which says that the Maharajah gave him authority 
to destroy the will, if on examination he should find that it contained a 
certain disposition. Nor do they think that this qualification of an abso¬ 
lute order to destroy is material, because the will, being what it was, the 
authority would have clearly justified its destruction. And they are 
dis|)osed to tliink that even if tlie direction to destroy were not, as, upon 
the wliole. they think it is, satisfactorily established, the declaration made 
by the Maharajah to the principal officer of the district in whose custody 
the will was, of his desire and intention that the Dadwa Sahib should 
succeed him by virtue of the newly-passed Statute, and in supersession of 
tho will, would has^e been in law a sufficient parol revocation. 

Upon the whole, then, their Lordships are of opinion that the Maha¬ 
rajah died, as he intended to die, intestate; that the appellant is the person 
who, under Cl. 4 of S. 22 of Act I of 1869, was entitled to succeed to the 
talook : and that he has made out his claim for a declaratory decree to that 
effect. 


The declaration, however, must, their Lordships think, be limited 
to the talook and w'hat passes with it. If the Malrarajah had personal or 
other property not properly parcel of the talookdari estate, that would 
seem to be descendible according to the ordinary law of succession. 

They will, therefore, humbly advise Her Majesty to reverse the 
decree of the Commissioner of Fyzabad dated December 24th 1873, and 
that of the Deputy Commissioner of Fyzabad dated July 28th 1873: and 
to declare that the will of the late Maharajah Man Singh of April 22nd 
1864 was duly revoked by him in his lifetime: and that the plaintiff, 
Maharajah Perbab Narain Singh, alias Dadwa Sahib, was and is entitled, 
under Cl. 4, S. 22 of Act I of 1869, to succeed, as ah intestato, to the 
talookdari estate of the late Maharajah, including whatever is descendible 
according to the provisions of the said Statute. Their Lordships are of 
opinion that, under the peculiar circumstances of this case, the Commis¬ 
sioner exercised a sound discretion in making the costs of the litigation 
payable out of the talookdari estate; and that the costs of both parties of 
this appeal ought bo be taxed as between solicitor and client, and similarly 
dealt with. And they will advise Her Majesty accordingly. 


APPELLATE CIVIL. 


1877 

July 20. 


Appel¬ 

late 

Civil. 

1 A. 458. 


Present: 

Mr. Justice Turner and Mr. Justice Spankie. 


Hira Chand {Defendant) v, Abdal {Plaintiff), [20th July 1877]. 

1 A. 455. 

1, Sttit for contribution—Joint decree—Maintainability. 

When the purchaser of a share of a mortgaged estate, who had paid 
whole mortgage amount in order bo save the property from foreclosure, 
the other sharers jointly for their share of the amount paid by him; bcld 
the suit should be dismissed ; but that he can claim from each of them a w 
tribution proportionate to bis interest in the property. 
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But sec. couir«i, H.C.R., N.W.P., 1873. p. 215, where the High Court, in 
a similar case, instead of dismissing the suit, remanded the case that the Court 
below might determine and separately decree the respective shares of the other 
persons. 

2. Appeal against joint decree by some of the defendants on grounds common to all. 

In an appeal against a joint decree by some only of tbe defendants on grounds 
common to all of them, the whole decree may be reversed. 

[1—D., 12 A. 110 = 10 A.W N. 31.] 

JUDGMENT. 

[436] Turner, J.— The suit cannot be maintained as brought. The 
plaintiff, respondent, the purchaser of a mortgagor’s share, paid off the 
mortgage to save the property from foreclosure. He thereby became entitled 
to call upon each of the other mortgagors to contribute, that is to say, he 
could claim from each a contribution proportionate to his interest in the 
property. He has now claimed in the lump sum the whole amount paid 
by him from the other co-sharers collectively, not even excluding his own 
quota. 

The appeal is decreed, and as the ground is common to all the defend¬ 
ants, and it would be inequitable to allow the decree to stand against 
any of them, we reverse the decrees (1) of the Courts below as against 
the defendants who did not appeal as well as against tbe defendnnt who 
has appealed. Hira Chand {2) will recover his costs in all Courts. The 
other defendants must pay their own costs. 

FULL BENCH. 

V Present; 

Sir Robert Stuart, Kl.. Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spnnkic, and Mr. Justice QUlheld. 


UuAi Singh {Judgnient'dehtor) v. Bhakat Singh and others 

(Decree-holders). [23rd July 1877.] 

1 A. 456=2 Ind. Jur. 260. 


Rival final decrees-High Court's decrce-Privy Council's dccree-Exccntion. 

Where there wore two croas-suit? for possession of the whole of an estate and 
one-third of the estate respectively, and tbe suit £<.r the whole estate was finally 
decreed by the High Court, and the plaintiff put .n possession, and the suit for 
the one-third share finally decreed for the opposite party by the Privy Counnl; 
held, in an application for execution by the holder of the one-tbird share, hat 
the decree of the Privy Council can be executed, notwith.standiiig that it involved 
the disturbance of possession obtained by the claimant of the whole estate under 
the High Court’s decree, which bad bceomo final The decree of the Privy 
Council in this case was later in date, and the claimant o the whole estate, 
should, if he desired to be secured in p .ssesston have pleaded the decree of the 
High Court in the cross suit, when the appeal tn connection with the one-third 

share was before the Privy Council. 


The sons of Kundun SitJgh had obtained in the first Court a decree 
against Udai Singh and certain other persons in a suit by tliem for posses¬ 
sion of one-third of certain real property. This decree was set aside by 
the High Court on appeal by Udai Singh. At the same time an appeal hy 
two of the other persons mentioned above, the High Court affirmed a 
decree obtained by Udai Singh again^these persons and the soi^ of 

(1) Both the Courts below gave the plaintiff ft decree against all the defendants 
for the sum claimed. 

(2) The appellant end one of the mortgagors. 
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Kundiin Sinfili fov possession of two-tliirds of the same property in a suit 
wherein L'dai Singh liad cUimed possession of the whole. The High 
Court siibse<iucntly on apiical hy Cdai Singh against that portion of the 
decree made in the suit brought by him which dismissed his claim in 
resj^Gct to a tliird of Ids property reversed that portion and gave him a 
decree for the wliole- On the sons of Kundun Singh appealing to the 
Privy Council only from the decree of the High Court setting aside the 
decree obtained hy them from tho tirst Court fov one-third of the property, 
tlic decree of the High Court was rever.sed and that of the Court of first 
instance restored. In the meantime Udai Singh in execution of the decree 
of the lligii Court which he had obtained in the suit brought by him. 
obtained possession of the whole property. The sons of Kundun Singh 
applied to the Court of tirst instance to obtain possession of one-third 
of the property in execution of the decree obtained hy them fi’om the 
Privy Councih Udai Singh objected that the decree could not be enforced 
against him on the ground that he was in possession under a decree of 
the High Court which had become final. On tho first Court disallowing 
tliis objection he appealed to tlie lligli Court. 

REFERENCE TO THE FULL BENCH. 

The ease came on for hearing before STUART, C. J., and Oldfield, J., 
Ijy wliom the question whether the application for the execution of the 
decree of Her Majesty in Council might be granted was referred to a Full 
Bench. 

JUDGMENT. 

[459] Pearson,Turner. Spankie, and Oldfield. JJ.,concurring: 
The decree of the Privy Council must be executed, notwithstanding its 
execution involves the disturbance of the possession obtained by Udai 
Singh under the decree of this Court vvhicli has become final. The decree 
of the Privy Council is the later in date, and had Udai Singh desired to 
secure his possession, he should have pleaded tlie decree of this Court m 
the cross suit when the suit in which the decree of the Privy Council 
has been passed was before that tribunal in appeal. 

Stuart. C. J.—Under the peculiar circumstances of this case I do 
not tliink that I ought to withhold my assent to the order agreed to by 
my colleagues, although I desire to guard myself against the opinion, as 
matter of law. that the decree of the Privy Council is as such a better 
decree than the decree of any other Court of a prior date and which has 
become final. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 


Bhagwan Singh and another [Plaintiffs) v. Murli Singh and 

another [Defendants). [27th July 1877.] 

1 A. 459 = 2 Ind. Jar. 263. 


Meaning of S, 7, Act XVIIIof lSi3(N.W.P. Rent Act). 

To enable an owner of proprietary rights in a mahal to claim 
occupancy as an ex-proprietary tenant, under S. 7 of theN. W. P. 
there must be something more than a mere temporary transfer of his prop 
ary rights These rights must have been completely lost or patted with. 
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When, therefore, such rights are mortgaged with possession, and a suit for 
possession is brought by the mortgagee against the proprietor, the latter cannot 
plead the right of occupancy and refuse to give up possession. 

But when the mortgagees in possession of the proprietary rights in a mahal 
purchased tbo same at an auction-sale, their possession, on the one hand, be¬ 
came possession in full proprietary right; and on the other hand, the mort¬ 
gagors, having completely lost their proprietary rights, and having been, till the 
auction-sale, in possession of the lauds constructively, (for the possession of the 
mortg.ageeis the possession of the mortgagor), became entitled, under S. 7 of the 
N. W. P Rent Act, to the right of occupancy of tbe sir-lands attached to the 
mahal, as tenants at favourable rates. And if in the assertion of this right, 
they enter the sit-land, offering to pay the proper rent due from them, they 
cannot be regarded as trespassers. 

[Diss., 7 A. 553 (F.B.); R,. 16 A. 337,] 

Suit in which the plaintiffs claimed from the defendants possession 
of 32 bighas and 9 biswas of land, comprising the proprietary rights of the 
defendants in a certain mahal. The defendants had mortgaged tlie same 
to the plaintiffs covenanting to give the mortgagee possession for the 
purpose of cultivation and the payment of Government revenue and 
reserving the liberty to redeem the samo at any time at the end of the 
month Jaith. The first Court gave a decree and the lower appellate Court 
held that the defendants had a right of occupancy in the lands, under the 
provisions of S. 7 of Act XVIII of 1873, and modified the decree of the 
Court of first instance, giving the plaintiff's a decree “ for declaration of 
right and possession as mortgagees by preservation of the defendants’ 
tenancy rights.” The plaintiffs preferred a special appeal to the High 
Court contending that S. 7 of Act XVIII of 1873 was not applicable, and 
that they were entitled to the possession of the lands. 

JUDGMENT. 

im] Sp.aNKIE, J.—We understand that the share of the defendants 
is expressed in bighas of which they are in possession and which they 
cultivate. These they have mortgaged to the plaintiffs, covenanting to 
give possession of tlie same for the purpose of cultivation and the payment 
of Government revenue. They can redeem the land in any year in Jaith. 
8 . 7 of the Kent Act does nob appear [461] to apply to this case. The 
defendants have not lost or parted with their proprietary rights, attached 
to which is a certain proportion of sir-land, of which they might claim, 
under S. 7 of Act XVIII of 1873, a right of occupancy as ex-proprietary 
tenants. The section nob only contemplates something more bh<an a mere 
temporary transfer of proprietary rights, but in the particular case before 
us the lands in the occupation of the share-holders are the measure of 
each man’s share, and the lands of the defendants are the subject of the 
mortgage. The plaintiffs are entitled to a decree as claimed. 

FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Turner, and Mr. Justice Spankie. 

The Empress op India v. Darba and others. L3rd August 1877.] 

1 A. 461 = 2 lod. Jur. 322. 

Grim. Pro. Code, I87i, S. 309—E^ect of the section on 8. 65, 1.P.C.—Act VIII of 1873, 
OanalAot, 

The provisos to 8. 809. Crim. Pro. Code, do not extend the period of imprison¬ 
ment that may be awarded under the provisions of S, 65,1.P.C. They only re¬ 
gulate the proceedings of Magistrates whose powers are limited, 
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S. 309, Grim. Pro. Code, makes Ss. 64 and 65 of the Indian Penal Code applic- 
able, not only to offences punishable under that Code, but to offences punish¬ 
able under any law in force for the time being, and therefore applicable to 
offences punishable under the Canal Act, VIII of 1373. 

IF,. 10 M. 166 (noto}-2 Weir 26, 10 W. 165 H67) = 2 Wcir 30; R., L.B.R. (1893— 
lOOOj, 4'Jl (496).] 

Reference to the High Court under S. 296, Cr. P.C., 1875. of the cases 
of 0 persons convicted under S. 70. Act YIII of 1873. and only fined (the 
sentences of imprisonment awarded in default of payment of the fine 
being all in excess of one-fourth of the maximum period of imprisonment 
allowed by S. 70). 

REFERENCE TO THE FULL BENCH. 

Turner, .T., having held on a former occasion that such sentences 
were illegal in view of that section. Spankie, J., before whom the reference 
was laid, referred to a Full Bench the question whether the sentences in 
the^cases referred were legal or illegal, thinking tliat S. 309 of Act X of 
1872 left the matter in some doubt. 

JUDGMENT. 

l462] Stuart, C. J.—The question referred to us relates to the legality 
or illegality of sentences passed by two canal deputy magi.strates on convic¬ 
tion before them in nine cases for offences under S. 70 of the Northern 
Indian Canal and Di'ainage Act VIII of 1873, in respect of the sentences 
of imprisonment awarded in default of tlie fines imposed, for there is no 
question as to tiie legality of the fines themselves, (the learned Chief 
Justice then stated the convictions and sentences and continued :) S. 70 
of Act Vni of 1873 provides that for such offences as these convicted 
persons shall be liable on conviction before a Magistrate of such class as 
the Local Government directs in this behalf to a fine not exceeding 
Rs. 50, or to imprisonment not exceeding one month, or to both.” There 
can therefore be no doubt of the legality of the fines imposed in the cases 
mentioned, but the sentences of imprisonment awarded respectively in 
default of payment of the fines are clearly illegal, as will presently appear. 
The Canal Act \ III of 1873 does not appear to contain any other provision 
for convictions under S. 70 than that I have just quoted, and it must be 
interpreted by reference to the general law relating to sentences in criminal 
cases. 

That law will be found in the first place in S. 309 of the Criminal 
Procedure Code, the last clause of which provides that *' when a person is 
sentenced to fine only, the Magistrate may awardsuch term of imprisonment 
in default of payment of fine as is allowed by laic, provided the amount does 
not exceed the Magistrate’s powers under this Act.” Tlien by the General 
Clauses Act I of 1868, S. 5, it is enacted that" the provisions of Ss. 63 to 
70, both inclusive, of the Indian Penal Code, shall apply to all fines impos¬ 
ed under the authority of any Act hereafter to be passed, unless such shall 
contain an express provision to the contrary.” Act VILT of 1873 contains 
no express provision to the contrary of the section of the Act last quoted, 
and we are therefore to find the law relating to sentences of imprisonment 
in default of fines within the provisions of Ss. 63 to 70, both inclusive, of 
the Indian Penal Code, and of these 64 and 65 appear to be the sections 
applicable to the sentences under consideration. I do not see that S. 67 h®® 
anything to do with the question, for that section deals [463] solely with 
offences punishable with fine only,” whereas the offences contemplftl^ 
by S. 70 of Act VIII of 1873 involve liability “ to a fine not exceeding 
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Hs. 50, or to imprisonment not exceeding one month, or to both, or, as it is 1877 
otherwise put in S. 65 of the Indian Penal Code, offences punishable with aug. 3. 
imprisonment as well as tine.” S. 64 provides: In every case in which 
an offender is sentenced to a fine, it shall bo competent to the Court which 
sentences such offender to direct by the sentence that, in default of payment i ULL 
of the fine, the offender shall suffer imprisonment for a certain term, which BENCH. 

imprisonment shall be in excess of any other imprisonment to which he _ 

may have been sentenced, or to which he may be liable under a commuta- 
tion of a sentence and by S. 65 “ the term for which the Court directs 
the offender to be imprisoned in default of payment of a fine shall not exceed 2 Ind. Jur. 
one-foitrth cf the term of imprisonment which is the maximum iixed for the 322 . 
ojfence, if the offence be punishable with imprisonment as xcell as fine.” 

Thus, at last, we arrive at the rule to be applied to sentences such as 
are now before us, and under which the imprisonment to be awarded in 
default of a fine, when the offence is punishable by both penalties, is one- 
fourth of the term of imprisonment which is the maximum fixed for the 
offence. In all these canal convictions the maximum imprisonment is 
one month, and. therefore, the Deputy Magistrates here were not competent 
to award more than one-fourth of the month, or say one week, and this, 
of course, under the General Clauses Act I of 1868, S. 2, Cl. 18, applies to 
either description of imprisonment, simple or rigorous. 

From all this it is very clear that tlie sentences of imprisonment in 
default of the fines passed by these canal deputy magistrates were illegal, 
and to that extent they ought to be quashed. It is otherwise, as I have 
already remarked, as to the fines, wliich, however, we are informed have 

all been paid. , 

PkarsOxS, Turner, and Spankie, JJ.. concurring: Offences under 

the Canal Act may be punished by fine not exceeding Ks. 50, or imprison¬ 
ment not exceeding one month, or both. The 64th section of the Indian 
Penal Code enables the Court, in every case in which an offender is sen- 
tenced to fine, to direct that in default of payment of the line the offender 
shall suffer imprisonment. The 65th and [464] 67th sections of the 
Indian Penal Code declare what shall be the limit of this imprisonment. 

When an offence is punishable with imprisonment as well as fane tlie 
imprisonment which can be awarded in default of payment of fine is 
limited by S 65, Indian Penal Code, to one-fourth the maximum faxed for 
the offence, but if the offence be punishable with fine only, it was neces- 
sary to set up another standard, and accordingly by S. 67, Indian Penal 
Code, a scale was fixed varying with the amount of fane which could be 

imposed. 1 x- 1 

It may be admitted that in some few instances these sections work 

an anomaly in that when fine alone is imposed as the punishment for an 
offence punishable with fine, or imprisonment, or both, the term of impri¬ 
sonment to which an offender may be sentenced in default of payment of 
the tine is less than could be awarded in default of payment of a fine 0 
equal amount imposed for an offence punishable with fine only. Thus, if 
for atfray, an offence punishable with imprisonment, or tine, or both, an 
offender be sentenced under S. 160 of the Indian Penal Code to a fane of 
Es. 50, the imprisonment which can be awarded in default is limited to 
one-fourth of a month, while if an owner of land be convicted under S. 154 
of the Indian Penal Code for omitting to give information of a not, an 
offence punishable with fine only, be sentenced to pay a fine of Rs. 50, 
be can he sentenced in default of payment of the fine to imprisonment for 
two months. This anomaly can occur but in few instances, and it is nob 
very important, because the Court is not confined, in sentencing an offender 
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foi‘ an offence punishable by fine, or imprisonment, or both, to inflict 
a hne only but may also impose a substantive sentence of imprisonment. 
Moreover, the imprisonment imposed in default of payment of fine does 
not if suttered satisfy the fine, but the fine may, nevertheless, be levied 
on the property of the offender if any can be found. 

309th section of the Code of Criminal Procedure makes Ss. 64 
and G-j of the Indian Penal Code applicable not only to offences punish- 
a lie under the Penal Code, hut to offences punishable under any law in 
lorce for the time being, and therefore applicable to offences punishable 
2 Ind.Jur. under tlie Canal Act. The provisos to that section do not extend the 
322. J^JiPi'isonment which may be awarded under the provisions of 

b. Go of the Indian Penal Code [465] otherwise thev would not be confined 
to Magistrates but would be extended to all Criminal Courts. They 
were enacted then to regulate tlie pioceedings of Magistrates whose 
powers aie limited. Thus, although a Court of Session, in sentencing 
an ottender for criminal breach of trust, may. in addition to imprison¬ 
ment and fane, sentence the offender, in default of payment of the 
fane, to undergo imprisonment for nine months, or one-fourth the maxi¬ 
mum of imprisonment wiiich may be awarded for the offence, a Magis¬ 
trate of the second class, whose powers are limited to six months, 
con\icting an offender of the same offence, and punishing him with 
fane and imprisonment, can only sentence him, in default of payment of 
fane, to undergo imprisonment for one-fourth of six months, although if 
he punishes the offender with fine only, he may, under the second 
ISO to S. 309 of the Code of Criminal Procedure, award six months as 
the period o imprisonment to be undergone in default of payment of fine, 
e eim allowed by law being nine months. These observations may 
serve to explain the object of the provisos, which it has been suggested 
may extend the powers of Magistrates so as to authorise the imposition 

ot a longer term of imprisonment than could be awarded under S. 65 of 
the Indian Penal Code. 

In the case of a canal offence, which is punishable with fine and impris¬ 
onment, the maximum period of imprisonment in default of payment of 
fane allowed by law is one-fourth of one month, and if the Magistrate 
punishes an offender for such an offence with fine only, he can award, in 
default of payment of the fine, no longer term. 
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Present: 

il/r. Justice Pearson and Mr, Justice Spankic. 
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Man SINGH {Defendant) v. Narayan Das and others { Plaintijfs ). 

[3rd August 1877.] 

1 A. 480 = 2 Ind. Jur. 387. 

Res judicala—C. P. C. (1859), Ss. 2.139. 

If. in ft suit in which a number of issues are framed on the pleadings, the 
DDdings on some of the issues are enough to dispose of the suit, the Court is 
L from determining the other issues, nor can its adjudication 

on hem be treated as a nullity. And its findings on such issues will be res 
judicata and cannot be rc-opened in a subsequent suit between the same parties 
or their representatives. 

7 A. 606 (614) (F.B.) = 5 A.W.N. 89, 17 A. 174 (184).] 
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JUDGMENT. 

[482] Pearson, J.—The question whether the bond on which the 

claim in the pvesont suit is fou.uled was eollus.ve ” 
raised bv the pleadings in the smt (ormerly brought (1) by ^1“ 

against Tula Bam (now represented by the ^ 

i^Tsne for trial and was determined in that suit adversel> to Tula Ram. 
The lower appellate Court is of opinion tliat the finding on that issue m 
that suit does not preclude a re-adjudication of it in the present suit for 
wo reasons ■ first, because the determination of the issue in that suit was 

are not prepared to hold that he a 0 thereon can be 

upon It under “j® regarded as imperfect by the lower 

treated as a nulUty. ti\s nnuin^ ib b i.u«f Tnio T?‘U*n had 

tslt r =i"Sr£;i :s.:r £ 

score of irrelevancy f y,tj.e decree passed by the ilunsif on 

appeal preferred by [„vour Tula Ram appealed to 

the 12th December 1873, m > an Sin^8hj>^'«om^- ^hjection, and 

the ZUla Judge and to this C , mi being so the question determined 

rtr:^al,tSX:t If r Lr{Su^lr and dLiss the 
suit with costs in all Courts. 

appellate civil. 

PltESENT: 

Sir Bobert Stuart, EL. Ch wf Mice , and Mr. Justice Turner. 

MANOHAE dal (Defendant) n. GaUEI Shaxkak (inmntiff). 

[10th August 1877.1 

1 A. 476 = 2 Ind. Jur. 354. 

» f. A t VTY nf IS73 iN. \V. P. Land Revenue Act), S. 195— 
Act XXXV of 1858, S. 9 -Act XIX of 187J 

LuTictic—CouTt of Wnrds. ^ 

Act XXXV of 1858 ^ndpable of^'managing hia 

and that, in all other cases, the O imnerative on the Court of Wards to take 
th“, b^t meVely confers on the Court of Warde authority to do 

“amilarly, S. 1?6 of rte Land Re«”^ 

ton“f„«Ttha P^reon or property of any diHualifled person pronounced by a 
-ff) The decree of Man Singh on 12-12-1873. 
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u waids. and the District Judge had nc uower to appoint a manacer 

and as such the manager was not competent to bring the suit. ^ ’ 

JUDGMENT. 

[477] The .Act {XXXV ofl8o8) declares that when a person oossessine 

hltSrfhVcourt oTw^" ^""" ^ incapable of managing 

e ate and that " in H G authorised to take charge of the 

V ded thrCiv rn„ u p ' otherwise thereinafter pro¬ 
be observed ^ the estate. The Actit ^viU 

chatrof tt T ‘f “"Pf the Court of Wards to take 

to do so q mn. -U f Court of Wards authority 

[478lhndhQldAr<!' ’ of Act XIX of 1873 includes lunatic 

sameAc^^ ^^Sth section of the 

orrefrain from nc in its discretion to assume 

an^d^rnm^Hf,^/ ® I’,® supenntondence of the person or property of 

gTh seetiofof tfxTYV 

authoritvtmnn ■ District Court no 

lows that who™ h landholder, it fol- 

conterred'on It ? Wards abstains from exercising the authority 

will belefrunn^^^ f P>' 0 P^rty^l the lunatic 

intention of tho T ■ i P“‘'f“'l8“®nt this could not have been the 
reasonable cnlst ‘“^naKe of the Act admits of a 

tlmt the^ Lrn“'V“n““th anomaly. We consider 

part of thft f ^ other cases applies not only to cases in which no 

Court of W f h ‘I’e superintendence of the 

aultlTo s!; tf° ■“ "‘’’O'’ of Wards, having 

that power Ord?^ -f Property, has not e.tercised 

District TiififiA h n’ ^PPointing a manager in such cases, the 

pmtepHn?;.f\‘'i! <lo^eive cases in which it may be essential for the 

if suhqpnnonti should be at once appointed, and 

ment made hv^tb ° Wards assumed superintendonce, the appoint¬ 

ment made by the Judge would thereupon be annulled. 

assnm^^ suggested that the Court of Wards has 

Judee ostate, and we hold that the appointment by the 

to verify theplainV^ entitles the manager to maintain this suit and 
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APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


MaNKUAR {Plaintiff) v. Jasodha Kuar {Defendant). 

[13th August 1877.] 

1 A- 47S =2 Ind. Jur. 356. 

1. Iin>noril consideration —Void agreement—Indian Contract Act, Ss. ^3 and '45. 

A registered agreement given by a man to his concubine, settling on her an 
annuity charged on real estate (before the Indian Contract Act was passed) as a 
provision which he was bound in honour to make, was held to be neiiber void 
for want of consideration, nor for an immoral consideration (future co-habita¬ 
tion being negatived). 

2. Profits jrom eslatenecessary. 

In such a case, it is necessary to prove that profits have accrued from the 
estate charged or other property tif the deceased paramour before the concubine 
could recover from his heir. 

|R.. 13M.L.J. 7 (13), A.W.N. (19011 233, 27 A. 2GG (2G8)=1 A.L.J. 632.] 

JUDGMENT. 

[479] The appellant sued to enforce the provisions of a contract 
whereby one Gajadhar Singh, now deceased, had settled on her an annuity 
•of Rs. 800 secured by a charge on his estate raauza Lakhnaura. The appel¬ 
lant had lived for many years with the settlor as his concubine, and there 
seems no reason to doubt lie was attached to her and desired to make a 
•suitable provision for her. The respondent, the married wife of tho 
deceased, pleaded that the deed was void under the provisions of the 
Indian Contract Act, S. 23, having been executed for an immoral^ consi¬ 
deration, and if not, that it was void under the provisions of S. 25 of the 

same Act, it having been executed without consideration,.... 

and that the ancestral estate was so much encumbered that its profits 
were insufficient to defray the charges for interest. The Indian Con- 
tract Act had not been passed on the 28th March, 18G9, when the 
deed on which suit is brought was executed. We need not therefore 
consider whether under the provisions of that Act it would be void. But 
if the consideration was immoral, as the Court below has held, it would 
be void under the law administered [480] by tlie Courts of this country 
before the Act was passed. In our judgment the consideration was not 
immoral. The annuity was created not in consideration of future cohabi- 
•tation, which would be an immoral consideration, but to make provision 
for a woman for whom it was incumbent on the honour of the settlor to 
make some provision. Nor, as the law stood when the deed was executed, 
would it have been held that such a contract was void for want of con¬ 
sideration .There remains, however, a plea which has not formed 

fihe subject of an issue in tho Court below. Before the appellant can 
xecover from the respondent, it must be shown that the respondent has 
received funds available to meet the claim from the profits of Lakhnaura 
or other property of the deceased. We remand this issue for trial under 

8 . 354. 
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APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and 3/r. Justice Pearson. 


Eidan [Defendant) v. Mazh.ar Husain (Plamtif). 

[14th August 1877.] 

1 A. 483=^2 Ind. Jur. 389. 

1. Hlahomedan Law—Prompt or exigible dower. 

When, at the time of marriage, there has been no express stipulation as to 
whether dower should be prompt or deferred, payment of a portion of it should 
be deemed to be prompt or payable on demand. 

Wh.at portion of the dower should be pay.able promptly must be decided, in the 
first instance, according to custom and, m the absence of custom, with reference 
to the status of the woman and the amount of the dower, 

2. Mnhomtdan Law—Restiliiiion of conjugal rights—Act VI of 1871 {Bengal Citnl 

Courts Act}. 

A suit by a Mahomedan against his wife for restitution of conjugal rights 
must be decided with reference to the principles of Mahomedan Law and not by 
the general law of contract (Act VI of 18711- 

3. Pleas in such a suit. 

The wife is not precluded, by the circumstance that she did not demand her 
dower oefore leaving her husband's bouse, from demanding it when restitution 
of conjugal rights is claimed ; and the circumstance that they have already 
cohabited with consent since their marriage, does not preclude her from refusing 
further cohabitation until the portion of the dower payable to her is paid. Vide 
8 W.R.P.C. 3 = 11 M.I.A. 551, in which the Privy Council held, under the law 
correspondiug to S. 24 of Act VI of 1871, that a suit by a Mahomedan for restitu¬ 
tion of conjugal rights must be determined with reference to Mahomedan law. 
H.C.R.N.W.P., 1874, p. 94. 

As to the general power of a wife to refuse herself, see 3 W.B. 93. Other cases 
on the poiut, 2 Bom. H.C.R, 307—W.R. 1864. p. 252-6 M.H.C.R., 9. 

[1 & 2-F., 8 A. 149 (161) = 6 A.W.N. 53. 1 A. 506 (507j; 2 & 3-Oyerruled, S A. U? 

(170) (F.B.); 2 & 3—N.P., 11 M. 327 1328).] 

In a suit by a Muhammadan for restitution of conjugal rights, tha 

defendant pleaded that until her dower was paid the plaintiff was 
not under the Muhammadan Law entitled to such restitution. Conso* 
quently a question arose whether her dower was prompt or deferred. 
Though the dower was fixed at Es. 5,000, yet at the time of marriage it 
was not specified whether it was prompt or deferred. The Court of first 
instance dismissed the suit. The lower appellate Court overruling the 
contention that where there was no specification the entire dower was 
prompt, remanded the case to the first Court, in order that an enquiry 
might be made as to whether any, and if any, what custom existed as to 
the amount of dower exigible where there was no specification as to the 
dower being prompt or deferred. On the finding of the first Court that there 
was no custom in existence, the lower appellate Court taking into con¬ 
sideration the social status of the defendant gave the plaintiff a decree for 
restitution of conjugal rights on the payment of Es. 1,000 to the defendant. 
The defendant appealed to the High Court. The plaintiff objected that 
there had been no demand of her dower and as such the lower Courts 
decree should not have been conditional on the payment of dower. 
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JUDGMENT. 

[485] Pearson, J.—The view that dower, when the payment of it has 
not been stipulated to be deferred, should be deemed to be payable on 
demand, appears to me to be most reasonable and most in accordance with 
the dictates of common sense : but although it is stated by Macnaghten to 
be the rule of the Muhammadan law, I am constrained to hold in concur¬ 
rence with the lower Courts tiiat the greater weight of authority is in favor 
of the doctrine set forth in Baillie’s Digest, p. 126. The inquiry into 
the custom with the view of determining the portion of the dower-debt 
payable promptly was therefore proper; and when the question could not 


1877 

AUG. 14. 


Appel¬ 

late 

Civil. 


1 A. 483= 


be decided by reference to custom, it was proper to determine it with 2 Ind. Jur. 
reference to the status of the woman and the amount of the fixed dower. 389 . 

I see no reason to think that the lower appellate Court has not exercised 
a sound discretion in awarding one-tifth of the total amount of that dower 
as the portion of which the appellant may fairly claim prompt payment 

.I would disallow the objections taken by the respondent under 

S. 348 of the Procedure Code.The first is also bad. for the cir¬ 

cumstance that the appellant did not demand her dower before leaving the 
respondent’s house does not preclude her from demanding it when restitu¬ 
tion of conjugal rights is claimed ; and the circumstance that they have al¬ 
ready cohabited with consent since their marriage does not preclude her 
from refusing further cohabitation until the portion of her dower payable 
to her has been paid (see AMool Shukkoor v. liahepmoonnhsa) (1). The 
case is one governed by the Muhammadan law and not by the general 
law of contract. The appeal should in my judgment be dismissed with 
costs. 

Stuart, C.J. —The question of dower in this case arises under 
peculiar circumstances and appeal's to demonstrate another anomaly in 
the Muhammadan law on this subject. The claim to dower is not [486] 
made directly by the wile, but by way of answer to a suit at the instance 
of her husband the plaintiff for restitution of his conjugal rights. She on 
the other hand, while admitting her intimacy with the plaintiff and that 
she lived in his house, denies that she was ever married to him, and 
although thus contending that she is not his wife she neverblioless clairns 
the tights of one. The Subordinate Judge finds as a fact (agreeing in this 
respect with the Munsif) that a marriage between the parties did take 
place. Any contract, however, between them as to dower is, from the 
very nature of the case, and especially having regard to the defendant’s 
plea, necessarily excluded, and her claim to dower, therefore, must rest 
entirely on the Muhammadanslaw applicable to a woman in her position. 

She claims in the way explained Ks. 5,000 and that she is entitled bo 
demand it as promut dower, and to have it paid before she returns to the 
plaintiff’s house, the plaintiff, the husband, admits the amount, but says 
that as there was no agreement as to the nature of it, it must bo presumed 
to be deferred dower. It might bo supposed reasonable that before a 
woman could put forward her claim to the dower at all she ought in the 
first place to put herself in the right position for asking it by doing lier 
duty as a wife by her husband, and by returning to cohabitation with him, 
especially as it cannot be said that she left his house because of his refusing 
her dower. Bub this reasonable and natural state of things does not 
appear to find a place in Muhammadan law, according to ihe principles of 
which system, on the contrary, a wife can refuse herself to her husband 
bill her dower, being prompt, has been satisfied. But in the present case 

(l) H.O.E.. N.-W.P. 1874. p. 94. 
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aUhough the amount is admitted, and, in the absence of proof to the 
conU-ary, must be regarded as prompt, yet the Subordinate Judge considers 
Ks. 5,000 to be excessive, basing the opinion apparently on his estimate of 
the defendant’s character, whom he describes as a prostitute " belonging 
to a like family.” and ho considers that one-fifth of the amount claimed as 
prompt dower is suHicient. I am not disposed to quarrel with this con- 
elusion, nor with his order as to costs. I would therefore dismiss the 
special appeal, and, as to costs of this Court, I would direct that both 
parties should bear their own. 


369. 

1877 

Aug. 14. 


FULL BENCH. 

Present: 

Sir Itobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice SpanUic, and Mr. Justice Oldfield. 


Full 

Bench. 

1 A. 512. 


Bhikhan Khan and another {Plaintiffs} v. Ratan Kuar (Defendant). 

[14th August 1877.] 

1 A. 512. 

1. Siiit b!/ co-sharer ngaiust Lnmbnrdar's representative for share of profits -Junsdiciion 
—S.y3{N.lV.P.)nentAcl. 


(By the Division Reuch). A suit by a co-sbarer, in an undivided mahal against 
the rcproseiitative of a deceased larubardar for his share of the profits due from 

^by the Civil Courts 
IS. 93, N.vy.P. Rent Act), (Full Bench Ruling in the unreported case ol 
Ashraf-xin-mssa v. Umrao Begaiii^iVide footnote to 1 A. 51'2, Ff. 

2. Profits when due—Limitatimi. 


(By a majority of the P.B,). For the purpose of limitation, profits are ordi- 
nanly to U considered duo as soon as there is a divisible surplus in the hands 
of the lambardar. after payment of rrovernment revenue and village expenses. 
Where by agreement or custom, a date is fixed for Uking accounts and dividing 
the profits, a.y divisible profits, which m.iy have accrued prior to that date, is 
due on that date : and the divisible profits in respect of any arrears which may 

be collected after that date, are due at the time they reach the hands of the 
lambardar or his agent. 

^ Spankie, /.—In the absence of custom or agreement as 

to the date when the profits are to become due, they become due ou the last day 
of the agricultural year, as fixed by Acts NVIII and XIX of 1873. 


VoD;?Ft)'=VA.w;N‘’u3^^- ''' 


In a suit by the plaintifts, co-sharers in a tnahal, for a share of thfl 
profits of the mahal for 1278 Fasli, instituted on 29—6-1874, allegiog 
that the profits for that year had been collected by a deceased co-sharer 
and lambardar, before his death, that their share of these profits became 
due and payable on 1—7—1871 but had not been paid to them,—the 
•defendant, (the widow of the deceased co-sharer and lambardar and his 
heir in possession of the estate) set up as a defence that the suit was, 
under S. 93, Act X.VIII of 1873, cognizable by a Revenue Court, and that, 
as the profits of the year 1278 Fasli became due, not on 1—7—1871 but 
p P 1871 when that agricultural year ended, the suit was barred by 
limitation, not having been brought within three years from the latttf 
date. The first Court, holding that the suit was cognizable by a Civil 
Court, dismissed‘it, on the ground that it was barred by limitation. Th.® 
lower appellate Court, without deciding whether the suit was cognizabls 
by a Civil Court or a Revenue Court, held that it was barred by limitation 
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under S. 94, Act XYIII of 1873. On appeal to the Hi«h Court, the 
plaintiff contended that the suit beinj; cognizable by a Civil Court, the 
period of limitation applicable to it was that laid down in Art. 118. Sch. II 
of Act IX of 1871, and not that in S. 94 of Act XVIII of 1873, and that, 
even if the period of limitation applicable was three years and such period 
was computed from the end ol 1278 Fasli, that year did not end on 
3—6—1871 but on 30—G—1871, and the suit was within time. The res¬ 
pondent objected, under S. 348 of Act VIII of 1859, that the suit was 
cognizable by a Court of Revenue. 

[514] Stuart, C.-T. and Pearson. J., before whom the appeal came on 
for hearing, referred to a Full Bench the question how the day on which 
the profits are due to. and claimable by, co-sharers in a mahal is to be 
ascertained. 

ORDERS OF REFERENCE. 


1877 

Aua. 14. 


Full 

Bench. 


1 A. 512. 


Pearson, J.—A recent ruling of the Full Bench of this Court (l) has 
declared a suit of tlie nature of the present to he cognizable by [515] the 
Revenue and not by the Civil Courts. We must therefore, in pursuance 
of that ruling, admit tlie validity of the objection urged by the respondent, 
under S. 348 of Act VIII of 1859, to the extent that the Subordinate 
Judge was incompetent to take cognizance of the suit. The lower 
appellate Court w’as. liowever. warranted in disposing of tlie appeal 
lireferred to it by the provision of S. 207 of tlie new Rent Act. and under 
that or the following section, we are also bound to deal with the appeal 
before us. The first plea fails in reference to the ruling above mentioned. 

The question raised by the second plea next presents itself for 
consideration. By S. 94 of the Act above mentioned a suit for a shave 
of the profits of a mahal must be brought within three years from the day 
on which the share became due. But the law docs not fix the day on 
which the share becomes due. It may be fair and reasonable to hold 
that it becomes due on the last lay of ilait of the fasli year, hut it would 
be not less fair and reasonalile to hold the last ilay of the agricultural 
year, as defined in Act XIX of 1873. to be the day from whicli the period of 
limitation should run. Again, it might be held that when liy agreement 
or by custom a particular day liad been fixed for the distribution of 
profits in any mahal, or lor a settlement of accounts, the time should run 
from such day. But where no such day has been fixed by agreement or 
custom, there would still be room for doubt. I would refer tlie (juestion 
how the day on which the profits are due to, and claimable by, co-sharers 

in a mahal is to be ascertained, to a Full Bench. 

Stuart, C.JThe ruling of the Full Bench referred toby Mr. Justico 
Pearson was strongly dissented from and is still strongly Jisseiited from h\ 
me as matter of law. But if not only in this suit hut in all other similar 
cases I am absoultely bound by that ruling, then of course I must hold that 
the respondent’s objection is well founded, and it w’as taken in the Court 
of first instance; S, 207 of the Rent Act therefore strictly applies. 

That section is in the following terms“ If in any such suit such 
objeotion was taken in the Court of first instance, but the appellate 
Court has before it all the materials necessary for the determination of 
the suit, it shall dispose of the apiieal as if the suit had been instituted in 
the right Court.” The nature of the suit [516] here referred to and the 
objeotion are described in S. 206, svhich is as follows:— In all suits 
instituted in any Civil or Revenue Court, in which an appeal lies to the 
District Judge or High Court, an objection that the suit was instituted in 


(1) 1 A. 512 {Foot-Not«). 
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the wions Court shall not be entertained hy the apnellatG i 

such objection was taken in the Cnuvt- s Oouifc, unless 

tion l,A,l not been rken in the cTue of fi ‘be objec 

tlie t‘’cou':t"ir-s 1206 “ S 1o7 EJ 

.“£c":~a' S L": ii: 

K £t; ™ ‘ "■» is 

being so tt iriWHrof H aecording to revenue law. That 

of course cove -ns i'''®" bv S- 9i ot the Rent .\ct 

couise governs. But I share the doubt and difficulty expressed bv Mr 

On i“s nmiSn t to\u:: 

Mr. Justice Pearson.”*^^" tefeience to the Full Bench proposed by 

JUDGMENT OF THE FULL BENCH. 

lambanhr Tb-RNER, and Oldfielu. JJ.. coneurriug.-The 

m?! in on account of himself and the other co sharers 

to the payment of Tol^ oiahal is entitled to apply the collections, firstly, 
doductinu what fif anvri?™T-^ I’evenue and village-expenses, and then,after 

to X^e sund r P d u lambardari, is bound 

t^their sWs nlr ^ among the several co-sharers in proportion 

divisible surplus in H i ^ are due as soon as there is a 

happens that hv a ' lambardar. But it not unfrequently 

acrnltl dr-i l" " a^d for taking the 

after that dit ^ of any arrears which may be collected 

lamL.t‘ofhis:;\L“^ O' 

of the a-^rtcnlhii share, it appears to me, becomes due at the end 

Govenim'^^nt revonn been collected and the 

made up^ Prnb 1village accounts should then be 

i“"ulates tl,r .^ agreement between the shareholders 

should ascertn dealing with a question of this nature 

shareholders to wM f custom or agreement between the 

which limitatiA i ° ^be determination of the date from 

safest eiiidfl "iVk*^ ^bere there is no custom or agreement the 

S 3 o^Act XFY agricultural year as defined in GI. 8, 

ako L tt thirtieth day of June. This 

aericiilhii-ai ^ Bent Act as the day upon which the 

Wv 35 of Act XYIII of 1873. 

rents and that f-k ^ lambardar may not have been able to collect the 
lents and that there are no profits to distribute, or that each share is less 

382 


CRIM.] EMPRESS OF INDIA v. KASHMIRI LAL [ALLMiABAD 

than the shareholder is ordinarily entitled to receive. In such a case the 
share would still be due at the close of the agricultural year on the 
assumption that the rents have been collected, and it would be tor the 
lambardar to show that there were no profits, and that he had exercised 
all due diligence as lambardar and trustee for the sharei*s in collecting the 
rents and income of the estate. So in all disputes between co-sharers, 
whatever might be the nature of the defence, the share would become due 
at the expiration of the agricultural year. I would therefore say that 
where no custom is found to exist regulating the practice, or where 
[518] there is no agreement between the shareholders on the point, the 

share becomes duo on the 30th June in each year. t i* 

Stuart, C.J.—I concur substantially in the opinion of Mr. Justice 
Snankie. I observe in the case that was before Mr. Justice Turner and 
myself in April of last year, (ihdhan Lai v. Lahon (1). Special Appeal 
No. 1336 of 1675, in wliich we made a remand, we expressed the opinion 
that the limitation of tlirce years ran " from the date^ when the profits 
became payable,” or otherwise, as we go on to explain, in the absence of 
any custom or agreement to the contrary, profits became clue from the time 
when they reach the lambardar's l,an.ls," which I suppose must be taken 
to be at the end of the agricultural year, that is, m this case, on the 30th 
of June of each year. But. it might be well to inquire whether there is 
any custom or agreement on tho subject in the district of Aligaih, wheie 
the property here in suit is situated. 


in;LL BENCH. 

Present; 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankic, and Mr. Justice Oldfield. 


Empress of India r. Kashmiri Lal. [22nd August 1877.] 

1 A. 623. 

Crim. Pro. Code, U 72 , 8s. 43^, 4M, 407 to 471-Offe^ce 

wheOur an offence in contempt of Court-Jurtsdidion of Ma{fistrales. 

Held bv the Full Bench {Stuart, 0. J., dissenting)An offence under S. 193. 
Penal Code committed bolore a Court, is not only an offence agamst public 
fu:t[:!c.''but al^n contempt of the Court’s authority There ore, a rate 

cannot try himself, by reason of the provisions ofS. 4«3. Criin. Pro. Oo.le, a 
charge unLr S. 193, Penal Code, it the false evidence has been given m his own 

Court. 

CR.. 14 A. 354 (355); D-, 4 A. 3-22 (325, 3'27).l 

Application to the High Court^ for the exercise of its powers of 
revision under S. 297 of Act X of 18/2. 

REFERENCE TO THE FULL BENCH. 

T>T 7 AncioN J referred to the Full Bench the questions (i) whether 
an o^nce unde^ S. 193 of Act XLV of 1960 is a contempt of Court 
within the scope of S. 473 of Act X of 1872, end M whether a Magis¬ 
trate before whom such an offence is commit ed being com[«teDt to 
try it himself, is precluded from doing so himself by S. 471 of Act X of 
1872, and is bound to send tho case for trial or commitment to another 

Magistrate. _ 


1877 

Aug. 14. 


Full 

Bench. 


1 A. 312. 


1877 

AUG. 22. 


Full 

Bench. 


1 A. 623. 


(1) Unceported. 
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Full 

Bench. 

1 A. 625. 


[626] Stuart, C. J.—[ have given the Questions submitted bv this 
e eience and the authorities bearing upon them my anxious consideration 
and I cannot hold that the offence deHued by S. 193 of the Indian Penal 

du™ rjj r the meaning ami scope of S. 473 of the Criminal Proce- 
e Code. I lepet to say that I fail to appreciate the Madras and Bom- 
bay rulings ivl.ich were referred to at the hearing. These rulings, as well 

fixi!, s‘ of the appellant, 

e piess, I must be a lowed to say, somewhat loosely and iuartificially the 

general view of the bearing of the Penal and Procedure Codes in i4ard 

to offences of this nature. But we must not generalise in such a matter. 

Theie can be no doubt that in a certain sense there is involved in the 

dime of perjury au oflenee both against the authority of Courts and of 

public justice ; but a more precise question is before us in this reference, 

and ausiug as it does m a criminal case, it should be answered with as 

much precision and exactness as possible. The question then is. not 

whether the otience here is as one against the authority of a Court or 

'vhether the precise and parfci- 
rfi 97 l cefined by S. 193 of the Penal Code is a contempt within 

L627J the meaning and scope of S. 473 of the Procedure Code. I am of 

exception of the law provided by Ch. X 
of the Penal Code and Cli. XXXII of the Procedure Code, no legal definition 

as een so far as I am aware, by any authority recognised by the 
law of India, Civil or Criminal, of the expression “ Contempt of Court.” 
anr we can on y aiii\e at a conclusion on such a question as this by 
compu'iug the terms of S. 193 of the Penal Code with the provisions of 

f t. ^ of the Procedure Code to which I have 

le eiie , an y considering whether S. 193 fairly comes within the scope 
of these provisions. Now the offence defined bv S. 193 is distinct and 
piecise in itself, and it forms part of Ch. XI of the Penal Code, which 
ea s wi \ he subject of false evidence and of offences against public 
justice. On the other hand the immediately preceding Ch. X treats of 
the contempts of the lawful authority of public servants, and withfn that 
chapter the excepted matters in S. 473 are to be found, and it appears to 
mo that by no straining of language or meaning could the offence defined 
oy b. 1J3 of thePenal Code be brought within the sanction of Ch. X gene- 

within the offences intended by the exceptions men¬ 
tioned in S. 473 of the Procedure Code. 

The other Question in this reference is whether a Magistrate before 
w lom the offence under S. 193 is committed, being competent to try it 
himself is precluded from doing so by S. 471 of the Procedure Code and 
IS oun( to senu the case for trial or commitment to another Magistrate. 

1 haveagam carefully considered this question, and feel obliged to state 
Uiat i deliberately and advisedly adhere to my judgment in the case of 
Queen v. Jagat Mai (1). by which I ruled that, as the offence under S. 193 
Q AVI I those included in the category contained in 

? i A i-u ^ Pr ocedure Code, the Magistrate there, who was of the first 
Class, had therefore power to try and commit, and could commit either to 
nimselt or to the Sessions Court, or send the case for inquiry and com- 
rai ment o any other Magistrate with the like powers, but that the first 
mentioned Magistrate was not precluded by S. 473 from trying the offence 
himself as he is not. I consider, in the present case. 

^ LodBJ The offence under S. 193 of the Penal Code being included in 


(1) 1 A, 169. 
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the procedure provided by S. 471 of the Procedure Code is not merely a 
contempt in any general sense, but a distinct and substantive offence in 
itself, which, in my judgment, a Magistrate may commit to and try by 
himself. 

Pearson, J.—S. 473 of Act Xof 1872 recognises the offences to which 
S. 472 refers as offences committed in contempt of the authority of a 
Court, and those are the same as are indicated in S. 471 as being mentioned 
in Ss. 467,463, and 469. S. 467 speaks of the offences described in Ch. X of 
the Indian Penal Code not falling within Ss. 435 or 436 of the Criminal Pro¬ 
cedure Code. S. 468 speaks of the offences against public justice described 
in Ss. 193. 194, 195, 196, 199, 200, 205, 206, 207. 208, 209, 210, 211, and 
228 of the Indian Penal Code, when such offence is committed before or 
against a Civil or Criminal Court. S. 469 speaks of offences relating to 
documents described in Ss. 463, 471, 475, 4/6 of the Indian Penal Code, 
when the document has been given in evidence in any Civil or Criminal 
Court. It appears to me to follow as a necessary conclusion tliat the 
offences above-mentioned are all contempts of the authority of a Court 
within the scope of S. 473, and cannot he tried by the Court before or 
against which tliey may have been committed. 

Under this view the answer to the reference must be that the Court 
in which the offence described in S. 193 of the Indian Penal Code has 
been committed cannot try the offender. It is unnecessary to determine 
whether he is precluded from doing so by S. 471 of the Indian Penal 
Code. Otherwise I should have been disposed to adhere to my ruling 

in the case of Queen v. Gur Bakhsh (1). 

Turner, J.*—No good reason is assigned for limiling the term 
“ offence committed in contempt of its own authority ” in S. 473 of the 
Criminal Procedure Code to offences defined in and punishable under Ch. X. 
of the Indian Penal Code, and therein descril)cd as offences against the law¬ 
ful authority of public servants. It must therefore be taken to embrace all 
offences which are recognised as contom])ts of the authority of a Court of 
justice. The offence of giving false evidence is such an offence, and 
reading S. 473 of the Criminal Procedure Code with the sections that 
immediately precede it, [629] it does not appear to admit of doubt that 
the Legislature intended that the offence of giving false evidence should 

be so regarded. ... , , , , 

In Ss. 435 and 436 tlio Code prescribes the procedure to be adopted 

for the punishment of contempts of Court when immediate action is called 
for by the nature of the offence. In Ss. 464-473 it deals with offences of 
the same character which generally admit of more deliberate action. To 
prevent the oppressiveness of frivolous proceedings by hostile parties, it 
requires in Ss. 467. 468, and 469 that a complaint of any offence specified 
in those sections shall not be entertained without sanction of the nature 
described in S. 470, and among the offences specified in S. 4G8 is the offence 
described in S. 193 of the Indian Penal Code. In S. 471 it declares the 
procedure to be followed when tlie Court before which any offence specified 
in Ss. 467 468 and 469 is committed itself takes action and declares the 
Court competent to commit or send the case for inquiry to any Magistrate 
having power to try or co7nmit. In S. 472 it empowers a Court of Session 
to charge a person for any “ such ” offence, if the offence be triable by the 
Court of Session exclusively, and to commit or hold to bail and try such 
person on its own charge; and lastly in S. 473 it declares in the most 
explicit language that, except as provided in Ss. 435, 436, and 472, no 
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Court shall try any person for an offence committed in contempt of its 

own authority. It seems dearly to have been intended, so far as is coq- 

sistent with public convenience, to secure to a person accused of any such 

ottence a trial free from the prejudice which the Judge before whom the 

offence is alleged to have been committed would be likely to entertain. For 

these icasons I am of opinion that tlie Magistrate was incompetent to try 
the accused. 

Si^ANKlE. J.—I am prepared to accept the ruling of the Madras and 
Bomhay High Courts on the points referred to us, cited during the 
argument. An offence under S. 193 committed before a Court appears to 
be not only an offence against public justice, but also a contempt of the 
Court s authority. S. 435 of the Criminal Procedure Code too does not 
limit the offences to which it refers to those only to be found in Ch. X of 
the Penal Code, for an offence under S. 228, Ch. XI, is imported into the 
section. Reading Ss. 471, 472, and 473 of the Criminal Procedure Code 
together I conclude that a Magistrate cannot try a charge under S. 193 of 
the [630] Penal Code if the false evidence has been given in his own 
Coiut» and that no Court other than the Court of Session can try any 
person for an ollence committed in contempt of its own auLliority. 

Oldfield, .1. —I adhere to the opinion which I expressed in the case 
oi Queen V. Kultaraii Singh (l) that tho Court before which an offence 
under S. 193 of the Indian Penal Code is alleged to have been committed 
cannot f,ry the case. I think the terms of S. 471 of the Criminal Proce¬ 
dure Code are sufficiently clear on this point. I so far modify the view I 
then took as to hold that an offence under S. 193 of the Penal Code may 
be considered an offence committed in contempt of the authority of the 
Court, and tnerefore S. 473 of the Criminal Procedure Code will also 
operate to prevent the Court trying any person for such an offence 
committed before it. 
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Bench. 2 a. 573 = 5 Ind. Jur. 95 . 

_ ^ahoniedan Lnto — Dower. 

2 A 573 Under the Mahomedan Law of the Shia sect, a widow is entitled to claim the 

' whole of the dower agreed by her deceased husband, at the time of the marriage. 

Sind. Jor. he given to her. irrespective of his means at the time of marriage or at the 

time of bis death. 

[F., 9 Bom. L. R. 188 (198); R., 13 C. W. N. 153.] 

In a suit in which the plaintiff, the widow of one Tasadduk Husain, 
deceased, sued in forma pauperis the defendants, the mother, brother, and 
two sisters of the deceased, his heirs, claiming to recover from his estate 
Es. 51,000, being the amount of her “ deferred ” dower, the defendant 
Masuma Bibi, mother of Tasadduk Husain, set up as a defence to the 
suit that Tasadduk Husain had settled a dower on the plaintiff 
to the dower settled on Fatima, viz., ten dirms, or Rs. 107, accordio6_ 
the law of Imamia prevailing among the Shias,” to which sect the 
belonged, alleging in her written statement as foUows" In fact^^ ^ 

(1) 1 A. m 

386 



CIV.] 


SUORA BIBI y. MASUMA BIBI 


[ALLAHABAD 


members of the plaintiff’s family and that of Tasadduk Husain have acted 
all along in accordance with this custom: at the time of Tasadduk 
Husain’s marriage his circumstances and those of his father and the 
family of the plaintiff were not in such a state as to admit of fixing the 
dower at such a large amount, the payment of which was impossible : if 
it was fixed it was merely for the sake of show, its payment not being 
intended.” The material portion of the judgment of the first Court 
was as follows:—“ Although such a large sum of money is said to have 
been settled on plaintiff as dower, no deed of settlement is forthcoming : 
it is proved that Tasadduk Husain possessed no independent means at 
the time of his marriage with plaintitl’, and had not commenced practising 
as a pleader: his father, who was employed as a mukhtar or agent in 
Azamgarh, although possessed of some property, was not in a position to 
settle a dower of Rs. 51,000 on his son’s bride : nor is there any conclu¬ 
sive evidence to show that this was the proper dower of female meml^ers 
of che family of plaintiff’s father: under these circumstances, I am unable 
to credit the statements of the plaihtitf's witnesses, that Tasadduk Husain 
at once agreed to settle the above-mentioned dower on plaintiff, and 
incline to accept the testimony of defendant’s witnesses, who unanimously 
testify that the dower of Fatima, or about Rs. 107, was settled on plaintiff, 
an amount which appears to be more reasonable and suited to the then 
circumstances of the parties : among the plaintiff’s witnesses is her mater¬ 
nal uncle, Nisar Husain, whose testimony appears to be very exaggerated, 
and who declares that similar amounts of dower were invariably settled 
on each and every female member of the family of the liride and lu ide- 
groom, which appears to be absurd and is rebutted by the evidence of 
defendant’s witnesses, who deny his presence at the time of the marriage- 
contract, and he moreover is shown to be biassed against defendants : I 
therefore find as a fact that the amount of dosver settled on plaintiff was 
Rs. 107 and not Rs. 51,000, and that the first defendant, who has 
succeeded to the estate of the deceased, is liable to pay it.” The plaintitl 
appealed from tlie decree of the Court of first instance to the High Court. 

JUDGMENT OF THK DIVISION BENCH. 

[375] Stuart, C. J. —This is one of those extraordinary and embar¬ 
rassing cases which the Muhammadan law offers as puzzles to the 
European mind. The plaintiff, appellant, is a pauper, and as such she 
sues to recover no less a sum than Rs. 51,000 from the estate of her 
deceased husband, although that estate, it was well known wlien the suit 
was brought, amounted only to something between rupees two and three 
thousand. Now, in any system of law appealing to ope’s sense of jiistico 
and claiming in that respect, I do not say respectful, but intelligible 
acceptance among rational beings, one would suppose that as regards the 
two suras I have named a Court of Law might be permitted to exercise a 
discretion by means of which the widow’s claim might bo reduced to the 
possibilities of the case. But it would appear that we are not allowed 
80 to escape from a hopeless and helpless dilemma, for we are told that 
we must either give this pauper plaintiff Rs. 51,000, or Fatima’s portion 
of 10 dirras amounting to Rs. 107. There is, it seems, no middle course. 
We are not even to substitute for the Rs. 51,000 the whole of the 
husband's estate of tsvo or three thousand rupees much less to apportion 
her suoha sum as under such circumstances European widows are obliged 
to be content with. Such a case appears to be beyond the reach of 
intellectual apprehension, the suggested law is visionary, and the facts are 
ol a somewhat intangible character. 
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Hut as to the facts, they appear to he these: The parties and their 
families were and are Shias. The plaiiitifi’was married to her husband, 
Tiisadcluk Husain, on 7th May 1843, and the marriage subsisted until 
the July 1874. when Tasadduk Husain died. At the time of 
liis marriage with the plaintiff, he settled upon her, according, it is said, 
to the custom of the family, a dower of Rs. 51,000, [576] although 
at the time he possessed no independent means of his own, and had 
even then not been admitted as a pleader, although he afterwards 
appears to have practised in that professional position with some little 
.success. What was the exact extent and value of the property he left at 
his deatli does not very clearly appear. One witness states that his profits 
were between four or five liundred rupees a year, and it is nob unlikely 
that by means of professional savifjgs and property inherited from his 
father, wlio, it is stated, practised as a mukhtar, Tasadduk Hussain may 
have left behind him some two or three thousand rupees. It is, however, 
unnecessary to consider these and other figures of a similar kind, for the 
rule of tlie iluhammadan lavv which we are asked to recognise and 
administer iu this case is one that puts the case quite beyond the limits 
of arithmetic in any aspect. Here is a case in which a woman, herself a 
pauper, seeks to recover dower to the extent of Rs. 51,000, although when 
the settlement of this dower was supposed to be made, the husband, the 
settler, had not a rupee in the world to call his own. Nevertheless the 
claim is stated to be justified by the Muhammadan law among the Shias, 
which, it is said, places no limit to the maximum of dower, no matter 
what tlie extent of the husband’s estate may or may not be, or whether 
he had any estate at all. Now, even if such were really and undoubtedly 
Muhammadan law among Shias, I trust I may be pardoned if I hesitate 
to admit that it would be reasonable to expect the Judges of a High Court 
to administer such a law. But although it was strongly urged at 
hearing that such was unquestionably sound Muhammadan law, I ha^ 
not for myself been able to discover any rule of the kind so absolutely 1^® 
down in any recognised authority, whether Shia or Sunni. In BaiUi®* 
well-known Digest of Muhammadan law, published in 1865, dower is mw 
to be incumbent” on a husband ; but how can it be incumbent on him 
that is imposed on him as a duty and obligation if the thing tobedoua 
is an impossibility, and that it relates to money and property whic 
have no existence, a state of things which by the way that author 
himself recognises when he expounds that “ when something is mention' 
ed as dower which is not in existence at the time, as, for instant* 
the future produce of certain trees or of certain land, or tb® 
of a slave, the assignment is bad, and the woman is entitled to her 
[577] dower, this proper dower” being explained to be dower app 
priate to the wife's family and social position. But it is further statw 
m the same work that “dower is unlimited in amount,” but it is not ^ 
that it is unlimited irrespective of the actual extent and value o 
husband’s property. On the other hand, I find it laid down in a 
of the Calcutta Sudder Dawanny Adawlat, Vol. I. page 277. that any W 
possessing a legal value may be given in dower, that is. of ® T 
value at the time of marriage and settlement. Did the Rs. 51 
present case possess at that time, or did it ever possess, and . 
possess^now a legal value ? Then in another ruling of the same Ce^ 
page 267 of the same volume, it is laid down that the amount of 

'h personal property left by the husb^^ 


preferen ce to the claims of heirs, a ruling which appears to me to 
and discredit such a dower claim as this. Again in the T® 
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Lectures of 1873. page 348, it is asserted that property assigned as dower 1377 
must be specified and in the husband’s possession at the time of the assign- 27 , 

ment, whicli would otherwise he invalid: a proposition which does not 
appear to be intended to apply otherwise than to dower generally, whether 
prompt or deferred. Then in regard to the Shias, we are told by i\Ir. Baillie Full 
in his work on this system published in 1869, page 68 , that among _ 
them “ there are no bounds to the quantity or value of the dower, which • 

is left entirely to the will of the husband and wife, so long as it is capable 
of appreciation, that is. not totally destitute of value, like a single grain 2 A. 573 = 
of wheat, for example.” But this also is a text which fails to determine 5 jnd. jur. 
the question under consideration within appreciable or intelligible limits. I 
could understand the doctrine laid down if it meant, or could be under¬ 
stood to mean, quantity or value of dower as a recoverable charge on the 
husband’s estate. Then as to “ the will of the husband and wife.” such 
language is surely the idlest verbiage, unless it can be shown that there 
was something on which the husband and wife's will could be exercised 
upon. The expression, however, that the dower must be “capable of 
appreciation, i.e., not totally destitute of value like a single grain of 
wheat,” seems to bring the rule within one’s powers of apprehension, 
although there appears to me to be no reason why the appreciation, 
should not be equally applied to visionary or im-[578]possible dower, to 
the case, tor example, of the husband not having himself a single grain of 
wheat, but yet settling a dower of Rs. 51,000 on his wife The result, in 
short, of the authorities appears to be that while some texts might 
possibly suggest the broad principle contended for in this appeal, it is 
nowhere laid down absolutely and expressly by any autliority on the 
Muhammadan law that dower, limited or unlimited, is to l)e regarded with¬ 
out regard to the husband’s estate, and that unlimited dower may mean and 
be accepted as dower of the value, it may be, oftentimes the value of that 
estate, so that her husband at the time of his marriage, although not pos¬ 
sessed of a single pice, might yet settle as dower upon his wife lakhs and 
crores of rupees ! Now this is net too extravagant an ideal of tlie principle 
of Muhammadan law in question, for as a proposition, it must to that full 
extent be maintained, supported, and affirmed as Muhammadan law 
before the plaintiff, appellant, can succeed in this case. 

As to the custom on this subject among Shia families, I am not satis¬ 
fied that such a custom has been satisfactorily proved in this case, but 
even if it were undoubtedly the practice among Shia ladies, I should 
hesitate to allow such practice to determine so serious a question. Nor 
can I recognise, as a sufficient reason for such a practice, that among the 
Shias a childless widow is precluded from taking any share in the estate 
of her deceased husband, for surely that is a difficulty that could be met 
by an express settlement which would give the wife, at the time of the 
marriage, a reasonable share of, or if you please the whole of, her hus¬ 
band’s property. This doctrine, in short, contended for, of unlimited 
dower infinitely transcends the necessity of the case as stated. But again, 
in excuse of this alleged singular and anamolous rule as to dower, it is 
suggested that it is intended to protect Muhammadan wives against the 
facility for divorce, which can be capriciously used against them by their 
husbands, seeing that dower takes effect from the wife’s divorce or the 
husband’s death. But this explanation I am unable altogether to appre¬ 
ciate, for the oonseqences of divorce might be fully guarded against by 
sllowing the wife her proper dower, or even such dower as may comprise 
the whole of the husband’s then available estate. Again, it has been said 
that the amount of the husband’s estate, out of which the dower might 
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1877 [579] have to bo paid, could not bo known at the time of the eontraet 

aug. 27. ''"'j ' »ot .ippcai- to me to got rid of the difficulty, or I had rather 

- said the preposterous and visionary absurdity of the alleged rule which 

fur r iTf r rational hope or expectation, but is solely refer- 

. - able to an idle and uolmlous fiction which, in the ease of parties like those 

Bench, 'o t'"" appeal could never be imagined to descend to the earth in the 

- shape of actual cash or property. But it has also been urged that to 

__ available estate instead of a fixed sum, however large, might have the effect 

5 led. Jar. of defealing the rights of the heirs, or, in other words, might finally deter- 

95 , mine the inheritance of his property. My answer to this, however, is 

tlicit such a result entirely depends upon the extent of the husband's pro¬ 
pel ty. for. as ill the present case, a dower might he named so large as 
lopelesslN- to absorb the whole property, leaving the heirs with nothing 
hut tlie mere name of heirs, .^together I must decline to accept such a 
view of Muliammadan law, and unless compelled to do so by the supreme 

lu mg o liei Majesty s Privy Council, I must decline to administer or 

apply It in any case. 

I coiifoi'inity with the tenor of the remarks I have offered, I might 

lavo lelt disposed to have given the plaintiff reasonable dower out of her 
husband s estate—say one-third or even half of all the property he left- 
bu. that It appears I am not permitted to do. On the other hand, her 
claim and contention in the suit is so visionary and intangible that I feel 
una) e o i educe her dower to any palpable character or amount beyond 
le minimum given by the Subordinate Judge. I would therefore affirm 
le judgment of tho Subordinate Judge and dismiss this appeal, but under 
the cii cumstances, without costs. 


1 EARSON, J. Id my opinion the evidence adduced by the i)Iaintiff 
IS better entitled to credit than the evidence adduced by the defendant, 
respondent, and the reasons assigned by the Subordinate Judge for bis 
decision of the issue relating to the amount of the dower in question are 
not ^alid. Deeds of settlement are not usual, but it is not unusual to 
settle a dower out of proportion to the means of the husband; probably 
not many Mumammadans at the time of their marriage are possessed of 

[S80] The absence of a deed of settle¬ 
ment in this instance, and the circumstance that Tasadduk Husain was 
not possessed of large means at the time of his marriage, are insufficient 
grounds foi^iscrediting the claim and the averments on which it is based. 
Tasadduk Husain would naturally be expected to fix a dower for his wife 
similar m amount to the dower which had been usually fixed for the 
ladies of her family on the occasions of their marriage; and that amount 
is shown to be Rs. 51,000. The plaintiff’s witnesses are mostly her 
relations, but they are persons who are likely to know the real facts in 
question, viz., what was the usual dower in the family, and what was 
the dower actually agreed to be given by Tasadduk Husain. Inasmuch 
as, according to the doctrine of the Shia sect, a childless widow is preclu¬ 
ded frorn^ taking any share in the estate of her deceased husband, it is 
not surprising that tho relatives of ladies about to be married should 
stipulate for the settlement on them of a dower that would constitute an 
adequate provision for them in the event of their surviving their husbands. 
It maj be that the estate of Tasadduk Husain will not furnish more 
than sucli a provision for the plaintiff, his widow. I would reverse 
the lower appellate Court’s decree, and decree the claim and appe^» 

with costs recoverable from the estate left by Tasadduk Husain afore¬ 
said. 
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The plaintiff appealed from the judgment of Stuart, C. J-, to the Full 1877 
Bench, under CL 10 of the Letters Patent. AuG. 27, 

JUDGMENT OF THE FULL BENCE. - 

Pearson, J.—The first two grounds of the appeal appear to be incon- Full 
trovei'tible. The plaintiff is doubtless entitled to the whole of the dower 

which her late husband agreed to give her. and which was fixed not in _ 

reference to his means at the time of marriage, but to the value which r 7 o_ 
she possessed in the matrimonial market, that value being mainly 
determined by the local position and traditions, the surroundings and 3 ind. Jor. 
antecedents of lier family. The contract cannot be set aside or treated gg 
as a nullity because he was ccmpara-[581]tively poor wlien he married, 
or has not left .assets sufficient to pay the debt, but on the contrary may 
be enforced so far as is possible. But in this instance it happens that, if 
a dower of Rs. 51,000 had not been agreed to by him, slie would have 
been entitled to a dower of tliat amount, because such an amount has 
been customarily fixed as dower for ladies belonging to the family of 
which she is a member. Her claim is maintainable irrespectively of any 
contract on the part of her husband, hut I nevertheless allow in full the 
third ground of the appeal, and would only add that, as the estate left by 
Tasadduk Husain is probably not wortli Bs. 5,000, it was wliolly needless 
for the plaintiff to have falsely represented her dower as amounting to 
Rs 51 000 All that she can gain would be equally gained by represent¬ 
ing the amount to have been Rs. 5,000. There is. however, no reason 
to doubc that her real dower is Rs. 51,000. although she will be unable to 

realise more tlian a small portion of it. 

With these additional remarks I adliere to my judgment of the 30th 
April last, and would decree the claim ami tliis appeal with costs in all 

the Courts. ... , . , ... 1 ^ 

Turner, J.—However great the objections which may be taken to it, 

it is unquestionably tlie practice for Muhammadan gentlemen to settle on 
their wives dowers without regard to the extent ot their own incomes, and 
when satisfactoi V proof is adduced that a settlement of dower lias been 
made bond fide, a lady is entitled to enforce her claim for the whole amount, 
although it mav be in excess of the fortune which on her marriage the 
husband possessed or could have been expected to ac<iuire. No doubt when 
a large sum is claimed on account of dower, the lady is bound to meet the 
improbability suggested by the quantity of the claim, but if the evidence 
produced by her is sufficient to establish the claim, the Court cannot 
reduce her dower to an amount which it deems reasonable, nor can it 
refuse her a decree altogether for any sum in excess of the amount which 
her opponents are willing to concede her. Regard being had to the usage 
in this country, the dower claimed by the appellant is not preposterously 
large that we could on this ground only refuse credit to her witnesses. 

It is true that large dowers are less common among Shias than among 
Sunnis [582] hut even among the former they are occasionally settled : 
the usage of the lady’s family is perhaps more regarded than adherence 

to the advice of some of the doctors of the laws. 

In the case before us, we consider the appellant’s witnesses are more 
reliable and generally of better position in life than the witnesses called 
by the respondent. They have sworn, and we see no reason to doubt 
their evidence, that the appellant’s dower was fixed at Rs. 51,000, and m 
corroboration of their statements on this point they also appear to be 
stating the truth in asserting that this dower was not in excess of the 
sum usually settled on ladies of the appellant’s family. We would there- 
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fore decree the appeal, and reversing the decrees of the Division Bench 
<and of the Court of first instance, decree the claim with costs. 

Spankie. J.—I agree with the opinion expressed by Mr. Justice 
Fearson, delivered when the suit uas heard by the Division Bench It 
appears tlnU there is nothing to ad.l to it. If we believe the evidence for 
the plaintift, then the dower was specified, and there was no doubter 
uncertainty about it. The weight of evidence is in favour of the plaintiff's 
case, since tlie amount fixed is stated by the witnesses, members of the 
family and others likely to know, to be Rs. 51,000. I would therefore 
decree the a}>iieal with costs. 
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2 lod. Jup. 
163 


Empress of India i>. Abul Hasan. 
[9th November 1877.] 

1 A. 497 = 2 Ind. Jur. 463. 


Penal Code, S. '411—Fahe charge, what constitutes. 

Tbe offence referred in S. 211. I.P.C., consists not in the prosecution of a false 
complaint, but in the making of it. 

[F., 1 A. 527, 6 C. 5S2 = 8 C.L.R. 255, 4 A. 182 (183). 7 M. 292 (293) =1 Weir 186 : R., 
6 C. 490 = 7 C.L.R. 407, 14 C. 707 (711) (F.B). 22 B. 596.] 

JUDGMENT. 


[498] In this case Abul Hasan went to the police-station and 
accused Ser Mai of having stolen certain surgical instruments from the 
dispensary at Atrauli. This complaint was made with tbe intention that 
it should be reported to the Magistrate and that thereon proceedings should 
be taken against Ser Mai. At the suggestion of Abul Hasan, the police 
immediately searched the premises occupied by Ser Mai, and there found, 
in a place which could be readily reached from the outside of the house, 
the articles alleged to have been stolen. The police, finding that Abul 
Hasan had recently a quarrel with Ssr Mai about the non-payment of 
some fees for medical attendance, and seeing that the articles were placed 
in a spot unlikely to have been selected by the owner of the premises, 
but in which they might have been deposited by any person outside the 
house without attracting the attention of the inmates, in forwarding ft 
report to the Magistrate intimated that the charge made was false. The 
Magistrate, after making a second inquiry through the tahsildar, came 
to the same conclusion and refrained from instituting any proceedings 
against Ser Mai. Abul Hasan was, however, summoned to answer tbe 
charge of having instituted a false complaint of a criminal offence, and 
on this charge he was convicted. On appeal the Judge acquitted him. 
holding that the charge of false complaint could not be sustained because 
the Magistrate had not inquired into the charge of theft, and in support 
of his judgment the Judge relied on the ruling of a Bench of the High 
Court, Calcutta —The Quem v. Bishoo Barik (l). We may point out that 
in that case proceedings on the original charge were actually pending 
when the charge of false complaint was instituted and deternomo*^ 


(!) 16 W.R- Or.. 77. 
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whereas in tlie case before us no proceedings were pending on the 1877 
[499] original charge when proceedings were instituted against Abul nov. 9. 

Hasan. Whether it would be a sufficient answer to a charge of false _ 

complaint that the complaint had not been determined and that proceed- 

ings were still pending, we need not now determine, for in this case no CRIMINAL 

proceedings had been instituted. The offence consists not in the prose- JuRlSDIC- 

cution of a false complaint but in the making of it. The case of The 

Queen v. Suhhanna Gaundan (1) is precisely in point. We concur in the 

ruling of Chief Justice Scotland in that case and in the grounds on which 

that ruling proceeds. Tlie ground therefore on which the judgment of < A. 497 = 

the Sessions Judge proceeds is bad in law. The evidence adduced by the 2 ind. Jup. 

prosecution satisfies us that the original charge w’as made and tliat it was 

false, and warrants the inference that Abul Hasan knew it was false, and 

made it with the intention of injiiring Ser Mai. The conviction w’as 

therefore proper, and the sentence is certainly not too severe. The appeal 

is allowed, the judgment of acquittal passed by the Sessions Judge is set 

aside, and the conviction and sentence affirmed. 


PRIVY COUNCIL. 


Present: 

Sir Jams W. Colvile, Sir Barnes Peacock, Sir 2dont(i(jue E. Smith, and 

Sir Robert P. Collier. 


1877 

NOV. 10. 


On Appeal from the Coitrt of the Commissioner of Rae Bareilly, Oudh. 

Thakoor Shere Bahadur Sing v. Thakoorain D.ariao Koer. 

[10th November 1877.] 

3 Cal. 643 = 3 Suth. P.C.J.472*3 Saraawati'fi P.C.J. 769. 

1, Title conferred by Oovcrnfiienl under sanad—Granlee may constitute himself a trustee. 

Though the title conferred by Government under a sanad is absolute and 
overrides all other titles, uovortbeless. the grantee under Government may. by 
an express declaration of trust or by an agreement to hold in trust, constitute 
himself a trustee for another. 


Privy 

Council. 


3 Cal. 645 = 

3Suth.P.C.J. 

472 = 3 
Saraswati’s 
P.C.J. 769. 


2. Grantee under Government - Evidence that he is only trustee. 

The Courts cannot, on the ground that the title under a Government Sanad is 
absolute, decline to consider evidence relied on by a party to a sun to show that 
the grantee really holds for him as a trustee. 


£1— P., 1 O.C. (sup.) 24 (33); D., 3 O.C. 250 (258); 2—R., 9 O.C. 113 (115), 10 C.W.N, 
1065 (1074).] 


JUDGMENT. 

[681] Sir Robert Collier This case has not been tried in a 
manner altogether satisfactory. Without, however, referring to the 
previous proceedings, their Lordships think it enough to advert to the 
final judgment appealed against. The learned Commissioner gave his 
judgment in these terms " Basant Sing died during the rebellion of 
1867, and the alleged adoption of the plaintiff is said to have taken 
place in April 1868. Before this the general confiscation of the land 
of Oudh had been declared by the British Government, and it was only 
in May 1868 that a summary settlement was^ made with the defendant. 
At the time, therefore, of the alleged adoption, the title to the estate 


50 


(1) 1 Mad. H. 0. R., 30. 
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vested neither in the deceased Basant Sing nor in the plaintiff, nor in 
the defendant, but in the British Government. Even if it be allowed 
that there was adoption of plaintiff, and that this, in accordance with 
Hindoo law, conferred upon him all the right of a [652] postburoous 
son of Basant Sing, still neither he, nor Basant Sing himself, if he 
were to rise from the dead, can assail the title under which the de¬ 
fendant holds.” So far their Lordships agree with the learned 
Commissioner, but they are notable to agree with him in the view which 
he exjnesses in the second paragraph of his judgment. The learned 
Commissioner appears not to have been sufliciently acquainted with 
the tenor of some recent decisions, whereby, although undoubtedly the 
doctrine is aflirmed that the title conferred by the Government is absolute 
and overrides all other titles, nevertheless it has been held that the 
grantee under the Government may, by an express declaration of trust,, 
or by an agreement to hold in trust, constitute himself a trustee. The 
learned Commissioner proceeds in these terms :— ** It lias, however, been 
held by the Courts on various occasions that a free gift was made by the 
Government, and I am entirely of this opinion, The adoption of two 
letters, said to have been written liy the defendant, both of which are 
set forth in the plaint, placed, it is contended, the defendant in the posi¬ 
tion of trustee. One letter addressed to the plaintiff implies nothing more 
than a promise to put him in possession of the estate on his becoming of 
age. The second letter, addressed to Baboo xVrarex Sing, between whose 
jlaughter and plaintiff a marriage was arranged, is to the same effect as 
tlie letter addressed to the ))laintiff. I can see nothing in these letters 
to place the plaintiff and defendant in the position respectively of beuefi* 
ciary or ccstue que trust and trustee. ” 

Their Lordships are of opinion that the letters here referred to, if 
proved (and, as far as they are at present informed, they do not seem to 
have been proved or disproved), may, coiiiiled with surrounding circum¬ 
stances, constitute sufficient evidence on which the Court would be justi¬ 
fied in holding that the defendant had declared herself or had agreed to 
be a trustee on behalf of the plaintiff. They think it desirable, therefore, 
that the suit should be sent back to the Courts in Oudh for the iinrpose of 
determining this question. Those Courts will enquire, in the first place, 
whetlier the letters are genuine; in the next place, as to the date on which 
they were written ; and [653] thirdly, as to the circumstances under which 
they were written and other surrounding circumstances ; and among those 
circumstances undoubtedly will be the question of tlie adoption or non- 
adoption by tlie defendant of the plaintiff under the will of her husband; 
this question being, as before explained, material only as a circumstance 
bearing upon the question of wiiether or not she has agreed to be or 
declared herself to be a trustee, but not in itself constituting any title 
on the part of the plaintiff. 

Their Lordships, in the imperfect acquaintance which they have at 
present with the facts of the case, think it more convenient to remand the 
case in these general terms than to settle issues themselves. Either 
party will be at liberty to propose for the consideration of the Court any 
issues which they may think material to raise the questions which have 
been just indicated, and the Court will doubtless raise the proper issues, 
and determine the questions according to the law as now laid down. ^ 

Their Lordships think it right to add that the delay of the 
in not having brought the action until ten years hai passed after he bad 
become of age, and his laches in this respect will not entitle him to ftd 
account for a period before the commencement of this suit. 
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1877 

Nov. 10. 


Their Lordships will therefore humbly recommend Her i^Iajesty to 
iischarge the decree and orders appealed from, and to remand the suit to 
he Court of the Commissioner of Ray Bareilly for him to re-try and 
letermine the same, each party being at liberty to propose such issues as Privy 
hey may think material to be settled for trial by the Commissioner. 

The costs of both parties of the appeal will be taxed, and a certificate COUNCIL. 

;ent with a direction to the Court below to deal with them as costs in - 

;he cause. 3 Cal. 643 = 


APPELLATE CIVIL. 

Present: 

Sir Robert Siiuirl, Kt., Chic/ Justice and Mr. Justice Turner. 


3 Suth.P.C.J. 

472=3 
Saraswati’a 
P.C.J. 769. 


Dirgaj SiNGH AND OTHERS [Plaintiffs) V. Deri Singh 1877 

AND ANOTHER [Defendants). [14th November 1877.] Nov. 14, 

1 A. 499 = 2 Ind, Jur. 464. - 


1. “ Mortqagor's legal reprcsentaliic "—Rcff. X\TI of JbOO, S. b. ApPEL* 

The term “mortgagor's legal rcpreseiUiitivc” used in tlie Regulation was in* LATE 
tended to apply to all or any persons wlio, at the date ot the notioe oi lureclO'Ure, 
possess a title to the equity of redemption, whether absolute or defensible, of ClVIL. 
themortgage. [F.,'2 N.L.R. 113.] _ 

2. Subscqtient mortgagee entitled to notice of joiechsnre, l A. 499 = 

Accordingly, where land, tlio subject of a conditional siile, was mortgaged to 2 Ind. Jur. 
a second mortgagee, held th.it the latter i^v entitled to notice of Jorecio.sure ; and 
foreclosure proceedings taken without ooiiee to him are invalid as against him. 

Ho U entitled to have the opportunity of coming in to redeem the mortgage by 
conditional sale so as to preserve his security. (Sec 3 W.R. 2.^0 and G W.R. 

230.) 

Suit for possession of the shares conditionally sold to the plaintiffs in 
1864 (and mortgaged in 1870 to Dobi Singh, a defendant in the suit), the 
mortgage to the plaintiffs having been foreclosed. 

ORDER OF REMAND BY THE HIGH COURT. 

[500] The pleas set out in the metnoranduin of appeal show valid 
grounds of objection to the decree of tlie lower appellate Court. The 
appellants' deed of conditional sale was executed in 1804, the respondent s 
deed of mortgage in 1870. Now the mortgagor could only convey to the 
respondent such a title as lie himself had, namely, a title subject to tlie 
conditional sale and the legal consequences of tlie sale. Consequently the 
appellants were entitled to take proceedings for foreclosure witliout dis¬ 
charging the alleged mortgage-debt duo to the respondent. Such proceed¬ 
ings have been taken, but the respondent now alleges that he had no notice 
of them. If the mortgage made to the re.spondent was merely colourable 
and the original mortgagor i-'^mained solely interested in the property 
subject of course to the conditional sale, this notice to the respondent was 
not necessary, but if the mortgage made to the respondent did in fact 
create an interest in the property in his favour he was entitled to notice, 
and it must be ascertained whether he received such notice. The lower 
appellate Court muet'.try the following issues : Had the respondent at the 
time the foreclosure proceedings were commenced a bond fide interest 
in the property ? If so, was notice of foreclosure served on him ? 

The lower appellate Court will return its finding on these issues, when 
ten days will be allowed for objections. 
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The Subordinate Tiidge determined on these issues that at the time 
the foreclosure proceedings commenced Dehi Singh was in possessioo of 
the shares as mortgagee, and was still in possession as such, and that no 
notice of foreclosure was served on him. 

On the return of these findings, the High Court delivered the 
following. 

JUDGMENT. 

[501] The facts found by the Court below are no longer disputed, and 
we accept the findirgs. We entirely concur in the more recent rulings (1) 
that tlio term mortgagor’s “ legal representative ' used in the Regulation 
(XVII of 1806) was intended to apply to all or any persons who at the 
date of tile notice possess a title to the equity of redemption whether 
absolute or defeasible under the mortgage. The respondents were as 
mortgagees entitled to notice, and the foreclosure proceedings as against 
them are invalid. They were entitled to have the opportunity of coming 
in to redeem the mortgage held by the appellants so as to preserve their 
own security, and the issue of notice to them was indispensable to bar 
them by foreclosure. The appeal is dismissed with costs. 


APPELL.\TE CIVIL. 

Present: 

Sir Robert Stmrt, Kt., Chief Jmtice anil Mr. Justice Turner. 


Ajnasi Kuar (JudgmentMebtor) v. Suraj Prasad {Decree-holder). 

[l4th November 1877.] 

1 A. SOI. 

Decree for performance of particular acl^Execntion of decree—C.P.C. (IS-59), S. !^ 00 . 

When a decree directs the performance of, or abstineoce from, a certain act, 
there must be clear evidence of disobedience by the person so directed, before Ibe 
decree can be executed against him. 

When in a decree for restitution of conjugal rights, the plaintiff’s mother-in- 
law, who had been impleaded as a defendant, was directed to refrain from pre¬ 
venting the plaintiff's wife from returning to him. held, in an execution petition 
for attaching the property of the mother-in-law, that her action in permitting her 
daughter, who was of age, to reside in her home after decree, did not constitut® 
such interference, on her part, with the return of her daughter, as would justif.v 
execution against her. 

The decree-holder in this case—the respondent—who held a decree 
against his wife for restitution of conjugal rights and against bis wiles 
mother—the appellant—directing her to restrain from preventing his wife 
returning to him—, in his application for execution of the said decree, 
prayed, in the event of his wife not being sent back bo his house, for attach¬ 
ment of certain property of the judgment-debtors and for their arrest aed 
imprisonment under S. 200, Act VIII of 1859. The Munsif not being 
satisfied with the objection of the wife's mother to the execution 
decree against her, and observing that she did not give her unqualifi^ 
assent to her daughter living with her husband, and that therefore • 
could not be held that she had not opposed her daughter's return to b®^ 
husband, directed execution to issue, and this order was affirmed by 
the Judge. The wife’s mother appealed to the High Court. _ 


(I) See 3 W.R. 230, per Phenr, J., also 6 W.B. 230. 
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JUDGMENT. 

[502] Turner, J.—There is no evidence that there has been any 
interference on the part of the appellant with the return of her daughter 
to the respondent since the date of the decree. Something more must 
we think be shown than that the daughter who is of age is still per¬ 
mitted to reside in the appellant’s house. We must therefore allow the 
appeal and order the release from attachment of the appellant s property. 
No costs will be allowed to either party to this appeal either in the Court 

below or in this Court. 


APPELLATE CIVIL. 

Present; 

Mr. Judice Pearson and Mr. Justice Oldfield. 


Prag Das [Plaintitf) v. Haui Kishx and another [Defendants). 

[19th November 1877.j 

1 A. 503-2 Ind. Jur. 46S. 

Hindu law—Hindu widow (iii-i“.tin^ herself of her rights—Rights of reversioners. 

The act of a Hindu widov.-. in divesting herself of her interest in her husband’s 
property, docs not operate as a forfeiture so as to bring m the next reversioner, 
who cannot, therefore, sue either for posse-ssioo or for a declaration of his rever¬ 
sionary right. [F , 2 A.\\.N. 

JUDGMENT. 

[603] Oldfield. J.-Ram Din, who died in 1872. left three sons sur¬ 
viving him Lalii Prag Das. and Hari Kishn. Tlie first died in September. 
m4 leaving a chiWli. widow, Gopal Dai. Ti.e subject of this suit .s U.e 
property left by Lalji. The plaintitt', Prag Das, sues h.s surv.vmg bro her 
Hari Kishn, and Goua! Dai, the widow, to establish his light aiid to 
recover possession of half Laljis property, on the averment that the three 
brothers held separate [801] property, and that the widow had colluded 
with Hari Kishn and allowed him to take possession in his own right of 
all the propertv of the deceased by winch act she had forfeited hei interest, 
Hari Kishn pleaded that lie is the lieir of the deceased, as deceased and 
he had lived in union. He allows that a partition had taken place at 
their lather's death, hut it was only plaintiff s share which was divided 
off, and the widow supports him in his allegation that he end deceased 
had lived in union, and avers that no alteration has taken place m the 
nature of the possession exercised on the property since Lai] i s death and 
adds that Hari Kishn's son was considered to be his heir by deceased, but 
she makes no speciHc mention of any title as heir by adoption to deceased 
The Subordinate Judge found that the ^ceased held a separate estate and 
that in consequence his widow, Gopal Dai, is liis heii, and tnat no act has 
been shown on her part to divest her of the estate and give plamt.ff t^ 
reversioner, immediate possession. It appears that at the death of Lalji 
there were disputes as to the succession and Han Kishn obtained muta- 
ion ol names of the whole estate in his favour and possession also, but 
the Subordinate Judge seems to think that he had only formal possession, 
that there has been nothing done hy the widow miurious to his reyer- 
Lnary interest, and that this is not the time o decide on any right m 
future to which the plaintiff may become entitled and he dismisses the 

suit. 
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The i)leas in appeal on the plaintiff’s part amount to this, that on 

the facts proved the plaintiff is entitled to a decree for the whole claim 

and at any rate that his reversionary right in the property should have 

been protected by giving him a declaration of it, and by restraining the 

defendant from dealing with the property in a manner injurious to the 
puunfcitT s title. 

The respondents have filed objections under S. 348 to the finding that 
the deceased held a separate estate. It will be convenient first to dispose 
of their objections, and on this point we agree with the Subordinate 
Judge. There is ample evidence that the shares of all three brothers 
were separated from each other after their father’s death. The evidence 
alluded to by the Subordinate .Judge appears to us conclusive on the point 
1 here are admissions hy the brothers of division, proceedings such as 
rnutation of names in the revenue records only consistent with the fact 
that such division [505] liad taken place, and separate bankers' accounts, 
and separate dealings with tlie property, all pointing to a division of Lalji's 
estate from i)oth his brothers. On the other side all that the respondents’ 
evidence necessarily shows is commensality between Lalji and Hari Kishn: 
while some of their witnesses admit ignorance as to their raonetarv 
^ansactions. There is no doubt that there was a partition effected at 

Kam Dm s death, and there is no evidence of any re-union, nor indeed is 
re-umon alleged. 


\yith reference to the plaintiff's appeal, looking to the facts and 
allegations of the respondents, it seems clear that Hari Kishn asserted his 
ov\n title as heir of Lalji, and that lie was supported in doing so by the 
widow, who recognised him as the heir, and that he has obtained possession 
of the estate : and it does not appear that this is a mere formal possession 
but one which has given him the exercise of all the rights of an owner. 
Anything short of this is opposed to the allegations of the widow, who 
distinctly states m her written statement that Hari Kishn is in undivided 
possession of all the property in the same manner as he was in conjunction 
with her husband, and that there has been no change or alteration 
whatever since her husband’s death ; all this amounts to a possession as 
owner and one that would count adversely to the widow. 

However, accepting such to be the case, the act of the widow divesting 
nerself of her interest in the estate in favour of Hari Kishn will not 
opeiate as a forfeiture, so as to bring in the reversionary heirs. Hari 
Kishn s possession cannot on this ground be interfered with while she 
lives, and no other ground for interference has been alleged or made out. 
and therefore t.ie claim fails and has bsen properly dismissed, for it is one 
asking for a declaration of a present right and possession in the property, 
nor can tlie Court declare that plaintiff will have a right of succession 
aftei the widow s death, but we may say that any reversionary rights 
which he may hereafter succeed in establishing are not affected by the 
widow’s divesting herself of her interest in Hiri Kishn’s favour. We 
affirm the decree of the lower Court and dismiss the appeal. Each party 
•will pay their own costs of this appeal. 
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PRIVY COUNCIL. 

Present; 

Sir James W. Colvile, Sir Barnes Peacock and Sir 2Iontagtte E. Smith, 


On appeal from the Commissioner and Judicial Commissioner of Oudh. 

Brij Indar Bahadur Singh y. Ranee Janki Koer. 

L.al Shunkeh Buksh y. Ranee Janki Koer. 

Lal Seetla Bux V. Ranee Janki Koer. [20th November 1877.] 

1 C.L.R. 318=3 Suth. P.C.J. 474 = 5 LA. 1=3 Saraswati'a P.C.J. 763 = Bal. 148. 

1. Right acquired under Taliikdari sunnud —-Ic/ 1 of 1869, Ss. 5, 22. 

(а) The positive limitations regarding .successions which are contained iii S. 22 
of Act I of 1869, are in no wny controlled by the provisions in the 3td section of 
the Act, namely, that the right acquired by virtue of a Talukdari sunnnd should 
be subject to all the conditions affecting the Talukdar contained in the sunnad 
under which the estate is held. 

(б) Act I of 1869 discussed. 

2. Hindu Law—Woman's estate—Separate properlq of woman—Dnyabhaqa—Tditnli- 

sham. 

Woman’s separate property according to the .Mitaksbara and .according to the 
Dayabhaga discussed at length [11 M.I.A. 189 = 10 VV R. 3 (P.C.) R.]. 

X1~P.. 18 C. Ill (113) ; R., 23 A. 3G9 (37R). 25 A. 476 (489) ; 2—P., 32 A, 189 (192), 
12 C. 318 (350). 11 B. 285 (302) (F.B.), 28 M. 1 (7).] 

JUDGMENT. 

[318] Sir Barnes Peacock. —These three appeals were argued 
together. In each of them the appellant was plaintiff in a separate suit 
instituted by him against the respondent in the Court of the Deputy 
Commissioner of Pertahgliur, to recover possession of Talooka Pawansi, in 
Pergunnah Dingwas, in tlie province of Oudh. In each case the plaintilf 
claimed to have become entitled to the talook, by right of inlieritance, 
upon the death of Thakoorain Kablas Koer. the mother of the defendant. 

[319] The property in dispute was formerly part of the estate of Rai 
•Chein Singh, the great-grandfather of Mypal Singh. Mypal Singh held it 
under the Native Government down to the time of his death, in 1260 
Fuslee, corresponding with the year 1852-53. 

Upon his death he left two widows ; the first married was Mussamat 
Subhao Koer, and tlie second the above-mentioned Thakoorain Kablas 
Koer. By bis first wife, Subhao Koer, he had two daughters, of whom 
tbe elder, Jaganath Koer, was the mother of the appellant, Brij Indar 
Bahadur Singh. The other died without issue. By his second wife, 
Thakoorain Kablas Koer, he had one daughter, Ranee Janki Koer, who 
married Rai Bajai Bahadur Singh, and is tlie defendant in the suits, and 
the respondent in each of the three appeals. 

At the time of the annexation of Oudh the estate was in the posses- 
dloD of the aforesaid Kablas Koer, to whom it had descended as the survi¬ 
ving widow of her deceased husband, Mypal Singh. 

In 1858 the estate was confiscated by the British Government by 
virtue of Lord Canning’s Proclamation of the 15th March in that year. 

The summary settlement for 1858-59 was made with Kablas Koer. 
In the kubooleut dated 20th April 1858, executed on her behalf on that 
Ooeaeion, she was described as the widow of Lall Mypal Singh, and it 
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appears from an administration paper put in evidence in Brij Indar's 
case (Record, page 8), that Kablas Koer admitted that in virtue of the 
ancestral riglit of her husband the regular settlement had been made with 
her. 

A sunnud was afterwards granted to her by Government, by which 
the full proprietary right, title, and possession of the estate was conferred 
upon her and lier heirs for ever, subject to certain conditions which are 
not material with reference to tl^e present case. It was also declared to 
be another condition of the grant that in the event of her dying intestate, 
or of any of her successors dying intestate, the estate should descend to 
the nearest male heir, according to the rule of primogeniture, but that she 
and all her successors should have full power to alienate the estate, either 
in whole or in part, by sale, mortgage, gift, bequest, or adoption, bo 
whomsoever she should please. It was also further declared that, as long 
as the obligations imposed by the [320j grant should be observed by her 
and her heirs in good faith, so long would the British Government 
maintain her and her heirs as proprietor of the estate. 

It is extraordinary that this sunnud is without date, at least it so 
appears in tlie copy pub in evidence in each of the three suits; but it 
must have been subsequent to the date of the letter from Major Mac 
Andrew, the Deputy Commissioner, of the 4th February 1861 (Record 
Seetla Bux’s case, page 4), for he there states that if Kablas would file a 
deed of will in the terras of the proposal therein contained, she would 
receive a sunnud for the estate from Government. It must also have 
been after the date of her petition in answer, dated 15th March 1861, in 
which she asks bo have a sunnud for life granted to her. It is exceedingly 
inconvenient, but it often happens in records sent up from the Courts in 
Oudh, that documents are without dates. Their Lordships mention this 
that the attention of the Judicial Commissioner may be drawn to the 
subject. 


The letter from Colonel MacAndrew, to which reference has just 
been made, and the petition of Kablas in answer to it, were relied upon 
in the argument on the part of the appellants, in order to show that under 
the grant to her and her heirs the heirs of her husband must have been 
intended. They appear, however, to their Lordships strongly to support the 
view that the grant to Kablas and her heirs was not made through 
inadvertence, and that her heirs were intended. 


In the letter Colonel MacAndrew says, " Among the Tbakoors of 
Olngwas there is no one next of kin to the husband of the Thakooraia 
who may be declared as heir, and according to the Circular Orders she 
has power, after tbe receipt of the sunnud, to alienate her estate by will 
to any one. ” He gives reasons why she should make a will in favor of 
Seetla, and concludes by saying, “ If you file a deed of will in terms of 
the above proposal, you will receive a sunnud for the estate from the 
Government. ” (Record, p. 4.) In her petition in answer, after pointing 
out her objection to execute a will in favor of Seetla Bux, she concludes, 
I myself am at a look-out, and as soon as I get a person of high familyi 
good character, and condescending manners, such as will answer my 
choice, I will let your honor know. Meanwhile, it will be an act of grsc® 
on your part to [321] confer a sunnud on me for life. On no account am I 
willing to adopt Seetla Bux and Shunker Buksh. I therefore pray that, 
on receipt of the report from Pertabghur district, my objections herein 
laid down may be fully taken into consideration. ” 

The Government after this, and after having had time for consid^*' 
ing the expediency of granting to Seetla Bux the succession to the estate 
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upon tliG death of Kablas, conferred the estate upon her and her heirs 
male, according to the law of primogeniture, without even mentioning 
the status of Kahlas as a widow, either in the operative words or in 
describing her. If. therefore, the letter and petition could properly be 
taken into consideration in construing the Sunnud, with a view to ascer¬ 
tain the intentions of Government, they would operate more against than 

in favor of the claims of Seetia and Shunker. 

Upon the death of Kahlas. in August 1872, the appellant, Brij Indar, 
claimed to inherit as the son of Jaganath Koer. the daughter of Subbao, 
the first wife of Mypal, and the rival wife of Kahlas, 

Lai Shunker Buksh and Lai Seetia Bux each claimed as a distant 
collateral relative of Mypal, the deceased husband of Kahlas. Each was 
a son of Eagnath Singh, who was a great-grandson in the male line of Rai 
Chein Singh, who was the great-grandfather of Mypal Singh. 

Seetia was the son of the first wife of Ragnath, and Shunkei, who 
was born before Seetia, was the son of the second wife. Each claimed to 
be male heir according to the law of primogeniture. 

The Deputy Commissioner dismissed the suit of Brij Indar, and also 
that of Shunker Buksh, and his decrees in those suits were affirmed by 
the Commissioner. There was, therefore, no appeal to the Judicial 
Commissioner in eitlier of those cases, and in eacli of them the, appeal to 
Her Majesty in Council is from the judgment of the Commissioner. In 
the case of Seetia Bux, the Deputy Commissioner decreed for the plaintiff. 
The Commissioner, upon appeal, reversed that decree, and decreed the 
talooka to the defendant, Janki Koer. and upon appeal to the Judicial 
Commissioner he affirmed the decree of the Commissioner. The appeal of 
Seetia Bux to Her Majesty in Council is, therefore, from the decree of the 

Judicial Commissioner. roorti 

The case is an important one, and was very ably argued on L322J 

behalf of each of the parties, and their Lordships have very carefully 
considered all the arguments which were urged, and the autliorities which 
were cited in support of the claims of the several appellants. 

The first question to be considered is whether the estate, in the event 
of the intestacy of Kahlas. descended to her heirs or to the heirs of her 
husband. Upon this point their Lordships entertain no doubt. 

They consider that the sunnud conferred, and w’as intended to confer, 
a full proprietary and transferable right in the estate upon Kablas and 
her male heirs according to the law of primogeniture, and not merely to 
confer upon her an estate for life, with full power of alienation, and with 
remainder to the male heirs of her husband, in the event of her dying 
intestate without having alienated it in her lifetime. 

If the interest which Kablas, as the widow of her deceased husband, 
originally took in the property had remained unaltered, she w'ould have 
had no power of alienation either in her lifetime or by will. The estate 
would have descended to the heirs of her husband, and not to her heirs ; 
but her interest as widow and that of the reversionary heirs wore 
absolutely destroyed and put an end to by the confiscation under Lord 
Canning’s Proclamation, by which it w’as declared that the whole 
proprietary right in the soil is confiscated to the British Governrnent, 
which will dispose of that right in such manner as to it may seem fitting.” 
In disposing of that right by the sunnud, the Government granted to 
Kablas and her heirs male, according to the law of primogeniture, the full 
proprietary right and title to the estate. 

The title, however, does not depend entirely upon the sunnud, for in 
1069 Act No. I of that year was passed to prevent, as appears from the 
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preamble, doubts as to the nature of the rights of certain talockdai-s and 
otiiers in the estates which had been conferred upon them by the British 
Government, and as to tlie course of succession thereto. 

By S. the word "talookdar ” was dehned. and it was declared to 

mean any person whose name is entered in the first of the lists men¬ 
tioned in 8. 8." 


The name of Thakoorain Kablas Koer was entered in the first of such 
lists. It was also entered in the second of the lists mentioned in S. 8 as 
one [323] whose estate, according to the custom of the family on and 
before the 13th February 185G. ordinarily descended to a single heir. 

By 8. 10 of the .Act, list No. 1 is conclusive evidence that Kablas 
was a talookdar within the meaning of the Act, and tliere can be no 
doubt that tlie estate in dispute is one of the estates referred to by the 
Act, and that by virtue of S. 3. Kablas Koer must be deemed to have 
acquired by tlie sunnud a permanent heritable and transferable riglit in 
the estate in disjiute. 

It was contended by Counsel that a trust was created, and that 
Kaljlas took the estate upon trust for those who would Iiave been entitled 
to it if it had not been confiscated. To liold that such a trust arose 
would reduce to a nullity the confiscation and the disposal by the 
Government of the property confiscated. The power of alienation by 
sale, mortgage, gift, or bequest, was wliolly inconsistent with an intention 
on the part of Government to create a trust for the benefit of the re¬ 
versionary heirs of her husband. Their Lordships are of opinion that 
no trust was created by the sunnud or by the Act of 1869; and there is 
no evidence that a trust was created in any other manner. 

As regards the succession, their Lordships are of opinion that the 
limitation in the sunnud was wholly superseded hy Act I of 1869 , and 
that the rights of the parties claiming by descent tnust be governed by 
the provisions of S. 22 of that Act. By that section it was enacted 
that if any talookdar whose name should be inserted in the second, 
third, or fifth of the lists mentioned in S. 8, or liis heir or legatee, 
should die intestate, such estate should descend in manner therein 
described. 


Their Lordships do not consider that the positive limitations in that 
section are in any way controlled by the provision in S. 3 of the Act. that 
the right acquired by virtue of the talookdary sunnud should be subject 
to all the conditions affecting the talookdar contained in the sunnud 
under which the estate is held. Tliey understand tlie conditions referred 
to in Cl. 4 of that section to be the conditions of loyalty and good service 
mentioned in the letter of the 19t!i October 1859, republished in the 
first schedule of the Act, and to the other conditions of a similar nature, 
such as those [324] of surrendering arms, destroying forts, etc., contained 
in the sunnud. 

It was contended in the Lower Court, on the part of Bri] Indar, 
that he being the son of a daughter of a rival wife, and having been 
treated by Kablas in all respects as her own son, came within the meaD- 
ing of Cl. 4 of S. 22 ; but it was found by both the Lower Courts that 
there was no proof that he had been so treated, and their Lordships 
entirely’ agree in that finding, It is unnecessary, therefore, to expr®^ 
any opinion as to whether he was the son of a daughter of Kablas Koer* 
the talookdar, within the meaning of the Clause. 

It having been decided that Brij Indar did not come under Cl. 4, S- 23, 
neither of the plaintiffs is within the description contained in Cls# 1 
both inclusive. 
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The case is, therefore, to be governed by Cl. 11, which is as follows:— 

“ Or in default of any such descendant, then to such persons as 
would have been entitled to succeed to the same under the ordinary law 
to which persons of the religion and tribe of such talookdar or grantee 
are subject.” 

In the absence of any special custom applicable to tbe particular tribe 
or family to which Kablas belonged (as to which advertence will be made 
hereafter), the ordinary law applicable to persons of her religion and 
tribe is the Mitaeshara. 

Chapter 2, S. 11, treats of the separate property of a woman, and of 
the distribution of it. In par. 1 of that section it is said, “ What was 
given to a woman by the father, the mother, the husband, or a brother, 
or received by her at the nuptial fire, or presented to heron her husband’s 
marriage to another wife, as also any other (separate acquisition), is 
denominated a woman’s property.” 

It was stated in the course of the argument by the learned Counsel 
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for Shunker Buksh, that in the original of Par. 1, Cap. 2, S. 11 of the Mitac* P.C.J.763^ 
shara, and of Par. 12, Cap. 4, S. 1 of the Dayabhaga, the words translated Bal. 148. 
as “ separate acquisition ” are not used, and that the proper translation is 
“ and the like.” or “ and such like.” It does not appear to their Lord- 
ships to be important whether this is so or not. The learned Counsel may 
be correct. Bub the words “ and the like” or “ and such like ” [326] would 
show that the author did nob intend to limit his definition to the particular 
kinds of property therein enumerated. This is very clear when the 
subsequent paragraphs are referred to. 

At Par. 4, Cap. 2, S. 11 of the Mitaeshara it is said, ” The enumeration 
of six sorbs of woman’s property by Menu. ‘ What was given before the 
nuptial fire, what was presented in the bridal procession, what has been 
bestowed in token of affection or respect, and what has been received by 
her from her brother, her mother, or her father, are denominated the 
six-fold property of a woman ’ (Menu, 9, 194), is intended, not as a 
restriction of a greater number, but as a denial of a less.” 

The Dayabhaga is to the same effect. Par. 18, Cap. 4, S. 1. is as 


follows:— , . , , 

” Since various sorts of separate property of a woman have been thus 
propounded without any restriction of number, the number six as specified 
by Menu and others is not definitely meant. Bub the texts of the sages 
merely intend an explanation of woman’s separate property. Thai aloiie 
is her peculiar property, which she has power to (jive, sell, or use, indepen- 
dently of her husband's control.” 

Again, in the Mitaeshara, Par. 2, Ch. 2, S. 11, it is laid down that 
property which she may have acquired by inheritance, purchase^ partition, 
seizure, or finding, arc denominated by Menu and the rest woman's 
property.” 

Again, Par. 3, " The term ‘ woman’s property’ conforms in its import 
with its etymology, and is not technical; for if the literal sense be ad¬ 
missible, a technical acceptation is improper.” 

Thera is a note to Par. 2, above quoted, with reference to property 
obtained by inheritance, and their Lordships' attention was called to it 
by the learned Counsel for Shunker Buksh ; but as the estate in dispute 
did not come to Kablas by inheritance, it is unnecessary to determine 
whether immoveable property acquired by a woman by inheritance is 
“ woman's property.” It has been decided that a woman cannot, even 
according to the Mitaeshara, alienate immoveable property inherited from 


403 



ALLAHABAD] B. I. BAHADUR SINGH v. R. JANKI KOER 


[CIV- 


1877 

Nov. 20 


Pbivy 

Council. 


1 C L R . 

318 = 3 

Suth. P.C.J. 
474 = 5 
I.A. 1=3 
Saraswati's 
P C J. 763 = 
Bal. 148. 


her husband, and that upon her death it descends to the lieirs of her hus¬ 
band, and not to her heirs— Mitssuviat Thnkoor Deifhce v. Bai Bahik Bam, 
11 ^Moore's Indian A})peals, 170.(1) 

The (juestion does not arise in this case whether, if the grant [326] had 
been made to Kahlas in her husband's life-time, the property would have 
been iu*r i^eculiar property, over whicli her husband would have had no 
dominion or control [see Dayabhaga, Chap, i, S. 1. Pars 20 and 23); for 
the pro[)ert> was granted to Kablas after her husband's death. The 
talooka must, in their Lordships' opinion, be considered to have been the 
]uoperty of Kahlas at the time of her death. 

A woman's property having been described in the first eight para¬ 
graphs of the section, the distribution of it is then propounded—“her 
kinsmen take it if she die without issue but it is only in the event of 
her dying without issue that her kinsmen succeed. 

Par. 9 goes on : “If a w^oman die ' without issue'—that is leaving no 
progeny—in other words, having no daughter, nor daughter’s daughter, 
nor daughter’s son, nor son, nor son's son, the woman’s property, as above 
described, shall be taken by her kinsmen, namely, her husband and the 
rest, as will be forthwith described.” 

Par. 10. “The kinsmen have been declared generally to be compe¬ 
tent to succeed to a woman’s property.” The author now distin- 
guislies diHerent heirs, according to the diversity of the marriage cere¬ 
monies. The property of a ckildhss woman married in the form 
denominated Brahma, or in any of the four unblamed modes of marriage, 
goes to her husband ; but, if she leave progeny, it will go to her daughter’s 
daughters. In other forms of marriage, as the Asura, etc., it goes to her 
father and mother on failure of her own issue.” 

The words “ daughter’s daughter ” are made clear by Par. 15: On 
failure of all daughters, the grand-daughters in the female line take the 
succession, under the text, ‘if she leave.progeny it goes to her daughter’s 
daughter.’” And, again, by Par. 12, ‘‘In all forms of marriage, if the 
woman leaves progeny—that is, if she have issue—her property devolves 
on her daughters. In this place, by daughters, grand-daughters are 
signified : for the immediate female descendants are expressly mention^ 
in a preceding passage: ‘The daughters share the residue of their 
mother’s property after payment of her debts.’ ” 

Par. 13. “Hence, if the mother be dead, daughters take her property 
in the first instance.” 

Par. 16 deals with the case of a multitude of grand-daughters, and is 
not applicable to tlie present case. - 

A custom of the tribe was set up and relied upon to the effect [327] 
that the property of a Bissein could be inherited only by a Bissein, and 
that it descended to collateral male heirs in preference to a daughter. 

The Commissioner, in his judgment, said that the custom among 
Chattris that collaterals are preferred to daughters is no doubt true, “ 
cannot be said to be specially proved in the case of Bissein Chattris. Thfl 
Judicial Commissioner, however, was of opinion that the plaintiff 
failed to prove the special usage and custom which he had set up, 
that there was no sufficient evidence to warrant the Courts exclnding 
daughters from the succession (Record in Seetla Bux’s Case 100). 

Tlieir Lordships concur in that view, and are of opinion 
was no sufficient evidence to prove the custom set up. Beyond all doo 
there was no such custom proved as regards the separate or absoln 


(1) 10 W.R. P.C. 3 ; 3 Suth. P.C.R. 49. 
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proporby of a woman. Their Lordships are, therefore, of opinion that, 
under Cl. 11, S. 22, the estate descended to the defendant (respondent) as 
the person entitled under the ordinary law to which persons of her mother’s 
religion and tribe were subject; and being of that opinion, it is not 
necessary to consider whether, if Kablas had died without issue, either of 
the plaintiffs would have been entitled to succeed to the estate. 

The Judicial Commissioner held that the persons entitled to succeed 
must be sought amongst the heirs of tlie husband, and not of the widow. 
Record, p. 100. 

In this view of the case their Lordships, for the reasons above stated, 
cannot concur. The decree of the Judicial Commissioner was notwith¬ 
standing correct; for he, holding that the defendant was heir to her father, 
Mypal, dismissed the appeal against the decree in her favor. 

Their Lordships hold that tliat appeal was properly dismissed upon 
the ground that the lalook descended to her as heir to her mother, who. at 
the time of her death, was the talookdar, and had a permanent heritable 
right in the estate. 

Their Lordships will therefore humbly recommend Her Majesty to 
affirm the decrees of the Commissioner in the respective cases of Brij 
Indar and of Shunker Buksh, and to affirm the decree of the Judicial 
Commissioner in the case of Seebla Bux. 

The appellants in each of the appeals must pay the respondent's 
costs in that appeal. 


APPELLATE CIVIL. 

Present: 

iVr. Justice Pearson and Mr. Justice Oldfield. 


Taupik-un-nissa {Plahitifi) V. Ghulam Kambar {Defendant). 

[21st November, 1877.] 

1 A. 506. 

Muhammadan Law — Doner. 

When, at the time of marriaRo. there has been no stipulation as to the nature 
of the dower, i.e., whether it .should be prompt or deferred, a portion of it 
should be deemed to be prompt ; and custom cannot be referred to for deciding 
this question. What portion of the dower must be considered prompt, 
is a question to be decided with reference to custom, the position of the 
woman and the amount of the dower named in the contract. [1 A. 433 and 
Habib-un-nissa u. Nizamuddin A.H. C’s decision, dated Slst July, 1877, Unrep., 
Approved."] 

JUDGMENT. 

[507] Oldfield, J.—This is a claim to recover Rs. 25,000 as prompt 
dower. It is not disputed that the amount of dower stipulated for at 
marriage was Rs. 51,000, and it is admitted that it was not specihed at the 
time whether the dower was prompt or deferred. The plaintiff contends 
that, under such circumstances, the entire amount is exigible as prompt 
dower on demand, though sheonly claims in this suit a portion. The defend¬ 
ant contends that in such a case the custom of the place should be referred 
to, and by the custom of Budaun the entire dower is to be considered as 
deferred. The lower Court has dismissed the claim, with reference to what 
it holds to be the custom. It considers that when there has been no speci¬ 
fication of dower, the law requires that a reference should be made to 
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custom to determine not only the proportion of the dower which shall be 
considered to be prompt, l>ut whether any at all shall be so considered, and 
it holds that in Budaun it is the custom to consider the whole as deferred. 
This judgment cannot be supported. The law on the point is that stated in 
Baillie s Digest from the I'atau a Kozcc Khan, which has been followed by 
this Court in recent decisions— Eidan v. Alazhar Husain (1); Hahib-uii' 
nissa v. Nizam-ud din, decided the 31st July, 1877 (2). When nothing 
has been said as to the character of dower, the Court may determine the 
amount to he considered prompt with reference to the position of the 
woman and the amount of the dower named in the contract, taking into 
consideration at the same time what is customary. The reference to 
custom a))pears to he in respect of the proportion to be held as prompt, 
and it does not appear to liave been contemplated to refer to custom to 
decide whether or not the entire dower should be deferred. We have 
been shown a translation of an extract from Jami-ur-rumuz, a commentary 
on Mukhtasar Vakaya, which will, however, bear another construction. 
However this may be, we do not concur with the Subordinate Judge in 
holding that any custom is proved by which the entire dower is considered 
deferred. "" ' [508] We hold that neither by law or custom is 

the plaintiti debarred from oljtaining prompt doNver, and we consider 
Rs. 17,000, or one-third of the total dower, a reasonable sum to award. We 
reverse the decree of the lower Court and decree accordingly with all costs. 


APPELLATE CIVIL. 

Present: 

•Sir Kobert Stuart, Kt., Chief Justice and J/r. Justice Oldfield. 


Imam Ali and others {DecreeJiohhrs) v. Dasaundhi Ram 
{Jnd(i7nent-debtor). [22nd November 1877.] 

1 A. 508. 

Several claitnsin one suit—Final decree of Appellate Court—Limitation. 

When there are two decrees in the same suit, one of them being that of the 
District Judge with reference to one portion of the claim adjudicated on by the 
District Munsiff on remand and coming again before him on appeal, and the 
other being a later decree of the High Court, affirming the other portion of the 
claim, without disturbing the District Judge’.s order of remand, limitation for 
execution as to the two portions of the claim does not run from the dates of the 
two decrees respectively, but only from thedate of the High Court’s decree, which 
is the final decree of the Appellate Court in the suit. 

JUDGMENT. 

[509] The question before us is whether the appellant's decree is 
incapable of execution by limitation.' He sued in the Munsif's Court for 
possession of certain land and to recover damages. The Munsif 
possession but dismissed the claim for damages. An appeal was preferred 
to the Judge, who (2Sth February, 1873), affirmed the decree giving possM* 
sion and remanded the case, under S. 351 of Act VIII of 1859, for adjudi¬ 
cation as to the amount of damages due. An appeal was preferred from 

the Judge’s decision to the High Court on the 23rd May, 1873, aou 
pending till 6th March, 1874, when the decision as to possession was 
modified and the Court did not interfere with the order of remand made 

(1) 1 A. 483. (2) Unreporied. 
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by the Judge. In the meantime the Munsif, on the 25th April, 1873, 
decreed damages, and an appeal was preferred to the Judge who decided 
it on the 7th June, 1873. It will be seen that the Judge’s order is prior bo 
the date of the High Court’s decision in the appeal before them. Appellant- 
now takes out execution of the Judge’s decree of the 7th June, 1873. If 
the three years’ limitation is to run from the former date, the application 
is barred, and this is the view taken by the lower Courts. But this view 
is erroneous. Where there has been an appeal, the limitation will run 
from the date of the final decree of the appellate Court. We hold this to 
be the decree of the High Court ?.nd not that of tlie Judge, the 7th June, 
1873 : the former was passed after the Judge’s decree of the 7th June. 1873, 
and must be held to be the final decree of the appellate Court and to have 
finally determined the entire claim. The lower Courts seem to consider 
that there may be several final decrees of an appellate Court in one and 
the same case, giving separate periods of limitation for separate portions 
of a claim in one and the same suit, and they refer to the High Court’s 
decree as final on the point of possession and so affording a period of 
limitation for that portion, and the Judge’s decree as final on the point of 
damages and [510] affording anotlier period of limitation for that portion 
of the claim, but this view is crroceous, both decrees cannot be final 
within the meaning of the limitation law. Wo reverse the order of the 
lower Court and remand the case for execution in due course. Costs to 
abide the result. 


APPELLATB CIVIL. 

Present: 

Jir. Justice Pearson and Mr. Justice Turner. 


LauHMAN Bllil AND ANOTHER {Dccrcc-kolders) V. PATNIRAM AND 
ANOTHER {Jud<jment-dchlors). [22nd November 1877.] 

1 A. 510 = 2 Ind.Jur 499. 

Decree in favour of nfirm in name of .\gent—Application for execution by his successor 
not named in decree—Effect of application to keep decree iii force—Limitation Act 
{1871), Sell. II, Art. 1C7. 

Where a decree is erroneously passed in favour of a firm in its agent’s name 
and applications for execution are put in by its agent not named in the decree, 
such applications are not invalid, but are good and sufficient to keep the decree 
alive. 

[D., ‘23 A.W.N. 172, 26 A. 19.] 

.A decree was passed ex parte in t)ie name of Kishan Lai described as 
the agent of the firm of Megh Raj Herbilas. On 10—5—1870, the date 
when the decree was passed, application for execution was made by Kishan 
Lai. On 8—12 —1871. 30—5—1872 and on 13—4—1875, Mohan Lai, the 
successor in office to Kishan Lai made applications lor execution of decree 
as the agent of the firm. Lachinan Bibi and Katu Bibi, claiming to be 
proprietors of the said firm, applied for execution on 15—2—1877. The 
objection of the judgment-debtor that the former applications for execu¬ 
tion of decree were insufficient to keep the decree in force, being disallowed 
by the first Court, the lower appellate Court allowed it, observing as 
follows :—“ The application made to the Court on the 8th December, 1871, 
was not made by the decree-holder then on the record, viz., Kishan Lai, 
but by another person; it was therefore not a petition to execute the 
decree, and as all the other applications for execution were made by 
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persons other than the decree-holder, execution of the decree must be 
considered barred.” On appeal to the High Court, the appellants 
contended;— 

(i) tliiit the Judge erred in liol.ling that Kishan Lai was himself the 
decree-holder; 

(ii) that the decree itself showed that it belonged to the firm of which 
the appellants were proprietors ; 

(iii) tliat proceedings in execution of the decree were taken by the 
appellants from time to time in the name of their agent for the time 
being; and, 

(iv) that there was no reason in law why they should not take 
execution, and execution was not barred by limitation. 

JUDGMENT. 

[511] Tcpxer, J.—Owing to an error in procedure the decree was 
passed in the name of Kislian Lai, described as the agent of the firm of 
Megli Raj Herbilas, but it was then, as on subsequent occasions and is 
now, admitted that it was passed in favour of the firm of which the 
appellants assert they are and were the owners. The second and subse- 
qaent applications for execution, with the exception of the one now before 
the Court, were taken out by Mohan Lai, who succeeded Kishan Lai as 
the gornashta of the firm. However irregular the proceedings have been, 
we are not prepared to hold they are invalid. We must set aside the 
order of the Judge disallowing the application as barred by limitation, 
and remand the case for the decision of the other pleas raised. Costs of 
this appeal will abide and follow the result. 

FULL BENCH. 

Present; 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Turner, and Mr. Justice Spankie. 


Altaf Ali (Judgment-debtor) v. Lalji Mal AND ANOTHER (Decree- 

holders). [3rd December 1877.] 

1 A. 518 = 2 Ind. Jur. 500. 

Claim for mesne profits against trespasser—Allowance for cost of collection, etc. 

Where a person enters upon, and holds possession of, lands of the lawful owner, 
in the exercise of i\ bona fide claim of right, he may be allowed such costs of Wl- 
lecting the rents of the lands as the owner might, if he h.ad been in possession, 
have incurred. But where be is in possession without any bona fide belief tbat 
be is entitled to do so. he cannot be allowed such costs although be may sti 
claim necessary payments such as Government revenue or ground rent. 

Per Stuart, C. J. .'—Whether the trespasser is a bona fide trespasser or not, be 
must be allowed such costs of collection as the owner might have incurred. 

[R., 22 A. 262 (265); Exp., 23 A. 252; F . 24 A. 376 (380) = 22 A.W.N. 90.] 

In aa application to recover in execution of a decree the mesnfl 
profits of certain villages accruing between the date of the decree and 
date on which possession of the villages was obtained under the decree oy 
the decree-holders, the judgment-debtor contended, among other matters- 
that the expenses of collecting the rents should be deducted from the sa® 
claimed by the decree-holders ; but the Court of first instance refused to 
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make this deduction on the ground that the judgment-debtor had been in 
wrongful possession of the villages. The judgment-debtor appealed to 

the High Court. 

OKDER OF KEFERENCE TO THE FULL BENCH. 

[519] Stuakt, C.J-. akD Pearson, J.. before whom the appeal came 
on for hearing, referred the case to a Full Bench, the order of reference 
being as follows:— 

In reference to the second plea in appeal, we observe that the lower 
Court, in refusing to allow the appellant to charge the estate with the 
expenses of collection in any shape has relied on the precedent of the 29th 
November, 18G2. No. 780 (1). which, however, only followed the ruling 
in an earlier case. No. 271 of 1854. decided on the 28th January, 1356. by 
Begbie. Harington, and M. Smith, JJ., to the effect that a commission on 
such an account can only be allowed when the possession of the party 
claiming the same was not wrongful (2). No subsequent ruling of this 
Court to the contrary has been brought to our notice. But it would 
appear from the decisions of the Calcutta High Court, dated the 24th 
January, 1867, in case No. 870 of 1866 (3)—dated the 6th IMarch, 1867. 
in case No. 875 of 1866 (4)—and the 8th April. 1868. in case No. 621 of 
1867 (5), that a different principle is adopted by that Court, and that it is 
held equitable and reasonable to allow the charges of collection to be 
defrayed out of the mesne profits of an estate, even when the expenditure 
has been made by a person wrongfully in possession, on the ground that 
the rightful owner, had ho been in possession, would have had to bear 
them. We ask the Full Boncli to consider and determine which of the 
two views is tlie sounder and more correct. 

JUDGMENT OF THE FULL BENCH. 

[520] Stuart, C.J.—It appears to me that the Calcutta rulings 
referred to in the order of reference expound the law correctly. The 
Subordinate Judge says that the defendant held possession of the villages 
without any reason or right, and he tlierefore concludes that he is not 
entitled to any collection-fee or village-expenses; but in this view he is 
clearly mistaken, not only on the authority of these Calcutta rulings, but 
•on the principle that any claim such as is made against the defendant 
here must ho founded on wrong towards the plaintiff (Addison on Torts, 
n 11)- and the plaintiff can show no sucli wrong by the fact that the 
defendant, although wrongfully in possession, had merely mado payments 
which the plaintiff himself, or any other owner, would have had to ineet 
A recent decision of the Calcutta Court (Kemp and Pontifex, JJ.} (6) 
appears to recognise the same principle, where it was held that no suit 
for damages as between joint owners on undivided estates will lie in con¬ 
sequence of tho sale of the whole estate through the default of one or 
more of such owners in paying their shares of the Government revenue, 
the meaning of which ruling appearing to be that no wrong can be pleaded 
in such a case as the present by the defendant, whether a bona fide tres¬ 
passer or not, paying the Government revenue, for that must be paid an 
froni the land, and no matter by whom, whether legally or merely 
ostensibly in possession. 

The English case of Wood v. Morewood (7) was an action for an 
injury to the plaintiff’s reversion in certain closes by making holes 

(1)9. D. A..N.-W.P.. 1063, Vol. ii, 846. (8) 8. D. A., N.-\V.P.. 1856. p. 49, 

8 7 W. R.. 78. 14) 7 W. R.. 880. ' (5) 9 W. R.. 467. 

(6) 1 0. 406. (7) 9 Q- B., 446. 
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and excavations anrl setting coals, with a count in trover for coals and 
Baron i^uketol.l the jury that “if they thought that the defendant was 

not giiilty of fraud or negligence, but acted fairly and honestly in the full 
belief that he had a right to do what he did, they might give the fair value 
oftlie coals, as if the coal field liadbeen purchased from the plaintiff” In 
another Bnglish case. Deo v. Uarr {]), referred to in Mayne on Damages. 
— ivi. IHon. p. It was laid down that “if the defendant has made 
< A.s18 = while in possession for which plaintiff would be liable 

2 1nd Jur r ^ ^^.f^;oun<l.rcnt. he is entitled to have it taken in reduction of 
damages. But the principle thus recognised appears to me to go further, 
and I think justify me in holding that, wiiether the defendant is a tres¬ 
passer ban,, tule or not, he is entitled as against the rightful owner to be 
credited with all such payments in respect of the land as these collection- 
toes and oliior village-expenses. 

Pbakson. Tuknek and Spankie, JJ., concurring.—When in the 
exercise of a homi lule claim of right a trespasser enters on and holds the 
pioi.eit\ of anotiier. the owner is sufliciently compensated by receiving 
an amount eiiuivalent to the net profits lie would have himself received 
Iiad he been m possession. In such a case then such costs of 
collection as are ordinarily incurred by the owner might fairly be 
a o\\ed to ttie trespasser as well as such sums as must of necessity 
be paid, as, for instance, Government revenue. But when the trespass 
IS altogerher tortious and malicious, in other words, when the trespasser 
nas entered or continued on the property without any bona fide belief 
that he is entitled to do so. where in defiance of the rights of another he 
las tliiust himself into an estate, although he may still claim all necessary 
payments, such as Government revenue or ground-rent, it is not 
imperative on the Court, in estimating the damages, to allow the wrong¬ 
doer even such charges as would ordinarily, but voluntarily, be incurred 
by an owner in possession, but the Court may refuse to sanction the- 
deduction of such charges— Wood v. ^lomvood (2). 


APPELLATE CIVIL. 
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i A. S21. 


Mr. Justice Si}ankie and Mr. Justice Oldfield. 


Abadi Begam [Defendant) v. Inam Begam [Plaintiff). 

[3rd December 1877.] 

1 A. 521. 

1 . Muhammadan Laic^Pre.-emption—Fcrmaliiies'^Agent. 

Tbe formalities to be observed under the Muhammadan law by a person 
claiming a right of pre-emption, may be observed for him bv bis agent or 
manager. 

2. Muhammadan Law — Pre-emption — Relinquishment. 

The right of pre-emption is void if the pre-emptor relinquished the purch^ 

in plain terms, and any indication of acquiescence in the sale to another 
part of the pre-emptor would also vitiate his claim. But a claim relioqaishw 
upon misinformation of the amount of sale consideration, or of the property s 
may be resumed when the real facts become apparent. 

[F., 28 A. 691 (692)=3 A.L J. 798 = A.\V.N. (1906), 177, 35 C. 575 (612).] 

Suit for pre-emption in respect of a dwelling-house founded on 
Muhammadan law of pre-emption by vicinage. 


(l) 2 C. & M., 145. (2) 3 Q.B., 440. 
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JUDGMENT. 

[522] SrAKKlE, J.—The second plea, too, cannot be maintained. 
The first Court found on the evidence of five witnesses that, immediately 
on hearing of the sale, the plaintiff fulfilled the conditions of the Muham¬ 
madan law by immediately asserting her claim and by affirmation before 
witnesses. The Judge affirmed this finding. The claim was made by the 
plaintiff’s husband, but nothing was shown [623] to us to support the 
plea that a claim so made was invalid. On the contrary, it appears to 
us that an agent or manager, as in this case, the husband for his wife, 
may legally assert a pre-emptive claim. Tlie point was not seriously 
disputed before us. 

It was orally argued that the Judge had erroneously held that a 
refusal before a sale, which was all that could be proved in this case, does 
not vitiate a right of pre-emption advanced by the purchaser after the 
sale, provided there is no delay. 

The plea was not taken in the memorandum of appeal and it is 
doubtful how far any refusal to purchase lias been estahlislied. We may, 
however, observe that, if anything is proved, it does not go beyond a 
refusal of the plaintiff to purchase at the rate demanded by the vendor, 
on the ground that the actual sale-price was less than that demanded 
from the pre-emptor. The plaintiff offered to deposit any sum tliat the 
Court found to have been tiie actual purchase-money, and has all along 
asserted that the sale-price was Rs. 130 and not Rs. 200. As we read 
the Muhammadan law on this point, we find that the right of pre-emp¬ 
tion is void if the pre-em])tor relinquishes the purchase m plain terms, and 
any indication of acouiescence in the sale to another would also vitiate a 
claim after the sale on the part of the pre-emptive claimant. But a claim 
relinquished upon misinformation of the amount of sale-consideration, oi 
the property sold, mav he resumed when the real facts become apiiirent. 
Whether this be so or not, wo should, where there had been no absolute 
surrender or relinquishment of a claim, but where the refusal was simply 
in consequence of a dispute as to the actual sale-consideration, hesitate to 
hold that, after the completion of the purchase by a stranger, the right of 
pre-emption could not be resumed. It would be our duty to follow the 
dictates of equity. It would neither be just nor equitable to lay down so 
hard a rule as that a refusal to purchase before the actual completion of 
a sale to another would in all cases bar a subsequent claim, when the 
right of pre-emption accrues after the completion of llie purcliase. 


APPELLATE CIVIL. 

Pitp:SENT: 

Mr. JiLsticc Turner and Mr. Justice Spankie. 


Sahib Zadah and others [Defendants) v. Parmeshau Das and 
ANOTHER [Plaintiffs). [6th December 1877.] 

1 A. 624. 

Usufructuary viorlgaffe — Redemption—Conditional decree. 

Whoro a suit is brought for redemption on tbc footiof; that the defendants arc 
usufructuary mortgagees, and that the mortgage has been satisded out of the 
usufruct, and a decree is passed in favour of plaintiff on the footing that the 
mortgage bad not been satisfied but that the plaintiff ought to pay a certain 
sum before redemption, such conditional decree is not improper. 
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ALLAHABAD] HUSAIN BAKSH v. A. D. MADGE [CIV. 

In a suit to recover possession of certain laniis founded on the allega¬ 
tion that the defendants had obtained posses.sion of them from the 
plaintitt's as usufructuary mortgagees, and that the mortgage-debt had 
been satisfied from the usufruct of the lands, both the Courts below 
decided that the defendants were in possession of certain of the lands as 
usufructuary mortgagees, and gave the plaintiffs a conditional decree in 
respect of those lands. The defendants appealed to the High Court con¬ 
tending tiiat inasmuch as the plaintiffs liad sued on the allegation that 
the mortgage-debt had l)een satisfied and it had been found that this was 
not the case, the plaintiffs were not entitled to a conditional decree. 

JUDGMENT. 

[525] Turner, J.— Wc arc not satisfied that a conditional decree 
was improper in this case. It does not appear that the appellants ever 
rendered any accounts, indeed, they denied they were in possession as 
mortgagees, and inasmuch as no agreement had been made as to the 
amount at which the profits should be estimated, it was impossible for 
the respondents to have ascertained before suit what sum, if any, was due 
by them. The more proper course would have doubtless been for the res¬ 
pondents to have offered to pay what might be found due. Seeing that 
whether the decree is altered or not, tlie respondents may immediately 
pay the balance and demand possession, and the appellants could not 
legally refuse it, we think it unnecessary to interfere with the decree in 
this case. 


APPELLATE CIVIL. 

Present: 

il/r. Justice Pearson and Mr. Justice Spankie. 


Husain Baksh (Decree-holder) r. A. D. MadCiE (Jiidffment-dehtor). 

[7th December 1877.] 

1 A. 525. 

Fxecu/io?i o/decree-Appiicoltofi to en/onr or keep in force a decree— 

IX of mi, Sch. 11, Alt. I67—C.P.C. (tS59l, Ss. 21-4 nnd 285. 

An application, under S. 285 of the G.P.C. (1859) for the transmission oU 
decree to another Court, together with a certificate of non-satisfaction of the 
decree, is an application to enforce or keep in force a decree within the scope and 
meaning of Art. 167, Sch. TI. of the Limitation Act (1371), and an application 
for execution made within three years from the date of such application is within 
time. 

[F., 1 A. 580 (581) (F,B ), 2 A. 284.] 

An application under S. 285 of Act VIII of 1859, made by the decree- 
holder to the Civil Judge of Lucknow on the 28th May, 1875, for tj® 
transmission of the decree dated 20th February, 1874, together with the 
certificate that satisfaction of the decree had not been obtained, to tb® 
District Court of Allahabad, was granted. The present application for the 
execution of the decree was made on the 5th April, 1877, under S. 212 o 
Act VIII of 1859 to the District Court of Allahabad which held that i 
was barred. The decree-holder appealed to the High Court. 

JUDGMENT. 

[526] Pearson, J, —The Judge apparently holds the 
plication, dated 5th April last, for the execution of the decree of the 2ot 
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FebruarVi 1874, to be barred because no previous application of tlie nature 
described in S. 212, Act VIII of 1859. had been made. But such an 
application could not well 1)6 made to the Court which passed the decree, if 
the decree could not be executed within its jurisdiction. The only applica¬ 
tion which could usefully be maile to the Lucknow Court was that which 
was made to it on the 28th May, 1875. The remark that no application 
under S. 212 was made at the same time is of no weight or importance. 
The question is whether the application of the 28th May, 1875, was not 
one to enforce or keep in force the decree within the scope and meaning 
of Art. 167, Sch. ii. Act IX of 1871. It is difficult to conceive any other 
object which the applicant can have had in view in making the applica¬ 
tion than the enforcement or keeping in force the decree. The idea of 
mala fides is preposterous. The application was a necessary and decided 
step towards the execution of the decree in the .Vllahabad district. Under 
these circumstances we cannot but regard it as an application within the 
terras of Art. 167 aforesaid; and the present apidication being within 
three years from tlie date of that application is within time. The view 
we take [527] of the nature of the application of 28th May, 1875. is sup¬ 
ported by a decision of a Bench of this Court, dated 22nd ult., in miscel¬ 
laneous special appeal No. 64 of 1877, Banki Behari, appellant \. 
Musnmmat Bah^i, respondent. 

We reverse the lower appellate Court’s order of 20th June last, and, 
decreeing the appeal wicli costs, direct that the application beaUo^^ed and 
proceeded svith. 


APPELLATE CRIMINAL. 

Present: 

Mr. Justice Pearson and Mr, Justice Turner. 


Empress of India v. Sauk [7th December 1877.] 

1 A. 527. 

Penol Code, S. Ull—Fahe chnroe, trhat constitutes. 

If a false charge had bf*ei» made and if it is not pending at the time of the 
trial ot the accused, an oHoncc under S. *211 been committed, 

[R., 6 C. 496*7 C.Tj.R. 467, 2S B. 696 (599).] 

This case merely follows Beq. v. Suhbanna GawwZan, 1 M. H. C- 
B. 30, already followed in Empress of India v. Abul Hasan, 1 A. 497 ; (1) 
anJ as such it has not been reported in the Indian Law Reports, Allahabad 
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(1) See p. 392, supra, 
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ALLAHABAD] MUSSUMAT BANNOO, &C. v. KASHEE RAM [CIV. 

PRIVY COUNCIL. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 

and Sir Robert P. Collier. 


On Appeal from the Judicial Commissioner of Oiidh. 
Mussum.at Bannoo and others V. Kashee Ram. 

[Tth December 1877.] 

3 Suth. P.C.J. 490^3 C. 315 = 3 Saraswati’a P.C.J, 781. 

Hindu law—Fnmih/ properly — Presumption. 

Ill a Hindu fiiraily, living together or hiving fheir entire property iu conunoo, 
the ordinary presumption is that everything in the possession of any oae meinber 
belongs to the common stock; such a presumption docs not arise if there has 
been a division of tlie family property and a «eparation in the family. 

In this case, the ordinary presumption of Hindu law applicable to a joint 
family, was rebutted by thecircumatinces of the family, the ouus of establishing 
the contrary, which lay on the member \vho disputed it, had oot been discharged 
by him. 


[F., 9 C. 237 (^IS); R.. 8 B. 154 (157). 15 B. 201 (206), 19 A.W.N. 214, 2 C.P.L 
R. 87.] 


JUDGMENT. 

[490] Sir Mont.vgue Smith.— This is a suit brought in the Court 
of the Civil Jutige of Lucknow, by Kashee Ram, a nephew of Ram Dyal, 
who died in the year 1873, against Mussumat Bannoo and Mussumat 
Munna, the widows of Ram Dyal, and Munna Lall his grandson, the sob 
of his daughter. The claim is for an eigiit-aiinas share or one-half of ail 
the i)roperty in possession of Ram Dyal at the time of his death. The 
property consists principally of moveable property, but the claim includes 
a pucca house and shop. 

The claim is based on the foundation that Ram Dyal at the time of 
liis death was a member of a joint family, consisting of himself, and of the 
plaintiff Kashee Ram and his brother Kasho Ram,—those two being 
the sons of Ram Buksh, a brother of Ram Dyal. Kasho Ram did not 
join in this suit. Tlie state of the family was this ; Ram Gholam left 
four sons, Sheo Buksh, Ram Bilas, Ram Buksh, and Ram Dyal. Sheo 
Buksh and Ram Bilas are dead : one dying w'ithout a widow or children> 
and the other leaving a widow only. Ram Buksh had two sons, Kashee 
Ram. the plaintiff’, and Kasho Ram. Ram Dyal had no son. The 
[491] plaintiff admits in his plaint that his grandfather Ram Ghola® 
divided the ancestral property amongst his four sons, though, according 
to his statement, the four sons did not take separately, but Sheo Buks 
and Ram Bilas took one half jointly and so formed a separate familyi 
the other half was allotted to Ram Buksh and Ram Dyal. He conten s 
that Ram Buksh and Ram Dyal remained a joint family. On the paEt ® 
the present appellants, the defendants, it is stated that the 
Ram Gholam was not into two parts, as Kashee Ram contends, but th 
each of the sons took a separate share. / 

There is no distinct proof, one way or the other, as to the 
that division, but undoubtedly a division was made, and it may be ® 
as against the plaintiff that at all events the family was divided 
groups at that time. It further appears that in the life-time of J 

Kashee Ram, the plaintiff, and his brother Kasho Ram, as bebwe 
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themselves, separated, and tlierefore the family was still further broken 1877 

up. It also appears that, whatever the division of the property may have ^ 

been by Rain Gholam, all the members of the family lived separately, and 

there was no commensality between them. In the case of an ordinary 

Hindu family who are living together, or who have their entire property Privy 

in common, the presumption is that all that any one member of the Cquncil 

family is found in possession of belongs to the common stock. That is 

the ordinary presumption, and the onus of establishing the contrary is 

thrown on the member of the family who disputes it. Having regard, 3 Suth. P.C. 

however, to the state of this family when the present dispute arose, their j. 490=3 

Lordships think that tliat presumption cannot be relied upon as the ^ _ 

foundation of tho plaintiff’s case, and therefore as he seeks to recover ' 

property which was in the possession of Ram Dyal, and was ostensibly 

his own at the time of his deatli, it lies upon him to establish by evidence P-C.J. 781. 

the foundation of his case, 012 .. that the property was joint property to 

which he and his brother Kisho Rtm, as surviving members, were 

entitled. 


C. 315 = 3 


It may be stated that the issue in the case, wbicli is the only one 
material to be decided, raises distinctly that <iuestion. The issue is, “ Was 
the plaintiff joint with Ram Dyal at his death’?” The evidence is extremely 
scanty, and what there is of it is very unsatisfactory. That remark was 
made by the Commissioner upon the appe.il from the Civil Judge, and was 
also made by the Judicial Commissioner when the question came before 
him on the right of appeal. 

Now the evidence upon which the Givi! Judge mainly relied in 
giving judgment in favor of the plaintiff consists of a statement in his peti¬ 
tion, which it is said was admitted by Ram Dyal. That petition occurred 
in this way : it seems that eight annas of a rnou/ah called village Utlar- 
dhona had been purchased in the name of Rain Dyal. Kashee Ram applied 
to have a four-annas share of that village entered in his name in the 
khewat; and his petition, which contains the statement relied on, is this : 
“The eight-annas sliare in the village Uttardhona was purchased from 
joint anoo.stral money ; that by virtue of inlieritance the petitioner is also 
sharer of four annas in the sam3—nay, the petitioner is up to this day in 
possession of the entire eight annas; that on the land belonging to the 
village, petitioner has also established a gauj. etc.; that as the khewat lias 
not, as yet, been financially prepared, the petitioner prays that, out of the 
eight-annas share possessed by him, four annas may bo recorded in his 
name in the khewat.” Before commenting on this petition, it may be as 
well to see what Ram Dyal said in answer to it in his counter-petition 
filed in the Settlement Department, which he afterwards verified by his 
deposition. His statement is to this effect: “ That tlie plaintiff's nephew, 
Kashee Bam, had, on the 11th September, 18C8, instituted a claim in your 
Honour’s Court, to have the four-annas share out of the eight annas in 
village Mansipur entered in his name; that the plaintiff admits the 
claim; that the plaintiff lias amicably divided the above village into two 
equal shares ; chat as the khewat of the aforesaid village is now under 
[ 492 ] preparation, the plaintiff files this petition as a confession of the 
claim, and prays that the four-annas share may be entered in the name 
of the plaintiff in the khewat register.” In his deposition he added, 
" That the four-annas share claimed by Kashee Ram, plaintiCf (who is 
the real nephew), may be recorded in the khewat in equal shares, in the 
names of both Kashee Ram and Kasho Ram, who are real brothers, and 
that he agrees to this, and has no objection whatever.” An order was 
made upon these petitions, which is this : “ As Ram Dyal has admitted 
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that four annas belongs to him and tlie other four annas belongs to 

defendants, ordered that four annas be recorded in equal shares in the 

name of Kashee Ram and Kasho Ram (the real brotliers), and the other 

four annas in the name of Rain Dval alone.” 

% 

The contention on the part of the plaintiff is that he, having stated 
that the eight annas of the village was purchased with joint ancestral 
money, and that statement not being denied, but admitted by Ram Dyal, 
there is proof that at that time the estate was joint. Their Lordships 
think that the statement in the petition was receivable in evidence. It 
was objected that it was not admissiiile. because it was a mere statement 
by Kashee Ram himself. If it had remained so, the objection must have 
prevailed; but it is a statement admitted and assented to by Ram Dyal, 
Band an order, founded upon what is called an amicable settlement, was 
made upon it. It was, therefore, clearly admissible in evidence, and the 
only question is as to the effect of it and of the transaction itself. 

Undoubtedly, it is an admission that at the time of the purchase, 
whenever that was, there was joint ancestral money, out of which the 
price came. The date of this purchase nowhere appears; but from the 
statement which occurs in the petition, it probably was in the life-time 
of Ram Buksh, the father of Kashee Ram. Giving a reasonable con¬ 
struction to that statement, it by no means establishes that the whole of 
the property held by Ram Dyal w’as joint. It merely proves that there 
was some joint ancestral money which furnislied the funds for this pur¬ 
chase. Taking, therefore, the admission alone, it is by no means conclu¬ 
sive or evrn satisfactory evidence of the case which the plaintiff must 
establish holure he can succeed in this suit. 

But the further statements in this petition, and the transaction itself, 
really make in favor of the defendant’s case. Kashee Ram. the petitioner, 
whilst he says that the eight annas w'ere purchased out of joint ancestral 
money, asserts that he is a sharer of four annas, and a sharer by virtue 
of inheritance. Now if the family were really joint at this time, he 
would not be entitled to any specific share of this property, and to come 
in and demand to have his name entered on the kbewat for four annas, 
as his specific share; he would be in the position of a joint sharer in the 
whole, like any other member of the family. But he claims a specific 
share, as if, although there had not been a partition by metes and bounds, 
the family had previously agreed to divide the property into specific 
shares. His petition is assented to in those terms, and the order is made 
in conformity w’ith it. But if this were not the inference to be drawn 
from the statement in this petition, the transaction itself by which they 
divide this property show's that they bad then become separate, and leads 
very strongly to the presumption that they were not, from that time at 
least, a joint family. It should be stated that Kasho Ram did not join 
in the proceedings, but it appears that the fourth share was entered m 
the joint n.imes of tlie tw'o brothers. 

Ram Dyal remained the owmer of the other fourth, and this trans¬ 
action afterwards took place regarding it. He entered into an arrange* 
ment with Kashee Ram to transfer to him these four annas, Kashee Ra 
engaging to pay Rs. 100 a year to Ram Dyal for his maintenance, an 
upon his death Rs. 50 a year to each of his widows,—the survivor 
receive the whole Rs. 100; and further, if the estate was sold or mortgag^ 

he waste have half of the price if sold, or of the money raised upon i 

mortgaged. That transaction was carried out by the [493] jjj 

for mutation of names, which are set but in the Record at page 20. 
his deposition in these proceedings, Kashee Ram stated that Ram By 
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" has a four-annas share in the above village, which has been awarded 
to him by the Settlement Court, and recorded in the khewat.” This 
transaction again seems utterly inconsistent with their remaining joint as 
to their property. The shares in this estate, which appears to have been 
of some value, were treated as the separate property of each , Ram Dyal 
dealing with one-fourth entirely as his own. transferring it to Kashee 
Ram, who put himself under the obligation to pay a price which may be 

taken as a good consideration for the transfer. 

Then Ram Dyal’s subsequent conduct is consistent with his sup¬ 
posing that he was the owner of the property which remained in his 
possession. On the 14th December 1869, he made the deed of gift to 
his grandson Munna Lall, which the present suit seeks to set aside. It 
was a gift of all his property, when lie was desirous of constituting his 
grandson, who Lived with him, his heir. He being then old, was 
apparently desirous of placing his property in the hands of those whom 
he wished to succeed to him. He had, as already stated, transferi;ed to 
his nephew, upon the terms which had been adverted to, his share in the 
village; and the rest of his property, whicli was principally personal, he 


gave to his grandson. . 

That deed was made in the year 1869, and was registered immediately 

after its date, namely, on the I7th December. Kashee Ram certainly 
knew of the deed, because he filed a petition objecting to its registration. 
His petition is dated on the 17th December, the day on which the deed 
was registered, and' in it he no doubt states that Ram Dyal and the 
petitioner's father had a joint interest in the property, but he contented 
himself with tiling that petition, and took no proceedings whatever 
during Ram Dyal’s life-time to set aside the deed. 

Now if he was satisfied of the justice of his claim and his ability to 
prove it one would have expected that in Ram Dyal’s life-time he would 
have taken some step to get rid of this deed, whicli dealt with property to 
which he was, according to his own case, entitled. However, ho took 
none until Ram Dyal, who could liave given the best explanation of the 

status of the family and nature of the property, was dead. 

This being the state of things when Ram Dyal died, Die plaintin s 
case is certainly not assisted by what subsequently took place. On the 
contrary, presumptions against the truth of his case arise irom some of 
these proceedings. The first procee.Hng is a petition under Act XI \ of 
1841 —a petition by the two brothers Kashee Ram and Kasho Ram, in 
which they claim as nephews of Ram Dyal to be his legal heirs. Their 
statement is " Ram Dyal, our uncle, died on the 6th April 1873, and we, 
the petitioners, are the legal heirs,” and they pray m that petition to have 
a list of the property made, and that it may be placed in their charge, 
suggesting that the widows would squander it. 

In the first place, the claim thus made is not in its terms a claim as 
surviving members of a joint family. They claim as Ram Dyal’s legal 
heirs; but proceedings inOudh not being always carefully and technically 
expressed, much reliance is not to be placed on that circumstance. But 
the remark which was made in one of the Courts below, that the plain¬ 
tiffs did not seem bo know what property there was at the time of Ram 
Dyal’s death, certainly affords ground (or an inference against their claim. 
It appears that one of them at least was a man of business. Kasho Ram 
was a money-lender. There was a shop in which at one time*the nep¬ 
hews seem to have had an interest; and if they had really during Ram 
Dyal’s lifetime held all the property jointly with him, it is incredible that 
they aboiild not have interfered with it during his lifetime to such an 
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1877 extent at least as to be able to say what ic was at the time of his death. It 
Dec. 7. evidence of the witnesses who were called by the plain- 

_^ ' tiff that the business of the shop was given up some time before Earn 

Dyal's death. There appears to [494] have been no demand for any 

Privy account or any interference with what remained of the stock of the business, 

Council profits which may have been derived from it. 

_ ■ The widows applied for the certificate of heirship, and, though opposed 

by Kashee Earn, the certificate was granted to the widows by the Court 
aSath.P.C in June 1873. Then there was a suit by the widows for the Rs. 100 

J. 490 = 3 ^ '-'^iuch, under the arrangement before referred to, Kashee Bam 

^ was under an obligation to pay to them, and they succeeded in that suit. 
C. 315-3 It IS to be remarked that a defence was set up in that suit, which entirely 
Saraswati’s failed,—a fraudulent defence, that by a subsequent deed Ram Dyal had 
P.C.J. 781. cancelled the deed to Kashee Ram, and released liim from the annuity, 
and had made a gift of the four annas to Kasho Ram, The Judge found 
that no such deed had been executed. 


This is all the documentary evidence in the case. Beyond it there is 
some parol evidence by two witnesses; but when that evidence is looked 
at. it is utterly insuflicient to sustain tlio plaintiff’s case. Indeed, much 
of it is contradictory of it; and whilst it would be difficult to say that it 
proves the case of the defendants, there is no difficulty in asserting that 
it does not prove that of the plaintiff. The first witness, a man called 
Cheytram Chowdhri, says he knew the parties. He says, "I cannot say 
if their business were separate or joint, but when they worked by his 
advice it looks as if it were joint. I did not see any division, nor did I 
ever hear of division from ancestors.” And then, lower down, he says, 
Ram Dyal s dealings had ceased six months before the gift to Munna; 
he was ill; he had no ayicestral propertij." If this man had any means 
of knowledge, he negatives the plaintiff’s case; if he had no means of 
knowledge, he cannot prove it. 


The other witness was a partner of Ram Dyal, and he says, '* I and 
Ram Dyal were partners up to five or six veal's ago. It lasted five years 
after the mutiny. I and he got eight-annas share each.” Therefore it 
seems that this witness had one half of the business. '* I w'orked ; money 


was credited in the name of Ram Dyal and Kasho Ram in Nowabee; 
the mutiny Kasho Ram and Kashee Ram's names only were used. 
That may have been for some reason arising out of the mutiny. Nc 
division occurred ; he kept the sliop for the boys. I can’t remember tbeir 
father s name. Now the utmost that this witness’s evidence goes to 


prove is that the nephews had some interest in the shop ; but that may 
have been the case without their being interested in the general property 
in the possession of Ram Dyal as ancestral property. They may have 
been partners in this shop, and if so, thej* would be entitled to a share 

of the proceeds; but this suit is not brought to ascertain the profits of 
the shop ;and, as has been already said, if there were any profits of the 
shop, it is strange they should not have been asked for and ascertained in 
the lifetime of Ram Dyal. 

On the whole, therefore, their Lordships, if they had to form their 
opinion of the evidence as a Court of First Instance, would have come to 
the conclusion that it was insufficient to sustain the plaintiff’s case. 

With regard to the judgments, they are not of a nature to induce their 
Lordships to act on their authority, after the opinion they havethemselv^ 
formed of the evidence. The Judges evidently f^t great hesitation Jn 
coming to a conclusion in the plaintiff’s favor, and their reasons for it 
not altogether satisfactory. The Civil Judge appears to have based bw 
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decision upon the ordinary presumption of Hindoo law applicable to a joint 1877 
family. He says the presumption of law is that property is ancestral and ^ 

not self-acquired,—is joint and not separate. This, no doubt, is the 
ordinary presumption : but the Judge does not appear to their Lordships 
to have given sufficient weight to the circumstances of this family, which Privy 
rebutted the ordinary presumption. If the Judge had not acted upon the 
presumption, it is plain that the evidence taken alone would have been 
insufficient, in his own opinion, to have led him to the conclusion at which 
he arrived. 3 Suth. P.C. 

[495] Then the judgment of the Commissioner sustaining that of the 490=3 

Civil Judge is also placed on infirm ground. It will be sufficient to read - 

the concluding paragraph, " The case is not a very satisfactory one, and 1 313=3 

do not think Ram Dyal and Kashee Ram were joint at the death of the Saraswati’s 
former, but there is fair proof that they were joint wnthin limitation, and p.c.J, 781. 
no separation is alleged. I therefore decline to interfere with the finding 
of the lower Court, and dismiss the appeal, with costs.” If this judg¬ 
ment is taken liberally, it negatives the issue which was raised in the 
case; bub what the Commissioner evidently means is, that there being, 
as he thinks, fair proof that the family were joint at the time of the 
proceedings respecting the entry in the khew'at to which reference has 
been made, there was no subsequent evidence of separation. Well, if it 
could be taken as an ascertained fact that the family were joint at that 
time, there might not be sufficient evidence to show a subsequent separa¬ 
tion ; bub, when the proof comes to be analysed, the error of the Commis¬ 
sioner’s judgment seems to be in assuming that fact as a safe point of 
departure upon which be might decide the case. 

The subsequent judgments of the Commissioner and of the Judicial 
Commissioner merely tarn upon the question of the right to appeal to Her 
Majesty,—a question which has become immaterial in consequence of the 
special leave which has been obtained. 

On the whole, therefore, their Lordships will humbly advise Her 
Majesty to reverse the judgments of the Courts below, and to direct that 
the suit be dismissed, with costs in all the Courts below ; and the appel¬ 
lants will have the costs of this appeal. 


CRIMINAL JURISDICTION. 

Present; 

Mr. Justice Spankie. 

MuTHRA V. Jawahir AND OTHERS. [15th December 1877.] 

1 A. 527. 


1877 

Dec. 15. 

Criminal 


Penal Code, Ss. 186, 441—-Plying boat for hire thru miles from a public ferry-Lis- JURISDIC- 
ob^ienu to order duly promulgated by a public servant, TION 

The plying of a boat for hire, three miles from a public ferry fleased to the 
complainant, would not constitute the offence of criminal trespass. 

But if, in spite of a prohibition from plying a boat for hire at or in the imme- 1 A. 827. 
diate vicinity of publio terries, a person continoes to do so. he renders himself 
liable to punishment mder 8. 188, Penal (%de, lor disobedience of such order. 

XR., 6 0. 496 «7 O.L.B..467, 22 B. 696 (699).] 

This was a reference to the High Court, under S. 296 of Act X of 
1872, by Mr. J. H. Prinsep, Sessions Judge of Cawnpore/ 
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On tlie complaint of the lessee of a public ferry on the Jumna at Barah, 
that the accused, residents of a village situated some three miles to the 

_ nortii-west of his ferry, where there was no authorised public ferry, were in 

the habit of plying boats for hire illegally, thereby diminishing the profits 
Chbhnal of his ferry, the officiating Magistrate of the District directed Mr. Carter 
JUlUftDic- Joint Magistrate to take up and dispose of the case. Mr. Carter 
charged the accused ])ersons under S. 447,1.P.C., and having tried them 
summarily acquitted them, they according to him, not being apparently 

- legally punishable under that section. The District Magistrate, with a 

1 A. 527. view to obtain the orders of the High Court, submitted the case to the 
Sessions Court which referred it to the High Courc, observing that tbo 
case should, in its opinion, be governed by S. 6 of Reg. VI of 1819, and 
the accused were liable to punishment for disobeying any orders which 
might have been previously issued to them as well as for criminal trespass 
on the rights of the lessee, which matters, however, should form the sub¬ 
ject of fuller inquiry and that the Acts and Circulars Act VIII of 1851, 
Act XV of 1854, Circular No. 22 of 1874 dated 19—9—1874 referred toby 
the Magistrate of the District, as they related to the levy of tolls on roads 
and bridges, floating or stationary, did not appear to it to apply. 

The parties to the case were unrepresented. 

JUDGMENT. 


[529] Spankie, J. —I am not prepared to say that the Joint Magis¬ 
trate has improperly acquitted the accused, who was charged with 
criminal trespass. This offence is defined in S. 441 of the Indian Penal 
Code as follows: Whoever enters into or upon property in the possession 
of another, witli intent to commit an offence (offence denotes a thing 
made punishable by the Penal Code), or to intimidate, insult, or annoy 
any person in possession of such property or having lawfully entered into 
or upon such property, unlawfully remains there with intent thereby to 
intimidate, insult, or annoy any such person, or with intent to commit 
an offence, is said to commit criminal trespass." From the statement of 
the Officiating Magistrate of the District, it would appear that the 
criminal trespass charged consisted in accused plying a boat for hire on 
the Jumna, three miles to the north-west of the public ferry at Barah, 
which had been leased to the complainant. Mr. Carter, the Joint Magis¬ 
trate, considers that no offence as defined in S. 441 of the Penal Code 
was committed, and looking at the terms of the section, and the admitted 
fact that tho accused had plied the boat at a distance of three miles 
from complainant's ferry, I concur with Mr. Carter’s view of the case. 

S. 6, Regulation VI of 1819, prohibits all persons from employing* 
ferry-boat plying for hire at or in the immediate vicinity of public ferries 
without the previous sanction of the Magistrate. If, in the case of a pro* 
hibition distinctly made known to a person, he continued to ply a boat for 
hire at or in the immediate vicinity of a public ferry, the Magistrate 
doubtless is empowered by the Penal Code to punish him for his disobe¬ 
dience of such order. 

Act \ III of 1851 enables the Government to levy tolls op public 
roads and bridges, and S. 6 relates to a distinct offence, defined in the 
section, committed against the person appointed to collect the toll at a 
public ferry or bridge, and also #0 the offence of unlawfully and extortioo- 
ately demanding a higher rate of toll than that fixed by the schedule to the 

Act. It would hardly apply to the particular case before the Court. 

... The Court, as at present advised, 

no ground for interference under S. 297 of the Criminal Procedure Coda- 
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Present: 

Sir Robert Stuart, Et., Chief Justice, and Mr. Justice Spanktc. 


Empress of India v. Kampta Prasad. [15tU December 1877.] 

1 A. S30=:2 Ind. Jur. 466. 


1877 

DEC. 15. 


Criminal 

Jurisdic¬ 

tion. 


Penal Code, Ss. lOl. J65—Bribery. 

A police officer employed in a Criminal Court to read the diaries of cases ^ 530 = 

investigated by the police, and to bring up in order each case for trial with the ^ Jur. 
Accused and witnesses, brought up. in the usual manner, a case in which two 
persous were cliarg^d with the oSence of theft. After conviction and sentence of 466. 
the accused in that case, a sum of money, the proceeds of the theft, was made 
over to the complainant. The police officer asked for and received from the pro- 
secution a portion of that money. There was no evidence that the money was 
fiiven with any of the objects mentioned in S. 161. Penal Code. Held, that the 
police officer could not be convicted under S. 161. I.P.C., as the money was not 
promised and given as a reward for his performance of his duty in (.curt, but 
was liable to be punished under S. 105. 

Kampta Prasad, a police officer, employed in the Court of a Magis¬ 
trate to read the diaries of cases investigated by the police and to biing up 
in order each case for trial with the accused and witnesses, after a case 
of theft (the proceeds of the same being Rs. 3) had been decided by the 
Court in which the accused were convicted, and the proceeds of the theft 
had been made over by the order of the Court to Chattra, the prosecutor 
in the case, asked for and received from the prosecutor a portion of such 
money So Kampta Prasad was convicted by the District Magistrate of 
an offence under S. 161, I.P.C. The Sessions Judge on appeal set aside the 
-conviction observing as follows :—* I think there is no reasonable douW 
that the appellant took a small gratification of one rupee from a plaintiff 
in a criminal case. There is, however, no evidence whatever produced 
which proves or makes it even very probable that this gratitica^on was 
given with any of the objects mentioned in S. 161 of the I.P.C., under 
which section the appellant has been punished. The payment was made 
■probably exactly as described by the giver as dasturi that is, a custom¬ 
ary payment made to a person clothed with a little brief authority irres¬ 
pective of any return or consideration for the payment. Such an offence 
is probably punishable under S. 29 of Act V of 1861, and in this view of 
the case I alter the finding of the lower Court and modify its sentence, 
and order Kampta Prasad to be imprisoned under S. 29 of Act V of 1861, 
lor one month from the 10th September last.’ 

The case was reported for the orders of the High Court. 


REFERENCE BY SPANKIE. J. 

[831] Spankie, J.—The Sessions Judge appears to me to be right in 
his view of this case in so far as it is affected by S. 161 of the Indian 
Penal Code. Under the terms of S. 161 of the Penal Code, the gratifi¬ 
cation must be taken by a public servant as a motive or reward for doing 
or forbearing to do any official act. or for showingror forbearing to show 
in the exorcise of his official functions, favour or disfavour to any person, 
,&o., &o. But it is not pretended here that the one rupee paid to the 
accused was given to him as a motive or reward lor any official act, or for 
showing or forbearing to show favour or disfavour in the exercise of his 
•official acts. There was no agreement between the parties and indeed no 
previous connection. The accused was the person attached to the Deputy 

m 



ALLAHABAD] EMPRESS OF INDIA v. KAMPTA PRASAD 


(CRIM. 


1877 

Dec, 15. 


CUIMINAL 

JUIUSDIC- 

TION. 


1 A. 530 ^ 

2 Incl- Jur. 

466. 


Jlfigistrate’s Court to bring up police-cases for trial. He is the police clerk 
in the Magistrate’s ollice, and he was not the police-officer who sent in 
the case nor connected with the police-inquiry. The party who gave the 
rupee himself stated that it was asked for and taken as “ diistun ” after 
the case had terminated and the accused persons had been convicted. 
Tlie giver of the rupee had been the original prosecutor. It seems to me 
that tlie section requires that tlie gratification should be taken with the 
view of doing or forbearing to do an official act, or for showing or forbear¬ 
ing to show favour or disfavour in the exercise of official functions. It is 
not taken after the act has been done, and without some previous under¬ 
standing. I do not find evidence in this case that the money w’as promised 

and given as a rew’ard for the accused’s performance of his duty in 
Court. 

It appears to me that S. 165 more nearly applies, and that as the 
accused was tlie subordinate of the Deputy Magistrate wlio had tried and 
closed the case, and asked for a reward, the one rupee after the case was 
ovei, he is guilty of accepting a valuable thing,” and without reference 
to any particular motive or reward for doing or [532] forbearing to do an 
official act. However. I am desirous that the record should go before a 
Bench, or that it should be heard before myself and another Judge, as the 
Hon hie Chief Justice may direct. T therefore send the case to the 
Registrar in order that it may be laid before the Hon’ble Chief Justice. 


ORDER OF THE HIGH COURT. 

Stuart, C.J.—In accordance with Mr. Justice Spankie’s suggestion 
I directed this case to be brought before the first Bench of the Courti 
consisting of Mr. Justice Spankie and myself, and the case has been 
attentively considered by me. 

I believe that Mr. Justice Spankie remains of the opinion expressed 
in the note issued by him previously to the case being brought before us, 
and I quite agree with him that S. 161 of tlie Penal Code has no appli¬ 
cation to the facts, and I must express my surprise that the Officiating 
Magistrate should have so misconceived the law. The motive or reward 
explained in S. 161 has obviously no application whatever to such a case 
as this. But, on the other band, I scarcely think that the one rupee 
which was given by, or possibly extorted from, Chattra, can be regarded 
as in the nature of dusturi” It appears to me to be too considerable 
for that, for it was nearly one-third of the whole sum recovered by Chat¬ 
tra. Dusturi ” is a customary payment very much less. It varies I 
believe, throughout India from two to four pice on the rupee, and there¬ 
fore dasturi in the present case should not have exceeded two annas, if 
it ^yas proper for Kampta, the policeman, to accept anything of the kind, 
which I do not think it was. Probably the offence might come under » 
S. 29 of the Police Act, Act V of 1861, for in taking the rupee Kampl* 
appears to have clearly violated the Police instruction—see these on 
gratifications.” 

But I also agree with Mr. Justice Spankie that such a case at this is 
covered by the terms of S. 165 of the Penal Code. The only question is 
whether the rupee here was a *' valuable thing ” within the meaning of 
that section. The value must, I think, be looked at with reference to 
the proportion it bears to the money or property of which it forms paft, 
and here the rupee was rather less than a third of the whole sum obtain¬ 
ed by Chattra from the Criminal Court. I therefore consider that m 
lieu of the conviction before the Judge, and of the sentence passed by 
him, Kampta may be [633] convicted under S. 165 of the Penal Code, 
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aud that he should suffer four months’ simple imprisonment. I would 1877 
also order him to pay a fine of one rupee, and in default to suffer one 16. 

month's addition**! imprisonment, such additional imprisonment to cease _ 

when the fine is paid or is recovered by process of law. Ptjtvttxiat 

Spankie, J.—I concur with the Hon’ble Chief Justice on the pro- liumiwau 

priety of the conviction under S. 165. and in the sentence proposed. The JuBISDlC* 
conviction of accused and sentence passed by the Sessions Judge under ^^lON 

S. 29 of Act V of 1861 is annulled, and the prisoner is convicted under _* 

S. 165 of the Indian Penal Code, and a warrant must issue accordingly. 


APPELLATE CIVIL. 

PPESENT: 

Mr. Justice Spankic and Mr. Justice Oldfield. 


2 lad. Jar. 
466. 

1877 

DEC. 18. 


Hasan Ali and another {Plaintifi's) v. Mehdi Husain and 

OTHERS {Defendants). [I8th December 1877.] 

1 A. 533. 


Mahoviedan Laio—Ouardianshii). 


When a Mahomedan woman, who was in possession of immoveable property 
on her own account, and on account of her minor nephew and niece, of whose 
person and property she acted as de facto guardian, sold the property in good 
faith and for valuable consideration for the discharge of ancestral debts and 
for the necessary purposes of herself and the minors, held, in a suit brought by 
the minors for caocelment of the sales and for possession, that the sales were 
proper and binding on the minors under Mahomedan law, according to which 
the right of the heirs is connected with the estate on the sole condition of its 
being free from incumorances. 


tr 26 A. 22-23 A.W.N. 183; R.. 20 B. 199 (201). 2G M.734 (739). 9 
^11 OWN 71(75)-4 C.L.J. 48.5-34 C. 36. 11 C.W.N. 160 (16D 
-34 C. 65, 23 P.W.R. 1907 = 43 P.L.R. 1907 (F.B,)] 


O.C. 97 (100); 
= 4 C.L.J. 578 


Appel¬ 

late 

Civil, 

1 A. 533. 


Suit for possession of certain shares in a dwelling house and in cer¬ 
tain villages by cancelment of sales of tlie property by Musammat 
Husaini, who, being in possession of certain real property, on her own 
account’and on account of her nephew and niece, minors, of whose per¬ 
sons and proiierty she had assumed charge in the capacity of guardian, 
sold the property in good faith and for valuable consideration, for liquidat¬ 
ing ancestral debts and for the necessary purposes and wants of herself 
and the minors. 

JUDGMENT. 

[834] We may, however, observe that we should be disposed to 
accept the Judge’s finding on the merits. Even if the plea that Musam¬ 
mat Husaini was not tlie legal guardian of the appellants when she made 
the sales was good, we think that the plea is not one to be taken m spe¬ 
cial appeal for the first time; no such objection was made below; and 
further it does not appe^vr that the plaintiffs camo into Court offering their 
shares of the ancestral debts on account of which the sales were effect¬ 
ed (1). On the contrary, they denied any necessity for sale, and seek to 
repudiate the transactions. But we are not satisfied that we are not 
within Muhammadan law in this case (2 ). We must look to the position 

(1) Pana AH y. Sadik Houin. H.C.R.. N.W.P.. 1876. p. 201; SaheeBamv. Abdul 
Rahman, H.O.R.. N.W.P.. 1874. p. 268. 

(2) ffatnir SinpA v. Zakia, 1 A. 57. 
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of the parties, the circumstances of the case, and the facts, found by the 
Judge. Musaininat Husaini was one of the heirs of the property, and was 
manager on l)ehalf of the children—her nepliew and niece. Their father 
and Jiiother had died, and there was no one to take care of the orphans. 
The father had been in straitened circumstances before his death. The 
debts [535] of deceased had to be satisfied. Their discharge is a matter of 
necessity, and as observed in the Full Bench decision quoted above (1), 
tlie right of the heirs is connected with the estate on the sole condition of 
its being free from incumbrance. Musammat Husaini was in posses¬ 
sion of the i)roperty, whatever it was, on her own account, and on behalf 
of the minors, and, in that character, it would seem that she could act for 
tliem. lu about five years after his death she was compelled to sell the 
property covered by the deeds of sale the landed portion of which was 
already mortgaged for more than Rs. 3,000 to satisfy the debts and for 
other necessary family purposes and wants. She thus was enabled to 
bring up the children and maintain and marry them. 'Whatever she did 
was done openly, and the Judge has found that the consideration was 
duly paid, that the sales were affected to pay the ancestral debts and that 
they were paid and to meet pressing necessity for the benefit of the 
minors. Under these circumstances, we agree with the lower appellate 
Court that tlie IMuhammadan law and principles of equity and justice are 
binding on the plaintiffs who have not in their petition of plaint assigned 
any reason or grounds for repudiating the act of Musammat Husaini. 

With these observations, which go to all the pleas in appeal, we 
dismiss the appeal and affirm the judgment of the lower appellate Court 
with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr, Justice Spankie. 

Wali-ul-LA {Plaintiff) v. Ghulam Ah (Defendant), 

[19bh December 1877.] 

1 A. 535 = 2 Ind. Jur. 468. 

1. Objection in Special Appeal taken for first time at hearing—Arbitrators' procedure. 

Where, in a suit decreed on an award, an objection vitally affecting the arbi¬ 
trators’ procedure was for the first time, urged at the hearing, not having been 
preferred in the lower Court and even in the memorandum of special app®*!’ 
held, that the Court could not ignore it. 

2. Potcer of arbitrator to administer oath other than in prescribed form. 

An arbitrator has no power to administer an oath other than in the prescribed 
form. 

The matters in dispute, in a suit for recovery of money, w^ere referred 
to arbitration at the parties’ request. During enquiry by the arbitrator, 
on the plaintiff offering to be bound by the oath of the defendant adminis¬ 
tered on the Koran, the defendant agreed to the same, and the arbitrators 
administered to him the oath, and made an award in accordance with the 
evioence taken by them on such oath. The plaintiff’s application to set 
aside the award was refused by both the lower Courts. On specie* 
appeal to the High Court, the plaintiff for the first time contendedt fin® 

(1) Samir Singh v. Zakia, 1 A. 67. 
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contention not having been taken in his memorandum of special appeal, 
that the arbitrators were not legally competent to administer such an 
oath to the defendant and the evidence so taken could not form a valid 
basis and the award was therefore void. 


1877 

Dec. 19. 

Appel- 


JUDGMENT. . 

[537] Pearson, J.—A far more serious objection to the procedure of 

the arbitrators has been here orally urged by the learned counsel for _ 

the appellants, viz., that the a. biti-atoi'S were not legally competent to 
administer the oath to the respondent under S. 10 of ActX of x873, which ^ *• 335 = 
only empowers a Court to administer such an oath as is mentioned in 2 Ind. Jur. 
S. 8 thereof. The arbitrators were persons authorized by law to tako ^gg 
evidence, and for that purpose to put witnesses upon oath or aflirmation 
according to the provisions of the law for the examination of witnesses, 
but they do not constitute a Court, and arc not empowered to administer 
an oath of the nature mentioned in S. 8 of the Oaths Act. Their proceed¬ 
ing in administering such an oath to the respondent m this case was there¬ 
fore invalid as being without warrant of law, and consequently his state¬ 
ment. made on an oath so illegally administered, cannot form a valid basis 
of an award. I am constrainetl to admit the strength of this objection, 
which being one vitally affecting the arbitrators’ procedure cannot. 1 
think, be ignored by us. although it was not preferred in the lower Courts 
and is not to be found in the memorandum of special appeal, i would 
decree the appeal, set aside the decree of the lower Courts and the award 
in conformity with which it has been passed, and remand the case to the 
Court of first instance for fresh disposal under S. 3ol of Act VIII of I 80 J, 
with an instruction that the costs of the litigation up to this time should 


follow the event. ,.1 n u 

Spankie J—The objection which my honourable colleague would 

admit was never urged in the first Court, nor in appeal. It is not even 
one of the pleas in the memorandum of special appeal in this Court. 
It was raised for tho first time at the hearing of the appeal. I am 
doubtful whether we should entertain the objection. The lower appellate 
Court disposed of all the pleas taken by the appellant, and its L538J judg¬ 
ment and that of the first Court was in accordance with the award. 
Assuming that the learned counsel was at liberty to take the plea, 1 
would reject it because there is no question that the appellant offered 
to abide by the defendant’s oath on the Koran, that his offer was contained 
in a written petition to the arbitrators and accepted by the defendant. 
He was bound by his agreement, made with the free consent of both 
parties competent to make it, and for a lawful object, viz., the ascertain¬ 
ment of the truth by means which the petitioner, plaintiff, considered 
most likely to bo successful, and which the defendant accepted. The 
plaintiff, in my opinion, should be held bound by the evidence of the 
defendant, given under an obligation imposed upon him, and fulfilled in 
the manner required by the plaintiff himself. But going beyond this, 
I would say that 1 do not find that there is any section in Act X of 1873 
which would make it unlawful for the arbitrators to administer an oath 
on the Koran to a party willing to be sworn upon it. It is conceded that 
arbitrators are authorised to administer an oath ; they^ are also persons, if 
the Oaths Act applies to them, who by that Aot^ are “ persons having by 
consent of parties authority to receive evidence.” They, however, are not 
a Court within the meaning of S. 8 of the Act. A Court of Justice includes 
a Judge empowered by law to act judicially alone, or a body of Judges 
empowered by law to act judicially as a body, when the Judge or body of 
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Judges is acting judicially—S. 20 of the Indian Penal Code. Moreover, 
the Indian Evidence Act thus defines the meaning of the Court which 
receives the evidence in the judicial proceeding referred to in S. 8 of the 
Oaths Act. Court” includes all Judges, Magistrates and all persons, 
except arhitrators, legally authorised to take evidence—S. 3. I am therefore 
disposed to conclude tliat S. 8 refers to parties and witnesses in everj^ judi¬ 
cial proceeding actually before the Court for the purpose of giving evidence, 
or who may offer through their representatives actually before the Court 
to give evidence in any form held binding by them. But I am not prepared 
to extend section to arhitrators. who do not appear to be fettered by 
the Act or bound to communicate the offer of a party or witness to be 
sworn in any particular form to the referring Court for sanction. It 
seems to me tliat if arbitrators are not lawfully empowered by the Oaths 
Act to do what a Court is empowered to do by S. 8, their act in administer¬ 
ing [539] an oath or affirmation to any witness in any form “ common 
amongst or held binding by persons of the same race or persuasion to 
what he belongs and not repugnant to justice or decency, or not purport¬ 
ing to aflect a third person ” is covered by S. 13, in which there is not 
only no exclusive mention of the term Court, but in fact the word is not 
to be found there at all. The section which is in a different chapter from 
S. 8 runs thus: “ No omission to take any oath, or make any affirma¬ 
tion. no suostitution of any one for any other of them, and no irregularity 
whatever in the form in which any one of them is administered, shaU 
invalidate any proceeding, or render inadmissible any evidence whatever, 
in or in respect of which such omission, substitution, or irregularity took 
place, or shall affect the obligation of the witness to state the truth." If 
the arbitrators in this case were authorised to affirm witnesses in the 
manner now in force in our Courts, and they substituted an oath on the 
Koran by request of one of the parties assented to by the other party, the 
substitution, under 8. 13 of the Act, does not invalidate the evidence, and 
therefore does not render void the award founded on that evidence. I 
therefore would affirm the judgment of the lower appellate Court, and 
dismiss the appeal with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 


Madho Das {Plaintiff) v. Kamta Das {Defendant). 

[2nd January. 1878.1 

1 A. 539=2 Ind. Jur. 609. 


Inheritance among Sanyasis. 


of 


Among Sanyasis, a right of inheritance, strictly so called, to the ^ 

a deceased guru depends upon nomination of a chela made hy him m “is 
life-time, which nomination is generally confirmed by the 
neighbourhood assembled together for the purpose of performing the j^jj 
obsequies of the deceased. Where no nomination has been made, the 
is elective, the Mahajiis and the principal persons of the sect in the oeig 
hood choosing from amongst the disciples of the deceased guru the 
appear to be the most qualified to be bis successor, and installing him v ® 
there as bis successor, to the 

Iq the absence of these conditions, a chela cannot claim to succae 
property of his guru. (S. D. A., N.W.P., 1864, Vol. I, 512, F.). 

[R., 11 C.W.N. 167 (n)» 8 C.L.J. 499.j 
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This was one of two suits instituted by M and G respectively, (both 
being founded on the plaintiff’s right of succession to the property of the 
deceased Paras Ram, as his chela or disciple), against one Kamta Das, 
for possession of a certain village. In these suits the allegation made by 
the defendant was that the village had been presented to his thakurdwora 
at Ajudhia by Paras Ram. The first Court holding that the defendant s 
allegation was not proved and that G being the sole disciple of Paras Ram 
was entitled to the village in question, decreed in his favour, dismissing 
M’s suit. M and the defendant appealed. The lower appellate Court 
while concurring with the first Court in thinking that the defendant s 
allegation was not proved, held that as M was tlie senior disciple of Paras 
Ram he had a preferential right to the said village, However. M's appeal 
was dismissed and that of the defendant allowed, as the lower appellate 
Court thought that neither of the suits was maintainable, since neither of 
the plaintiffs had declared himself to have been cliosen mahant or elected 
such after the death of Paras Ram, nor had it been shown what was the 
custom of succession re the shrine belonging to Paras Ram. Both the 
plaintiffs preferred an appeal to the High Court. 
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1 &■ 539 = 
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609. 


JCDGMENT. 


[540] Sp.ankie, J.—With reference to former precedents of the late 
Sudder Dewanny Adawlut of these Provinces, we cannot say that the 
Subordinate Judge was in error in dismissing botli claims for the reasons 
assigned by him. since it was not for him to make out a title winch 
neither plaintiff alleged [541] for himself as his ground of action But 
he was right in noticing the defect, because it had been pleaded by the 

defendant in appeal. , . .l i. 

It has been laid down by the late Suddei Dewanny Adawlut (L) that 

amongst the general bribe of fakirs called Sanyasis (and the plaintiiis here 
appear to be of the description) a rigl.t of inheritance strictly so speaking 
to the property of a deceased mini or spiritual preceptor does not exist ; 
but the right of succession depends upon the nomination of one amongst 
his disciples by the deceased guru in his own lifetime, which nomination 
is generally confirmed by the imhants of the neighbourhood assemb ed 
together for the purpose of performing the funeral obsequies of the 
deceased. Where no nomination has been made the succession is elective, 
the mahants and the principal persons of the sect ip the neighbourhood 
choosing from amongst the disciples of the deceased guru the one who 
mav appear to be the most qualified to be his successor, installing him 
then and there on the occasion of performing the funeral ceremonies of 


the late guru. . , , i d 

Neither plaintiff avers that he was nominated by the deceased Paras 

Ram during his life and confirmed afterwards, nor does either assert that, 

in consequence of Paras Ram’s omission to nominate a successor, he had 

been elected after the latter’s death by the neighbouring mahants and 

members of the sect: but both plaintiffs have based their daim on 

inheritance and discipleship. which would not be sufficient to establish a 

right of succession. We therefore dismiss the appeal and affirm the 

judgment of the lower appellate Court with costs. 


(l) Id Nirunjun Bjrltiee v. Padaruth Barlhee, 8.D.A., N.W.P. 1864, Vol. I. 512. 
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Jeoni iPluintig) V. Bhagwan Saiiai ANT) ANOTHER [Defendants]. 

L2nd January 1878.] 

1 A. 541 = 2 Ind. Jur. 680. 

Effect o/ an onter under S. 2^6. C.P.C. Limitation. 

The fiiialiiv and coijclusivencss of an order under S. 246, C.P.C., passed on a 
claim preferred to property attached in execution of a decree, cannot be afiected 
by the circumstance that, owing to the decree being otherwise satisfied aftci the 
order, the property attached has not been brought to sale. 

Where, under the above circumstances, the unsuccessful claimant, more than 
a year after the order, brought a suit aeamst the parties to the decree for the 
establishment of his proprietary right to the property attached, held th\.l the suit 
was barred by limitation. (1 A. 381 (F B.). F.) ^ 

Bhagwan Sahai had caused a certain dwelling house to be attached 
in execution of a decree held by him against the plainbifl’s husband as 
the property of her husband. The plaintitf had then preferred a proprie¬ 
tary claim to the house, which was disallowed by the Court executing the 
decree by an order made under S. 24(i, Act VIII of 1859 on 14—11—1874. 
Tw’o days after the date of such order, the plaintiff’s husband satisfied 

Bhagwan Sahai’s decree. More than a year alter the date of such order, 

% 

the plaintiff sued Bhagw’an Sahai and her husband to establish her pro¬ 
prietary right to the dwelling house, alleging that the plaintiff’s husband 
had fraudulently mortgaged it to Bhagwan Sahai. Both the Courts 
below dismissed the suit as barred by limitation. The plaintiff then 
appealed to the High Court. 

JUDGMENT. 

[543] Spankie, J.—The first plea would fail if we hold that the suit 
should have been brought within one year from the date of the order 
passed under S. 246 of Act VIII of 1859. For it is the order then made 
which, if contested at all, must be contested within one year, and aftor 
that date cannot be questioned. The Full Bench decision of this Court in 
Badri Prasad v. Mnhamniad Ynsuf (1) lias conclusively settled this point. 
Whether the decree was settled after the order was made has no bearing 
on the point at issue. Having examined the record of this case and the 
order made under S. 246, Act VIII of 1859, there cannot be a doubt that 
the plaintiff w’as, and now is, entirely bound by that order, and that she 
cannot now' re-assert her title to the house, which was not allowed fts 
against the judgment-debtor and decree made in 1874. 


(1) 1 A. 381. 

428 





CIV.] 


DURGA PRASAD r. KHAIRATI. «&C. [ALLAHABAD 


APPELLATE CIVIL. 

Present; 

Mr. Justice Spnnkic and Mr. Justice Oldfield. 


Lachman Singh and another [Defendants] v. Sanwal 
Singh (Plaintiff). [2n(3 January 1878.] 

1 A. 543. 

C.P.C. S. 7 —Subsequent cause of action consequent on discovery of fraud. 

Where pkintiS sued for and obtained a decree for a declaration of bis right to 
a share in a mortgage-debt. heli. that S. 7. C.P.C., was no bar to a subsequent 
suit bvhim for the recoverv of his share of the amount due under the mortgage, 
afterwards discovered to have been fraudulently received by the same defendant 
prior to the first suit. (H.C.R.. N.W.P., 1871, p. 2i. R.} 

JUDGMENT. 

[544] Oldfield. J.— The plaint in the former suit is badly drawn up. 
but the claim, so far as the raortgaMe-debt is concerned, was clearly [545] 
for a declaration that the plaintiff was entitled to a fifth share in the sum 
lent under the mortgage-daed. The plaintiff stated the principal sum to 
be Rs 5 600, and his own share in that sum Rs. 1.120. He did not sue to 
recover any portion of the debt. He claimed by right of succession, and his 
cause of action was the obstruction offered by the defendants to his posses¬ 
sion of the family estate (1). It appears that at the time he instituted the 
first suit the defendant had realised the original debt with interest to the 
amount of Rs. 8,624. The plaintiff had no knowledge of this fact which 
was concealed from him ; and he now sues to recover his share of that sum. 
We find that the defendant wrongfully appropriated the assets of tlie 
estate, and the Judge’s finding is to the effect that he dishonestly concealed 
from'^tho plaintiff information that he had realised tlie debt. We have 
thus the element of fraud introduced into the transaction and giving 
another cause of action to tliat on which the former suit was brought 
We concur with the Judge in liolding that, under the circumstances. S. 7 
of Act VIII of 1859 cannot be applicable to bar this suit. We notice that 
a similar view was taken by this Court in Buhcant Sinrjh v. Chittan 
Sindh (2), and without endorsing or accepting all that is in that judgment, 
we consider that it expresses the course that we should adopt in this case. 
We dismiss the appeal with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 

DORGA Prasad (Plaintiff) v. Khairati and others (De/enJants). 

[2nd January 1878.] 

1 A. 345 = 2 lod. Jar. 6B0. 

Powers of Appellate Court. 

An appellate Court must confine its decision to the points put in issue by the 
parties before it. U cAnnot, of its own motion, raise points in favour of a res¬ 
pondent who remains ex parle. 

(1) He obtained a decree in the first suit, declaring bis right to the share claimed. 

(2) H.C.R.. N.W.P.. 1871, p. 27. 
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JUDGMENT. 

[5}6] Oldfield, J.—It appears that the defendants-respondcnts, 
executed a deed of mortgage in favour of plaintiff on the 9th June 1873, 
for a consideration of Hs. 1,000, which was payable in one year, and the 
purport of the deed is to give possession to the plaintiff. On the same 
date another deed was executed by which the defendants agreed to take a 
lease of the property on payment of rent, for the due payment of which 
the property was hypothecated in the deed. The rent not having been 
paid, the plaintiff sues to recover arrears of rent, principal and interest-, 
Rs. 164-7-1, by enforcing the charge on the property, together with 
interest, subsequent to institution of the suit, and to obtain possession of 
the mortgaged property. The defendants appeared in the Court of first 
instance by their pleader and asked for an adjournment to enable them 
to put in their defence; this was refused, and they failed to put in any 
reply to the claim, and the Court of first instance decreed the claim for 
possession and the principal amount of rent, and dismissed the claim for 
interest. The plaintiff then preferred an appeal to the Judge on the 
matter of interest. The defendants did not defend the appeal notwith¬ 
standing that the Judge summoned them to appear in person. The Judge 
has held that, under S. 37 of Act XXIII of 1861, he is at liberty to open 
the whole case on the appeal preferred by the plaintiff, and as he 
considered the Court of first instance was not justified in refusing to allow 
time to the defendants to prepare their answer to the suit, and also that, 
looking into the deeds, there is reason to think that the claim to be put 
in possession of the mortgaged property is not maintainable, and that the 
second deed is invalid for want of registration, he has reversed the decree 
of the first Court and remanded the suit for [547] re-trial on the merits, 
under S. 351 of Act VIII of 1859. This decision is open to the objec¬ 
tion taken on special appeal. 

S. 37 of Act XXIII of 1861 gives the appellate Court the same 
powers in cases of appeal which are vested in the Courts of original juris¬ 
diction in respect of original suits. But the Judge’s order cannot be 
supported under this section. He has held that there has been an impro¬ 
per consideration and admission of evidence affecting the merits of the 
claim, although these matters were never put in issue in the appeal before 
him. The Judge should have confined himself to deciding the matters 
put in issue by the parties. S. 337 of Act VIII of 1859 shows the cir¬ 
cumstances under which a Court may reverse or modify a decree id 
favour of plaintiffs or defendants who have not appealed, but this section 
does not apply to the case before us. The defendants might have appeal' 
ed or preferred objections under S. 348, and in that case the Judge would 
have had to decide the question raised, but they never appeared to 
the appeal, and, we may add, have nol done so in this Court. T e 
only question before the Judge was that I'aised by the appeUa^l'' t * 
plaintiff, and he should have confined his decision to that question. 
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APPELLATE CIVIL. 

Present; 

Mr. Justice Pearson and Mr. Justice Oldfield. 

TJmrao Begam [J ud(jiiicnt’dchior) V. The Land Mortgage 
Bank of India {Decree-holder). [2nd January 1878.] 

1 A. 547. 

N, IV.P. Rent Act, S. 9—Transfer of right of occnpancu-tenant in execution of decree. 

Section 9 of the N.W.P.Rent Act appears to have been enacted in the interest 
of landholders who may presumably waive the privilege it confers on them. It 
cannot, therefore, be interpreted as preventing a landholder fiom causing the 
sale, in execution of his own decree, of the occupancy right of his own judgment- 
debtor in land belonging to himself. (I A. 353 (F B.}. D.) 

[Affirmed, 2 A. 451; D.. 7 A. 5U (613). 7 A 878 (F.B.).] 

The decree-holder, who had purchased the proprietary rights of the 
judgment-debtor in a certain village at a sale held on 23—10 1876, applied 

for the sale of the right of occupancy acquired by the judgment-debtor, 
under S. 7, Act VIII of 1873, in the sir-land appertaining to such pro¬ 
prietary rights. The Court of first instance overruled the objection of the 
judgment-debtor that under S. 9 of that Act such right of occupancy was not 
transferable, on the ground that the provisions of S. 9 of that Act were not ap¬ 
plicable to sales in execution of decrees but only to voluntary transfers. The 
judgment-debtor appealed to the High Court raising the same contention. 

JUDGMENT. 

[flWj Pearson, J.— The lower Court’s view that S. 9 of the Pent Act 
applies to private transfers of occupancy rights only and not to sales of such 
rights in execution of decree is, in the general form in which it is stated. 
Opposed to the Full Bench ruling of this Court, dated 19th February, 
1877 (1). But in the case out of which that ruling arose the i)erson who 
sought to bring to sale an occupancy right possessed by iiis judgment- 
debtor in a holding was not the zamindar, the proprietor of the land. In 
the present case the decree-holder is himself tlie zamindar. The section 
appears to have been enacted in the interest of landholders, who may 
presumably waive the privilege it confers on them. Tt would be unreason¬ 
able to hold that a landholder should not be free to cause the sale in 
execution of his own decree of the occupancy right of his own judgment- 
debtor in land belonging to himself. Such a case cannot fall within the 
scope of the Full Bench ruling above mentioned. "We therefore dismiss 
the appeal with costs. 

APPELLATE CIVIL. 

Present: 

Sir Robert Sttiart, Kl., Chief Justice, and Mr. Justice Pearson. 

Kanahi Ram {Plaintiff) v. Biddya Ram {Defendant). 

[2nd January 1878.] 

1 A. 549 =2 Ind. Jar. 834. 

1. Hindu Law—Putting out of casU—Guardiamhip. 

A Hinda, who is outooeted by hie community for attempting to marry his 
daughter, eleven years old, for a money consideration to an impotent old man 
of seventy, does not thereby lose his right to her custody as guardian. 

(1) In Ablakh Baiv. Udii Narain Rai, 1 A. 858. 
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Kvi'n assuming that there is a rule to that effect, it cannot be enforced by the 
Courts. (Act XXI of 1850.) 

2, Medical einminntioii of a person as to impotence — Court’s poicer. 

The Courts have no power to order the medical examination of a person as to 
his impotency. 

[F., 107 P.L.R. 1901, 23 A. 2-33 (235)=2 A.L.J. 6e3 = A.\V.N. (190.5), 205.] 

In a suit for possession and custody of the minor daughter of the 
defendant who had been deprived of his caste by the members of his 
brotherhood on account of intending for a money consideration to give 
his infant daughter in marriage to a man both old and impotent, the 
plaintiff also claimed an injunction restraining the intended marriage and 
a declaration of his right to give the defendant’s daughter in marriage to 
a tit and proper person. Both the lower Courts dismissed the suit and 
tlie plaintiff preferred a special appeal to the High Court. 

JUDGMENT. 

[550] Pearson, J.—This case has been argued before us at great 
length, and the conclusion at which I have arrived, after consideration of all 
that has been said on both sides, is that the suit as brought is not maintain¬ 
able. The appellant has, in my opinion, failed to show that, because the 
defendant has been put out of caste by the members of his brotherhood on 
account of his intending to give his infant daughter, aged eleven years, 
in marriage to a man by name Phunda Ram, said to be more than seventy 
years old aud impotent, in consideration of receiving from him about 
Rs. 400, he (the defendant) has, according to Hindu law, lost his right as 
guardian to the custody of the said girl; and such a contention, even were 
it supported by Hindu law, must be disallowed in reference to the pro¬ 
visions of Act XXI of 1850. The claim on the appellant’s part on the 
basis of that contention to have the custody of the girl himself as her 
guardian in lieu of her father, and, as such, to be declared empowered to 
arrange for her marriage to a suitable husband, cannot therefore be con¬ 
ceded. Assuming that in a suit properly brought for that purpose, and 
on proof of Pliunda Ram’s physical disqualification for marriage, the 
Courts could interfere so far in the matter as to restrain the defendant 
from marrying his daughter to that person, it would not be necessary to 
proceed so much further as to deprive the defendant of his rights or to 
relieve him of his duties as a father. The lower appellate Court has h^d 
the assertion respecting Phunda Ram’s impotency not to be substantiate 
It is urged that the lower Courts should have caused Phunda Ram to w 
examined by the Civil Surgeon, but no provision of law authorising sue 
a procedure has been pointed out. Phunda Ram was not even [551J » 
party to the suit. It has been stated in the course of the argument before 
us that under Hindu law a marriage may be dissolved on the ground o 
the bridegroom’s impotency. If this statement be correct, it is satisfactory 
to think that, should the defendant insist in carrying out his 
the girl may, if entitled to claim it, have a remedy at law. Although 
appellant may nob have been entitled to bring this suit as her guardian 
to claim her guardianship, his action in the matter is attributable to coffl 
mendable motives, and in dismissing his appeal, not without 
I would dismiss it without costs, and in affirming substantially the deorew 
of the lower Courts, I would modify them in so far as they oi'der the cos 
of the defendant to be paid by the plaintiff. . j 

Stuart, C. J.—I have taken a little time to consider this case, 
confess I was anxious, if I possibly could, to give the plaintiff the rem 
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he seeks. In our order of tlie 13t)i June last (l) it is justly remarked 
“ that the marriage of a girl eleven years old to a man of seventy years 
old is, on the face of it. an immense injury to the girl, and an extreme 
abuse of the father’s authority as her guardian and having heard the 
case out, in fact and in law, I still adhere to that remark, and I would, if 
I could, prevent this marriage. But I regret to say that, having fully 
considered it in all its bearings, as well witlr respect to the peculiar 
principles and precepts of tlie Hindu law as on the other legal grounds 
which were maintained at the hearing, I have arrived at the same 
conclusion as that expressed by ^Ir. Justice Pearson. No doubt it would 
have been better if the old man. Phunda, the would-be bridegroom, bad 
been a party to tlie original suit, but it is too late to consider that now, 
even if he had been prejudiced by the order we now make. So far, 
however, as he is concerned tlie result is substantially fa\ouiable to him, 
although I should be glad to learn tliat the marriage does not take place. 

I also agree with Mr. Justice Pearson tliat this appeal should be 
dismissed without costs of the Courts below. I would order each iiarty 
to bear his own in both. 


FULL BENCH. 

Present; 

Sir Robert Stiiarl, Kt., Chief Justice, Mr. Justice Reorson, 
Mr. Justice Turner, and Mr. Justice Svankk. 


CHAMAILI Rani {Defendant) v. Ram Dai (Plaintij!). 

[10th January 1878.] 
i A. 552^2 Ind. Jur. 836. 


Court Ftes Act, S. 17-Menmn(i of expression “ subjeefs.-' 

The expression “distinct subject.-” in S. 17 of the Court Fees Act moans dis. 
tinct causes of action or di-tiuct kinds of relief. 



A \v N. (1904). 210, 27 A. 180 (I«9|; Ap.. 3 A.IOS (F.B.); Cons., 2 A. G7G 

IG A. 401 (403) = 14 A.W.N. 124.] 


(F.B.), 


REFERENCE TO THE FULL BENCH. 

The Court (STUART, C. J.. and Srankie. J.) referred to the Full 
Bench for an opinion as to tlie meaning of the words ‘ distinct subjects 

in S. 17 of Act VII of 1870. 

JUDGMENT OF THE FULL BENCH. 


[853] Stuart, C.J.—It api>ears to mo that tiie meaning of tlie words 
“ distinct subjects” in S. 17 of Act VII of 1870 is shown with sutlicient 
clearness in that section itself, when it states that “ the plaint or memo¬ 
randum of appeal sliall be chargeable with the aggregate amount of the 
fees to which the plaints or memoranda of appeal in .suits embracing .sepa¬ 
rately each of such subjects would be liable under this Act.” This. I 
think, can only mean tliat the two or more distinct subjects are to be so 
chargeable as being distinct causes of action. The words "plaints or 
memoranda of appeal in suits’' in the section show this to my mind con¬ 
clusively, and it is not enough that the distinct subjects should be merely 
separate and distinct matters embraced in the claim. 

(1) This was an order RrantiiiR. under S. 193 of Act VIII of 1859. an injunction 
restraining the defendant from carrying out the intended marriage, pending the 
determination of this special appeal. 
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But, on the other hand, I am of opinion that this interpretation ol 
S. 17 of the Court Fees Act does not in the least degree affect the 
correctness of the calculation submitted by the office in the case which 
has given rise to this reference, for it is very clear to me that each of the 
separate distinct subjects mentioned in tlie report might be separate 
causes of action in separate suits, and therefore whether viewed in that 
light or merely as distinct and separate matters of claim, the correct fee 
chargeable in this case is that suggested by the Assistant Registrar (1), 

1 A. 582 = Turner, J. —Seeing that the fee to be charged in such cases is the 

2 Ind. Jut. aggregate of the fees to which the plaints in suits embracing separately 

ggg each of the subjects svould be liable under the Act, I am inclined to think 
that “ distinct subjects ” mean distinct causes of action or distinct kinds 
of relief; c.f/., if a suit is brought for the recovery of an inheritance, al¬ 
though the inheritance might consist of distinct properties and properties 
differing in kind, the fee would be computed on the aggregate value of the 
one subject of suit. But where a suit is brought (i) for the recovery of an 
inhori'[554]tance, (ii) for an injunction, and (iii) for the amount of a bill-of- 
exchange accepted by the defendant, each of tliese three subjects would be 
distinct, and tlie fee chargeable would be the aggregate of the fees charge¬ 
able in respect of each subject if sued for in a separate suit. On the 
report now submitted by the office it is not possible to determine the 
proper fee. When the record is before the Court it can be ascertained 
what are the subjects to which the appeal relates. 

Pearson, J.—I concur in the view taken by my learned colleague, 
Jlr. Justice Turner. 

Spankie, j.—I adhere to the opinion which I expressed when this 
question was argued by Pandit Ajudhia Nath before the referring Bench, 
wliich opinion I believe the learned Chief Justice shared. But it became 
necessary to refer the question as a doubt had been expressed elsewhere 
as to the meaning of the words “distinct subjects” in S. 17 of the Coiirt 
Fees Act. 

I regard the words as meaning every separate matter distinctly 
forming a subject of the claim, The section runs thus; ” Where a suit 
embraces two or more distinct subjects, the plaint or memorandum of 
appeal shall be chargeable with the aggregate amount of the fees to which 
the plaints or memoranda of appeal in suits embracing separately each of 
such subjects would be liable under tins Act.” The fee to which each of 
the distinct subjects embraced by the suit is liable, if a separate suit were 
brought, is first to be ascertained and then the aggregate amount ofalUhe 
items is to be charged. The words “ multifarious suits ” in the margin 
have no reference to S. 8 of Act VIII of 1859 in the sense suggested by 


(1) Under the order of the Court the following report was made by the 
Registrar The claim embraces different su^ijects, and under S. 17 of the Court i 
Act the Court fees should app^reutly h^ve been calculated on each subject-roatteri 
not on the aggregate value, as has been done. The fees should be calculated as follows. 

Court-fees- 




1. —For possession (on five limes the jama) 

2. —For a house, value 

3. —For wasilat 

4. —For damages 


Rs. 

4,315 

4,100 

6,243 

64S 



Total ... 14,306 4 4 

On the aggregate amount the stamp (for Rs. 610) is sufficient, but 
is'not correct as stated above. It should have been calculated under S. 17 of tbo 
Fees Act, and the stamp is therefore insufficient by Rs. 198*12-0." 
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the learned pleader for appellant, that we are to read the words two or 
more distinct subjects” as if they were “two or more distinct causes of 
action •” and the second clause in S. 27 that “ nothing in the former part 
of the section shall be deemed to affect the power conferred by the Code 
of Civil Procedure, S. 9 ” simply affirms what is laid down in S. 9 that, 
where two or more causes of action are joined in the same suit, and the 
Court shall be of opinion that they cannot conveniently be tried together, 
the Court may order separate trials of such causes of action to be held. 

I would reply that the Assistant Registrar lias calculated the^fees 
strictly in accordance with the provisions of S. 17 of Act VIil of 1S70. 


APPELLATE CIVIL. 

Present; 

iVr. Justice Spankie and Mr. Justice Oldfield 


Gumani and another (Plaintiffs) V . Ram Chaiian and others 

[Defendants). [18th .January 1878.1 

1 A. 555. 

Specific Belief Act, S. 27 -insioinder of causes of action. 

In a suit for the spccihc performance of an agreement to execute a deel of sale 
of certain immoveable property andforpossessionof thesame.whicb implcuiei not 
onlv the party to the agreement, but also persons who, suosequent to the agree- 
ment, purchased the property at an execution fialo. on the ground that they did 
90 in bad faith with notice of the agreement, held considering the terms of S, 2 , 
of the Specific Relief Act. that the suit was not necessarily b.\d for misjoinder 

of causes of action. 

For enabling Ram Padavatii and Ram Charan. two lorotliers, to sue 
for a certain share in a certain village as their joint and undivided 
property, the deceased husband of the plaintiffs, taking an agreement 
from the former on 7—5—1873 and from tlie latter on 10 12 1874, foi 

the conveyance of three-fourths of the share should they obtain a decree 
in respect of it, and advanced certain monies. The brothers having 
succeeded in their litigation, and their rights and interests in their decrees 
being sold in execution of a certain decree, the plaintiffs brought the 
present suit against Ram Charan and the auction-purchaser to enforce the 
agreement of 10—12—1874, and for possession of the specified share. A 
similar suit was brought against Ram Padarath and the auction-purchaser 
for enforcing the agreement of 7—5—1873. The first Court and the lower 
appellate Court dismissed both suits on the ground that the auction- 
purchaser was not a party to the agreements and there was consequently 
in the suits a misjoinder of causes of action. On special appeal to the 
High Court, the plaintiffs contended that there was no misjoinder of 
causes of action. 

JUDGMENT. 

[656] Spankie, J.—Wo think that the lower appellate Court has too 
readily assumed that, because the auction-purchaser was no party to the 
contract to sell to plaintiff, the suit is bad for misjoinder. It is part of 
the plaintiff's case that the auction-purchaser at the time of his purchase 
was aware of the original contract in favour of the plaintiff, and that he 
and the defendant Ram Charan were acting in collusion and to the injury 
of the plaintiff. Under Cl. (6), 8. 27, Act I of 1877. a contract may be 
enforced against any party to it or any other person claiming under him 

436 


1878 

Jan. 10. 


Full 

Bench. 


1 A. 552 = 

2 lod. Jur. 

836. 

1878 

Jan. 18. 


Appel¬ 

late 

Civil. 

1 A. 355. 



ALLAHABAD] PAZAL HAQ v. MAHA CHAND, &c. 


[CIV. 


1878 

Jan. is. 


Appel¬ 

late 

Civil. 

1 A, 555. 


by a title arising subsequently to the contract, except a transferee for 
value who has paid his money in good faith and without notice of the 
original contract. The claim therefore is not necessarily bad for the 
reason assigned by the lower Courts. The defendants who were parties 
to the original contracts in the cases before us may be said to have 
admitted them, as Earn Charan did not defend the suit against him, and 
Kani Padurath in the otiier suit acknowledged the justice of the claim. 
It is true that the auction-purcliaser contends that these defendants are in 
collusion with the plaintiff to injure him. 

The Court would have to determine first whether or not there was 
any agreement enforceable by law between the contracting parties, and, 
if so. was the contract one specifically enforceable by law as being one 
for which compensation in money would be no adequate relief. If the 
lower ai)pellate Court found that the contract was one specifically enforce- 
able, it would lia.ve to determine whether or not it was a contract entered 
into at the time it professes to have been made in good faith between the 
contracting parties, or, as alleged by the auction-purchaser, the transac¬ 
tion was [557] not made bona fule and was prepared in fraud of himself. 
If the lower Court found that there w’as a genuine contract of sale, the 
Court would tiien have to determine whether or not the auction-purchaser 
at the time of his purchase was aware of the original contract. 

ith this view of the case we annul the finding of the lower appel¬ 
late Court, and remand the case, under S. 351 of Act VIII of 1859, with 
directions that it may be restored to its original number on the file, and be 
tried on its merits by the lower appellate Court. Costs will abide the 
result. 
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APPELLATE CIVIL. 

PRESENT: A 

Sir Robert Stuart, Kt., Chief Justice, and J/r. Justice Oldfield. 

Fazal Haq [Plaintiff) v. M.vha Chand AND ANOTHER {Defendants). 

[I8th January 1878.] 

1 A. 557 = 2 Ind. Jur. 790. 

Powers of Municipal Committee — N. 11'. P. <C Oudh Municipalities Act, Ss. 

36—Infringement of rights by the exercise of such rights—Relief. 

By S. 38 of the N.W.P. and Oudh Municipalities Act, the property in >fl 
public highways Is vested in the committee, and by S. 27. the committee 

with the sanction of the Local Government, sell any portion of land, referrw 

to in that section, which is not required for the purposes of the Act, and sn# 
keep roads in repair, and may do all acts and things neoe.«sary for ? 

general utility. But there is nothing in the Act which debars the Civil Courw 
from entertaining suits and giving relief in respect of any civil right which in»J 
be shown to have been infringed through the exercise by the Municipality of i 
powers under the Act. 

(Ap., 9 M. 463 (465).] 

Suit to establish a right of access to a certain public thorough^*^ 
and to the use of a certain drain. 


OKDEE OF EEMAND. 

[558] As we understand the facts, it would appear that land wkic*' 
belonged to and formed part of the old public road and adjoined the 
tiff’s premises has been sold by the Municipality to the defendant, hn 
that a sufficient portion of land remains in use as the public road, . 
defendant has appropriated to his own exclusive use that portion 
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he has purchased and which lies between the plaintiS s pvetnises and the 1878 
■present public road, and by so doing the plaintiff avers that defendant has 

interfered with his right of way and prevented approach as of old on his _ 

part from his premises to what now constitutes the public road. The 
plaintiff asks that a passage three yards wide be opened across the pur- AppeL- 
chased land to the public road for his use; he also seeks to have a dram 
opened which defendant has closed. The Court of first instance decieed 
the opening of the drain, and dismissed the rest of the claim, and the Civil. 

lower appellate Court has affirmed this decision. The Subordinate Judge - 

has found that the land purchased by the defendant was a public thorough- ^ 557 ^ 

fare, but has held that plaintiff has no right to relief in respect of mam- 
tenance of his right of wav, apparently on the ground that he could obtain 
access to the public road by making a detour, and that any inconvenience 790. 
to him would be trifling compared with the loss to tho defendant who has 
purchased the land at a higli price. This judgment proceeds on erroneous 
grounds. If the land purchased from the Municipality was part of a 
public thoroughfare, and the defendant by Ids purchase obstructs its use, 
the plaintifl can sue for relief, if he can show that he has been indi\ idually 
injured by the defendant's act. In the present case there is no doubt 
that such injury has been shown, if the plaintiff s allegations are true 
that he has no longer the direct access to the present public road wnich he 
had before, and that the act of the defendant has [859] caused the closing 
of an established drain, and it would be no ground for denying liim relief 
that he may by making a detour get access to the road, or that to give 
him relief will interfere with the benefit which defendant anticipated fiom 


his purchase. , , , , ,, 1 ^ 11 . 

The questions for decision are whether the land bought by defendant 

was part of a public thoroughfare; whether the title obtained by tlio defend- 
ant under the Municipality’s right to sell was one whicli gave him the 
land free from any liabilitv' or responsibility to the plaintiff on account of 
previous user of it; and w'hether plaintiff has suffered the injuries alleged 
by tlie defendant’s act so as to give him a right of action and a claim to 
the relief now sought. 

It will be necessary that the Municipality be properly represented in 
the suit as defendant, and we remand the case under S. 354 of Act VIII 
of 1859 that this may be done and the above issues tried and decided; 
when the lower appellate Court will return the case with its finding to 
this Court, and seven days will bo allowed for olijections to bo preferred 
to the finding. 

On the return of the Subordinate Judge’s finding, the Court delivered 
the following— 

JUDGMENT. 


[859] The lower Court’s finding on the issues remitted is to the effect 
that the land in dispute formed part of a public thoroughfare, and that tlie 
defendant by his occupation of it since his purchase from the Municipal 
Committee has interfered with the plaintiff’s right of drainage and way. 
On the latter point the Court’s finding shows that plaintiff’s premises 
adjoin this land, and while it formed part of the highway he and his ten¬ 
ants had immediate access tothehigliway, but by the exclusive occupation 
of this portion of the highway by defendant, their access to that portion 
which now forms the highway has been shut off, and no other adequate 

means of access has been provided. 

Accepting this finding, it shows that plaintiff has suffered injuries 
and inconveniences by the closing of the highway by defendant, which 
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affect him l)cyontl ^Yhat affects the public at large, and he has in 
consequence a right of action against the defendant, Maha Chand, and’ 
there is nothing in the circumstance that defendant's title is derived 
by purchase of the land from the ^Funicipality, as has been urged, 
whicli can affect the plaintiff’s right to relief. No doubt [560] by 
S. 38 of tlie Municipalities Act the property in all public highways 
is vested in the Committee, and by S. 27 the Committee can, with 
the sanction of the Local Government, sell any portion of land referred to 
in that .section which is not required for the purposes of the Act, and shall 
keep roads in repair and may do all acts and things necessary for purposes 
of general utility—S. 32. But there is nothing in the Act which debars the 
Civil Courts from entertaining suits and giving relief in respect of any civil 
right which may be shown to have been infringed through the exercise by 
the Municij)ality of its powers under the Act; on the contrary, provision 
is made for such suits. Here the plaintiff has made out a case. He has 
shown that the drainage from his premises has been stopped, and that he 
has been isolated and shut off from access to the present highway. The 
Municipality could not have thus dealt with the highway to the special 
injury of the plaintiff. In closing a portion of it they would have been 
bound to provide adequately for his drainage and his access to the high¬ 
way which they had substituted; indeed, it is not clear that they had 
any intention of doing otherwise, and the defendant can do no less. 

Tlie relief which plaintiff now seeks is very reasonable. He does not 
ask to set aside the sale of the land, but that a cart-road nine feet wide 
should be reserved communicating with the highway, and that the existing 
course of drainage be not interfered with. 

We decree the appeal, and modifying the decrees of the lower Courts, 
decree the claim with all costs. 


APPELLATE CIVIL. 


1878 

Jan. 21. 


Present : 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Radhia {Defendant) v. Beni and others {Plaintiffs). 

[21st January 1878.] 

1 A. 560. 

C.P.C. {1859}, S. 2—Bes judicata. 

Whore, in a former suit between the same parties, the whole question of th® 
plaintiS’s title to the plaint property as against the defendant was laid open by 
the pleadings and decided against him, held, in a subsequent suit for the same 
relief brought by the plaintiff in a different capacity, but a capacity that ha 
already accrued at the time of the former suit, and was also inconsistent wit 
his capacity in the first suit,—that the suit was res judicata. 

JUDGMENT. 

[561] Oldfield, J.—It appears that one Jai Ram had four sons, 
Basawan, Mata Din, Jhau, and Ram Bakhsh. They are all deceased, 
having died in 1868 and Ram Bakhsh some sixteen years ago, leaving ^ 
widow Dallo, who died in 1871, and a daughter, the defendant in this 
suit. The plaintiffs represent Mata Din. On the death of Dallo they 
sued in 1874 this defendant, the daughter of Ram Bakhsh, for the proper y 
now in suit, alleging that they were the heirs of her deceased fathtfi 
Ram Bakhsh, and of Dallo ; that suit was dismissed. They now sue 0 - 
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for tlie sfime property, alleging that Jbau and Ram Bakhsh lived and 
held the property as joint property, and that Jhau succeeded to Ram 
Bakhsh, and they are his heirs. The defendant pleaded that the claim 
was barred with reference to the decision in the former suit, and that it 
was also barred bv limitation, oNving to the long adverse possession of 
Dallo and the defendant. Both Courts have decreed the claim ; the lower 
appellate Court has held that there is no estoppel under^ the Evidence 
Act to bar tlie suit, and that Ram Bakhsh and Jhau held the property 
jointly, and this being so, it must he concluded that, at Ram Bakhsh s 
death, Jhau succeeded to his share, and the possession of Dallo in a part 

of the premises was not adverse to him. 

[562] It appears to us that this judgment of the lower appellate 
Court is inconsistent with the findings on facts made in the suit which 
the plaintiffs brought in 1874 against the defendant, and that the lower 
appellate Court lias failed to properly consider the plea which was raised 
as to the efi'ect of the judgment on this claim, and we consider that the 
suit cannot be maintained with reference to the former case. The 
plaintiffs brought the former suit on tlie ground that they were lieirs of 
Ram Bakhsh and Dallo; that the property formed the estate left by Ram 
Bakhsh and Dallo; and they further alleged tliat Ram Bakhsh had lived 
separate in estate from all his brothers. When they lirought that suit 
Jhau had been dead some years, and tlieir present claim, that he succeeded 
to the estate at Ram Bakhsh’s death as his heir, and that he held it joint y 
with Ram Baklish, was never urged in the former suit, and is wholly 
inconsistent with their allegations in that suit. But it further appears to 
us that the question of the nature of the estate, whether be d separately 
liy Ram Bakhsh from all his brothers, and the nature of Dallo s and the 
defendant’s title and possession were questions which properly fell to be 
decided in that suit, and were in our opinion decided in favour of the 
defendant, and that the effect of that decision is to bar the claim tioth 
under S 2 of Act VIII of 1859 and the Limitation Act. It was distinctly 
pleaded by defendant in that suit tliat after Ram Bakhsh’s death Dallo 
had possession of the house in suit, and that defendant was entitled to 
the house by inheritance and tlie finding was as follows: It is therelore 
s^itisfactorily established that for a long period Ram Bakhsh, and after his 
decease his widow. Dallo Kuar. had separate and adverse possession of the 
property in dispute, and under such circumstances the daughter, t.e., the 
appellant, has according to Hindu law, the right of inheritance to the 
ekate in suit left by Ram Bakhsh and his widow as against respondents. 
We cannot reconcile the above with the present finding that Dallo s 
possession was not adverse to Jhau. Anyhow, the judgment in that case 
appears to us to be final in respect of defendant’s title as against the 
plaintiffs, whether they claimed in that suit as heirs of Ram Bakhsh or of 
Jhau for at that time any title they had as heirs of Jhau had already 
accrued, and as we have remarked the entire character of Dallo’s and 
defendant’s title and possession as against ^63] them was opened out by 
the pleadings, and properly fell to be decided in that case, and cannot 

be raised again. a , 

We decree the appeal with all costs and reverse the decrees of the 

lower Courts and dismiss the suit. 


1878 

JAN. 21. 


Appel¬ 

late 

Civil, 


1 A. 560. 


439 



ALLAHABAD] CHADA:^^I LAL y. ML'HAMMAD BAKHSH, &C. 


[CIV. 


1878 

Jan. 21. 


Appel¬ 

late 

Civil. 


1 A. 563. 


APPELLATE CIVIL. 

Present: 

Mr. Juslice Pearson and Mr. J7istice Oldfield. 


ChADAMI LaL iPhintitt) V. ML’HAMMAI) EaKHSH and ANOXHEPv 

{Defendants). [2ist January 1878.J 

i A. 563. 

Pre-emi.tion hused on contract—Citslom. 

1. A plaintiff, who fails in asuit for pre-emption based on the administration 
pipers of the current settlement, cannot, in appeal, fall back on any condition of 
pre-emption entered in the previous administration paper, and claim the same 
relief on the basks of custom. 

•2. An entry of the right of pre-emption in a former administration-paper would 
not necessarily establish, though it may be evidence towards, such a custom. 

[2-Exp., 2 A. 87G (F.B.), 16 A. 40(48;.] 

JUDGMENT. 

[563] Oldfield, J.—This suit has been brought to recover certain 
shares in mau/a Saran Top and Mahal Bagh, pargana Kanauj, by right of 
pre-emption based on the village administration-papers of the current settle¬ 
ment. It was urged in defence by tlie purchaser [564] that the village 
administration-papers are not binding on his vendor, who was no party 
to them, and that, as a matter of fact, the plaintiff refused the offer of 
the estates when made to him. The lower Court has dismissed the claim 
finding in favour of the answering defendant. The objections now taken 
in appeal by the plaintiff appear to us to fail. The wajib-ul-arz of Mahal 
Bagh was not signed by the vendor or any one he represents, and though 
in that of the zamindari mahal there is an endorsement to the effect that 
Gajabhar Lai attested it, there is nothing to show that, if he did so, he 
had any authority to do so. He was the lessee of the owner, Musacnmftt 
Banno, but this position did not give him authority to act for her at the 
settlement. In his evidence he states that be cannot remember about 
the attestation of the icajib'Ul-atz, and he never had any power of attorney 
to act as her agent. 

We concur with the lower Court in considering that it is not 
satisfactorily proved that the vendor or any one he represents was a party 
to the execution of the village administration-papers, or knowingly accepted 
their conditions. Whether or not any similar condition of pre-emption 
was entered in the previous administration-paper cannot affect this claim, 
which is brought on the contract under the recent settlement-paper, and 
not on any w'ell-established custom apart from the contract made under 
the administration-paper, nor would the entry of the right of pre-emption 
in a former administration-paper necessarily establish, though it nii6“ 
be evidence towards proving, such a custom. 
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FULL BENCH. 

Present: 

Sir Mobert Stuart, Kt., Chief Justice, 2Ir. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Dwarka Das and another {Defendants) v. Husain Bakhsh 

{Plaintiff). [22nd January 1878.] 

1 A. 564. 

Pre-emption founded o»i Muhnmmadan law not claimable when vendor is a Hindu. 

When the vendor is a Hintlu. no suit will lie to enforce a right of pre-emption 

based on Mahomed.m law. (H. C. R.. N. W. P.. 1674. p. overruled; 10 

B L H 117 ) 

CD..5A.'li0a’l5);’R..'7 A.755 (F.B.) = 5A.W.N.228.32 C.9S2(9BG)^9C.W.N.S2G.] 

In a suit to enforce a riglit of pre-emption in respect of a dwelling 
house, the suit being founded on Muhammadan law, the plaintifi claiming 
such right as a neighbour of the vendors-defendants in the suit, who were 
Hindus, the plaintiff and the purchaser, also a defendant in the suit, being 
Muhammadans, the defence raised the question whether a suit to enforce 
a right of pre-emption founded upon Muhammadan law was maintainable 
where the vendor was a Hindu. The Court of farst ‘"'stance aid no 
determine this question, but dismissed the suit. On appeal the lowei 
appellate Court, reversing the judgment of the Court of hrst ‘^stance, held, 
with reference to the case of Ckundo v. Alim-ud-dm (1) that a suit to 
enforce the right of pre-emption founded on Muhammadan 
maintainable wliere tlie vendor was a Hindu, and gave the plaintiff 

The defendants appealed to the High Court, again contending that 

under S. 24 of Act VI of 1871. the vendors being Hindus, the Muham¬ 
madan law of pre-emption was not applicable. 

REFERENCE TO THE FULL BENCH. 

Spankie and Oldfield, JJ. referred to the Full Bench the question 
whether the Muhammadan law of pre-emption applied, with the following 

""^“"^ThV^estion was decided in the affirmative by a majority of three 
out of four Judges comprising a Full Bench of this Court in Chundo 
V. Alim-ud-din {1). One of the Judges composing the Court however 
dissented, and the Chief Justice subscribed to the view taken, with hesit¬ 
ation We have considerable doubts as to the correctness of the ruling, 
which is opposed to one by the High Court of Calcutta m Poorno Sll^dl 
V Hurrychurn Sumuih (2). and thinking it desirable that the question be 
reconsidered, we refer it to the Full Bench of the Court. 

JUDGMENT OF THE FULL BENCH. 

[566] Stuart, C. J.—I am reminded by the order of reference that 
in the case of Chundo v. Alitn-tul-din (1) I gave my judgment with hesit¬ 
ation. I did BO.no doubt, but chiefly, if not solely, in consequence of 
the deference I felt for the opinion of my colleague, Mr. Justice bpankio, 
in the case of Shumshoolnissa v. Zohra Beebee (3), who bad most care- 
lullv and anxiously considered the question now referred m the long judg¬ 
ment he therein delivered. I cannot, however, say for myself that I had 

(1) N.W.P.. 1874. p. 38. (2) 10 B L.R.. 117. 

I3j H.C.R., N.W.P., 1874, p.2. 
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any doubt, chat is. any argumentative doubt, on the question then before 
us, and 1 remain of the opinion I then expressed and subsequently in the 
Full Bench in t)ie above case of Chiuulo v. Alim-id-din (l), and this is 
my answer to the reference. 

Pearson, .1.—For the reasons given in my judgment of the Ist 
December, 18/3, in Full Bencli, in the case of Chwido v. Alini-ud-din (1), 
1 adhere to tiie opinion therein expresseti. 

Tlrner, .J.—I have never been able to accept the groundson which 
it was contended that on the sale of the property by a Hindu a right of 
pre-emption arises. Our Courts are not strictly bound to enforce the law 
of pre-emption unless founded on custom or contract, though they have 
gone so tar as to give eflcct to that law where the vendor is a Muham¬ 
madan. The circumstance that on a sale a right of ])re-emption accrues 
greatly aftects the value of the propei’ty, and it has always appeared to me 
most inequitable to allow such a claim to be asserted on the sale of the pro¬ 
perty by a Hindu, if it be not biise<l on local custom or special agreemeot. 

Spankie, J.—Tlie point lias lieen so exhaustively argued in the 
decision of this suit and in the Full Bencli case cited in the order of refer¬ 
ence that it is quite unnecessary to go over the ground again. I would 
say tliat, as the purchaser bought the property from a Hindu, there is do 
right of re-purchase from him under the Muhammadan law of pre-emption 
on the ground that the vendee and pre-emptor are both Muliaramadans. 

Oldfield, J.—The Muhammadan law recognises the right of pre¬ 
emption on the ground of avoiding tlie inconvenience to a neighbour which 
might arise by the sale of adjoining property to a stranger. The right 
can be claimed by all description of persons without reference to difference 
of religion. We find in the Hedaya [567] that " the privilege of Shaffa U 
established after sale, and the right of the Shaffee is not established until 
alter demand he regularly made, ttc.” Tliese and similar passages imply 
only that a complete title to claim the right of pre-emption accrues only on 
completion of sale, when the former owner’s interest in the property has 
ceased, but the right itself would seem to spring out of a rule of Muham¬ 
madan law enacted in the interest of neighbours, and which would seem to 
be binding only on all those owners being vendors of property who are 
subject to Muhammadan law and who necessarily hold their property 
subject to this rule of law, which will affect them and the property 
wherever a sale takes place to bring the rule of law into operation. 

I concur in the view taken in Poorno Singh v. Hurry Churn Surijudi 
(2). I would reply that the Muhammadan law of pre-emption does not 
apply to the case referred. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and d/r. Justice Turner. 


Maratib Ali {Plaintiff) v. Abdul Hakim and others 

{Defendants). [23rd January 1878.] 

1 A. 567. 


Pre-emytion based on agreement—Custom set up in special appeal. 

1. Where a suit to enforce a right of pre-emption, on the basis of 
the administration-paper as a matter of agreement and not of custom. 
tried and investigated, parties cannot be allowed on special appeal ^ ^ 

custom. 


(1) H.C.R.. N.WhP.. 1874. p. 28. 


(21 10 B. L. R., 117- 
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2. A claim based on the administration-paper docs not exclude a claim under 
Muhammadan law. 

A suit to enforce a right of pre-emption in respect of a share m a 
certain village, the suit being founded on an agreement contained in tlie 
village administration-paper and on the Muhammadan law of pre-emp¬ 
tion, was dismissed bv the first Court on the ground that the administra¬ 
tion paper was nob signed by the vendor and the agreement was conse¬ 
quently not binding on him, and on the further grouna that the plaintitl 
had not fulfilled the conditions of the Muhammadan law of pre-emption. 
On appeal, the lower appellate Court also held that the claim on the 
agreement was unmaintainable, as the vendor iiad not siped the admi¬ 
nistration-paper, and that the claim on the agreement excluded the claim 

based on Muhammadan law. x., i • 

On appeal to the High Court, the plamtilT contended that the claim 

on the administration-paper did not exclude that based on the Muham¬ 
madan law ; and that the mere fact that the vendor had not signed the 
administration-paper did not allect tlie claim thereon, the administration 
paper being only a record that the custom of pre-emption prevailed. 

ORDER OF REMAND. 

[568] The second plea is overruled because it was admitted tliat 
the existence of the right of pre-emption was entered in the record as a 
matter of agreement and not of custom, and on these averments the suit 
has been tried and the issues fully investigated; but the validity of the 
first plea must be admitted. The claim based on the wajib-ul-arz did 
not exclude a claim under Muhammadan law. The lower appellate Court 
must determine whether the appellant had. under the Mu laminadan law, 
the right of pre-emption, and secondly, if he had the right, whether he 
duly performed the conditions which, under the Muliammadan law, are 
essential to the validity of the right, namely, the immediate expression of 
his intention to purchase and immediate demand. 


FULL BENCH. 

Pkesent : 

Sir Robert Stxiart, Kt., Chief Juntice, Mr. Justice Pearsoi:, Mr. Justice 

Turner, and Mr. Justice Spunkie. 


JAISHANKAR AND ANOTHER {Decrec-holdcrs) V. Tetley 
{Judgment-debtor). [23rd January 1878.] 

1 A. 586. 

Limlation Act {1671), Sch. IJ. Arts. 106 and 167-Execution of decrees obtained on 
bond sjiecially registered—Act .KX of 1866, Ss. 62 awl 63. 

Applicabiona for execution of dccreea obtained on bonds specially regiotered 
under Act XX of 18GC are governed by Art. 167, and not 16G, of Sch. II, Limit¬ 
ation Act. 

[Dill., 5 B. 673 (676).] 

On an application for the execution of a decree which had been 
obtained under the provisions of S. 53 of Act XX of 1866 upon a bond 
specially registered under the provisions of S. 52 of that Act, the Court of 
first instance held that the application was barred by limitation under Art. 
166 and also under Art. 167, Sch. II, Act IX of 1871. The decree-holders 
appealed to the High Court. 


1878 

JAN. 23. 

Appel¬ 

late 

Civil. 

1 A. 567. 


1878 
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Full 
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Full 

Bench. 

1 A. 568. 


REFERENCE TO THE FELL BENCH. 

Tile Court (Stuart, C. J,. and TriLVER. J.) referred to the Full 
Bench the (luestion whether tlie application was governed by Art. 166 or 
Art. 1C7, Sell. 11 of Act IX of 1871. 

JUDGMENT OF THE FULL BENCH. 

[587] Stuart, C. J.—I agree witii the other members of the Court 
that the appeal in this case must be allowed. Art. 167. Sch, II of Act IX 
of 1871 clearly applies and governs the case, and the application therefore 
is not barred. 

Pears(.*x, j.— In my opinion the appeal lies. The law of limitation 
applicable to the case appears to be Art. 167. Sch, II of Act IX of 1871. 
Art. IGG is not apiilicablo, for execution is not sought of a decision but of 
a decree. The apjilication is clearly within three years of preceding 
applications to enforce or keep in force the decree, and is therefore not 
barred. 

Turner, J.—It is admitted at the bar that the application is not 
barred by limitation, if the application is governed by Art. 167, Sch. II of 
Act IX of 1871. There were clearly applications sufficient [588] to keep 
the decree alive made within three years before the present applicatioc 
was presented. That the application is governed by the provisions of that 
aiticlo I have held in Jliscellaneous Special Appeal No. 10 of 1877 (1). The 
order of the Court below must lie reversed, and the proceedings returned to 
that Court that the application may be disposed of on the merits. The 
costs of tiiis appeal should abide and follow tlie result. 

Spankie, j.—I concur in the view expi-essed by Mr. Justice Turner. 

FULL BENCH. 

Present: 

Sir Bobert Stuart, Kt., Chief Justice, Mr, Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Makundi Lal [Plaintiff) v. Kaunsila [Defendant). 

[24th January 1878]. 

1 A. 568. 


of decree—Right of aiiction-pnrchaser to recover purchase-money on 
aside—Fraud on the part of decree-holder—Fraud on the part of 


Sale in erecution 

sale being set aside—Fraud on the part 
auction-purchaser — Minor—Claim for costs of suit. 

In execution of a personal decree for money, a decree-holder fraudulently 
brought to sale the property of a minor. The minor brought a suit to set aside 
the sale and recovered possession of the nroperty from the auction-purchaser- 
The latter sued the decree-holder for recovery of the purchase-money with inter¬ 
est. and the costs incurred by him in defending the suit brought by the minor- 
It was found that the auction-purchaser was neither a party to, nor aware of. 
the fraud on the part of the decree-holder ; but it was also found that ho was 
aware that he was purchasing the property of a minor, and that he did no 
ascertain whether the sale was warranted by the terms of the decree. . . 

Held by a majority of the Full Bench, that this knowledge and this 
on his part did not disentitle him to recover the purchase-money from * 
decree-holder. (H. C. R., N. W. P., 1874—168. Distd.). 

Held, also, that he could not recover the costs incurred in defending ^ A 
brought by the minor, as he ought not to have defended it, at any mte with 
obtaining a guarantee from the decree-holder for the costs to be incurred. 


(1) Wilayat-un-nissa v. Najib-un-nissa, 1 A. 583. 
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Per Stuart C J. That under the circumstances, the auction-purch-isor was 
guilty of fraud, at the least, of negligence in purchasing vvith notice that the 
property belonged to a minor, and in failing to ascertain whether the terms of 
the decree warranted its sale, and that therefore he could not recover. 


1878 

JAN. 24. 


[D.. 2 A. 780.] 'ETJ-Lh 

This was au appeal to the Full Court under S. 10 of the Letters BENCH. 
Patent. 


JUDGMENT OF THE DIVISION BENCH. 

[570] StL’ART, C, J.—I am of opinion that the judgment o( the Judge 
is wrong and must be reversed, and that the decree of the Munsif should 
be restored. The facts are these : On the 20th September, 1867, plamtitt 
purchased at auction two pies four gandas share in mauza Ballipur Tatta, 
pargana Chail, in execution of a decree of Hira ^ngh father of Beni 
Prasad, the present defendant, against Tikaitin. This decree iiad been 
obtained in a suit on a liond which had been executed by Tikaitm, and in 
which she hypothecated the property of Ganga Dm. who was ac the time 
a minor She herself had no moans or property of her own. and m tact 
lived on offerings received by her in charity, and the money borrowed. 
Rs 100 was to meet her own personal wants, and not on account of any 
necessity relating to the interest or benefit of her minor son Ganga Dm 
had been made a defendant in the suit by Ilira Singh, hut tlie fact o us 
minority had been brought before or had come to the Knowledge of the 
Court for the decree given was against Tikaitin herscll exclusive y. The 
attempt, therefore, to execute the decree afiainst the property o the minor 
could not but fail; and in a suit instituted by the minor, after he heemne 
of ace, acainst the auetion-purcliaser, he obtained a decree, dated tiie 29th 
November 1873, for possession of his property, and which of course had 
the effect of invalidating and setting aside the auction-sale itself. 

Under these circumstances, the auction-purchaser now brings the 
nresent suit to recover back from the defendant, Beni Pr.i,sad, the son and 
heir of Hira Singh, the original decree-holder, and Tikaitin, the amount of 

the sale-price and the costs which he ‘^^d l‘^!^ation with 

Ganga Din, together witli interest on [571] both. Tikaitin make-> no 
defence and the other defendant. Beni Prasad, simply denies that tliere 
is any 'cause of action against him, and that he is not liable to the 
claim The Munsif was of oninion that the doctrine of caveat einptor 
•iiinlied and in support of this view of the law referred to the ruling of 
this Court in the case of Kclh/ v. Gohind Das (1) : he therefore dismissed 
the claim with costs and interest. On appeal to the Judge the decision 
of the Munsif was reversed, he relying on another earlier ruling of this 

Court in the case of NoAkunlh Sahee v. Asmun Matho (2). 

In special appeal it is now contended that the plaintilf had purchased 
with notice of Ganga Din's minority, and that on the authority of the 
above ruling in Kelly v. Gobind Das (1) the doctrine of caveat eviplor 
clearly applies. The bad faith of the decree-holder in attempting to sell 
the minor’s rights under a decree whicli applied only to his mother I do 
not for one moment defend. In such a case as this, however, the decree- 
holder’s conduct, however bad, is immaterial, unless tlie auction-purchaser 
is considered to have shown the opposite qualities, and to have acted 
honestly and in good faitli, i.e., that he became the purchaser of the 
minor’s property in the honest belief that it could legally bo sold in execu¬ 
tion of the decree. The only ground for holding that he entertained such 

(1) H.C.R., N.W.P., 1874, p. 169. (2) H.C.R.. N.W.P., 1878. p. 67: 
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an honest hehef was what is stated to have i)een an official announcement 
or proceeding read at the time of the sale that the minor’s rights would 
be included. ^ It is stated to have been reported to the Civil Court that 
the name of Ganga Din’s mother was not unon the revenue record, but 
only his (the minor’s), and that, thereupon the Court made an order to 
put up the rights of both mother and son to sale. How the Court could 
have done this, in the face of its own decree, it is difficult, if not impos¬ 
sible, to understand, but of itself it appears to atiford no sufficient excuse 
for tlie plaintih s deliberately going on witli his purchase; and it cuts both 
ways, for if it is good lor the auction-purchaser it was equally good for the 
decree-holder, and the latter had as much right and reason to rely upon 
it as the former; and assuming that they both thus acted in good faith, 
i.p... in honest reliance on the Court s announcement or order, what is the 
necessary consequence? Namely, that [572] the decree-holder has at 
once a good answer and can safely say caveat emptnr to the plaintiff. 
After the first hearing of the case we ordered that :\rakundi Lai, the 
auction-purcliaser, should attend and give his evidence before us as to 
liis knowledge of the facts relating to the sale. He appeared and stated 
that he was a mahajan and had been such for upwards of twenty years; 
that be was in the habit of going to the Collector's Court, and it happened 
that he was there on the day of this sale, and bid. He did not at first 
know that it was the property of the minor that was to be sold, but a 
proceeding was road out to the effect tliat tlie riglits and interest of 
Tikaitin and Ganga Din, the minor, wei'e to lie sold in execution of a 
decree neld by Hira Singh. He then knew that it was the property of 
the minor tliat was to he sold, and he understood that the money was to 
be applied on account of expenses incurred in the maintenance of the 
minor. He does not say anything about the decree, or that he had seen 
it, or that he knew its terms, but lie makes tlie singular statement that 
he believed the decree-liolder was present at tlie sale, that is, in the same 
place with himself, hut he had no conversation with him, he was not 
iicfjnainted with him. Notwithstanding, he adds that, from what he had 
been told about the sale-proceeding and the proceeding from the Collect¬ 
or, he was sabis6ed that tlie propei’ty of the minor could be sold, and 
he offered Rs. 230. He added that it is not his habit to make inquiries 
except as regards the value of the property to be sold, and “ I take into 
consideration whether the auction involves any dispute or does not, when 
the judgment-debtor is a minor. In such a case I do not bid at all. In 
the present case I tliought from what took place that there would be no 
dispute, and I bid.’ This is surely a very extraordinary and far from 
satisfactory explanation by a mahajan of twenty years’ experience. There 
appears to me to be bad faith on the face of his deposition, and that the 
real meaning and significance of the portion of it I have just quoted was 
that he determined to take the risk of the minor’s subsequently disputing 
the sale. My belief is that botli parties, the decree-holder and auction- 
purchaser. were in bad faith, and that in trying to overreach each other 
they have simply contributed to the well-known contention which 
results in honest men coming by their own. The plaintiff-auction* 
purchaser tells us distinctly that he made the purchase CS73] with 
the full knowledge that the property belonged to the minor, and that 
the fact that it was the minor’s property was publicly and distinctly 
announced at the sale. Yet, although the decree-holder was present, 
he makes the ridiculous excuse that he had no conversation with him. 
and that he was not acquainted with him, nor did he take any pains 
to ascertain the terms of the decree. And this from an acute and 
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cautious mahajan of twenty yeai's' experience! The very words of the 
decree are these,—“Having duly considered the arguments of both the 
parties, it is ordered that a decree be given in the plaintiff’s favour for 
the amount claimed, witli costs iind interest, against the female defend¬ 
ant. She is to pay the amount ot the decree in a year. Pleaders to 
get their fees.” All this the auction-purchaser was bound to know, and 
if he was content with the sort of genend inquiries he appears to have 
made, he must take the consequences. He had every opportunity and 
the means for ascertaining the real state of the case, and I cannot 
listen to him for one moment when he states that, although the decree- 
holder was present with him at the sale, nothing passed between 
them. Under all the circumstances, and having regard to his own evi¬ 
dence, the auction-purchaser must be taken to have had not only full 
notice of the minority of the person wliose property he was seeking to 
purchase, but as having lent himself to a proceeding not only illegal and 
invalid in itself but grossly in fraud of the minor’s rights. It was argued 
before us that the doctrine of caveat cmptor does not apply to a public 
sale ; but for this opinion there does not appear to he any authority, 
although in a case like the present it is unnecessary to consider the 
question. Such a view of the law probably arises out of a misappre¬ 
hension of the rules of the common law of England as to sales in market 
overt, but which can have no possible ap[)lication to the sale in execution 
of a decree in India of the rights and interests of a minor. And in such a 
case as this where, under cover of. a sale of such rights and interests, the 
minor’s proi)erty was attached and taken, it would be subversive of all jus¬ 
tice if an auction-purchaser was not made to feel the risk he ran, and that, 
to say the least, he was fully, if not within the jjrinciple at least, liable to 
the penal consequences of the rule of law in question. The peril he under¬ 
took was in truth greater than that of a venturous buyer shutting his eyes 
to [374] his possible danger, for he clearly know of Ganga Din’s minority 
and all the circumstances when he appeared at tlie sale, and l^e tlierofore 
not only acted in bad faith, but involved himseif in a risk as purchaser 
which was different from that against, only because it was much greater 
than that against, which the doctrine of caveat emptor is directed. I 
should add that I cannot accept the ruling of this Court in the case of 
Neelkunth Sahee v. Asmun Matho (1) ; hut I fully adhere to my own ruling 
in the case of Kelly v. Gohind Das (2), in which the judgment was very 
carefully considered by Mr. Justice Spankie and myself There was 
another case referred to by the respondent, that of Doolhin liar Nath v. 
Baijoo Oojha (3), where the auction-purchaser succeeded in recovering 
his money. The case, however, is not well reported. There was a speciality 
in respect bo the property sold being jayir, and, therefore, not subject to 
sale; and it was stated, although it does not appear from the report to 
have been proved, that the auction-purchaser was aware of the property 
being jagir. If he was aware of the objection, he acted in bad faith, and 
I must dissent from the ruling. On the other hand, if he was not aware 
of the nature of the property and of its exemption from sale in execution, 
then he was simply deceived and misled by the decree-holder, and the 
judgment of this Court was clearly right. But in neither view of tho case 
would the rule of caveat emptor have applied. That doctrine relates to 
defects, latent defects, which the seller, at the inception of the contract, 
does not or is not bound to know or to inquire into, the purchaser taking 


fl) N.W.P.. 1871, p. 67. 

(8) H.O.B., N.W.P.. 


f2) H.O.R., N.W.P., 1874. p. 160. 
1867, p. 60. 
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Ihfi risk of the Hlalna quo. The doctrine, in truth, if it does nob contem- 
pliUe absolute good faith on both sides, at least puts tlie burden of inquiry 
and investigation on the seller, but it has not the same application where 
there is anything in the nature of bad faith or fraud. Tlie precise terms 
of the decree cannot be got over, and no announcement by the Court 
which issued it or by any officer could avail to the contrary: and if the 
plaintilf might contend that, at any rate, he was misled, it was a mislead¬ 
ing which could give him no cause of action against the present defendant, 
for it was a misleading which he could only share with him, seeing that 
the defendant was as much entitled to rely on the Court’s order {to put 
up the minor’s rights to sale) as [575] the plaintiff. Yet such an order 
was tlie plaintilT s only ground for the claim he makes in this suit against 
the defendant. On the other hand, any difficulty he experienced, and he 
must, under the circumstances, have felt some, should have put him on 
his inquiry as to the ownership of. and title to, the property. But be 
chose to go on. and what he might have easily ascertained, if he did not 
already know, has come to pass to his loss. In short, the sum and 
substance of the case is this ; tlio decree-liolder attempted to sell the pro¬ 
perty, and tlie auction-purchaser took the risk on tiio chance of the sale 
not being successfully disputed hy the minor and lost his money on the 
venture. I would decree the appeal, reverse the judgment of the Judge, 
restore tlie decree of the Munsif, and dismiss the suit with costs in all 
the Courts. 


Oldfield, J. —nira Singh, father of Beni Prasad, defendant, sued 
on the 17th January 1866, Tikaitin. the mother and guardian of Ganga 
Din, for tl)e recovery of a sum of money lent on a bond executed in bis 
favour by Tikaitin and her son Ganga Din, and obtained a decree against 
Tikaitin, dated the 27th January 1866 : the decree was a mere money- 
decree and a personal decree against her and nob in her representative 
capacity. In execution of this decree, however, the decree-holder caused 
tlie rights and interests of both the lady and of Ganga Din, then a minor, 
to be sold. It appears tiiab it was reported to the Civil Court that the 
lady’s name was not borne upon the revenue records, but only the minor’s 
name was on tlie records, and the Court made an order to put up the 
rights and interests of both persons to sale, and the said rights and in¬ 
terests. representing a two-pie four-ganda share in Ballipur, were sold 
and purchased by the plaintiff on the 20th September 1867. Subsequently 
Ganga Din, on attaining his majority, brought a suit against the decree- 
liolder and the plaintiff, the auction-purchaser, and Tikaitin, to invalidate 
and cancel the bond and the decree of the 27th January 1866, obtained on 
it, and to establish his right in the property sold. The decree-holder did 
not defend the suit, and Tikaitin pleaded that the loan under the bond 
was a personal loan to herself, and tho Court made a decree, on the 29bh 
November 1873, in favour of Ganga Din, and held that the money had 
not been lent for tlie use or to meet the necessities of the minor so as to 
render him or his property liable under Hindu law. 

[576] The plaintiff, the auction-purchaser, now sues to recover from 
the defendant, the son and heir of the original decree-holder, and from 
Tikaitin, tho amount of sale price and costs with interest incurred in the 
suit brought by Gunga Din against him. The Judge has reversed ta0 
decision of the Munsif, who held that plaintiff had no cause of action 
against defendant, and has remanded the case for trial on the merits. 
The defendant (heir of the decree-holder) now appeals against this judg¬ 
ment. The facts disclosed appear to me to show' an amount of bad fait 
on the part of the decree-holder such as should entitle the plaintiff to 
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recover from him. The decree he obtained was a mere money-decree 
against Tikaitin personally, notwithstanding which fact he obtained 
through the Court in execution of his decree the sale of the rights and 
interests of the minor whom the decree did not affect. The decree-holder 
was best acquainted with the nature of the decree lie had obtained and 
cannot be exonerated from tlie imputation of having deliberately permitted 
rights and interests of a person not touched by the decree to be sold 
and bought by the plaintiff. Indeed, he by his i)leader appears to have 
pressed on the Court to order the sale of the minor’s interests on the 
ground that the money had been lent for the maintenance of the minor, a 
fact disallowed in the suit hrouglit l>y the minor, where it was held 
that the money was not lent for the minor’s benefit. The decree- 
holder’s bad faith is not confined to the sale-proceedings but attaches 
to his conduct throughout. Tlie bond which hypothecated the minor’s 
property, and on which the decree-holder obtained his decree, has 
been held to have represented a loan to Tikaitin for her own use and 
not for the benefit of tire minor, and notwithstanding that Ganga Din 
was a minor when the bond was executed, y^t the decree-holder did 
not scruple to take a boml in which he the said minor is represented 
as one of the contracting parties contracting in his own person. I can, 
on the other liatid, discover no grounds for attributing hid faith to 
the auction-purchaser. No doubt he knew he was purchasing a minor’s 
rights and interests, hut tliis knowledge does not necessarily imply 
connivance in any fraud on the minor, nor have the lower Courts found 
fraud on his part, nor is it imidied tliat he knowingly bought what he 
knew was a risky purchase. He seems to have lionestly believed that the 
minor’s rights and interests were [577] properly saleable under tlie decree, 
and when, in cour.se of execution-proceedings taken by the decree-liolder 
under the decroo, the C^iirt ordered the sale of the minor's interests, lie 
was justified in believing tliat tliose interest.s were properly saleable 
under the decree. Hemiglit, perhaps, have been somewhat more careful 
in looking into the decree, hut at most was guilty of some carelessness, 
and not of tho liad faith or sharp practice to wliich the conduct of the 
decreo-holdor appears to me to amount, and I tlierefore consider his 
position to he a better one thin that of the decree-holdor. The cases 
referred to by the Judge ajipoar to me inucli in point, while the facts in the 
case of Kiilh/ v. Gohind Dan (1) appear somewhat different. In tliat 
case Kelly, tho auction-purchaser, bought at auction-sale property which 
ho had already privately purchased and then conveyed to his wife, and he 
must have known tlie insecure nature of his auction-purchase, which was 
afterwards set aside at his wife's suit, and he may well have been held to 
have bought accepting the risk, and so not entitled to recover back his 
purchase-money from the decreo-holdor. I would allirm the decree of the 
lower appellate Court and rem ind the suit to tlie Court of first instance, 
that the amount due to the plaintiff might ho ascertained, and a decree to 
that amount should ho given against the heir of the decree-holder as his 
representative, and I would dismiss this apiieal with costs. 

The plaintiff appealed to the Full Court against the judgment of 
Stuart, C.J., under Cl. 10 of the Letters Patent. 

JUDGMENT OF THE FUI.L BENCH. 

[878] Stuaut, C. J.—I adhere to my first judgment, having heard 
nothing from the bar when tho case came before the Full Bench, or from 
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the other menibers of the Court, to induce me to change my opinion in 
any respect. 

Pearson, TuuNEr., Spankie, and Oldfield, -J.J. coucurhng.—The 
purchaser has appealed to the Full Court, and it is contended on his 
behalf that there is no evidence of any fraud on his part nor of any such 
laches as disentitle liim to recover, and that as a hnna Me purchaser he 
IS entitled to the return of his purchase-money now that the sale of the 
minor’s share has in elfect been set aside. Firstly, then, as to the question 
of fraud, it is to ho noticed that no allegation was made in the written 
statement filed by the decree-holder imputing fraud to the purchaser. It 
was indeed stated that he was acquainted witii the circumstances set out 
in the proceeding ordering tiie sale; that lie knew he was purchasing the 
property of a minor brought to sale for tlie satisfaction of a debt stated 
to have been contracted on the minor’s behalf; hut it was not alleged 
that he w’as aware the delit had not been so contracted, nor that he was 
aware the order for sale was nob warranted by tiie terms of tlie decree. 
The Munsif having dismissed the suit without trial, the only evidence as 
to the present appellant s knowledge of the circumstances of the sale is 
that which is to he derived from the esamination of the present appellant 
in the High Court. That evidence is insufliciont to justify the inference 
that he was in any way a party to or had cognizance of the fraud of the 
decree-holder. 

It is. however, argued that the purchaser ought not to recover his 
puiohase-money because lie was aware he was purchasing the property of 
a minor, and therefore incurring risk, and that in the next place he did 
not take the pains to see that tho order was warranted by the decree. 
To hold that the purchaser, if the sale of a minor’s property is set aside, 
is not entitled oO recover back the consideration from a third party who 
has brought about the sale and obtained the consideration, would very 
gieatly depreciate the [579] selling value of the property of minors, and 
no authority lias been cited to support the contention. It is nob apparent; 
\Yhy in purchasing the property of minors the purchaser should be deprived 
of an equity which cannot injure the minor, and to which a purchaser 

would be entitled if the property purchased had belonged to a person of 
full age. 

If the doctrine of caveat eniptor applies where the sale has been 
practically set aside, then it may be proper to hold that the omission to 
see that the order of sale was warranted by the decree amounted to such 
a want of reasonable care as to deprive the purchaser of his right to relief. 
Bub should nob the question of wliat amounts to reasonable care be 
considered in reference to the circumstances of the place ? In England 
purchases of real estates are rarely made without the intervention of a 
solicitor and a scrutiny of title. In these provinces such precautions are 
almost entirely unknown. However this may be, it would be going too 
far bo hold that the mere omission to see that the order for sale was 
vvarranted by the decree ought to deprive the purchaser of relief under the 
circumstances at present known to the Court, if on other grounds he is 
entitled to it. Assuming then that the purchaser was innocent of fraud 
and purchased in the bona fide belief that the minor’s property was 
properly saleable, there seems no reason why he should not recover back 
his purchase-money from the decree-holder through whose misfeasance 
the order for sale was obtained. This case is clearly distinguishable from 
Kelly s case (1) which have been cited at the hearing. Here the sale has 


(1) N.W.P., 1874, p. J68. 
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been virtually set aside so far as regards the rights and interests of the 
minor, the owner of the share. In Kelly's case the sale was not set aside. 
Kelly, knowing that his wife had already purchased the judgment-debtor’s 
interests in the property offered for sale, purchased what was offered for 
sale, that is to say, wliatever right, title, or interest remained to the 
judgment-debtor in the property. On similar grounds it has been held in 
other cases that a purchaser at auction in execution of decree is not 
entitled to recover back his purchase-money or compensation, although it 
may be subsequently discovered that the judgment-debtor has a less 
interest in the property offered for sale than was suggested by the 
[580] advertisement or even no interest at all. But in these cases also 
the sale has not been set aside. 

But while the present appellant is entitled to recover from the 
decree-holder his purchase-money and reasonable interest, it cannot be 
held that he can recover the costs of a suit which he should not have 
defended. On receiving information of the minor’s claim he might have 
investigated it, and by surrendering the property have escaped tlie costs 
of suit. Had he wished to protect himself from those costs he might have 
informed the decree-holder that he declined to defend the suit unless he 
obtained a guarantee for the costs. In the absence of such a guarantee he 
cannot recover anything on this account as against the decree-holder. 
The decree of the Division Bench, so far as it dismisses the claim to the 
purchase-money and interest, is reversed, and the order of the Judge 
affirmed with proportionate costs. 

Tikaibin did not appear in the Court of first instance nor in the 
Judge’s Court, nor did she appeal the Judge’s order to the Court, but in 
carrying out the order the Munsif should see that some cause of action is 
established against this defendant; at present no cause of action is 
disclosed. 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Turner, and Mr. Justice Spankie. 


Fakir Muhammad (Decree-holder) v. Ghulam Husain and an(jther 

{Judgment-debtors). I29th January 1878.] 

1 A. 580. 

*• Date of applying”—Meaning of expression in Limitation Act {J871), Sch. II, Art. 

167. 

1. By the F.B. “ Tho date of applying to the Court” means the particular 
date on which the application is actually presented, and not the last day or any 
other day on which the application was peodiog. 

2. (By tbe Divn. Bench). An application by the decree-holder for the stay 
of execution proceedings is not an application to enforce or keep in force a 
decree. (18 M.I.A. 479, H.l. 

[ 1 — P., 80 0. 761 (770); R., 22 B. 722 (726). 1 C.W.N. 260 (2631, 8 C.W.N. 251 (255); 

10 C.L. J. 479; 2—F., 3 A. 767.] 

REFERENCE TO THE FULL BENCH. 

The Court (STUART, C. J., and Turner, J.), referred to the Full 
Benoh, tbe question as to the construction to be placed on the term “ the 
date of applying" used in Art. 167, Sch. ii of Act IX of 1871. 
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ORDER OF REFERENCE. 

This case turns on the construction to be placed on the term “ the 
date of applying to tiie Court.” Does tliat term mean the date on which 
an a])pIication is made, or can it he interpreted to mean any or the last 
day on whicli the application previously made was pending before the 
Court? The former construction may in inany cases work great hardship, 
and IS oi)poscd to the construction placed hy the Judicial Committee of 
tlie Privy Council on the language of the former Act (1). But grave as the 
injustice may be, \ye are constrained to give effect to the law if its terras 
are free from ambiguity. The point, liowever. is of such importance that 
we consider it should be determined by the Full Bench, and refer it 
accorclinglv. 


.JUDGMENT OF THE FULL BENCH. 

f582j Stiart, C. J. It appears to me that the judgment of the 
Privy Council (1) referred to has no application to the present case, That 
was a judgment under a totally different limitation law from that which 
we have now to consider. S. 20 of Act XIV of 1859 provided that “ no 
process of execution sliall issue from any Court not established by Royal 
Charter to enforce any judgment, decree, or order of sucii Court, unless 
some proceeding shall have been taken to enforce such judgment, decree, 
or order, or to keep the same in force within three years next preceding 
the application forsucli execution.” But the provisions of Act IX of 1871 
are much more precise, for under No. 167 of the second schedule the time 
when the period of limitation begins to run is “ the date of applying to 
the Court to enforce or keep in force the decree or oiucv.” I can Quite 
understand that this may operate harshly in many cases, but the meaning 
is too plain, and it is that the date of the applying to the Court ” is the 
particular day on wliich the application is actually presented, and not the 
last or any other day on whicli tlie application was pending. 

Pearson, J.—The date of applying must in my opinion be held to 
be the date of making application. But an application to enforce or keep 
in force may not be exclusively an application of the nature described in 
S. 212 of Act VIII of 1859. 

Turner, J.—However inconvenient may be the construction, 1 feel 
bound by the plain terms of the Act to hold that the date of applying 
means not any day on which an application may be pending but a cer* 
tain day, the day of its presentation; but the Court may not feel con¬ 
strained to hold that by the term applying we are to understand only an 
application to execute the decree. Any application made to a Court 
dui'ing the pendency of proceedings in execution to enforce or keep in 
force the decree might be held to give a date from which limitation might 
he calculated, and 1 am confirmed in this view by the more explicit 
language of the Act recently passed. 

[583] Spankie, j.—I concur. 

JUDGMENT OF THE DIVISION BENCH. 

The case having been returned to the Division Court, the Court 
delivered the following judgment:— 

The period of three years must be computed from the date on which 
the last application to enforce the decree was filed. It cannot be said 

(1) Mahtab Chund \. Bulra7n Singh, 13 M.I.A. 479. 
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that) the application of the 28tli August 1872, (l) was an application to 
enforce the decree. It was on the contrary an application for the suspen¬ 
sion of the proceedings. Under the circumstances the Court below was 
right in holding the present application barred by limitation. The appeal 
is dismissed with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Ali Shah (Plahitiff) v. Husain Bakhsh and another {Dc/cndrints). 

[4th February 1878.] 

1 A. 588. 

Sale inexeculionof decree — Auction-imrshaser —* Lis pendens ’—' Pes Judicata '—C P C 
{lHo9), S. 2. 

Quoire. Dnes the doctriuo of apply to a purchase in execution of 

decree? (Vide 7 M.H.C.R. 104.) 

Where an auction-purchaser in Court-sale purchased certain property with 
notice of a suit for such property pendinp in a Munsiff's Court which, linwever. 
had no jurisdiction (the value of the property being over Rs. 1,000), held that 
he was not bound to intervene or to contest it by appeal, and that his omission 
to do these things did not preclude him from suing the successful party in the 
previous suit for possession of the property purchased by him at the auction-sale. 

[F., 10 B. 400 (405) ; R., 28 B. 378 (381).] 

All Shah, the plaintiff in the present suit and the auction-purchaser 
of certain immoveable property at a sale in execution of a decree obtained 
by Behari Lai against Raj Bihi (the widow of Khoda Bakhsh—the brother 
of Ghulam Husain—to whom his rights and interests in the property in 
question was conveyed in lieu of dower), purchased with notice that a suit 
by Husain Bakhsh and Muhammad Ali. the sons of a daughter of Ghulam 
Husain, against the judgment-debtors (the legal representatives of Raj 
Bibi) and the decree-holder (Behari Lai) for a share in such property was 
pending, but did not intervene in such suit. After Ali Shah’s purchase 
but before the sale was confirmed, Husain Bakhsh and Muhammad Ali 
obtained a decree against Behari Lai and the legal representatives of Raj Bibi 
for a moiety of their claim, which decree was eventually affirmed by the 

High Court. Ali Shah took no steps to get such decree set aside. He now 
sued to establish his right to such moiety in virtue of his auction-purchase. 
Both the Courts below held that the doctrine of Us pendens was applica¬ 
ble to the suit, and the plaintiff was bound by the judgment in the suit 
brought by Husain Bakhsh and Muhammad Ali and dismissed the suit. 
The plaintiff preferred a special appeal to the High Court. 

JUDGMENT. 

[590] Pearson, J.— It seems to us very doubtful whether the 
doctrine, of Us pendens applies in this case. The decree passed by the 
Mimsif in the suit brought by the heirs of Gulam ’Husain against the 
heirs of Raj Bibi and her decree-holder. Behary Lai, was passed before the 

, (l) Iq tbift application, the decree-holder represented to the Court exe^ukioe 

the decree that partial execution thereof had been obtained, and that the parties would 
probably come to some arrangement respecting the other relief granted by the decree 
and to enable this arrangement to be made, he prayed tba t the proceedings in execu 
tion might be stayed for fifteen days. 
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present plaintiff had acquired a title to the rights and interests of Eaj Bibi 
aforesaid as auction-purchaser by the confirmation of the auction-sale 
I\[oreover. tliat doctrine appears to be applicable to cases in which the 
alienation i.-^ of a voluntary nature, and not to an alienee who has bought 
aproiieriy soln in execution of a decree. Doubtless also there is irresistible 
weight and torcc in the last ground of appeal. The rights and interests 
piucliaseil 1)\ the plaintiff at auction-sale, w’hich may be assumed to 
repre-^ent an eight-hiswas share, fetched a price of Rs. 15,000. The one 
and a half 1 iswa claimed in the present suit is valued at Rs. 2,784-6-0. 
it cannot then he doubted that the value of the three biswas claimed in 
the suit ot Gulani Husain s heirs exceeded Rs. 1,000, and tliat the suit 
was not cognizable by the Munsif. It would be unreasonable to hold that 
the present plaintiff was bound to intervene in that suit, and to dispute 
the claim i>referied in a Court which had not jurisdiction to dispose of 
the matter. We must add that he cannot be bound by a decree w'hich is 
patently invalid, and for tliat reason could not bind even the parties to the 
suit in which it was passed. The question which was tried and deter¬ 
mined in tliat suit is not a res judicata, because the Court which deter¬ 
mined it was not a Court of competent jurisdiction, and is therefore open 
to be adjudicated in the present suit. The decree passed in that suit 
being invalid for want of jurisdiction and nullity, we cannot say that the 
liresent plaintiff*, as successor in title to Raj Bibi, was bound to take steps 
to get it set aside by means of appeal, or that, because he omitted to [591] 
do so, it has become binding upon him, and that he is precluded from bring¬ 
ing this suit. Accordingly we set aside the decrees passed by the lower 
Courts in this suit, and remand it to the Court of first instance under 
Ss. 562 and 587 of Act X of 1877 for disposal on the merits, with a direc¬ 
tion that the costs of the parties in all the Courts shall follow the result. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


Durga Prasad and another {Plaintiffs) v. Nawazish Ali and 
ANOTHER [Defendants) [6th February 1878.] 

1 A. 591. 

Suit fov pre-emption—Amendment of plaint as to price at last stage—Court may refuse. 

In a suit for pre-emption, in which the plaintiff claimed the right on payment 
of a sum less than that mentioned in' the sale-deed, on the ground that that was 
the actual price, and did not, in his plaint, say that he was ready and willing to 
pay whatever price the Court might find to be the actual price, held that the 
Court was not bound, as a matter of law, to allow him to supply this defect by 
amending the plaint at the very last stage, when the suit was about to be dispos¬ 
ed of, and to bring in the very much larger price which be should have offered 
to pay when he brought the suit. 

[D., 3 A. 753 (755).] 

In a suit instituted to enforce their right of pre-emption in respect 
of a share in a certain village, the plaintiffs alleged that the actual pric® 
of the property, was not the price entered in the sale-deed but a smaller 
amount, and claimed the property on payment of such smaller amounti 
without mentioning in the plaint that they were ready and willing to pay 
any price which the Court might find to be the actual price. But on the 
date on which the Court of first instance finally disposed of the suit* 
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they presented an application stating that they were ready to pay 
whatever sum the Court might adjudge to be the actual price. The Court, 
refusing to entertain that application and finding that the actual price of 
the property was the amount entered in the deed of sale, dismissed the 
suit. On the lower appellate Coiurt affirming that decision, the plaintiffs 
preferred a special appeal to the High Court. 

JUDGMENT. 

[592] Turner, J.—We cannot hold as a matter of law that the 
Court of first instance was bound to allow the plaintiff to amend his plaint, 
and to bring in the very much larger sum which he should have offered 
to pay when he brought liis suit. The appeal fails and is dismissed with 
costs. 


APPELLATE CIVIL. 


Present: 


Mr. Justice Turner and Mr. Justice Oldfield. 


Bijai Ram (Defendant) v. Kallu (Plaintiff). 

[llth February 1878.] 

1 A. 592. 

Suit for 2 yre-e}nijlion — Lirnilatioii—.‘^cl IXof ItiTl, Sch. II, .li t, JO.] 

The period of limitation for a suit for pre-emption begins, not necessarily 
from the Lime when the defend.int-vendor takes physical and tangible possession 
of the property, hut from the date when the subject of sale is completely con¬ 
veyed to, and vested in, the purchaser, aud he has acquired such possession as, 
before the sale, was enjoyed by the seller. 

Where, therefore, the holder of a deed of conditional sale executed in 1861, 
foreclosed the conditional sale, and obtained a decree for possession of the pro¬ 
perty in 1874, obtaine-d mutation of names in respect of such property in 1875, 
in which year he also got the property released from an attuchment, made in 
1365 in execution of a decree, by making arrangements for its satisfaction, and 
finally, in Oecemher 1875. acknowledged having received possession of the pro¬ 
perty in execution of his decree for possession ; held, in a suit for pre-emption 
against him, brought in November 1876, that the suit was barred, as it was 
brought more than one year from the date when he obtained such possession of 
the status of the owner as enabled him to procure mutation of names and 
exercise the rights of an owner. (1 A. 311, F.) 

On the 10th September, 1871, the defendant-appellant purchased con¬ 
ditionally certain immoveable jiroporty. This was attaclied in execution of 
a decree on the 29th March, 186-5. On the 4th July, 1874, the conditional 
sale having been foreclosed, the defendant obtained a decree for posses¬ 
sion of the property. In February 1875, he obtained mutation of names 
in respect of such property. Arrangements having been made by him in 
November 1875 to satisfy the decree in execution of which the property 
had been attached, the attacliment was removed. On the 17th December, 

1875, be acknowledged that he had received possession of property in exe¬ 
cution of his decree of the 4th July, 1874. The plaintiff on IGth November, 

1876, sued to enforce his right of pre-emption in respect of such property. 
The first Court referring to 1 A. 311, held that the suit was within time, as 
the property did not vest in the defendant till the 17th December, 1875, 
and gave the plaintiff a decree. The lower appellate Court affirmed the 
same. The defendant preferred a second appeal to the High Court. 
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JUDGMENT. 

[594] TntXEB, J.-- The principle kid down in the Full Bench judg- 
ment of the Court (1) governs this case. The anpellant was not hound to 
discharge the <lehts in respect of which the property was attached im¬ 
mediately he had obtained his decree confirming the sale. He took such 
possession as lie then could obtain. Tlie appellant having established his 
title, carried his decree to the revenue office, and got his name 
entered in substitution for that of the former owner, and having obtained 
such possession as the nature of the property admitted, he then set 
hmisclf to discharge the incumbrances for which it was under attachment. 
Limitation in such a case i'uns from the date when he obtained possession 
of the status of the owner sufficient to enable him to procure mutation 
and to exercise the rights of an owner. The appeal is decreed, the decrees 
of the Courts below reversed, and the suit dismissed with costs, 


FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, 3Ir. Justice Pearson, 

Mr. Justice Turner, a7i(I Mr. Justice Spankie. 

WlLAYAT-UN-NIssA [Decrec-kolcUr) r. Na.tib-un-nissa 
{Judgment-debtor). [13th February 1878.] 

1 A. 583s-2 Ind. Jur. 792. 

Bond specinUif regisiered~~Ex'ccution of decree obt>xiiu-d thereon—Appeal against order 

in execution. 

Orders, passed in the execution of decrees, obtained under S. 53 of Act XX of 
1806 on bonds specially registered under S. 52 of the Act, are appealable. 1 A. 
377, overruled. (7 \V,K. 130 and 18 W.R. 51-2. Dis.). 

Per Stuart, C.J., contra. 

[F., 1 A. 586 (588), 5 B. 673 (676) (F.B.),] 

EEFERENCE TO THE FULL BENCH. 

The Court (Turner and Oldfield. JJ.) referred to the Full Bench 
the question whether an appeal would lie from an order made in the 
execution of a decree obtained under the provisions of S. 53 of Act XX of 
1866 upon a bond specially registered under the provisions of S. 52 of that 
Act. 

JUDGMENT OF THE FULL BENCH. 

[584] Stuart, C. J.—The question submitted to the Court in this 
reference w'as raised almost under identical circumstances in a case before 
and decided by Mr. Justice Oldfield and myself—v. The Bank 
of Bengal (2)—and to our ruling in that case I advisedly and deliberately 
adhere. Indeed, the reasoning that arrives at a different conclusion is, to 
my mind, after an experience of thirty years in the practice of the law, 
absolutely unintelligible. 

The provision in S. 53 of Act XX of 1866 enacts that “such decree 
may be enforced forthwith under the provisions for the enforcement of 
decrees contained in the Code of Civil Procedure,” and this lets in the 
Code so far as the enforcement of decrees made under this portion of Act 
XX of 1866 is concerned, but it does not follow, and it is not the law, that 

(1) 1 A. 311. (2) 1 A. 377. 
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this S. 53 lets in and enforces the whole provisions of the Code of Civil 
Procedure, Act VIII of 1859. relating to the execution of decrees. To 
hold otherwise would be, in eft'ect, to render nugatory S. 55 of Act XX of 
1866 which provides that “there shall be no appeal against any decree or 
order raade under Ss. 53, 54, or this section." To that extent therefore 
this section forbids the application of the Code of Civil Procedure, that 
is, so far as appeals are concerned, and only imports the Code [585] “ for 
the enforcement of decrees.’’ The ruling of the Calcutta High Court tiiere- 
fore in 7 W.R. 130 and 18 W.E. 512 is clearly right. 

It is suggested that the prohibition against appeals in S. 55 is intended 
only to apply to orders passed under that and the two previous sections, 
and not to decrees in course of execution under the Civil Procedure Code. 
But no such distinction is admissible in this case. The Civil Procedure 
Code, so far as it relates to tlie enforcement of decrees, is, by the sections 
in question, 53, 54, and the first part of S. 55, made part of Act XX of 
1866, only limited by the proviso of the first part of S. 55, which lakes 
away all appeals. In all other respects tlie Code of Procedure for the 
enforcement of decrees applies, and this is the meaning of Act XX of 1866 
in regard to all decrees and orders whatsoever passed “ in any proceeding 
under this part of the Act,” as S. 54 provides. The proceeding which is 
the subject of the reference before us is an order passed on an application 
for the execution of a decree under S. 53 of the Act, and the? order of the 
Subordinate Judge was that tlie decree was barred by lapse of time, and 
this is clearly an order within the meaning of S- 55, wliich take away all 
right of appeal whatever. 

Pearson,!. —I am of opinion that the orders in execution of the decree 
given under S. 53 of Act XX of 1866 are not passed under that section, 
but under the Civil Procedure Code, which that section makes applicable 
to them, and are appealable under the Code. 

Turner, J.—With every respect for the opinions of those learned 
Judges who have entertained a different view, I am of opinion that the 
words “ there shall bo no appeal against any decree or order made 
under Ss. 53, 54, or this section,” are to be construed as confined to 
decrees or orders passed under the express provisions of the sec¬ 
tions of the Act, and that they do not prohibit appeals from orders passed 
when the decree is in course of execution under the provisions of the Pro¬ 
cedure Code. It was evidently intended that in certain cases of special 
registration a bond-holder should be enabled to go to the Court and obtain 
an ex parte and final decree without having recourse to a suit. To carry 
out this intention the Legislature provided that the decree so passed 
should not be open to appeal. But to guard against hardship and injus¬ 
tice the law gave the Court which passed the decree powers to set aside 
its decree or stay execution, and declared those powers also should not be 
open to appeal. 

[586] Where a person has executed a bond consenting at the time 
of registration that it should be registered in such a manner that the 
bond-holder may at once obtain a decree, it is intelligible that the law 
should declare the decree final unless the alleged executant of the bond 
could show cause why the decree should be stayed. Bub the reasons 
which induced the Legislature to declare such decrees and orders final do 
not extend to orders passed under the provisions of the Civil Procedure 
Code for the execution of such decrees. Construing the terms of S. 55 
strictly, they do not deprive the parties to the decree of such rights of 
appeal as the Code of Civil Procedure declares to attach to orders in 
execution passed under the provisions of that Code. 
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It IS a more difficult question wlietlier the execution of the decrees 
obtained under the Registration Act, 1866 , is governed by Cl. 166 or Cl. 
167, Sch. 11 of the Limitation Act, 1871. They are not mere decisions of 
a uivii Ooiu't. but on tho other hand they are not decrees or orders passed 
in a regular suit. They are decrees passed without the formalities pre¬ 
scribed for regular suits. They resemble decrees passed on awards filed 
under the provisions of the Procedure Code. It has. I believe, never been 
^ the execution of decrees passed on awards is governed by 
—— U. 167 and not Cl. 16G, and I consider that Cl. IG7 is equally applicable 
2 Ind.Jur. to decrees obtained under the special provisions of the Registration Act 
792 . of 186G. 

SPAXTaii, J.—I concur in the views expressed by Sir. Justice Turner 
on the point expressly referred. 
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APPELLATE CIVIL. 

Present: 

Si I MobcU Sluart, Kt., Chief Justice., and Mr. Justice Pearson. 


Kuka Bai iPIahitif) V. Ganda Bai {Defendant). 

[I3th February 1878.] 

1 A. 594 = 2 Ind. Jur. 722. 

Hindu Law—Decree for maintenance—Suit for reduction of rate. 

A suit will lie for reduction of the maintenance decreed in favour of a person 
on tho ground of diminution of income. 

CAp., 22 M. 175 (177), 24 B.386 (392) ; R., 26 B. 707 (709).] 

The defendant in tliis suit, a Hindu lady, obtained a decree awarding 
hei maintenance at a certain rate and charging the assets of a certain 
firm with the payment of sucli maintenance. There was no provision in 
the decree that such rate was subject to any modification which future 
circumstances might render necessary. Tho assets of such firm diminish¬ 
ed. The proprietor of the same brought a suit for the reduction of such 
rate of maintenance. The first Court gave a decree in favour of the plaintiff. 
The lower appellate Court dismissed the suit as unmaintainable for want 
of cause of action. The plaintiff preferred an appeal to the High Court. 

JUDGMENT. 

[596] Pearson, J.—The appeal must prevail. The diminution of 
the income of the estate on which the defendant’s income is chargeable^ 
since her allowance was fixed, is obviously a sufficient cause for the 
present action of which the object is the reduction of the allowance 
formerly fixed. It would be unreasonable to hold that, even if the income 
of the estate should come to an end altogether, that allowance should still 
continue; and therefore it must be liable to be reduced in proportion to 
the existing income. We set aside the lower appellate Court’s decree and 
remand the case to it for fresh disposal on the merits, with a direction 
that the costs of this appeal shall follow the result. 
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APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Spankie. 


Gulzari Lal and others (Defendants) v. The Collector op 
Bareilly (Plaintiff). [15th February 1878.] 

1 A. 596 = 2 Ind. Jur. 722. 

Sale-proceeds realized in execuiion against pauper plaintiff'—Preferential right of 
Collector to amount of Couit-fee. 

In an application for execution by the defeiulant against an unsuccessful 
pauper plaintiff, his property was attached, and subsequently, on the application 
of the Collector, the Court executing the decree ordered that the property should 
be sold in satisfaction of the Collector's claim for Court-fees and of the demand 
of the defendant for costs, and that the Collector should be first paid out of the 
sale-proceeds. The sale-proceeds being insufficient to meet both these demands, 
the Court passed another order, under which the Collector and the defendant 
were to be paid out of the sale-proceeds rateably. Held, in a suit by the 
Collector to contest the order and to recover from the defendant, in the pauper 
suit, the amount paid to bun out of the sale-proceeds, that he was entitled to 
recover, as the Crown was entitled to be paid first, out of the proceeds of .such 
sale, the amount of the Court-fee the plaintiff in the pauper suit would have had 
to pay if he bad not been allowed to sue asa pauper. (1 B. 7, F.) 

[R.,33C. 1040 (]046) = 10C.\V.N. 857.] 

N was allowed to bring a suit as a pauper against G and others. 
His suit being dismissed by the first Court with costs, be appealed and 
his appeal was dismissed wicli costs. G and others applied to recover 
the costs incurred by them in defending tho suit, and certain houses 
belonging to N were accordingly attached. Subsequent to this, on the 
application of the Collector, the Court executing the decree ordered that 
the property should be sold in satisfaction of the amount which N would 
have had to pay as Court-fees had he not been allowed to sue and appeal as 
a pauper as well as in satisfaction of the demand of G and others, stating 
at the same time that the Collector should have the preference. The 
sale-proceeds were paid to the Collector and G and others rateably. In 
a suit by the Collector to contest this order, the first Court dismissed it. 
The plaintiff preferred an appeal to the lower appellate Court which held 
that the principle laid down in 1 B. 7 applied and gave the plaintiff a 
decree. The defendants appealed to the High Court. 

JUDGMENT. 

[598] Pearson, J.—The principle of the ruling of the Bombay 
Court (1), on which the lower appellate Court has relied, appears to us to 
he reasonable and we decline to interfere. 
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[CIV 


Present: 


•S'lr lioher/ Stuart, Kl., Chief Juntie,ami Mr. 


Justice Pearson. 


Ahasi (Plaintifn V. Dc.nNE (Defeadaal). [lAth February 1878.] 

1 A. 593. 

Mnlmimtmi La„—Gmy,lianshii, of omm,—P,-„nliu,tion a dismmlification to custod,i. 

o" DrSuio,f? a '",','’' 1 ' - '•■"■'^''”“‘*''06 that she kads a life 

Of prostitution may disentitle hoc to claim the same. 

[R.. 2G A. 594.] 

JUDGMENT. 

^nv 'J--Tl‘e claim in this suit was simply for the ve- 

custody of the Government: and 
the fact that tiie plaintifl is a prostitute, and therefore an unfit person to 

have he charge of the girl, seems to he a sufficient reason for dismissing 

p aintifi would, under the Muhammadan law. be pnma facie entitled to 
the guaidiauship of her younger sister were her fitness for the charge 
established ; hut her own had character and manner of life must be held 
to disqualify her: and wc must affirm the decree of the lower Courts 
dismissing her suit. It is stated in the plaint that the tenets of Chris¬ 
tianity are being imparted to the minor at the Orphanage at which she 
has been placed by the Magistrate, and that “ in bringing her claim, the 
plaintiff prays that the Court, after satisfying itself that the plaintiff 
would not bring up the minor in her own trade of prostitution, and that 
she would marry her according to Muhammadan law. may order the 
minor to be given to her.” But it is difficult to see how the minor, if 
made over to her, could be secured from the evil effects of her example, 
influence, and association. The appeal is dismissed with costs. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 


Empress of India v. Mulua. [loth Febi-uary 1878.] 

1 A. 599 = 2 Ind. Jur. 723. 

Act XVII of 1862. Ss. 1, 2. i—Gcnernl Clauses .Ic^ {Iof IS68)—Penal Code 
committed pi ior to 1st January, 1862. 


^Offetice 


A person could not be convicted of an offence committed prior to the 1st 
January. 1862. under Act XVII of 1SG2. because that Act was a repealing Act 
and not an Act providing for the punishment of such offences. But it is another 

persons who have committed offences prior to 1st January, 
are not amenable to punishment under the Regulations. To the several 
repealing Acts, passed since the General Clauses Act came into operation, the 
provisions of S. G of the General Clauses Act applv, and the repeal of a Regulation 
subsequently to the passing of the Act does not. 'relieve offenders from the penal¬ 
ties to which they were liable under the Regulations. 

It is a more difficult question whether the right of reference given by S. 3 of 
Keg. IV of 1797 remains after the repeal of Act XVII of 1862, if that right had 
not accrued before the Act was repealed, and the conviction had not taken place 
till after the repeal of the Act. . 
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JUDGMENT. 

% 

[600] Turner, J. —The prisoner was charged with the offence of 
murder committed in the year 1^55. On tliat charge he was tried by the 
Judge of Fatehgarh and convicted and sentenced, under the Regulation in 
force before the 1st January. 1862. to transportation for life. The Judge 
has submitted the sentence for confirmation, and at the same time has 
called the attention of the Court to a Full Bench ruling of the High Court 
of Calcutta (1), in which it has apparently been held that a person 
who has committed an offence prior to the 1st January, 1862, could not 
now be legally convicted and sentenced. We say apparently it was so 
held, because such was the opinion expressed by the learned Judges before 
whom the case was originally heard, and although the judgment of the 
Full Bench proceeds on grounds which do not necessarily involve that 
conclusion, the conviction was pronounced illegal and set aside. 

Up to the 1st January. 1862, the law under wliich persons were liable 
to trial and punishment for the offence of which the prisoner has l)een 
convicted was declared in ilie Regulations. On the 1st January, 1862, 
the Indian Penal Code came into operation, for although in the Cofle itself 
the date on which it shouhl [601] take effect was declared to be the 1st 
May, 1861. that date was altered by the subsequent Act \’I of 1861. By 
Act XVII of 1862, Ss. 1 and 2, tlie Piegulations and Acts prescribing 
punishments for offences were repealed from the 1st January, 1862, 
"<‘.zcci)t an to any offence commuted before the lat Janunnj, 1862.” In re¬ 
spect of those parts of India in which the Code of Criminal Procedure 
came into operation on the 1st January, 1862. the Acts and Regulations 
theretofore regulating procedure in the trial of offences were l)y S. 4 of 
the same Act, XVII of 1862. repealed : and it was declareil that thereafter 
the Criminal Courts should he guided by the Code of Criminal Procedure 
and exercise the powers and jurisdiction vested in them under the said 
Code, provided that no person convicted of an offence committed before 
the Isb January, 1862. should be liable to any other punislimcnt in respect 
of such offence than that, to wliicli he would have been liable had he been 
convicted of such offence before the said first day of January, 1862, and 
that no person who should claim the same should be deprived of any right 
of appeal or reference to a Sudder Court which he would Iiave enjoyed 
under any of the Regulations or .Acts thereby repealed. 

The effect then of Act XVII of 1862 was this; it left the Regulations 
and Acts under which offences were theretofore punishable unrepealed in 
respect of an offence committed before tlie 1st January, 1862; and wliile 
it declared that the Criminal Courts should in the investigation and trial 
of offences he thereafter guided by the provisions of the Code of Criminal 
Procedure, and enjoy the powers and jurisdiction conferred on them by 
that Act, it saved offenders guilty of offences committed before the 1st 
January, 1862, from liability to any other punishment in respect of such 
offences than that to which they would liave been amenable under the 
repealed Regulations and .Acts, and secured to tliem the same rights of 
reference and appeal to a Sudder Court winch they would have enjoyed if 
they have been tried under the Regulations and .Acts thereby repealed. 

By the General Clauses Act. I of 1868, S. 3. it is provided tl)at in all 
Acts made by the Governor-General in Council for the purpose of reviving 
either wholly or partially a Statute. Act, or [602] Regulation repealed, it 
shall be necessary expressly to state such purpose, and by S. 6 of the saine 
-Act it is enacted that tlie repeal of any Statute, Act, or Regulation shall not 

(1) Kmpreas v. Diljour Uiastr, 2 0. 225. 
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afCect any thing done, ov any otience committed, or any fine or penalty 
incurred l)efore tlic repealing Act shall have come into operation. By the 
repealing Act VIU of 1SG8 the 1st, 2nd. and 7th sections of Act XVII of 
1802 were repealed, and by Act X of 1872 the sections of the Act then 
unrepeaied were also repealed. There being no e.^press words to that 
etlcct, llie repeal of Act XVII of 1862 of course did not revive theKeguia- 
tions in so far as they had been repealed by the Act, but neither did it 
operate to I’epeal those Regulations in so far as they were not repealed 
by the Act. Thus in respect of offences committed prior to the 1st January, 
18(52, tlie penalties prescribed by the regulations were not affected by the 
repeal of Act X\ II of 1862, nor, so far as we can discover, were any of 
the Regulations prescribing punishments for otlences, which were in force 
Ijeiore tlie jjassing of Act XVII of 1862, repealed in respect of offences 
committed before the 1st January, 1862, prior to the passing of the General 
Clauses Act, I of 1868. 


\\e agree with the High Court of Calcutta that a person could not be 
convicted of an offence committed prior to t'ne 1st January, 1862, under 
Act XVII of 1862, and for this reason, that iliat Act was a repealing .\ct 
and not an Act providing for the punishment of such offences. But it is 
another question wiiether persons who have committed offences prior to 
the 1st January, 1862 are not amenable to punishment under the Regula¬ 
tions. To the several repealing .\cts passed since the General Clauses Act 
came into operation, tlie provisions of S. 6 of the General Clauses Act 
apply, and the repeal of a Regulation subsequently to the passing of the 
Act does not relieve oftenders from the penalties to which they were liable 
under the Regulations. 

It is a more difficult question whether the right of reference remains 
after the repeal of Act XVII of 1862. That right had not accrued before 
the Act was repealed, for it accrued on conviction, and the conviction did 
not take place till after the repeal of Act XVII of 1862 ; but to avoid any 
illegality by the omission of confirmation if it be still required, we have 
considered the case on the [603] merits and hold the conviction justified 
by the evidence and the sentence not improper. We therefore confirm it. 
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Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

Baldeo Panday (Piaintiff) v. Gokal Rai {Defendant). 

[19th February 1878.] 

4 

1 A. 603 = 2 Ind. Jup. 725. 

Bond—Post diem interest. 

When, in a bond for repayment of money within a fixed time, with interest 
at a certain rate, there was a clause that incase of default, the holder of the 
bond was at liberty to recover the principal and interest, held there was an ex¬ 
press contract for the payment of interest after the due date at the same rate. 

Sewtbfe, where there is no such express agreement as to the rate of interest to 
be paid after the due date, an agreement to pay at the rate stipulated for pay- 
meut during the term of the bond cannot be implied. In such a case, inter^t 
should be awarded on the footing of damages, and when the interest stipulated in 
the bond is not excessive, it would be a fair measure of such damages. 
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2. Bate of interest in India. 

In India, the ordinary rate of interest is 12 per cent, per annum, and Re. 1-8-0 
or Re. l-i-i-O per mensem cannot be considered excessive. (2 C. 41 = 25 W.R. 189, 
not F.), 

[1— Ap..2 A.639 (640); F.. 3 A-W.N. 35, 7 A. 333 = 5 A.W.N. 27: R., 2 A. G17 11 A. 
416 (419) = 9 A.W.N. 165.] 

Suit insbitutsd on 11th 1877, for money charged on immoveable 
property by a bond dated 8th January 1872. 

4 


JUDGMENT. 

[603j Stuakt, C. J.—In this case I think the appeal must be 
allowed. I am not sure that I quite follow the Subordinate Judge in the 
rea-[604]sons he assigns for his judgment, but his orde.r is clearly right 
and ought to be restored. Tlie Judge, on the other hand, is as clearly 
wrong in allowing interest at tlie rate of six per cent, per annum “ from 
the date when the bond fell due,” evidently thinking that that was at the 
end of two years. He is also of opinion that the rate of interest stipulated 
in the bond, viz., twenty-one per cent., is excessive. I differ from him on 
both points. The bond is in the following terms: “ I, Gopai Rai, son of 
Bhandhan Rai, do declare that, whereas Ks. 434 is due by me to Baldeo 
Panday on account of previous dealings, and whereas I have borrowed 
from the said Baldeo Panday a further sum of Rs. 0G6 for the payment of 
revenue and to meet other household expenses, the whole sum amounting 
to Rs. 1,000, I therefore execute tliis bond in respect of the sum borrow¬ 
ed at present and that formerly due by me, and agree and covenant 
that, having paid the entire aforesaid sum within two years with interest 
at Re. 1-12-0 per cent, per mensem, I shall take back the bond from tlic 
said mahajan ; that in case of default the creditor shall be at lil)erty to 
recover the whole amount including principal and interest, by instituting 
a suit, or in any way he pleases, from ray person and proi)erty, both move- 
able and immovealJe; that until payment of the whole debt including 
principal and interest, I liypothecate my four-anna share in mauza Khar- 
kapur, which I have neither directly or indirectly transferred, nor shall I 
do so; that I shall get whatever payments I make endorsed on the bond, 
and that I shall not plead any payment without getting the same endorsed, 
and that if I do so or set up any receipt or discharge the same shall be 
invalid. Hence this bond.” Now what was the contract here made? 
The contract I mean as to interest, for that was the whole question in the 
case before us. Clearly to my mind the contract so recorded was of this 
nature ; "you the debtor shall not be troubled about the debt for two years, 
at the end of which time, if payment is made by you with interest at 
Re. 1-12-0 per cent, per mensem, there shall be an end to the transaction, 
and the bond will be returned to you ; but if it be otherwise and you then 
make default, the creditor shall be at liberty,” noi. observe, " shall then be 
hound,” " to recover the whole debt including principal and interest, and 
until payment of such principal and interest the property mentioned in the 
bond is hypotliecatod, all the other conditions of [605] the bond mean¬ 
while remaining in force.” Such J take to bo the true meaning of the 
contract in the present case, the rate of interest remaining the same in all 
the events contemplated. The only peculiarity that might suggest any 
doubt on this point might be supposed to arise from the fact that, although 
default appears tohave been made at the end of the two years, the plaintiff 
Baldeo Panday, did not institute his suit till the 11th May, 1877, upwards 
of three years after default. Now if the interest was excessive this delay 
might possibly be justly attributed to the plaintiff’s laches and fairly 
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1878 conslclcreil to have the effect of modifying his claim. But I do not think 
EKi 5 . 19 . present case such a consideration should prevent us from 

_ ’ reading and construing the bond as a contract to he applied according to 

its terms, and according to these, as I view them, the creditor was not 
Appel- bomnl to proceed to recover immediately upon default, but might do so at 
LATE within the limitation period, which, in such a case as the present, 

I should say would lie twelve years from the time wlien the money became 

- Nor do I think the rate of interest stipulated for excessive. A 

A. 603= Calcutta case was referred to (1) where Kmup, .1., in deliveriug the 
Ind Jur Court, appears to have considered that 18 per cent, 

per annum or He. 1-8*0 per month was an excessive rate, but he appears 
to have formed that opinion from his reading of the judgment of Lord 
Selhorne in tlie case of Cook v. Foirlcr (2) decided by the House of Lords, 
where the principle laid down is that “ the rate of interest to which the 
parties have agreed during the term of tlieir contract may well be adopted.” 
The rate of interest, however, claimed in tliat case was £5 per cent, per 
month, or £G0 per annum, and that was justly disallowed, the ordinaiy 
rate of interest in England not being more tlian b per cent. But when it 
is rememliered that in India the ordinary rale of interest is one per cent, 
per month or 12 per cent, per annum, a rate of Re. 1-8-0, or even 
Re. 1-12-0, ought not in my opinion to be considered excessive, hut may 
fairly and legally 1)0 stipulated for by contract. Tlie corresponding rate 
in England ^vould be not £G0 per cent. i)ut [606] seven and a half or 
seven and three-quarter per cent per annum, and would not, I am 
satished. were the facts the same as in the present case, be considered 
excessive by any Plngiish Court. For these reasons the plaintiff is 
entitled to our judgment reversing the decree of the Judge and restoring 
that of the Sul)ordinate Judge, with costs in all tlio Courts. 

Si’AXKiE, J.—The lower appellate Court liolds that there is no provi¬ 
sion in the bond as to the rate of interest to be charged after the date of 
payment has passed, and tlierefore interest must be allowed on the 
principle, not of implied contract, i)ut of damages for breacl) of contract. 
Applying the case of Doyal Lull v. Ilel Xaraiii Simth (1) to the 
record before him, the Judge holds that the interest here demanded after 
the date of payment is excessive, and allows six per cent, only from the 
date when the bond fell due. It is contende<l that the terms of the 
contract liave been misunderstood by the Judge, and that the appellant 
was, under the provisions of Act XXVIII of 1855, entitled to the interest 
agreed upon between the parties. 

In my opinion the interest referred to in the bond as payable to 
the plaintiff alike during the term of the contract and until date of pay* 
ment is Re. 1-12-0 per mensem. The bond recites that the obligor 
shall pay the amount of it with interest at Re. 1-12-0 per mensem within 
two years. This is the first condition. The second condition is that in 
case of default the obligee will be at liberty to recover the amount of debt 
including the principal and interest, by instituting a suit, or in any other 
way he pleases, both from the person of the obligor and from his moveable 
and immoveable property. The third condition is that, until payment o 
theentire amount including the principal and interest, the obligor hypothe¬ 
cates his four anna share in a particular village, and engages not to 
transfer it directly or indirectly. 


(1) Deeti Doyal Lall v. Het Lorain Singh, 2 C. 41^25 W.R. 189. 

(2) L.R. 7 H. L., 27. 


464 



BALDEO PANDAY y. GOKAL RaI [ALLAHABAD 

Now it appears to me that, with respect to the interest “ post diem," 
there is here clearly a contract to pay the interest agreed between the 
parties when the principal was lent. Not only was it to [607] be paid 
during the continuance of the contract, but by the conditions of the bond 
the particular four-anna share mentioned therein was charged as security 
for the payment of the debt, both principal and interest. The principal 
and the interest are the sum for which the bond was executed, and the 
interest is the 21 per cent, agreed upon. I regard this case as being 
one free from doubt, and hold that there is no question here of an implied 
contract to pay the same rate of interest “posi diem" that was agreed 
upon 'ante diem" If I could not construe the contract in this light, I 
should admit that the Judge was right in applying the precedent cited, 
that, in the absence of any defined rate of interest to be paid after the 
period of the bond had expired, the suggestion of an implied contract to 
pay at the same rate that the obligor was to pay during the terra of the bond 
could not be allowed. The question then would be what would be a rea¬ 
sonable rate of interest to be allowed. In coming to a conclusion on this 
point, I should be unable to accept the Judge’s finding that 6 per cent, was 
sufficient. The ordinary rule would appear to be that the creditor is entitled 
to the interest payable during the term of the bond, this amount being 
regarded as a fair measure of the rate to be allowed as a penalty for breach 
of contract, provided of course that the original interest claimed is not 
excessive. In this particular case the bond was executed on account of a 
former debt, and of a fresh advance of Es. 5G6 to pay Government revenue 
and it must not be forgotten that the defendant was allowed time. He 
had only paid Rs. 210 on account of the bond, and it is probable that it 
was at his own request that the plaintiff allowed the debt to stand over. 
He himself (defendant) states that he wanted to pay the debt due to 
plaintiff by borrowing the money from another banker, that ho had asked 
the plaintiff to charge interest at Re. 1-12-0 per mensem up to the date of 
the term of the bond, and after that date to charge 1 per cent., i.e., 12 
per cent, per annum, but the plaintiff did not agree to this nor would he 
take his money. It is to be observed that defendant’s story is not reli¬ 
able, and is inconsistent with the fact that plaintiff took payment of 
Rs. 210 on the 20th January, 1874. If defendant was in a condition to 
borrow the money elsewhere why did he not do so ? He assigns no 
reason why the rate demanded is excessive, and his own defence suggests 
that he was [608] quite aware that the interest to the date of payment 
was 21 per cent, and he desired to alter the terms after the date expired, 
The Subordinate .Tudge allowed 21 per cent, to date of institution of the 
suit and 6 per cent, afterwards. Tliis was an equitable judgment, and I 
would affirm it on that ground did I not also hold that, under the terms 
of the contract, the plaintiff was entitled to charge 21 per cent, after the 
date of payment of the bond had expired. I would decree the appeal, and 
modify the judgment of the lower appellate Court so as to restore the 
decreo of the Subordinate Judge with costs. 


4 


1878 

Feb. 19. 

Appel¬ 

late 

Civil. 

1 A. 603 => 

2 Ind. Jar, 

725. 


60 


465 



ALLAHABAD] 


BAUNATH f. MAHABIR, &C. 


[CIV. 


1878 

FEH. 19. 


Appel¬ 

late 

Civil. 

1 A. 608. 


1878 

Feb. 22. 


Appel¬ 

late 

Civil. 

1 A. 610. 


APPELLATE CIVIL. 

Present: 

Sir Tiohert Stuart, Kt., Chief Justice, and 3/r. Jtisticc Svanhc. 

3L\i.tn.\TH [Defendant) v. Mahabir and another {Vlaintiffs). 

[l9th February 1878.] 

1 A. 608. 

Ilinilu Laic—Inhcritance—Bights of daughters and daughter's sons, 

A daughter’s son is not entitled, by Hindu law. to succeed as heir to bis 
maternal grand father's estate, so long as any daughter not disquali6ed, or in 
whom a right of inheritance has once vested, survives. (2 I,A. 113 = 15 B L.R. 
10 = 28 W.R, 214. F.) 

[D . 8 A. 365 = 6 A.W N. 129.] 

Ram Jiawan died leaving two daughters Batasi Kuar and Phulra 
Kuar and the latter died shortly after her father, leaving two sons. While 
Batasi Kuar was alive, her sons and tho sons of Phulra Kuar sued, as the 
heirs of Ram Jiawan, to set aside a mortgage of his real estate made by 
Batasi Kuar as the guardian of her minor sons, and the father of Phulra 
Kuar’s sons as their father and guardian. Both the Courts below dis¬ 
missed the suit in so far as the sons of Batasi Kuar were concerned, on 
the ground that they had no right in the estate of their maternal grand¬ 
father while their mother was alive, but gave the sons of Phulra Kuar a 
decree in respect of a moiety of tlie property. The defendant preferred 
a second appeal to the High Court contending that the whole suit ought 
to he dismissed, as under the Hindu Law, the sons of Phulra Kuar had 
no right in their maternal grand-father’s estate while their mother’s sister 
Batasi Kuar was alive. 

JUDGMENT. 

[609] The decision of the lower appellate Court appears to be open 
to the objection taken by the special appellant. It has been held by the 
Judicial Committee of the Privy Council in the case oi Amirtolal Bose 
V. liajoneckant Milter (1) that a daughter’s son is not entitled by Hindu 
law to succeed as heir to his maternal grandfather's estate, so long as 
any daughter not disqualified, or in whom a right of inheritance has once 
vested, survives. This precedent applies to the present case in which 
Batasi Kuar, on the death of her sister, became the sole owner of their 
father’s property. Batasi Kuar still survives; therefore neither the 
Munsif nor the Subordinate Judge should have decreed the claim of the 
plaintiffs with respect to the sliare of Phulra Kuar, the second daughter. 
The Court below should have dismissed the claim of the plaintiffs m 
toto, and should not have decreed it with respect to Phulra Kuar’s share. 
We accordingly decree the appeal and modify the decision of the Court 
below so as to dismiss this portion of the claim. 

APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Oldfield. 

Mul Chand [Defendant) v. Balgobind [Plaintiff). [22nd Feb. 1878.] 

1 A. 610. 

A case similar to 1 A. 126 in all respects, for particulars of which 
see p. 98, supra. __ 

(IT2 LA. 113=15 B.L.R. 10=23 W.R. 214. 
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Present: 

Sir Robert Stuart, Kt., Chief Justice. 


Empress op India y. Seymour, [^oth Februai-y 1878.] 

1 A. 630. 

Exche Act. X of mi, Ch. VI. Ss. 57. 5 *~Ulicit sale of liquor. 

Where the lapsing of a 6rst license for the sale of spirituous and 

iXTh "il" and was only brought to their know 

ledge by the accused going to the Collector's office ten davs after md thL 

tSf license, and accepted the whole fee. for the new period 

that the accused was not guilty, as he had given no notice of his intentL nn/ 

to renew the license, nor had the Collector recalled it. ” 

[R., 1 A. 63Q (639); D., 1 A. 635.] 

JUDGMENT. 

[631] Stuart, G. J.—This is an application for revision of the con¬ 
viction, under S. 62 of the Excise Act X of 1871. of Charles Seymour an 
assistant employed m Newton’s Hotel at Allahabad, and of the sentence 
passed on him to pay a 6ne of Rs. 100, or one month’s imprisonment in 
the Civil Jail, although Mrs. Newton is the real party concerned 

I must in the first place, remark that, even if the conviction could be 
supported, the prosecution of the defendant was in my opinion an extreme- 
ly harsh and uncalled for proceeding, and I regret to say that the 
.Assistant Magistrate appears bo have acted with reprehensible precipitanev 
ana \yithoufc considerate and thoughtful attention to the facts of the case 
and the provisions of the Excise law, as embodied in Act X of 1871 and 
I have further to remark here that the sentence passed was out of all nro 
portion bo the very venial character of the offence, if offence there was a 
nominal fane of say one rupee being quite sufficient 

i». ‘u? “nviotion is, to say tho 

kast, 80 doubtful that it ought not to be allowed to stand On the SOfh 

October, 1877, the Collector of Allahabad granted a litnse tf Waited 
Newton, Mrs. ISewtons husband (at present I understand in England) 
for the sale of spirituous and fermented liquors in the hotel, and this 
license bears that it was to have effect from the 30th October to the 31 t 
December, 1877 The expiry of the license on the latter date does 
Mt appear to have been noticed by the authorities themselves and 
Mrs. Newton went on conducting the hotel, including of course the selling 
of spirituous and fermented liquors, unmindful of the license until the 11th 
January, when it suddenly occurred to her to obtain a renewal of it For 
hat purpose she applied atthe Collector's office and obtained a renewal o 
1 rhont h'’ h March, 1878. Nothing was said to her at the 

time about her having incurred any of tho penalties of the Act and this 
perhaps 13 not to be wondered at, for tho neglect to renew the lirk license 

16321 antSo December, was not ascertained by the 

to her with this simple endorsement: This license is extendArl nr» f fu 

o^'fhe^Hcf' noticed raVororthfe^n",^! : 

Of tho license was that a monthly fee of Rs. 8-5-4 should be paid 
Governraent in advance for every month of the term for which the^lifftnofl 
was granted, and that aU claim in respect of this condition had been fully 
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satisfied, and, indeed, more than satisfied by Mrs, Newton, the whole 
aggregate fee amounting to Rs. 25 for the three months from the 30th 
October to the 31st December. 1877, having been paid up in advance, and 
a similar aggregate fee of Rs 25 for the term from the 1st January till 
the 31st March, 1878, having been paid and accepted by the Government 
on the 11th January, when the renewal of the license was, without any 
objection or demur, granted. Now such being the state of the case, I 
really think that the Assistant Magistrate might have paused and consi¬ 
dered whether it was necessary to prosecute Mrs. Newton for the slight 
illegality she had ostensibly been guilty of in selling spirituous and 
fermented liquors in her hotel for about ton days without formally renewing 
her license: and, if he had so paused and considered, he might perhaps 
have seen that the renewal endorsement on the license without any objec¬ 
tion stated, and the payment and acceptance in advance of the whole fee 
due under the license, were strong circumstances of condonement on the 
part of the Government of any little neglect Mrs. Newton may have been 
guilty of. and that they showed the possession by Mrs. Newton of a license 
with all the conditions fulfilled, and more than fulfilled, entitling her to sell 
spirits and liquors from the 30th October, 1877 to the 31st March, 1878, 
uninterruptedly. Most reasonably therefore might she have believed that 
she had, although somewhat irregularly yet sufficiently, discharged her 
duty ill the matter, and that she might go on conducting her hotel in 
peace. But it will scarcely be believed that three days afterwards her 
assistant. Seymour, was brought up before Mr. Thomson, the Assistant 
Magistrate, tried and convicted under S. 62 of Act X of 1871, and punished 
with a fine of Rs. 100 or one month’s imprisonment in the Civil Jail, a 
sentence the [633] severity of which would seem to imply that, in the 
opinion of the Assistant Magistrate, Mrs. Newton had been guilty of a wilful 
attempt to defraud the revenue, a view of her conduct, however, which is 
simply ridiculous, for she and her assistant, Seymour, had merely and 
unintentionally overlooked for a few days the necessity of renewing the 
license at the proper time, under the venial and excusable circumstances 
I have explained. And so far from defrauding the revenue, the Govern¬ 
ment had not only lost nothing at the hands of Mrs. Newton, but had in 
fact accepted from her more than they were entitled to under their own 
conditions. ^ ^ 

Such being the true state of the case, is this conviction sustainable. 

I think not. S. 62 of the Excise Act X of 1871 provides, among other 
things, that “every person other than a licensed vendor who sells any 
spirituous or fermented liquors shall for every such offence be punished 
with fine not exceeding Rs. 500.” Now would it be reasonable to hold, 
on the facts and on a sound reading of the law, that Mrs. Newton was no 
a licensed vendor, that is, a vendor altogether unlicensed ? At least, after 
the explanation I have given of the conduct of the authorities, it does no 
lie in their mouth to contend that between the Isb and 11th January 
Mrs. Newton was acting without any authority or license from them, an 
that she had no reason to believe that in their opinion she had viola e 
the law and laid herself open to its penalties. But a careful examinatio 
of the Act will show that in no view of the case could Mrs. 
regarded as other than a licensed vendor for the whole period up to 
31st March, during which the license was in operation. The 
the Act dealing with the subject of licenses is Oh. vi, including Ss. o 
35. Ss. 31 and 32 deal with licenses for a year. It may be J 
however, in passing, that S. 32 supplies a strong argument by 
against the conviction in the present case. By that section it is pro 
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that, where there is an intention not to renew the license, notice of such 1878 
intention shall be given to the Collector at least fifteen days before the year 25 
expires, and if such notice he not given, and the license be not recalled by 
the Collector, the license held and engagement entered into by every such 
person shall remain in force as if the same license and engagement had been CRIMINAL 
formally reneived. There seems no reason why this should not hold good Ji;;rjsdic 
in the case of a license for less than a year, as, indeed, [634] as I 
shall presently show, it rather seems to do. and there is not a word TION. 

in the Act, from beginning to end. showing it to be the intention of _ 

the Legislature that it shall be otherwise in the case of short licenses—a j 530 
view of their position in this respect which is only too abundantly sup¬ 
ported by the conduct of the parties in the present case, and especially 
on the part of the Government. S. 33 provides that the Chief Revenue 
Authority may regulate the form and condition of all licenses under the 
Act, and rules for these purposes appear to have been issued, but I do not 
observe among them any rule relating to the lapsing or renewal of a 
license for three months. I observe, however, that one of the rules 
provides that any party shall be at liberty to cancel such a license at the 
close of any quarter of the year, a provision which previously derives 
considerable force from that contained in S. 32 to which I have directed 
attention, and which therefore tells rather against than in favour cf his 
conviction. S. 34 empowers the Collector to recall or cancel any license if 
the tax or duty therein specified be not paid, or in case of a violation of 
any other condition thereof, or of the holder being guilty of a breach of 
the peace or any other criminal offence ; and the same section proceeds 
to provide for the case where tlie Collector desires to recall a license, and 
S. 35 relates to the surrender of a license by the holder. Now, even if 
things were entire and there were none of the peculiarities relating to the 
conduct of the Excise authorities to which I have adverted, I think it would 
be quite allowable to hold that the term “licensed vendor ” in S. 62 must 
be taken to mean a vendor licensed or unlicensed within the meaning of 
the section of the Act I have pointed out on licenses generally, and con¬ 
stituting Ch. vi, and a person not being in position, as Mrs. Newton 
plainly is not, cannot be said to have incurred the penalty of S. 62. The 
only section of the Act which appears to me to have the remotest bearing 
on such a case as the present is S. 57, which provides for the refusal to 
produce a license on the demand of an excise officer, and also for a breach 
of any of the conditions of the license granted, neither of which circum¬ 
stances apply to the case of Mrs. Newton, for she was never asked by 
any excise officer to produce her license, nor has she committed any breach 
of any of its conditions. The present case therefore appears to me to be 
wholly unprovided for by the Excise Act X of 1871, and I must add that 
it is very properly unprovided for, for I do not [635] believe it to have 
been the intention of the Legislature to punish an innocent person like 
Mrs. Newton, who was guilty of nothing but a very intelligible, and in my 
judgment, excusable, little neglect or delay, which showed no intention on 
her part to cause any of the mischief against which the Excise Act is 
directed. 

For these reasons I set aside the conviction and sentence in this case, 
and direct the fine of Rs. 100. if it had been paid, to be returned to the 
applicant. 
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CBIMINAL JURISDICTION 
Present: 

Mr. Justice Pearson. 


IX THE MATTER OF THE PETITION OF NaRAIN DAS. 

[27th February 1878.] 

1 A. 610. 

trim.T'rn. Code, lb72, Ss. 283, 300- Omission to take the opinion of the assessors. 

The omission to take the opinion of the assessors, in a sessions case tried with 
tbcir aid, is. although a serious irregularity, not a ground for the revisional in- 
terfercnce of the High Court, if it has uot affected the conduct of the prosecutioD 
or prejudiced the prisoner in his defence. 

TR.. 10 A. 411 (417), 24 M. 523 {535) = 2 Weir 346; Expl., 4 A. 618-1 

Application to the High Court for the exercise of its powers of revi¬ 
sion under S. 297. Act XVIII of 1872. The Sessions Judge, who tried a 
case ^\ ith the aid of Assessors, without asking the opinion of the Assessors, 
acquitted an accused person, after his defence bad been heard. Objection 
vas taken to the procedure adopted by the Sessions Judge. 

JUDGMENT. 

[611] Pearson, J. —The opinion of the Assessors does not appear to 
ha^e been taken as it is not found on the record. The omission to take it 
was a serious irregularity and must be pointed out to the Judge, and he must 
be cautioned to avoid a similar irregularity in future. At the same time I 
cannot hold that it affected the conduct of the prosecution or prejudiced 
the prisoner in his defence, and it is not, therefore, with reference to the' 

provisions of Ss. 283 and 300 of Act X of 1872, a ground for revisional 
interference. 


APPELLATE CIVIL. 

Present: 

il/r. Justice Pearson atid Mr. Justice Turner. 


Ganga Prasad (Defendant) v. Kusyari Din {Plaintiff). 

[27th February 1878.] 

1 A. 611. 

.. Bond charging profits of ivDnoveable pvperiy—Constniclion. 

Where a bond charged the profits of immoveable property with the re-paymeot 
of the loan, and stipulated that the obligee should take the management of the 
property and render accounts to the obligor, that if the loan was not paid when 
due, the latter should remain in possession till the loan was discharged, and also 
that the obligor should have no power to sell, mortgage or alienate the property 
till the discharge of the debt; held that the bond created a mortgage of the^ 
profits only and uot of the property itself and that, therefore, the obligee cannot 
sue for the sale of the property. 

. Effect of condition not to alienate — mortgage. 

I 

If there is a condition, in a bond for payment of money, not to alienate certain 
lands, it would constitute it a simple mortgage. 

Suit to bring to sale a certain mauza for the satisfaction of the debts 
ue under two deeds dated 17th April, 1860 and 6th February, 1863. 
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JUDGMENT. 

[612] Turner, J.—In our judgment, on the proper construction of 
the two deeds on which the respondent relies, by neither of them was 

such a security created as would entitle the mortgagee to call for a sale 
of the mauza. 

By the first deed, executed on the 17th April, 1860, in consideration 
of a loan of Es. 710, the mortgagor gave the mortgagee one half of the 
profits of the mauza up to the end of the then current settlement, and he 
charged the remaining one half share of the profits with the payment of 
the mortgage-debt and interest. It was also stipulated that the mort¬ 
gagee should take the management of the mauza, rendering accounts to 
the mortgagor, and that, if fee mortgagor should fail to pay the debt 
therein mentioned, or should take another loan and fail to pay it within 
the term therein mentioned, the mortgagee should remain in possession 
of the entire mauza until payment of all that might be due. This deed 
clearly created no hypothecation of the mauza itself. It assigned one 
half of the profits to the mortgagee for the period of the then current 
settlement, and charged the residue of tlie profits with the mortgage. 

The original mortgagor having died, his heir executed-a second deed 
on the 6th February, 1873, in which he admitted the creation of the 
original charge and the existence of a further debt of Rs. 1,000. Tlie 
further debt of Rs. 1,000 he undertook to discharge [613] by payment of 
Rs. 500 in Chait, 1920 Sambat, and ho agreed that the balance should 
be realised by the mortgagee from half the profits of the mauza in his pos¬ 
session accordinq to the terms of the hand for Us. 710, dated the 17th 
April, 1860, and that, until the realisation of the amounts entered in both 
bonds as well as of any amount borrowed in future, the mauza should 
continue in the possession of the mortgagee, and that the mortgagor 
should have no power to sell, mortgage, nor alienate it. Had this last 
condition stood alone, it may be conceded that it would have been suffi¬ 
cient to constitute a simple mortgage of the estate, and the respondent 
would have been entitled to an order for sale, but the clause must be 
read with what preceded it. and so read it is to our minds clear tliat the 
parties intended to mortgage the profits and not the mauza itself nor any 
share in it. This construction is favoured by the direction which im¬ 
mediately follows the agreement not to alienate, and which is to the effect 
that an arroar of revenue which had been defrayed by the mortgagee should 
ho realised from the profits. We must therefore hold that the respondent 
is not entitled to the relief he seeks in this suit, and reversing so much of 
the decree of the Court below as decreed the claim in part wo must 
dismiss the suit with costs. 


APPELLATE CIVIL. 

Present: 

Ur. Justice Spankie and Mr. Justice Oldfield. 


SUNDAR AND OTHERS {Plaintiffs) v. KhUMAN SiNGH {Defendant). 

[4th March 1878.] 

1 A. 613. 

Record of-rit}hl$^Jari%dielion^Civil and Revenue Courts-Act XIX of J873 (N W P 
ha>id Revenue), Ss. 6il, 91, 94 and 241. 

Under 8. 241 of (be Act. it is provided that do Civil Court shall exercise juris- 
fllotton ID the matter of the formation of the record-of-rightbut the matter 
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^ ^ * d not same thing as the question of the 

rights which its entries record. The Civil Court may not alter or amend the 
record, or give directions in respect of it, because these matters are, under Ss, 62 
and 94 of the Act, peculiarly within the jurisdiction of the Revenue Court. It 
will thus be seen that Civil Courts are not debarred from entertaining and decid¬ 
ing questions of rights between parties, merely because those questions may 
have been made the subject of entrie.s in the record, and because the decision of 
the Civil Court may show that they are wrong and need correction. 

held, therefore, that a suit will lie for a declaration of plaintiff’s right to 
make collections of rent and to defray and therefrom certain village and other 
expenses, though, with reference to these matters, there was, in the record-of- 
rights, an entry adverse to the plaintiff. 

[Ap.. 9A. 429(431).] 


JUDGMENT. 

[614] Oldfield, J. —The plaintiffs brought this suit originally for 
the cancelment of the orders of the Deputy Collector and Settlement 
Officer relating to the formation of the record-of-rights, over which the 
Civil Court has no jurisdiction, at the same time asking that they might 
disburse the village-expenses as before. The Court of first instance reject¬ 
ed the plaint, and the lower appellate Court reversed this order and 
remanded the case for trial, with an intimation that the plaintiff was at 
liberty to amend the plaint, and in special appeal this Court did not 
interfere with this order. The plaint was not amended till the 24th July, 
and on the same day the Court of first instance decided the case, after 
directing that the amended plaint should be filed with the record, and 
after the defendant had filed an answer to the amended plaint, and after 
evidence had been taken, which, however, was taken before amendment 
of the plaint. The Court of first instance held that, notwithstanding the 
amendment of plaint, the suit was not cognizable by the Civil Court. The 
plaint as amended is for establishment of the plaintiff's right as hitherto 
to make collections of rent from certain cultivators, and to defray the 
village-expenses themselves on their share of the estate ; this right having 
it appears been interfered with by the Settlement Officer's order, by 
which the defendant’s right, was recognised to collect these rents and to 
take them for defraying village-expenses. The lower appellate Court 
also held, the suit on the amended plaint not to be cognizable. Both 
Courts seem to consider that in substance there is no difference 
[615] in the two plaints in the relief sought, that the object of the 
amended plaint is substantially to cancel an order of the Settlement Officer 
affecting the record-of-rights, although not stated in so many words, and 
that such a suit cannot be entertained under S. 241 of Act XIX of 1873; 
and the Judge seems further to consider that, inasmuch as the plaintiffs 
appealed from the Deputy Collector’s orders to the Settlement Officer 
and failed, they are debarred from bringing this suit. 

The view which the lower Courts have taken is erroneous. In the 
order of this Court in special appeal the Court pointed out the distinctioo 
which exists between that portion of the plaintiffs’ claim in which they 
ask for the Court’s interference with the formation of the record-of-rightSr 
and that portion in which they ask to have declared their right to make 
certain collections of rent and defray village-expenses themselves. ^ 

The law enacts (S. 241) that no Civil Court shall exercise jurisdiction 

in “the matter” of the “formation of the record-of-rights;’’ but the 
matter of the formation of a record is clearly not the same thing as the 
question of the rights which its entries record-. ■ The Civil Court may no 
alter or amend the record or give directions in respect of it, because t ® 
formation and maintenance of the record and correction of errors in it h 
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been made by Ss. 62 and 94 of Act XIX of 1873, a matter peculiarly 
within the province of the Revenue Court. That was the object with 
which that part of S. 241 above cited was enacted, but it was not intend¬ 
ed to debar Civil Courts from entertaining and deciding questions of rights 
b6t\Yeen parties merely because those questions may have been made the 
subject of entries in the record, and because the decision of the Civil 
Court may show that they are wrong and need correction. .S, 62 and fol¬ 
lowing sections detail what the contents of the record-of-rights shall be, 
and the principle on which it is to be prepared, and the powers which the 
Settlement Officer shall exercise in its preparation; and S. 91 goes no 
further than to declare that "all entries in the record so made and attested 
shall be presumed to be true until the contrary is proved.” To so much 
weight the entries are entitled by a Civil Court, and S. 241 has been 
misinterpreted by the lower appellate Court, and was not intended to 
bar the jurisdiction of the Civil Courts in respect of the determination 
[616] of questions of right merely by reason of the record-of-rights treat¬ 
ing of them. How far the question raised in this suit has been deter¬ 
mined in the Settlement Department, and how far any such determination 
may be binding, we are not in a position to say, as the case has not been 
tried at all by the Court of first instance. We reverse the decrees of 
both Courts and remand the suit to the Court of first instance for retrial. 
Costs to abide the result. 


APPELLATE CIVIL. 


Present: 

Mr. Justice Simnlcie and Mr. Justice Oldfield. 


Zaib-un-nissa {Plaintiff) v. Jaiuam Gir {Defendant). 

[4th March 1878.] 

1 A. 616. 

Mlachment in execution—Eject thereon of order striking executioiuproceeding ofi the file. 

Whether ad attachment in execution proceedings subsists or is removed by an 
order striking the execution proceedings ofi the die, must be decided with refer¬ 
ence to what appears to have been the object and intention of tbo order. 

When, thereforo, certain properties were attached in execution of a decree, and 
the proceedings struck of! the file, and afterwards an application was made again 
to attach the property, and granted, held that the first attachment was not sub¬ 
sisting and that a private sale of the property before the second attachment was 
not void. (H.C.R., N.W.P., 1869, p. 51. F.). 

•CR.. 6 A.W.N. 57.] 

Certain immoveable property having been attached on 2—5—1871 
in execution of a money-decree held by the defendant in this suit against 
a third party, the execution case was struck off the file on 22—7—1871, 
And the defendant in this case again applied for the execution of the 
decree on 28—8—1873 by attachment and sale of the property. Notice 
was directed to be issued on 12—9—1873. The plaintiff in this suit, who 
purchased the property from the judgment-debtors on 17—9—1873 pre¬ 
ferred a claim in virtue of her purchase, on hearing that the property was 
■Ordered to be attached on 28—11—1873 ; but her claim being disallowed, 
on 28 —1—1876, she brought the present suit to establish her right to 
the property. Both the Courts below decided against the plaintiff, who 
Appealed to the High Court contending that, as the attachment on the 
property had been virtually removed in July 1871, the property was not 
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under attachment at the time of the sale and the sale was consequently 
not ^ Old and that, as the sale was supported by consideration, the lower 
appellate Court had erred in holding that the sale was made in bad faith. 

JUDGMENT. 

The judgment of the Court, so far as it related to this contention, 
was as follows: 

[618] Oldfield, J.— Nor are we of opinion that plaintiff’s purchase 
is void by reason of there being subsisting an attachment of the property 
at the time of his purchase. There had been an attachment in May 1871, 
but it appears to us to have been removed when the proceedings in 
execution came to an end in the following Julv, for we find the defendant 
in 18/d applying again to have the property attached, which he would 
not have done if it was then under attachment; and in the reports made 
on his application no mention is made that there was an attachment 
subsisting, but on the contrary we find that the Court, on the 28th 
November. 1373, issued orders for attachment. We must give effect to 
what appears to have been the object and intention of the orders in the 
former proceedings, and this is the principle laid down in the Full Bench 
ruling ol tliis Court— Ahmud Hosaein Khan v. Mahomed Azeem Khan (1). 

The Judge’s finding that the plaintiff purchased in bad faith, which 
IS based on tlie error that he knew at the time that there was a subsisting 
attacbmeut, necessarily falls to the ground, for there is no reason te 
^ippose that it was not a bona fide purchase for valuable consideration. 
\Ve decree tlie appeal and reverse the decrees of the lower Courts, and 
decree the claim with costs in all Courts. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 

Lakhmi Chand iPlamtifi) v. Tori L.al and others {Defendants). 

[oth March 1878.] 

1 A. 618, 

Agreement—Consideratio7i. 

Where, by an agreement duly registered, the settlor agrees tb^t, in consider¬ 
ation of the recognition by his brothers of his rights in certain property, he will 
not sell, transfer, oc hypothecate such property, and that, should he desire to 
dispose of it, he would convey it to them for a certain price, held that the agree¬ 
ment was binding and enforceable. 

JUDGMENT. 

[620] Tl'RNEr, J.—In our judgment the agreement; is binding. It 
registei'ed, and the settlor thereby agrees that, in consideration of the re* 
cognition by the brothers of his rights in the property to which the deed 
relates, he will not sell, transfer, or hypothecate his share, and that should 
he desire to dispose of it he would convey it to them for Es. 800. There 
is no reason why such an agreement should not be enforced. If it 
made out of natural affection it has been expressed in writing and duly 
registered. If the consideration svas, as it purports to have been, the i’0‘ 
cognition of the settlor’s right to share, there was a consideration. Therfr 
is nothing to show that the agreement was made in fraud of the appehant^ 
The appeal fails and is dismissed with costs. _ 


(1) H.C.R. N.W.P., 1869, p. 61. 
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APPELLATE CIVIL. 

Present: 

Mr. Jiistice Pearson and Mr. Justice Spankie. 


Kalian Das and others {Plamtiffs) v. Nawal Singh 
AND OTHERS (Defendants). [7th March 1878.] 

1 A. 620. 

1 . Ordei- returning plaint after it was admitted and 2 >osted for evidence—Appeal 

An order returning a plaint for presentation to the proper Court on the 

Stln wh- the pecuniary ^risdictioD of the 

Court in which it was presented, is appealable under the CPC (1859) and the 
Tp O%mT’' High Court under Z 

2. Suit for redemption—Jurisdiction, 

Where the subject-matter of the suit is. not only whether the pronertv has 
been redeemed by payment out of the usufruct, but also whether the property 
and the right to redeem belongs to the plaintiff, the question of jurisdiction 
depends on the value of the property and not on the amount of the mortgage 

[2-R., IIB. 591 (594)]. 


Suit instituted on 17th April. 1877 in the Munsifs Court for 
complete ' possession of certain land by redemption of a usufructuarv 
mortgage and ejectment of the defendants, valued at Es. 150 the princi- 
pal money secured by the mortgage. The Munsif made an order on the 
plaint fixing the 8th May. 1877, for the hearing of the suit, and directing 
that the defendants should be summoned to appear on that day in person 
or by pleader, and that the pleaders for the plaintiffs should be ready to 
produce their evidence. On the defendants appearing and denying the 
mortgage and setting up a proprietary title to the land, the Munsif. on 

in the suit to be returned to the 
plaintiffs for presentation in the proper Court. This was affirmed bv the 
lower appellate Court. The plaintiffs appealed to the High Court 


JUDGMENT. 

, expressed at the hearing as to the 

admissibility of this appeal. We do not share that doubt A case of 
exactly the same nature was entertained and disposed of on the 18th 
January last. The Munsifs order for the return of the plaint was passed 
after the suit had been admitted on the file and parties had been called on 
to produce evidence. His order finally disposed of the suit, and was the 
legitimate subject of a regular appeal under Act VIII of 1859 The 
present appeal from the appellate decree of the lower appellate Court has 
presumably been brought and admitted under S. 584 of Act X of 1877 
The lower appellate Court’s decision is, in our opinion, right. The 

I r® 1 >“®^‘t^t*on-fee but of jurisdiction : and it appears 
that the subject-matter of dispute m this case is not only whether the 

redeemed by payment of the debt out of the usufruct, 

but whether the property and the right to redeem belongs to the plaintiffs 

k ^0 ^°^ ‘0 Rs. 1.000, it Ls been 

rightly held that the suit was not cognizable by the Munsif The olaint 

was returned to the plaintiffs for presentation in the proper Court 

Instead of presenting it there, they elected to appeal from the Munsff’s 

Mder. and the lower appellate Court has properly disposed of their appeal 
We dismiss this appeal with costs. appeal. 
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APPELLATE CIVIL. 

Present: 

.]//•. Justice Pearson and Mr. Justice Turner. 

SlllJi L.\h AND OTHERS {Plaiutift's) V. HiRA LAL and another 

[De/endaiits). [8th March 1878.] 

1 A. 622. 

Lcoiilhj iiivnlid document—Suit jor declaration that it is not genuine—ReasoTiabU 
Qljprehension oj injury. 

Where a document is not legally v.alid or admissible for the purposes for which 
it IS .ipprehcndcd that it may be used, a suit will not lie for a declaration that it 
is not genuine, as there cannot be said to be a reasonable apprehension of injury 
from the document. 

[R., 9 A.W.N. 147 ; Not P., U.B.R., Civil (1892—1896). 529 (534).] 

Suit for a declaration that a certain receipt, purporting to be an 
acknowledgment by a son of the mortgagee of the receipt from the 
mortgagors of a certain amount in part payment of the debt due under 
a bond, was not a genuine document, as the same has been fabricated 
with the object of reviving the suit on the bond which had become 
barred by limitation. The Court of first instance gave the plaintiffs a 
decree. On appeal by the defendants the lower appellate Court held that 
the suit was not maintainable, on the ground that the question as to the 
nature of the receipt could only be raised and determined when the receipt 
was used by the defendants as a genuine document. The plaintiffs 
appealed to the High Court. 

JUDGMENT. 

[623] Turner, J. — The receipt cannot be used for the purpose 
which the appellants apprehend. To support a plea that a new period 
of limitation has accrued from part payment of principal, the fact of pay¬ 
ment must appear in the handwriting of the person [624] making the 
same on the instrument on which the debt arises, or in his own books, or 
in the books of the creditor. The appellants cannot then be held to have 
reasonable ground to apprehend injury from the document. The appeal 
is dismissed with costs. 

CRIMINAL JURISDICTION. 

Present: 

Sir Robert Stuart, Kt., Chief Justice. 

Empress of India v. Dharam Das. [22nd March 1878.] 

1 A. 635. 

Excise Act, X of 1871, Ss. 12, 57, and 02—Illicit sale of liquor. 

Where a license for the sale of spirituous and fermented liquors by retail, 
expired on a certain date, and the accused did not attempt to renew it, till 
he had been convicted before the Magistrate for selling spirituous liquors, held. 
that the case^ was distinguishable from 1 A. 630, and that he was properly, 
convicted as he violated S. 12 of the Act. " ' 

i;R., 1 A. 638 (639).] 

JUDGMENT. 

[635] Stuart, O.J.—The facts in this case are different from those 
in the case of Charles Seymour [Mrs. Newton) (1), for there are none 0 


(1) 1 A. 680. 

476 



CRIM.] 


CtOPAL I'. NANKU, &C. 


[ALLAHABAD 


the circumstances of condoiiement and estoppel which characterise [636] 1878 

the latter, and the license had clearly and simply expired. In Sej/7)iour's march 22 

case the lapsing of the drst license was not noticed by the authorities, and _ 

was only brought to their knowledge by Mrs. Newton herself going to the 
Collector’s office, they simply renewing the license and accepting the CRIMINAL 
whole fee for the new period by anticipation; nor was there in that case JuRiSDlc- 
anything to show any action on the part of the Collector as to the recall¬ 
ing the license or otherwise within the meaning and scope of Ch. vi of 

Act X of 1871, or of the rules respecting the license for three months- 

drawn up and issued by the Chief Eevenue Authority, that is, in these l A. 635. 
Provinces, the Board of Revenue. I therefore held there that the defend¬ 
ant was not a person other than a licensed vendor within the meaning of 
S. 62 of the Excise Act. 

The present case is quite different, for here we have the license simply 
expiring and no attempt whatever on the part of the defendant to renew 
it, nor does he apply for renewal till after he had been convicted before 
the Magistrate for selling spirituous liquors without a license. He there¬ 
fore violated S. 12 of the Excise Act, which provides that spirituous 
liquors passed from distilleries according to the English method, fermented 
liquors manufactured at a licensed brewery, and spirituous and fermented 
liquors imported either by land or by sea, shall not be sold except under 
license from the Collector,” and laid himself open to the penalty enacted 
by S. 62. His conviction must therefore stand. But as to the sentence, 

I do not think that the case is a flagrant or serious one and calling for a 
severe penalty. Nor can I help remarking on the peculiar nature of the 
evidence on which the conviction is based. It is not the evidence obtained 
simply by the testimony of ordinary customers from among tlie public 
frequenting the defendant’s shop, but by that of a constable sent direct 
from the Collector’s office for the express purpose of detecting or rather 
involving the defendant in a violation of the excise law, and such evidence 
is, from its very nature, open to remark and even suspicion, although I do 
not mean to say that the constable who acted in this employment did 
otherwise than perform his duty fairly. The circumstance, however, in 
my view takes from the conviction the severe illegality which it otlier- 
wise might have shown, and renders a penalty of a fine of Rs. 100, or of 
one month’s imprisonment [637] in the Civil Jail, excessive punisl^mont. 
and I set that sentence aside, and in lieu of it I consider that one-fourth 
of the fine imposed by the Assistant Magistrate would be sufficient, and 
therefore, while affirming the conviction, I sentence the defendant to pay 
a fine of Rs. 25 without the alternative of imprisonment; the fine, if neces¬ 
sary, to be recovered by distress in due course of law. But if the Rs. 100 
has been paid by the defendant, the difference between that sum and the 
Rs. 25 must be returned to him. 

APPELLATE CIVIL. 

Present : 

Mr. Justice Turner and Mr. Justice Oldfield. 

QiO'VkijiPlaintiff) NankU and another {Defendants). 

[26th March 1878.] 

1 A. 624. 

Decree of Small Cause Court—Execution against immoveable property. 

The Judge of a Small Cause Court, when duly invested with the powers of a 
Subordinate Judge, has, in the exercise of such powers, general jurisdiction. 1 A. 624. 
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He IS, therefore, competent to order the sile ofimmoveable property within his 
jurisdiction, m execution of a decree passed by him on the Small ciise side. 


[Ex., 8 M. 8 (9).] 
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In a suit by the plaintiff, as auction-purchaser, to establish a vkht 
to certain immoveable property,—sold in execution of a decree of a Court 
of bmall Causes, under tlie orders of the Judge of the said Court duly 
mvested with the powers of a Subordinate Judge under the provisions of 
S. 51, Act XI of 1865.—and for possession of the same, the lower Courts 
concurred in holding that the plaintitf’s title to the property was invalid, 
as the Judge of the Small Cause Court was not competent to enforce the 
decree under S. 20 of Act XI of 1SG5. Tlie plaintiff preferred an anneal 
to the High Court. 


JUDGMENT. 

[625] Turner. J.—The Judge of a Small Cause Court, when duly 
mvested with the powers of a Subordinate Judge (1). has, in the exercise of 
such powers, general jurisdiction. He was therefore competent to order a 
sale of immoveable property within his jurisdiction (2). The decree of the 
lower appellate Court must be set aside, and the case remanded for trial on 
the merits. The costs of the appeal will follow and abide the result. 


1878 

April 2, 


appellate criminal. 

Present: 

Mr. Justice Turner. 


Appel- 


Empkess of India v. Megua. [2nd April 1878.] 

1 A, 637. 


LATE Penal Codc^ S. 75—Enhanced puniahvient. 

•Criminal. where it was proved that the appellant h.ad. a few days before the trial of an 

_ oRenfe of theft, been convicted, but it was not shown that he had been convict¬ 
ed of one of the offences mentioned in S. 75. noc that he had been convicted ol 
i A. 637. offence before the commission of the offence for which he h.ad received the 

enhanced sentence, held that the enhanced sentence was not proper in the circum¬ 
stances of the case. 


[P., L.B.R. (1893-1900). 479 (480).] 

On a certain day a person was convicted under Ss. 109, 328, I.P.C. 
A week later he was convicted under S. 328, and also under S. 379, I.P.C. 
He was sentenced, under S. 328, I.P.C., to rigorous imprisonment for 10 
years, and, with reference to his previous conviction, under Ss. 75 and 
379, I.P.C., to transportation for life. The accused appealed to the High 
Court against the second conviction. 


JUDGMENT. 

[638] Turner, J.— I am unable to support tho enhanced sentence 
passed by the Judge under S. 75. That section declares that if any per' 
son, haviiifi been convicted of any oti'ence punishable under certain parts 
of the Indian Penal Code, shall be guilty of any offence punishable under 
those parts of the Code, he shall for every such subsequent offence be 
liable to the penalties therein declared. The section then prescribes 
enhanced punishment for particular offences committed after conviction of 
any one of such offences and not raei'elyon a second conviction. In the 


(I) under S. 51, Act XI of 1865. (2) in enforcing a decree under Act XI of 1865* 
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present case it is sho«;n that the appellant had. a few days before the 
t^rial of the present otlence. been convicted, but it is not shown that he 
had been convicted of one of the offences mentioned in S. 75, nor that 
he had been convicted of any offence before the commission of the offence 
wr which he has received an enhanced sentence under S. 75 of the Indian 
renal Lode. I must quash the sentence passed under Ss. 379 and 75 of 
the Lode, and as the appellant has received the full punishment that 

Q 7 Q ^ offence falling at the same time under Ss. 328 CRIMINAL. 

unde^S ^ unnecessary to pass a sentence _ 

Indian Penal Code. The conviction and sentence 
under b. 328 are affirmed and the appeal dismissed. 


Appel¬ 

late 


1 A. 637. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Turner. 


Empress op India v. Mahixdra Lal and another. 

[4th April 1878.] 

1 A. 636. 

Excise Act, X of IH71, Ss. 3^, 5/, 82~Illicit sale of liquor. 

Where a license for the sale of spirituous and fermented liquors bv retail 
expired and the licensc-holder gave no notice of his intention not to renew the 
license, nor bad the license been recalled by the Collector, but liquor having been 
sold for a week without the renewal of the license, the license-holder's servants 
wcio prosecuted, held, thit they could not be convicted under the provisions of 
S. 22, but only under S. 57, for not paying the monthly license fee in advance. 

v Sessions Judge of Allahabad, under S. 298 of Act 

X of 1872, for the orders of the High Court. 

JUDGMENT. 

[639] Turner, J.-It appears that licenses for the sale of spirituous 
and fermented liquors by retail may bo granted in tbe Nortb-Western 
Provinces lor any term not less than tbreo calendar raontbs and not ex¬ 
ceeding one calendar year, and that in Allahabad they are usually granted 
for a period of three months. The tee leviable on such licenses in Allaha¬ 
bad IS Es. 8 per mensem, and it is a condition of the license that the fee 
should be paid m advance. The petitioners' mistress held a license for 
the sale of fermented hiiuors by retail for the period of three months termi¬ 
nating on the 3l8t December 1877. The holder of the license did not 
give to the Collector any notice of her intention not to renew the license 

?87fi From re'l T P"'”' 

did ihovln t . 1 the petitioners 

admiUhey sold by retail spirituous or fermented liquors. On these facts 

the Magistrate convicted them for that, not being licensed vendors they 

1st January 

to the 7th January 1878, inclusive, and. under S. 62 of the Excise Act^ 

j\fr imprisonment fo; 

[640] It 18 contended that the conviction is wrong in that the neti- 

tionors were not unlicensed vendors, but sold under a license 8 ^ 818 ^ 0 . 
under the provisions of S. 32 of the Act, seeing that their mistresThad 

S by the Coltte ‘‘ 
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1878 The pleader for the petitioners relies on Empress v. Seymour (1) 

APRIL 4 . by the loarncd Chief Justice of this Court on the 25th February 

_ last. The facts of that case are much the same as those of the present. 

The defendant was the servant of a person named Newton who held a 
Criminal license for a term of three months expiring on the 31st December 1877. 
JURISDIC* license was not formally renewed until the llth January 1877, when 
the proper fee was paid. Sales had nevertheless been made between 


TION. 


January 1st and January llth, and on account of these sales the defend* 


- ant Seymour was prosecuted and convicted. The learned Chief Justice 

1 A. 638. considered that any breach of the Act committed by the defendant had 
been condoned by the action of the Collector in receiving the fee and 
renewing the license, but he doubted whether, in advertence to the terms 
of S. 32 of the Excise Act, the master of Seymour could be held bo be unli¬ 
censed, and therefore whether any offence had been committed. His 
Honour called attention to the absence from the Act and the rules of any 
direction as to the period within which the license was to be renewed. In 
the result he auashed the conviction. On theother hand the Government 


Pleader relies on a subsequent ruling by the same learned Judge. In 
Empress v. Dharam Das (2) the facts differ from those of Seymour's case 
only to this extent, that it was not shown the license had been renewed 
and the fee paid subsequently to the sales which led to the conviction. It, 
however, appears that on the llth January, the same day on which the 
fee was accepted in Seymour's case, the defendant brought the fee into 
Court and tendered payment of it. In this case the learned Chief Justice 
supported the conviction. He distinguished it from Sey7nour's case on 
the ground that in the latter there were circumstances of condonement 
in the acceptance of the fee and renewal of the license, while in the 
case of Dharam Das fcliese circumstances were absent. Although in his 
petition Dharam Das urged that, in reference to the provisions of 
S. 32 of the Excise Act, he [6«] could nob be held to be an unlicensed 
vendor, it would seem that this argument was not pressed at the hearing 
for it is unnoticed in the judgment. The Government Pleader urges that, 
inasmuch as the Collector had not accepted the fee in the case before 
me, the decision must follow the ruling in Dharam Dos's (2) and not 
the ruling in Seymour's case (1), but I am constrained to say that I 
cannot regard the acceptance by the Excise authorities of an excise fee 
in ignorance of a contravention of the law as a condonation of the offence 
if the offence had been committed. The acceptance of the fee would not 
warrant the quashing of a conviction for sales made prior to the accept¬ 
ance of the fee, if those sales were in fact illegal; and if the sales oh 
w'hich the prosecution was founded were illegal in Dharam Das’s case, 
I should have held them equally illegal in Seymour's case. Even assuming 
the excise fee had been received with a full knowledge of the circum¬ 
stances. T should hold that this might be ground for inflicting a light 
penalty and not for quashing the conviction. But I entirely agre0 
with the reasoning of the learned Chief Justice in that part of the indg* 
ment in Seymour's case (1) in which he gives expression to his doubts as 
to the legality of the conviction in reference to the terms of S. 32 of 
the Excise Act. That section declares that, unless otherwise specially 
authorised by the Chief Revenue Authority, licenses for retail sales so^ 
be granted for one year, and if continued to the holders thereof shall 
formally renewed from year to year, but that every person holding such a 
license who may intend not bo renew ifc shall give notice of his inteuti^ 


(1) 1 A. 630. 


(2) 1 A. 635. 
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bo the Collector, at least fifteen days before the year expires, and that 
if such notice be not given and the license be not recalled by the Collec¬ 
tor, the license held and engagement entered into by every such person 
shall remain in force as if the said license had been formally renewed. 
By the rules made by the Chief Revenue Authority in these Provinces 
licenses may and in practice are granted for periods of three months. 
To these licenses the provisions of S. 32 are clearly applicable. 
Notice must be given of the intention not to renew the license, and 
if no such notice is given and the license is not recalled, the license 
granted to, and the engagement taken from, the holder of the license 
remain in force as if they had been formally renewed. The Government 
Pleader has argued that this is to be read as implying that the holder of 
the license is to be held to his engagements, that he is responsible for the 
fee and for the performance of the conditions of the license, but that the 
authority conferred [642] by the license no longer subsists. I cannot 
accede to a construction which is at variance with the clear language of the 
Act,— “the license held shall remain in force as if the said license had been 
formally renewed." If it had been formally renewed it could not be doubted 
the holder would be a licensed vendor, and enjoy the privilege conferred by 
the license. Inasmuch as no notice has been given of an intention not 
to renew it and it has not been recalled, the holder still enjoys the 
privilege of selling in virtue of the authority conferred by it, while on the 
other hand he is liable to the payment of the fee and the performance of 
the other conditions imposed on him. On the facts found or allowed in 
this case, the petitioners cannot be convicted as unlicensed vendors. The 
sales admitted by them were made in virtue of the license which under 
the terms of S. 32 was still subsisting. The convictions must then be 
quashed and the fines remitted. 

It would certainly be well that the Chief Revenue .Authority should 
prescribe some period wdthin which licenses should he brought for renewal, 
but as the law and rules now stand there is a remeily for any negligence 
on the part of the bolder of the license. He is bound by a condition of 
his license to pay the monthly fee in advance. If he omits to do so lie 
can be prosecuted for the breach under S. 57 of the Excise Act, and is 
liable to a fine of Rs. 50. In quashing the convictions under S. G2, I am 
urged to convict the petitioners under S. 57, but the petitioners are not the 
holders of the license, they are the servants of the holder. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


PHUKAR Singh and others (Plaintiffs) V. Ranjit Sinoh 
AND OTHERS (Defendants). [9th April 1878.] 

1 A. 661=3 Ind. Jur. 33. 


1 . Stridhan. 

In order to constitute property held by a woman " stridhan " devolving on 
, her own heirs, it must be held by her UDconditionally, and subject to no restric¬ 
tions. “ That alone is her peculiar property, which she has power to give sell 
or use-^independently of her husband's control " (Dajyabbaga), ’ 
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ALLAHABAD] PHUKAR SINGH, &c. v. RANJIT SINGH. &;c. 
2. Pjoperty inherited by pnternnl grandmother from grandson. 


[CIV. 


Immoveable property mberited by the paternal grandmother from her grand- 
son IS not stridban so as to devolve on licc death on her heirs ; it devolves on 
the lm>rs of the grandson. (11 M.I.A. 139. 5 LA. 1. 1 S.D.A. 164, 11 111.1“ 


[1 & 2-R.. 3 O.C. 1-29 (135), 22 A. 353 (357).] 


Civil. 

1 A. 661 = 

3 Ind. Jur. 
33. 


JUDGMENT. 

[662] Oldfield, J.—The property in suit belonged to Sardar Singh 
and at his death he was succeeded in 1861 by his paternal grandmother. 
Muna Kuar m Uie absence of nearer heirs. She died in 1873, leaving a 
daughter. Phul Kuar. still living. Some of the defendants are her sons, and 
Uie defendant. Ranjit Singh, is a son of a sister of Sardar Singh also living, 
ihe plaintiffs are grandsons of the full brother of Mohabbat Singh, great- 
grandfather of Sardar Singh, and they claim the estate as heirs of Sardar 
bingh. Another plaintiff, Ganjan Singh, has purchased part of their 
rights and interests. The Judge has dismissed the suit and reversed the 
decree of the first Court. Tlie plaintiffs have preferred a special appeal. 
It is clear that Muna Kuar succeeded Sardar Singh in the ordinary course 
of succession, and her possession has not been adverse to the plaintiffs to 
whom the succession only opened out at her death. There is tlierefore no 
bar by limitation, as the Judge appears to think ; but it has been contended 
before us that the Judge’s decree should be maintained on the ground 
that Muna Kuar succeeded to the property usstridhan, and that the plaint¬ 
iffs would not be her heirs, but her daughter. Phul Kuar, for whom the 
defendants hold. 


The question we have to determine is whether property inherited by 
the paternal grandmother from the grandson will rank as stridhan and 
devolve as such ; and, to support the affirmative. Mitakshara. Ch. ii, S. xi. 
V. 2| IS referred to, where property which a woman has acquired by in- 
heritance is me uded in the category of “ woman’s property and Sir T. 
Stiange has included this sort of property in the several kinds of scridhan 
—Stranges Hindu Law. 4th ed., p. 28. But on this subject Sir W. 
Macnaghten observes: In the Mitakshara, whatever a woman may have 
acquired, whether by inheritance, purchase, partition, seizure or finding. 
IS denominated woman’s property, but it does not constitute her peculium" 
Macnaghten s Hindu Law, 3rd ed., p. 38; and this distinction between 
woman s property generally and stridhan proper, which alone de-[663] 
volves on her relations, was noticed by the Privy Council in Thakoor 
Dcyhee v. Baluk Uam{\), at the time that they decided that one class of 
inheuted property, viz., that inherited by a widow from her husband, 
does not rank as stridhan devolving on her heirs. The enumeration in 
Manu of woman’s property has been held not to be exhaustive, and it is 
unnecessary for us in this suit to give an opinion as to what extent pro¬ 
perty acquired by inheritance will be stridhan. The question was discuss* 
IT Council in Brij hidar Bahadur Sinqh v. Ranee Janki 

Aocr (2) and left undetermined, but we are disposed to hold that property 
inherited by the paternal grandmother from her grandson is not stridhan. 
It may be gathered from the text-books on the Hindu Law that pro¬ 
perty must be held unconditionally, and subject to no restrictions, to 
constitute stridhan devolving on a woman’s heirs. ** That alone is hsr 
peculiar property which she has power to give, will, or use independently 
of her husband’s control”—Dayabhaga, Ch. iv, S. i, V. 18. The pro- 
perty inherited by the grandmother from the grandson will not bear 

(1) 11 M.I.A. 139. (2) 5 LA. 1. 
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this test, since it is like property inherited by the mother from the 
son, subject bo the same restrictions as to its disposal as that iuhericed 
by the wife from her husband. It has been held that the rules concern¬ 
ing property devolving on the widow equally affect property devolving on 
a mother from her son—note co Bijija Dibeh v. U7ipoorna Dibeh (1)— 
and it has already been decided by the Privy Council —Thakoor Dcijhce v. 
Baluk Bam (2) and Bhiujivandccn Doobey v. Myna Baee (3)—that property 
inherited from the husband by the widow will not rank as slrkJkan. and 
the ground on which that decision rests appears to us to apply equally to 
the case before us. This is the view of the law of succession taken by 
Sir T. Strange and Sir \V. Macuaghten.—" Had the property been the 
mother’s in the Hindu sense of ’ woman’s property,’ it would descend on 
her death to her daughters, but having been inherited by her from her 
son, it passes according to the law as practised in Bengal, not to her heirs, 
but to his,”—Strange’s Hindu Liw, 4th ed., p. 144. “ On her death {i.e., 
mother’s) the property devolves on the heirs of the son, and not on her 
heirs,”—Macnaghten’^ Hindu Law, 3rd ed., p. 26 ; and the rulings of the 
[664] Courts accord with this view, though tiiere appears some conflict 
of decisions in the Bombay High Court. We decree the appeal with 
costs, and reverse the decree of the lower appellate Court, and restore 
that of the Court of first instance. 

APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Turner. 


Bahmani Bmr and others {Defendanh) v.' Hulasa Kuar and 

ANOTHER {Plaintiffs). [I2th April 1873.] 

1 A. 642. 

Limilation Act (1871), Sch. II, Art. 148~Insufficienaj of acknowkdtjjnent by agent. 

An acknowledgment of the title of the mortgagor or of his right of redemp¬ 
tion. signed by the mortgagee’s agent, is not sufficient, under Art. 14S, Sch. II 
of Act IX of 1871, to create a new period of limitation. (13 B.L.R. 177, F.) 

[P., 1 A.L.J., 355; R.. 17 B. 173.] 

In a suit for recovery of possession of a certain share in a village 
alleged to have been mortgaged by the plaintiffs’ ancestor to the defend¬ 
ants' ancestor 42 years prior to suit, the defendants alleged that the pro¬ 
perty had been mortgaged 70 years before the suit. The administration- 
paper dated 29—6—1840, had been signed for the mortgagee by his agent. 
The first Court without determining the date of the mortgage decreed in 
plaintiffs’ favour, holding that the administration-paper contained an 
acknowledgment of the title of the mortgagor, creating, under Art. 148, 
Sch. 11, Act IX of 1871, a new period of limitation. On this being 
affirmed in appeal, the defendants preferred an appeal to the High Court. 

ORDER OF REMAND. 

[843] It having been ruled by the Privy Council (4) that signature by 
an agent is not sufficient to satisfy the analogous terms of Act XIV of 1859, 
we must hold that the acknowledgment in this case is insufficient. Of 

(1) 1 S.D.A.. 164. (3) 11 M.LA. 487. 

(2) 11 M.LA. 189. (4) 18 B.L.R. 177. 
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couise we are now considering the acknowledgment required under Act 

IX of 1871 and not under the present law, of which the terms are more 
equitable. 

The lower jipiipllate Court must determine whether this suit has been 
instituted within GO years from the date on which the mortgage was made 
It will try this issue and remit its finding to this Court, when ten days 
will be allowed for objections. 


PRIVY COUNCIL. 


Present: 


Sir James TP. 


Co/vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 


On Appeal from the Eigh Court of Judiaiture for the North-Western 

Provinces, Allahabad. 

Sheo Sinoh Rai {Defendant) v. Dakho and Murari Lal 

(Plaintiffs.) [I3th April 1878.] 

1 A. 688=2 C.L.R. 193=5 I. A. 87=3 Suth. P.C.J. 529 = 3 Saraswati's P.C.J. 807. 

1 . PAvy Council—Special leave to appeal on questions of great general importance— 

Technical objections urged at a late stage—Permissibility. 

The defendant in a suit applied for and obtained leave to appeal to the Privy 
Council which leave however, became abortive owing to his failure to make the 
deposit for costs m due tune. He then applied to the Privy Council for special 
leave to appeal on the ground that the suit was one concerning properties of 
large value and involving questions of great importance to the sect to which he 
belonged. Special leave having been granted on the ground, the appellant urged, 
at the hearing before the Privy Council, certain preliminary objections to the 
maintainability of the suit, objections to which no reference bad been made 
either m his application to the High Court for leave to appeal, or to the Privy 
Council for special leave. Held that, though it was not. by any means, intend¬ 
ed to lay down, as a rule, that no questions can be raised at the hearing, wbioH 
are not indicated in the petition for special leave to appeal, yet in the present 
casos considering the importance of the questions upon which the appellant 
obtained special leave to appeal, and the somewhat technical character of the 
objections raised to the maintenance of the suit, objections which altogether 
excluded the consideration and discussion of those very important questions, the 
appellant ought not, at that .stage, to be allowed to insist that, by reason of 
these objections.- the suit ought to be dismissed. 

2 . Declaratory decree—When to be given. 

A declaratory decree ought not to be given unless there is a right to some 
consequential relief, which, if asked for, might have been given by the Court, 
or unless, in certain cases, a declaration of right is required as a step to relief in, 
some other Court. (15 B.L.R, 83 = 2 LA. 169. Ajip;'.) 

3. Nuncupative uill-Suit for declaration of Us nullity, when lies. 

In cases where property may legally pass by an oral will, a suit may lie t® 
have itooclared null and void ; for a claim under such a will is not’a bare asser* 
jion of title, but the setting up of a specific act by which title to property niey 
be conferred. A right to. l^ve a document or act which obstructs the title or 
enjoyment of property; oancelled or set aside, or for an injunction against such 
obstruction, would be sufficient to sustain a declaratory decree. 

. Usage of Jains—Estate of sonless ividow^Rights of such widow* 

According to the custom obtaining anjeng; the Saraogi Agarwala Jaios*> 
sonless widow lakes a very much larger dominion over the estate of her husband 
than^ is co.nceded by Hindu law to widows among orthodox Hindus; she takes 
aq a^s^u^ inte^e^ at least in the self^acquired property of her husband; sbe 

m 



CIV.] SHEO SINGH RAI v. DAKHO AND MURARI LAL [ALLAHABAD 

enjoys the right of adoption without the permission of her husband or the con¬ 
sent of his heirs ; a daughter’s son may bj adopted, and, on adoption, takes tho 
place of a ^on begotten, 

With regard to the .Jains, the Hindu law must be applied generally to their 
cases, m tho absence of custom varying that law. 

5. Declaratory decree —.dlfeninfirc declaration. 

In a suit by a Jain widow for the maintenance of her possession bv the estab- 
ishment of her exclusive right of inheritance to her husband’s estate and to 
have the adoption by her of a son. upheld, the adopted son was subscquentlv 
added as a plaintiff. The Court of first instance, granting all the reliefs asked 
tor. declared that the widow w.as entitled to be maintained in possession as pro¬ 
prietor. The High Court, on appeal, modified this by declaring that she was 
entitled to be maintained in possession, cither as proprietor or as manager of the 
estate on behalf of the adopted son. Held, that, though the declaration, bein" 
in the aUernative, was in one sense uncertain, yet.it was independent of the 
other declarations, which decided the rights of the parties as betwocn the plaint¬ 
iffs on the one side, and the defendant on the other, and repelled the defondant’s 
pretensions. There being no conHict between the rights of the plaintiffs inter se, 
the decree was rightly framed in a form which avoided prejudice to those rights. 

[1—F., 8 A. 365*6 A.W.N. 123; 3-R , U.B R, Civil (1892—1S96) 623 (625). U.B.R. 
Civil (1892-1896) 529 (534). 7 O.C. 187 (190) 4 -F.. 8 A. 319 (322) = G A.W.N. 118 • 
R..3A. 55. 10 M. 182 (18.5). 16 A. 379 (381) = 15 A.W.N. 123. 27 C. 379 |3S6) 30 
A. 197 (•223) = A W.N. (1908) 79 = 5 A.L.J. 200, 4 C. 744 (752) (P.C.), 19 B. 428 
(4591. 31 C. 11 (30) (P.C.)=7 C.W.N. 895 (901), 84 P.R. 1903 = 135 P.L.R. 1903, 
29 A. 495 (511)= A.W.N. (1907) 121=4 A.L.J. 407,11 Bom. L.R, 797 (805).] 

JUDGMENT. 

[697] Sir Montague E. Smith. —This is an ap)3eal froii] a judgment 
of the High Court of the North-West Provinces, which substantially al'Iirm- 
ed a decree of the Subordinate Judge of Meerut. The suit was originally 
brought by the respondent Daklio, the sonless widow of Ishq Lai. in her 
own name; Murari Lai, her daughter’s son. whom she had adopted, being 
afterwards added as co-plaintiff. The defendant (the appellant) was a 
younger brother of Ishq Lai. The family were Saraogi Agarwahis, one of 
the divisions of the sect of Jains, whose laws and customs with regard to 
a widow’s estate and her power of adoption ditfer. as the respondents 
allege, from the ordinary law by which Hindus are governed. This differ¬ 
ence gives rise to the principal questions to be decided in the present suit. 
Ishq Lai died in 1867. He left considerable property, including Govern¬ 
ment notes, to tho value of upwards of five lakhs of rupees. The widow 
took out the certificate of administration of his estate, and obtained posses¬ 
sion of it. It is admitted that tho adoption by the Musammat of her 
grand-son was made without any authority expressly derived from her 
deceased husband, and without tho consent of his kindred—an adoption, 
therefore, which on that ground, as well as by reason of the relationship 
of the parties, would be invalid by ordinary Hindu law. The immediate 
occasion of the suit arose in the following manner: Ishq Lai, who had 
been an army contractor, received from the Government as a reward for 
services rendered during tho mutiny a grant for his life of the zamindari 
of raauza Nabali, in pargana Bagpat, an estate to which Government had 
acquired title by forfeiture. After his death tho Government offered to 
sell the mauza to his widow, and she purchased it at the price of Rs. 6,206. 
It has been assumed that the purchase-money was paid out of the proceeds 
of her deceased husband’s estate. It appears that, whilst making up the 
wajihidarz (a document called by the Subordinate Judge “the village 
administration-paper ’), the settlement officer called upon the widow to 
name her successor to the mauza, with a view to enter the name in this 
paper, and that in answer to this requisition she requested that the name 
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of :^riMari Lai shouM he recorded as her adopted son and successor. The 

ai)))ellant ohjected [698] to this being done, and the settlement officer 

thereupon oniered tiio following special entry to be made in the 
v-nphular-. : 

'■ 5’.special tribes and cu.stoms of adoption, second marriage, or 

I>=’l;ho desired that Murari Lai. her daughter’s son, whom she adopted. 

1 ■" H , r' f- of her 

_ wnl,, M, ;»r. 3S illegal that an adoption should take place 

2 C L R 193 fore i husband’s near relations. ‘ The settlement officer there- 

.r'i. K 1871. ‘ The parties may get this 

mder of the CuVcour^”by 

87 = 3 

Suth. P.C.J. n- tlie Courts in India have stated that the settlement officer, in 
soo_o upon the Musammat to name her successor, acted in excess of his 

powers, it has not been shown what is the precise object of the tcajih- 
Saraswati's nor what are the regulations or orders under which it is made. 

P.C.J. 807. reference to Paragraph ix.—Regarding special tribes and customs of 
adoptions, second marriage, or succession,” seems to indicate that, when 
these special customs are found to exist, it is desired that they should be 
r^orded for the information of the settlement authorities. The settlement 
officer directed that the order he had made for the above entry should be 
communicated to the Musammat by the tahsildar, and that she should be 
aavised to have the question of adoption settled by the Civil Court. The 

thereupon brought; and, in consequence of an objection 
^ 1*^ L ^ taken to its maintenance, as being a declaratory suit 

only, it will be necessary to advert to the proceedings in it. 

The plaint (the widow being sole plaintiff) asserts in a general and 
somewhat informal manner her claim to be maintained in possession, “ by 
establishment of iilaintiff’s exclusive right of inheritance to the estate of 
her husband, composed of the mouza above described, and to uphold the 
adoption of Murari Lai, plaintiff’s daughter’s son, as well as bis right 
permanently to succeed her after her death, by voiding the defendant’s 
pretensions, under the usages and customs of the Saraogi religion.” It 
then alleges that the defendant, during tlie progress of the late settlement, 
Fftool objection that the widow cannot, unless wuth the consent 
L699J of the relations of the family, make an adoption, and that the 
plaintiff was referred to the Court by the settlement department. 

The defendant, in his written statement, after objecting to the suit 
on the grounds that the adopted son was not made a party to it, that the 
entrj in the wajibularz did not give a cause of action, and that the suit 

was unnecessary and premature, stated in his defence on the merits as 
follows: 

Qt '! rnL® applicable to the Jains is nothing different from the 

buastras, They are all subject to the common Hindu Law. Therefore, both according 
to law and custom, the adoption of a daughter’s son is invalid: moreover, the custom 
of adoption is not universally recognised among the people of this sect. 

” (iv) Among the Jains, a widow is not competent herself to adopt a son unless with 
the permission of her husband or the consent of the near heirs. 

• ut- • plaintiff, as heiress of her husband, possesses only a limited interest. Her 

right 13 not permanent, and she has no power to alienate the property. The defendant, 
the brother of the deceased, is. under the Shastras as well as a verbal declaration of 
Ishq Lai, the owner and possessor of the whole of his estate. The plaintiff only possess¬ 
es a portion of the property by way of maintenance for her life. She will hold it ^ 
iong as she lives, aud then the defendant will be entitled to it as reversioner.’^ 

Evidence having been taken respecting the customs and tenets of the 
Saraogi Agarwala Jains, the Subordinate Judge, without specially decidinfi 
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Upon these customs, dismissed the suit on the ground that the plaintiff, 
by adopting a son who. upon adoption, would become, if his adoption were 
valid, heir to his father, " had raised a barrier ” to her own claim of 
absolute right. Upon appeal to the High Court, the Judges were of opinion 
that the Subordinate Judge had not sufficiently inquired into and ascer¬ 
tained the special customs of the Jains, and that ho was wrong in dismiss¬ 
ing the suit. The Court, therefore, remanded the suit under section 351 
of the Civil Procedure Code, and directed ih^t an opportunity should be 
given for making the adopted son a party to the suit. 

The following passage of the judgment contains the view of the 
Court with regard to the nature and scope of the inquiry to be made by 
the Subordinate Judge i— 
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1 A. 668 » 
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“ We are invited by the pleaders of the parties it) this Court to give directions to 
the Court below on the questions of Jain law which are raised in this suit. 


Of 




Suth. P.G.J. 


[700] "The Jiiins have no written law of inheritance. Their law on the subject 329«3 
can be ascertained only by investigating the customs which prevail among tbem ; and Saraawati’s 
for the ascertainment of those customs we think the Court below would exercise a wise 
discretion if it issued commissions for the examination of the leading members of the 807. 

Jain community in the places in which they are said to be numerous and respectable. 
viz,, Delhi, Muttra, and Benares. The questions to be addressed to these gentlemen 
would be the following ; 


What interest does the widow take under Jain law in the moveable and immove¬ 
able property of her deceased husband, and does her interest differ in respect of thesclf- 
acquired property and the ancestral property of her husband? Is h widow under Jain 
law entitled to adopt a son without having received authority from her husband, and 
without the consent of her husband’s brother? May a widow adopt the son of her 
daughter? By the adoption of a son. docs the adopted son succeed as the heir of the 
widow or as the heir of her deceased husband ? Has tlic adoption of a .son by a widow 
any effect, and (if any) what effect in limiting the interest which she takes in her 
husband’s estate? And if the Subordinate Judge considers that the verbal gift which 
the respondent alleges is established by proof, he might further inquire whether such a 
gift is valid as against the widow ? ’ " 


Upon the suit being thus remanded, Murari Lai, the adopted son, 
was made a co-plaintiff, the Musaramat being appointed his guardian. 

Commissioners to take evidence as to the customs of the Saraogi 
Agarwala Jains were then issued to Delhi, Jeyporo, Muttra, and Benares, 
and several leading members of that division of the Jain community were 
examined under them at each of these places. Tlie Subordinate Judge 
has thus summarised their evidence. 

“ With the exception of one from Delhi, the others unanimously declare that, in 
the absence of any son, a Jain widow .succeeds to the estate of her husband moveable 
and immoveable, in the absolute right, (ii) That she can d&il with it at pleasure and 
without restriction, (iii) That she can adopt her daughter's son, without requiring any 
consent or authority from her deceased husband or relative, of such deceased ; and that 
such adopted son would succeed to her deceased husband’s estate in the same manner as 
her own begotten son would have done, with a slight restriction, (iv) That a nuncupa¬ 
tive will by her husband would not be valid as against her; but this last point does not 
at all bear on the case, seeing that there is no evidence as to any such will having been 
pronounced." 

[701] The Subordinate Judge then made a decree in favour of the 
plaintiff in the following terms : 

“That the plaintiff is entitled to a decree to be maintained in possession of the 
zamindari property in question, on the ground of her exclusive and absolute right 
thereto as heir of her husband, and for a declaration of the validity of the adoption 
made by her, and of the right of her adopted grandson by her daughter, there being 
nothing to prevent bis succession to the estate.” 

The defendant again appealed to the High Court, one of his grounds 
of appeal being that the witnesses, except at Jeypore, had not been 
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examined on oath. Another ground was. "That the finding of the Sub¬ 
ordinate Judge as to tliero being no evidence regarding the nuncupative 

will l)y the deceased liusband of the plaintiff in favour of the appellant 
was incorrect.” 

On this appeal coming on to be heard, the Judges of the High Court 
held that the eviilence objected to had been irregularly taken, and being 
of opinion that it would not be proper to decide the important questions 
of Jain Law involved in the case upon the evidence of the Jeypore wit¬ 
nesses alone, they determined, before finally disposing of the appeal, to 
issue fresh commissions from their own Court to Delhi, Muttra, and 
ihmares. These commissions were accordingly issued, and under them 
the original and new witnesses were examined, whose testimony was 
gi\cn at greater length than that on the first occasion. Upon the return 
of these commissions, the cause was finally heard by the High Court, and 
tlie judgment now under appeal pronounced. It contains tiie following 
general account of tlie history and religious tenets of the Jains: 




The parties are Saraogi Agarwalas, one of the numerous sub-divisions of the sect 
of Jains. What little is known of the history of that sect is to be found collected in 
the learned judgment of the Chief Justice of Bombay in Bhogvctyidos Tejiudl v. 

10 Bom. II. C. R. 241. For upwards of eleven or twelve centuries they have seceded 
from the creed of the Vedas, and their religious tenets havo moie affinity with the 
precepts of the Buddhists than with those of the Brahmins. They recognise the caste 
system of the Brahminical Hindus, and in such ceremonies as they retain generally 
avail themselves of the assistance of a Brahmin. 


They difler particularly from the Brahminical Hindus in their conduct towards 
the dead, omitting all obsequies after the corpse is burnt or buried. They also regard 
the birth of a sou as having no effect on the future state of bis progenitor, and, con¬ 
sequently, adoption is a merely temporal arrangeraent and has no spiritual object." 

[702] The Judges then proceed to an elaborate review of the decisions 
in India in which the laws and customs of the Jains have been consi¬ 
dered. It appears to have been contended before them, to use the words 
of the Court, that the applicability to Jains of the laws of the Brahmini¬ 
cal Hindus, or what is generally termed Hindu law, had been established 
by so many rulings that the Court was bound to apply it to this case:” 
and, further, that no uniform and consistent body of customs and usages 
existed among the Jains which would enable the Court to affirm that the 
general law was modified by them. It certainly appears that, in most of 
tho decisions referred to by the Judges, the Courts had held that there 
was no sufficient proof of the existence of special customs among the Jains 
to displace or modify the general law, though in others, where sufficient 
proof of special customs appeared, effect had been given to them. Their 
review of these previous decisions led the Judges to the conclusion that 
they were not opposed to the view that the Jains might be governed, as 
to some matters, by special laws and usages, and that, where these were 
satisfactorily proved, effect ought to be given to them. The learned 
counsel for the appellant who argued the case at their Lordships’ Bar 
felt himself unable to dispute the correctness of this conclusion. 

It would certainly have been remarkable, if it had appeared that io 
India, where, under the system of laws administered by the British 
Government, a large toleration is, as a rule, allowed to usages and customs 
differing from the ordinary law, whether Hindu or Muhammadan, tbs 
Courts bad denied to the large and wealthy communities existing among 
the Jains, the privilege of being governed by their own peculiar laws and 
customs, when those laws and customs were, by sufficient evidence, caps' 
ble of being ascertained and defined, and were not open to objection on 
grounds of public policy or otherwise. 
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It no doubt appears from the judgment of the High Court of Bombay 
delivered by Westropp. Chief Justice, in Bhagvandas Tejnial v. Rdimulil) 
that the Judges of that Court were not satisfied that in the Presidency of 
Bombay usages had been established to exist among the Jains at variance 
with ordinary Hindu law. “Hitherto," they say, “so far as we can dis¬ 
cover, none but or-[703]dinary Hindu law’ has been ever administered 
either in this island or in this Presidency, to persons of the Jaina sect." 
This view ss’as expressed by the Judges after considering and commenting 
upon several extracts from historical and text writers. They also remark 
upon the impolicy of introducing departures from the general law. Their 
Lordships, however, do not understand the Judges to say that customs 
having such an efl'ect may not lawfully be given effect to, if established 
by sulhcient evidence. On the contrary, their judgment contains this 
passage : 

*' Rat when amongst Hindus (and Jains are Hindu dissenters) sojiic custom 
different from the normal Hindu law of the country in which the properly is located 
and the parties resident is alleged to exist, the burden of proving the antiquity .and 
invariability of the custom is placed ou the party averring its existence.’’ 

Reference was also made to the observations of this Board respect¬ 
ing the proof required to establish customs in the case of liamalakshini 
Aminal v. Sivanantha Peruiual Sethumyar (2). 

The facts in the case before the High Court of Bomljay were that, 
after the death of both husband and wife, the brothers of tlie deceased 
husband, with the consent of the “ Panch ’’ (3), chose a nephew of the 
husband to be his son by adoption. The evidence given in support of 
such a custom of adoption was slight, and the Court hold that it was not 
sufliciently proved. It is said in tlie judgment, “not a single yati, or 
pa7idit, or priest, or other expert, eitlier in the lore of the Jainas or of the 
Brahmans, has been called to prove the alleged custom." Undoubtedly 
such a custom being, as the Judges point out, opposed to the spirit of the 
Hindu law of adoption, would require strong evidence for its support, and 
such evidence appears to have been wholly wanting in tliat case. 

In the present case their Lordships consider that the Judges of the 
High Court were right in thinking that their decision should be governed 
by the evidence taken in this suit. This evidence, particularly that taken 
at Delhi, is entitled to great weight, having regard both to the status of 
the witnesses and to the consistent manner in which they describe the 
custom. It is stated in the judgment below that “ Delhi is the chief 
seat of the Jains in the [704] north-west of India, and is the adjoining 
district to that in which the property is situate." The manner in which 
the witnesses were called together to be examined, and their position 
in the Jain community, are thus described in the judgment: 

“The Commisaioncr reports that, on receipt of the Court’s commission, be called 
upon thu Deputy Commissioner to furnish him with a list of the naiuc.s of the principal 
members of the Jain community residing in Delhi; th.at out of 125 persons whose 
names were so furnished, ho selected 2G persons, whom ho Rummonud to at¬ 
tend his Court, and that out of the 2G, heexami led six. of whom two, Zora Mul and 
Gbyan Chand, were elders of the council of the sect at Delhi appointed to determme all 
questions of religious and social importance arising in the sect, while tiie other four 
persons selected were all of a rank that entitled them to admission to the Lieutenant- 
Governor's Durbar, Of these also, one lialdeo Bingb, deposed be was a member of the 
council befote-meuiioned. Furthermore, the Commissioner, at the instance of the 
appellant. Cook the evidence of two others out of the 2G persons summoned. As all the 
witnesses so selected by the Commissioner must be presumed to have bet ii impartial, 
aud as either party was at liberty by the terms of the commission to produce any witricsses 
he desired should be examined, and the appellant availed himself of this privilege only 

(1) 10 B.H.C.R. 341. (2» 14 M.I.A. 670. see at p. 585. 

(8) * Panch,’ the senior members of (be community acting as arbitrators. 
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Their l.oi-.lsnips arc relieve,! from an examination of this evidence in 

detail since I he l,,.arned counsel tor the appellant felt constrained to admit 

U.at the condiKions drawn from it by the Court were in the main correct. 

iliosc are thus staterl in the judgment, and their Lordships 

eutiivlv concur in them : 

independent witnesses 

sever nf t ^ n IK ^'^'“‘fissions and having regard to the position which 

several of the Delhi witnesses hold as expounders of the law of the sect, it cannot he 

(loul)icd that the \veight of evidence greatly preponderates in favour of the respondents 
t appears to us that, so far as usage in this country ordinarily admits of proof, it has 
been established that a snnless widow of a Saraogi Agarwala takes bv tbe^ custom of 
the sect a very much larger dominion over the estate of her husband than is conceded by 
Hindu law to the widows of orthodo.K Hindus ; that she takes an absolute interest at 
least ID the seif-acquircd property of her husband (and as we have said, it is not 
necessary for us to go further in this suit, for the property in suit was purchased by the 
widow out of self-acquired property of her huniiandj ; that s!ie enjovs the right of 
adoption without the permission of her husband or the consent of his heirs • thata 
daughter .s son may be adopted, and on adoption takes the place of a begotten son. 
It also appears proved by the more reliable [705] evidenr,. that on adoption the estate 
taken by the widow passes to the son as proprietor, she retaining a right to the guardian¬ 
ship of the adopted son and the management of the property during his minority, and 
also a right to receive during her life maintenance proportionate to the extent of the 
property and the social position of the family.” 

The Court adds: 


tu ■ ^ L however, desire to be understood as ruling this point in this suit lor 

t^tic widovy. and the adopted son has not been separately represented at the bar. and we 
dave not had the benefit of such assistance from the baron this point as on the other 
issues, there being at present no contest between the widow and her adopted son as to 
their respective rights. We shall affirm the decree of the Subordinate Judge declaring 
the validity of the adoption and the right cf the adopted son to succeed to the estate in suit 
as a begotten son. but wc shall vary the decree of the Subordinate Judge so far as it 
declares the widow entitled to be maintained in possession as proprietor, bv inserting 
the alternative, or as manager on behalf of her adopted son.” 

Tlieir Lordsliips vvill advert hereafter to the form of the decree. 
The> will now proceed to consider the objections raised to the suit on the 
ground tliat it is merely declaratory, and can lead to no relief. It is- 
scarcely necessary to say tliat their Lordships desire to adhere to the 
opinion declared in several decisions of this Board, that S. 15 of the Indian 
Act VIII of lb59, relating to declaratorv decrees, ought to receive the 
same construction as S. 50 of the English Act. 15 and 16 Vic., c. 86, 
which IS similarly worded, has received from the English Courts. In the 
last of these decisions the Englisli and Indian cases on the subject were 
reviewed, and it was laid down that a declaratory decree ought not to be 
made unless there is a right to some consequential relief which, if asked 
for, might have been given by the Court, or unless in certain cases a 
^claration of right is required as a step to relief in some other Court.— 
Kattania Natcliiar v. Dorasiucia Tevcir (1). 

The questiou whether a right to some consequential relief exists must 
therefore arise in all suits in w'hich a declaration of title is sought. It is 
enough for the present purpose to observe that a right to come to th® 
Court to liave a document or act which obstructs the title or enjoyment 
of pioperty cancelled or set aside, or for an injunction against such 
obstructions, w'ould be sufficient to sustain a declaratory decree. 

_ [706] It was contended on behalf of the respondents that the 

inteivention of the appellant in the proceedings of the settlement officer^ 
and bis objection to the entry in the wajibularz of the name of Mur^ 


(IJ 15 B.L.R. 83 = 2 I.A. 169. 
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Lai as the adopted son of the Musumat on the ground that the adoption 
was illegal, was an act of obstruction against which they were entitled to 
relief; and if it had been shown that the entry thus objected to had been 
necessary to the settlement of the mauza, or the completion of the title, 
or the right to present possession, the contention might have been well 
founded. But this has not been shown. It would seem that the mauza 
had been already granted by the Government to the Musumat, and she 
had been recorded as proprietor. The object of the paper appears to be, 
as already stated, to record peculiar customs and rights for the information 
of the settlement officer; and although the Deputy Collector asked for 
information as to the Musumat’s successor, and upon the appellant’s 
objection to the entry of the adoption, i)laced Ids objection upon the 
wajibularz and referred the parties to a Civil Court, their Lordships would 
have felt great difficulty, to say the least, if it had been necessary to give 
a decision upon this point, in coming to the conclusion that these 
proceedings were such an obstruction to the title or right of possession as 
would sustain the decree. 

Another ground on which it was alleged the plaintiffs were entitled 
to relief was that the appellant had put forward a nuncupative will of his 
deceased brother, by which ho was made tlie proprietor of the estate, and 
that the plaintiffs were entitled, if they had asked for it, to a decree 
annulling that will. It would not probably be disputed that, if a fictitious 
will in writing be set up, the heir, upon a proper case being made, might 
claim to have the document cancelled, and their Lordships are not pre¬ 
pared to say that, in cases where property may legally i)ass by an oral 
will, an analogous right to have it declared null may not exist, A claim 
under such a will is not a bare assertion of title, but the sotting up of a 
specific act by which title to property may bo conferred. The reasons, 
too, for giving such relief in the case of written wills would seem to apjdy 
to nuncupative wills, and one of them, the probable deaths of witnesses, 
with even greater force to the latter than the former. It was, however, 
contended on bohaU of the appellant that [707] relief against this will was 
not one of the objects of tlie original suit, which was confined to the 
intervention of the appellant in the settlement proceedings. Undoubtedly 
the plaint refers only to this intervention, and the assertion of this will 
appears for the first time in the defendant’s answer. But it will be found, 
on reference to the proceedings, that the claim was persisted in after 
Murari Lai had been added as a co-plaintiff, and, indeed, to the end of the 
suit. One issue framed at the first hearing of the cause was whether the 
verbal will had been in fact made, and one of the questions put to the 
witnesses examined upon the customs of the Jains was whether a verbal 
gift is valid against the widow. The commissions in which this question 
appeared were issued after the first remand to the Subordinate Judge, and 
after Murari Lai had been made a co-plaintiff. In bis judgment given 
after the return of these commissions, the Subordinate Judge expressly 
finds on this issue that a nuncupative will by the deceased husband would 
nob be valid as against the widow; and although he adds that there was 
no evidence that such will had been “ pronounced,” the defendant, in one 
of his grounds of appeal to the High Court, complains that this finding 
is not correct, and the High Court deals with the question of this will in 
its final judgment. The contention then on the part of the appellant that 
his putting fonvard of this will ought not to be regarded, is reduced to the 
objection that it was not introduced into the original plaint. It is, 
however, questionable whether, when Murari Lai was made a plaintiff, 
the suit ought not to be considered for this purpose as a new suit, and 
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wiiether the appellant. Iiaving hefoi-e that time put fonvard the chim ir 
question and pn-s..te.l ,n it to the end. relief migl.t not. i'asked foi hav 
. 1 wanted against it. It would not he necess.irv that the suit should 
avo been m laet reinolelled when Alurari Lil hec nne plaintiff so as to 

?olief"ol't''ilo^.' “ " '■^■"oJellecl, and 

Xlieii Loi-.lshiiw, however, do not tliink it necessary to dve a definite 
mdvmenl on tins riuestion. because they are of opinion tLt under t ! 
cucu.nstunoes which this appeal to Her llajestv con^^es on'to be he« 
lie appellant onqlit to be precluded from insisting ou his objection to the 
decree on tijo (.round of its beine deelaratory ouh' 

- fajes.y, the appellant made no reterence in the grounds of anneal to 
been° ''‘''f'®". granted by the High Court having 

maX in ,hm'it for o>sts not having been 

Xs XX ln tX'''X for special leave to appeal 

this nt l”h- I 'or tins leave again no reference was made to 

th s objee ion, but tne application was based on the ground tliat impor- 

t -ht atfeotmg a large community were involved in the decision 

conta ns the following passage: The petitioner now humbly submits 
that the suit is one concerning properties of barge value, and involving 
11 es ions of great importance to the sect of tlie Jain community, to 
which the petitioner belongs." Their Lordships having, on this ground, 
advised Hei Majesty to grant special leave to appeal, they are invited, 

to examine or consider the 
important questions thus indicated, but to reverse the judgment on a 

fiiound which altogether e.xcludes their discussion. Their Lordships do 
not by any means intend to lay down, as a rulo, that no questions can be 
aised at the hearing which are not indicated in the petition for special 
leave to appeal; but, m the present case, considering tlie whole course of 
the proceedings m the Court below, to which they have fully adverted, the 
importance of the questions upon which ths appellant obtained special 
leave to appeal, and the somewhat technical character of the objections 
raised to the maintenance of the suit, they think the anpellant ought not. 
at this stage, to pe allowed to insist tlut, by reason of these objections, 
the decree appealed from should be reversed. 

I * I * 3 t ^ part of tlie decree of the High Court 

whicli varietl the decree of the Subordinate .Judge declaring that the widow 

was entitled tc bA maintained in possession as proprietor, by substituting 
the declaration that the widow is entitled to retain possessioD of the 
estate either as proprietor, or as manager thereof on behalf of her adopted 
son, ilurari Lai. Tlie substituted declaration, being in the alternative, 

IS no doubt, in one sense uncertain, but it is independent of the other 
declarations which decide the right of the parties as between the plaintiffs 
on the one [709] side, and the defendant on the other, and repel ths 
defendant s pretensions. The Court, indeed, could not properly make a 
binding declaration as between the adoptive mother and the adopted sou, 
both being plaintiffs. It is no doubt on this account that the decree, 
whilst It declares the rights of the widow to present possession as against 
the defendant, is framed in a form which avoids prejudice to the rights of 
the plaintiffs t?Uer se. 

In the result their Lordships will humbly recommend Her Majesty 
to afhrm the decree of the High Court with costs. 
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Present: 

Sir Robert Stuart. Kt., Chief Justice, and Mr. Justice Spankie. 


Jawahir Lae and others [Defendants) v. Naratn Das 
AND others (Plaintiffs). [24th April 1878.] 

1 A. 644. 

Applicatiou for leave to appeal to the Vrivij Council—Lvnitntion Act XV of 1877. Ss 4 
12, and Sch. II, Art. 177. ^ 


1878 

April 24. 

Appel¬ 

late 



Held, iper Stuart, C.J., Spankie, J. dissenting) that, in computing iho period 
of limitation prescribed by Art. 177, Sch. II of the Limitation Act (1877) for 
an application for leave to appeal to the Privv Council, the time required for 
obtaining a copy of the judgment on which is based the decree sought to be 
appealed against, cannot be excluded under S. 12 of the Limitation Act. 1877. 


15 M. 169, 28 A. 391 (393) =3 A.L.J. 


i65=A.W.N (190C/,65; R., G A. 250 (F.B.).] 


Application to the High Court for leave bo appeal to Her Majesty in 
Council from a decree of the High Court dated the 20bh August 1877. 


Civil. 

1 A. 644. 


JUDGMENT. 

[6M] Stuart, C. J.— An application for leave to appeal to Her 
Majesty in Council having been tiled, tlie question we iiave to consider is 
whether the application is within the time (six months) provided by the 
Procedure Code, Act X of 1877, and by the Limitation .Vet. XV of 1877, 
Sch. ii, No. 177, or whether it is beyond time. The limitation in such cases' 
was previously that provided by S. 599 of the Procedure Code, but that 
section is repealed by the present Limitation Act XV of 1877, and without 
any substitute for it other than [645] that contained in No. 177 of Sch, ii 
The date of the decree was the 20th August 1877. and if nothing could 
be shown to have interrupted the running of the limitation period the six 
months expired on the 20th February 1878. But the present application 
for leave to appeal to Her Majesty in Council was not tiled till the 27th 
February, that is, as reported by tlie Ofiice. it was seven days beyond time 
It was not explained why tliis application Imd been delayed till the last 
moment, till, indeed, after the expiry of the six months, but Mr. Colvin 
stated that the defendant was now anxious to appeal to the Privy Council 
and he argued that he is entitled to seven days beyond the 20tli February 
under S. 12 of the Limitation Act XV of 1877, inasmucli as he is entitled 
to have reckoned the time requisite for obtaining a copy of the judgment 
appealed against, as provided by that section. It appears that the defend¬ 
ant applied for a copy of the judgment on the 22nd September, and that 
It was ready for him on the 28th, although it was stated that he did 
not actually receive it till the 29th, but in either case, whether the 
28th or 29th, he would be entitled to add seven additional days to the 
period, and his application would be within time. In fact, the seven 
days would bring him to the 27th February, the very day on which 
the application for leave to appeal to Her Majesty's Privy Council was 
made. Mr. Colvin enforced his argument by referring to S. 4 of the 
Limitation Act, which is in these terms : “ Subject to the provisions 
contained in Ss. 5 to 25 (inclusive), every suit instituted, appeal present¬ 
ed, and application made after the period of limitation prescribed there- 
for by the second schedule hereto annexed, shall be dismissed, altliough 
hmitatipD has not been set up as a defence:” S. 12 is thus included 
among those sections. The portion of S. 12 of the Limitation Act relied, 
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on is as follows : ‘ Where a decree is appealed against or sought to be 
reviewed, the time refjuisite for obtaining a copy of the judgment on 
which it is founded sliall also be excluded.” What is the meaning here 
of the expression “ where a decree is appealed against 7 ” In the sections 
of the Code of Procedure relating to appeals to the Privy Council, there 
is a clear distinction between applications or petitions to appeal and 
appeals themselves, i.c., admitted appeals, and if this portion of S. 12 of 
the Limitation Act be taken literally, it applies to an appeal alone and 
not an a])plication. But if that he [646] so, where is the necessity for 
a copy of a judgment? That document can only be required for the 
preparation of the reasons of appeal which are only appropriate to an 
application and are evidently not wanted in the case of an admitted 


appeal. The rather unfortunate and ambiguous expression, therefore, 
“ where a decree is appealed against,” must, I think, be understood to 


mean a proceeding in the way of appeal for which a copy of the judg¬ 
ment is required. It plainly is not required for an admitted appeal, 
while it is as plainly necessary to an application to appeal. Notwith¬ 
standing therefore the obscure and doubtful expression in this part of 
S. 12 of the Limitation Act, “ where a decree is appealed against,” I 
think we must understand by it an application, or proceeding in the 
nature of an application, to appeal, and therefore if this part of S. 12 
applies to appeals to the Privy Council, Mr. Colvin's contention is right, 
and his application within time. 

But I am of opinion that this provision of S. 12 of the Limitation 
Act does not apply to Privy Council appeals. As for S. 4. even if relevant 
to some extent to the present case, it does not follow that it compels us to 
apply to the present case the whole provisions of S. 12, but only such one or 
more of them as are appropriate to an application to appeal to the Privy 
Council. S. 4 does not say subject to all the provisions, but simply to the 
“provisions,” by which I think may fairly be argued is meant such provisions 
as are applicable and pertinent to the suit, appeal, or application, as it may 
be. For instance, the first part of S. 12, providing that the day from 
which the period of limitation is to be reckoned shall be excluded, may of 
course be applied to the present case. In this view of S. 4, the nature and 
legal character and conditions of the application or other proceeding must 
not be forgotten. And if in laying down this principle I am right, then 
we need not apply the provisions of S. 12 of the Limitation Act to such a 
case as the present, unless it can be shown that a copy of the judgment 
is essential to the necessary purpose of an application to appeal to the 
Privy Council. Now I think it must be conceded that a copy of the 
judgment is not needed for any such purpose. The procedure and all 
questions relating to Privy Council appeals ought to be determined 
solely with reference to the provisions contained in the sections of the 
Code of Civil Procedure which regulate such appeals. These sections are 
[647] twenty-three in number and form Ch. xlv of the Code headed Of 
Appeals to the Queen in Council,” and it is quite distinct in itself, com¬ 
prising within its provisions the whole particulars of procedure necessary 
in such cases. If a copy of the judgment appealed against had, in fne 
mind of the Legislature, been considered essential, the Code no doun® 
would have been made so to provide, but neither in the Code itself nor in 
the Limitation Act is there any express provision of the kind, and i 
could not, I think, be urged that a copy of the judgment appealed is a 
requirement suitable to and called for in such an application as this. | 
an ordinary application to admit an appeal the record is not here, bnt ® 
•the district where the original suit was instituted, and a copy nf » 
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judgment is necessary to enable an appellant here to prepare his reasons. 
But for the purpose of an application to appeal from a judgment of a 
High Court to the Privy Council a copy of the judgment is plainly not 
wanted either by the parties or by the Court, for the record itself is 
here in the High Court, containing not merely a copy, but the judgment 
and order actually delivered, together with the whole proceedings in the 
original District and also in the High Court, and this record is therefore 
necessarily at hand for use by the parties or by the Judges, and the 
authentic instruction tlius to be obtained must obviously be of greater 
service than a mere copy of the judgment. When, after admission by the 
High Court in India, the appeal gets to the Privy Council, it is subjected 
there to a different ordeal altogether, the cases for the appellant and the 
respondent, with their reasons respectively, being prepared by their coun¬ 
sel in London. Neither therefore on the true constructions of Ss. 4 and 
12 of the Limitation Act XV of 1877. nor by any provision of the Pro¬ 
cedure Code, nor for any necessary purpose, does that section apply to 
Privy Council appeals. 

I have observed that the limitation applicable to appeals of this 
nature was previously that provided by S. 599 of the new Procedure Code, 
but that section has been repealed by the present Limitation Act, and the 
limitation now substituted for it by No. 177, Sch. ii, is distinct and 
imperative and cannot, in ray opinion, be enlarged or in any way qualified 
by S. 12 of the same Act. The intention evidently was to allow the six 
months and no more, and that that [648] long period was considered to 
be, as it assuredly is, sufficient for all purposes, and not, I am persuaded, 
that it was intended to add to the six months by the few days that might 
be occupied in obtaining a copy of the judgment appealed against. 

I am therefore of opinion that the seven days, which it is contended 
ought to be deducted from the time that has run from the date of the 
decree till the date of this application, cannot be allowed; and the only 
question is whether the six months provided by the Limitation Act XV of 
1877, Sch. ii, No. 177, had expired when this application was presented. 
It clearly had expired. The date of the decree proposed to be appealed 
to the Privy Council is'the 20th August 1877. and the six months 
had therefore run out on the 20th of the following February. For 
these reasons T consider that the report of the Officer is right, and that 
this application must be refused, but under tlio circumstances without 
costs. 

Spankie, J. S. 599 of Act X of 1877 provided for the limitation of 
appeals to Her Majesty in Council, but the section was repealed by Act 
XV of 1877. The limitation nojj^provided is that to be found at Art 177 
Sch. ii, third division, applications, of Act XV of 1877, and the applica¬ 
tion is thus described : “ For the admission of an appeal to Her Majesty 
in Council, six months” and the “time from which the period of 
limitation begins to run” is “from the date of the decree appealed 
against. Act XV of 1877 amends the law relating to the limitation 
of y) suits, (ii) appeals, and (iii) certain applications to Courts. By 
8. 4, subject, however, to the provisions contained in Ss. 5 to 25 inclu¬ 
sive, every suit instituted, appeal presented, and application made after 
the per»od of limitation prescribed therefor by the second schedule of 
the Act shall he dismissed. Every application made for which limita¬ 
tion 18 prescribed in the schedule is apparently brought under S 4 
and 18 subject to the provisions contained in Sa. 5 to 25 inclusive. If 
we can find a place for the application before us in any one of these 
sections, its limitation is saved thereby, and it should’ be admitted, 
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though after time. The second scliedule, “ appeals,” provides the limit¬ 
ation in cases of appeals from the decrees and orders of the local Courts 
to appellate Courts within this country. An appeal subject to such rules 
as may from time to time be made by Her Majesty [649] in Council 
regarding ajipeals from Courts in British India and to the provisions 
contained in Ch. xlv of Act X of 1877 shall lie to Her Majesty in Council 
(S. o9') of Act X of 1877). Under the provisions of the Limitation Act 
ap])lioation for leave to appeal to Her Majesty in Council, required by 
S 598 of Act X of 1877, must be made within six months from the date of 
tile decree appealed against. Tlierefore the application for leave to appeal 
is r.he first step in the appeal itself allowed by right, but subject to con¬ 
ditions. Its object is to appeal the decree, and limitation runs from the 
date of decree appealed against. The application for leave to appeal to Hei 
Majesty in Council is the petition referred to in S. 598 of Act X of 1877 m 
tlio following words: “ Whoever desires to appeal under this chapter to Her 
Majesty in Council must apply by petition to the Court whose decree is 
complained of.” The petition then is the expression of the desire of the 
petitioner to appeal to the Queen. It is not an appeal to the Court whose 
decree is complained of. but it is the mode by which the appeal to Her 
Majesty in Council must be presented with a view of its being transmitted 
to England with the record, provided the petitioner fulfils the prescribed 
conditions. It is then, under S. 003, formally admitted as an appeal, no 
further petition is required; the original petition is the appeal to Her 
Maiestv. By S. 600 the petition must state the grounds of appeal from tne 
decree, for the appeal allowed is from the decree {vide S. 595). 
of appeal from the decree must be looked for in the judgment, and by b. 03 
of Act X of 1877, in the chapter relating to appeals to the Queen in Oouncu, 
unless tliere be something repugnant in the subject or context, be 
expression ” decree ” includes tlie judgment aud order. Thus tlie Petitio 
really is the appeal to the Queen in Council, and therefore J 

quisite for obtaining a copy of the judgment on which it is ^0^°^®^J?.. 
also be excluded. This appears from the tliird paragraph of S. U o m 
Limitation Act, and it is unaffected by paragraph 1 and paragraph 2 o\ me 
section, which deal with appeals generally and particular applicatmos, 

whereas paragraph 3 is exclusively confined to decrees appealed .. 

souglit to 1)6 reversed. I am tlierefore of opinion that Mr. Colvm is h 
in his contention and the petition is within time. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, KL, Chief Jiistice, and Mr. Justice Pearson. 

Bebi Singh [Defendant] v. Bhup Singh and others {Plaintiffs]- 

[24th April 1878]. 

1 A. 709. 

Suit for pre-emption — Pleader's fee—Principle of assessrnent. 

In a suit for pre-emption, when it ** charged 

land is less than that entered in the sale-deed, the ® , a the sale- 

on the opposite party must be calculated, not on the amount e Pnurt-fee 
deed, which is found to be false, uor on the to have been 

the plaint was paid, but ou the actual value found by the Court 

paid for the property. 
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In a suib for pre-emption, valued for Court-fees at Es. l,370-5-0 
and for jurisdiction at Es. 6,000 (the amount entered in the deed of sale 
as the price), the first Court found the actual price to be Es. 2,300 and 
decreed for plaintiffs with costs. On appeal to the High Court, it was 
contended that the fees of the plaintiffs’ pleader ought not to be calculated 
on the amount entered in the sale-deed. 

JUDGMENTS. 

[710] Pearson, J. * - =:= * 

The pleader's fee clearly should not be reckoned upon a valuation of the 
properties which is found to be false. Whether it should be calculated on 
Es. 2.300, the real value as found in the decision, or Es. 1,370-5-0, the 
amount on which the Court-fee on the plaint was paid, may be a question. 
The latest opinion seems bo be in favour of the former mode of calculation! 
which should therefore be adopted in substitution for that which has been 
adopted in the Court below. With this slight modification, I would 
affirm the lower Court’s decree and dismiss the appeal with costs. 

Stuart, C.J.—I entirely approve of the view taken of this case by 
my colleague. Mr. Justice Pearson, and I quite agree with him as to the 
principle on which the pleader's fee should be calculated. The appeal is 
dismissed with costs. 


1878 

April 24. 

Appel¬ 

late 

Civil. 

1 A. 709 


FULL BENCH. 


PRESENT: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Turner, and Mr. Justice Spankie. 


A. L. Seale {Defendant) v. Brown {Plaintiff). [24th April 1878.] 

1 A. 710=3 Ind. Jur. 72. 

Will -Power of executor wider will—hidian Succession Act (A’ of i>s65), S. 269^Mort 
gage—Power of sale. 

Executors under a will have, under S. 269 of the Indian Succession Act 1865 
which makort no difference hetweeii moveable and immoveable property power to 
dispose of the property of the testator, either wholly or in part, in such manner 
as they think fit. 

After the Indian Succession Act c.ame into operation, an Englishman 
domiciled in India made a will charging his lands with the payment of his 
debts. After bis death, the executors under the will borrowed moneys from a 
Bank for the purpose of discharging the debts incurred by them in the adminis¬ 
tration of the testator’s estate, and g.ave to the Bank a bond for the repayment 
of flucb monoyse On the g^ime date, the executors conveyed to the Manager of 
the Bank, as security for the debt created by their bond, all their right, title and 
interest m certain estates of the testator, giving him at the same time a power 
Of sale. On the same date, again, the executors executed another instrument 
whereby they constituted the Manager of the Bank for the time being, their true 
and lawful attorney for them and in their names, to sell the estates and do all 
acts necessary for effecting the same. Default having been made in the payment 
o! moneys due by the executors, the manager of the Bank, in the exercise of the 
power given to him by the executors, and as their attorney, sold the estates to a 

PUfohaser. being resisted in trying to get possession by a 
legatee of the testator, sued the legatee and the executors for the declaration of 
nis right to, and for the possession of. the estates purchased by him. The lecatee 

executors had no power to confer a power of sale. Held 
(BTUART, J.. aiswnfmp.) that the executors have, under 8. 269 of the Indian 
SucMssion Act. authority to confer a power of sale, and that the sale made by 
the Manager of the Bank in virtue of such power conferred a valid title and 
operated to convey the property to the purchaser. 
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Colonel Robert Henry Seale, an Englishman domiciled in India, who 
by his will dated the 24th March 1869. charged his real and personal 
estate with the payment of all his just debts, and appointed his wife, 
Sarah Ihinna Scale, and three of his children, Mary Victoria Read, R. E. 
Scale, and \V. F. Seale, his executors, died on the 1st April 1869, and 
prohaLcof his will was granted to all the persons appointed by him as exe¬ 
cutors, On the application of Mrs. Seale in December 1869 to the 
Dellii and London Bank for a loan to discharge debts incurred in the ad¬ 
ministration of the testator s estate, offering to mortgage a portion of the 
estate as security for the loan, the loan was granted, a bond to secure the 
amount being executed by Mrs. Seale, R. E. Seale, and W. F. Seale, as 
executors, and a mortgage-deed of a portion of the estate being executed 
by Mrs. Seale as executrix. The debt thus created not having been dis¬ 
charged. on the 21st August 1872, another bond for the amount due was 
executed hy the said three persons, as executors of Colonel Seale, and by 
the same persons in the same character a portion of the testator’s estate 
was mortgaged to secure the amount due on this bond. Default having 
bocu made in payment of this bond-debt, the Delhi and London Bank 
instituted a suit for its recovery, and for an order directing the sale of the 
mortgaged property for the satisfaction of tlie debt. 

On the 15th July 1874, the cause came on for trial, hut before its 
decision it was withdrawn, terms having been arranged between tlie parties, 
and embodied in the deeds next mentioned. By a bond (20th July 1874) 
Mrs. Seale. R. E. Seale, and W. F. Seale, describing themselves as executors 
of the will of Colonel Seale, bound themselves to pay to the Bank Rs. 34,250 
and interest. By a second instrument, duly registered and bearing the same 
date as the bond, the same persons, under the same description, conveyed 
to the Manager of tlie Bank, as security for the debt created by their bond, 
all their right, title, and interest in the estates of the testator known as Rock¬ 
ville and Fairy Land; and, in the event of default being made in payment of 
the sum secured by the bond, they authorised and empowered the Manager 
of the Bank, his successors or assigns, absolutely to sell the properties 
mortgaged either hy private sale or public auction for the realisation of the 
amount due on the bond: to sign a conveyance or conveyances, and a 
receipt or receipts for the consideration money: and declared that such 
conveyance or conveyances, receipt or receipts, should be as valid as ii 
signed by them. By a tliird instrument also registered and bearing the 
same date, the same persons, under the same description, constituted the 
I^Ianager of the Bank for the time being their true and lawful attorney lor 
them and in their names, and as their act and deed, to sell the estates o 
Rockville and Fairy Land, and to do all acts necessary for effecting the 
premises. Default being again made in payment of the bond-debt, the Ban 
caused the property to be advertised for sale and eventually found a puy 
chaser. By deed dated the 19th October 1875, wliich recited that at tne 
date of the original loan Mary Victoria Read was resident in i 

had declined to continue acting as executrix, and which recited the s®'’® 
instruments to which reference has been made, Charles Edward Beres • 
described as Manager of the Bank, in exercise of the power of sale, 
for the purpose of reimbursing to the Bank the moneys advance 
and due to it, in consideration of Rs. 35,000 gi'anted and u. 

Isabella Blackburn Brown, the plaintiff in this suit, the estate calle 
ville with its appurtenances, and all the estate and interest therein o ^ 
Seale, R. E. Seale, and F. Seale, as executrix and ^ the 

testator, freed from all claims of the mortgage (20th July lo< ) 
said Charles Edward Beresford, for the executrix and executors na 
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therein, executed the usual covenants for title and for further assurance 
bv possession of Hockville, the plaintiff was resisted 

thnr fu ^ ‘^^■°^sht the present suit, in which the plaint stated 

that the plaintiff claimed to obtain a declaration of right to, and recover 

dSc" o? Dph called Rockville, or Jabberkhet, situated in the 

d stiic.of Dehia Dun, adjoining the cantonment of Landaur, bv virtue 
of a deed of sale dated ttie I9th October 187o, and executed undei a 
\\ritt6n power of sale dated the 20th July lB7d. from the defendints 
Saiah Emma Seale, Robert Edward Seale, and William Frederick 
Seale, acting as executrix and executors of the will of the late Colonel 

deP^rnf^T'T the said estate, the said 

f ® being executed by the defendants the Delhi and London 

ank in favour of the plaintiff m consideration of Rs. 35,000; and that the 

AIM Le^onH December 1875. when the defendant 

I ^ to deliver possession of the said estate to 

the plaintiff and denied the plaintiff's title thereto, as well as the validity 
of the said deed of sale. On the defendant setting up as defence, amon^sl 

o defendants Sai^h 

Emma Seale, Robert Edward Seale, and William Frederick Seale having 

no power under the said will to delegate to the defendant Bank their 
powers as executrix and executors to sell, the Court of first instauce. up¬ 
holding the deed of sale, decreed in favour of the plaintiff. The defend¬ 
ant thereupon appealed to the High Court. 

REFERENCE TO THE FULL BENCH. 

[714] Stuart. C. J.. and Spankie. J. referred to the Full Bench the 
question whether the deed of sale dated the 19th October 1875 being 
a deed of sale not under the hands of the executors themselves but bv 
and in the names of the persons to whom they delegated their authoritv 
under the power of attorney dated the 20th July 1874, was valid and 
was a good and binding conveyance of the property it jiurported to ski. 

JUDGMENTS OF THE FULL BENCH. 

u opinion that, by the power-of-attorney given 

by the executors to Mr Berosford, the Manager of the Delhi and London 
Bank they delegated their authority to sell to that gentleman, but that 
the sale to ho plaintiff was and is invalid. I would therefore allow this 
appeal for the seventh reason assigned, and reverse the judgment of tlie 
Court below with costs. I have arrived at this conclusion after anxious 

consideration of the case and of the legal principles on which its deter 
mmation depends. If I have not found any decision or dictum exactlv in 
points, there appears to be in the books the recognition and application 
of ^inciples and analogies all going to show that the sale by Mr. Beresford 
0 Mrs Brown was not valid as against the defendant, and that therefore 
the judgment of the Court below ought to have been for the defendant 
Viewed, indeed, m any light, the question thus before us for decision is 
in principle, a most serious one, for if what was here done was validiv 
done, then undoubtedly executors and trustees have much larger powers 
than IS generally understood by lawyers while if f 

exceeded the limits of their authority, we should he told so by fh^Court in 
the ast resort I therefore trust that this case may go tuitterand thl^ 

onV7lXVB'«nho'f-'''T?““““'‘“'‘'' opportunity of instructing us 

on L718] the subject. The case is one of purk technical law having noihinr, 

whatever to do with the legal customs and usages of Indik. nor foes even 
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tlie Ttulian Succession Act, in my opinion, affect it in the slightest degree. 
Tin-’ tinco (locumonts which are material to the case are fully set out in 
the order of reference by Mr. Justice Si)ankie and myself; and just let us 
see liow Iho case stands on these. First, there is the testator’s will, in 
wliicli. with the exception of charging his estate, real and personal, with 
the iiavment of all bis just and lawful debts, there is no express provision 
for, or. iiulccd. any special recognition of the necessity of, such a sale as 
we have to consider ; on the contrary, there is only one special trust to 
sell, and that for a totally different purpose than forthe payment of debts, 
and appearing to sliow, too, that in the testators mind at least there 
would be no necessity for such a sale as this so-called sale to tho 
plaintiff, vi:., one for the personal benefit of one of his sons in con- 
seijLienceof his infirmity and inability to earn a competency, and otherwise 
for tlie benefit of the rest of his children. It is also to be considered that 
tlio debts for the payment of which the sale to Mrs. Brown was made 
were not debts incurred by the testator himself and left by him to be paid 
out of his estates, but debts incurred by the executors themselves in the 
course of Llieir administration. Then we have the second document men¬ 
tioned in the reference, viz., tlie power-of-attorney by which the executors 
“ constitute and appoint the Manager for the time being of the Delhi and 
London Bank, Mussoorie, our true and lawful attorney for us and in our 
names, and as our act and deed, to sell and negotiate the sale of the houses 
and property situate in Landam*, etc., and to perfect all or other act or 
matter or thing whatsoever whiclj shall or may be necessary or requisite 
for effecting the premises, we. &c., hereby ratifying and confirming what¬ 
soever the Manager for the time being of the said Delhi and London Bank, 
Limited, shall lawfully do or cause to be done for us or on our behalf m or 
about the aforesaid premises by virtue of these presents.” Here it will be 
observed there is no recital of the will or the discretion in it to pay 
the testator’s debts, nor of the fact that there were any such debts exist¬ 
ing, and of the necessity of paying those debts by means of a sale of a 
portion of the estate, and that such estate should be the particular property 
mentioned, but the Manager of the Bank is simply, and without any 
[716] reason assigned, directed to sell and negotiate the sale of the houses 
and property. There is no direction simply to make a subsidiary contrac , 
or to receive offers, which offers are to be communicated to, and con¬ 
sidered by, the executors, but a power to negotiate and conclude a sa e, 
and to sell, in the largest and most unqualified sense of the . 

if this was not enough, the instrument goes on to empower _ 

” to do and to perfect all or any other act or matter or thing wbatsoe 
which shall or may be necessary or requisite for effecting the ’ 

that is to say. the Manager is to effect the sale on any terms he P ,j 
and in effect., to deal with the property directed to be sold as if he ni 
was an executor or trustee of the will. If this is not a delega lo 
their office, and, pro/aJifo, of their estate by the executors, 1 c 
imagine what delegation can possibly mean. One thing is , ^ 

Mr. Beresford, the Manager, evidently considered it was 
as he w'as concerned, and that he had, by means of it, acquiie a 
control over tlie property which it had been determined to se , 
proceeds himself, of his own authority, to sell the matter 

executes a conveyance to Mrs. Brown as if the transaction 
exclusively personal to him and her. This conveyance or ee 
no doulit, contains recitals which go to justify the arrangemen 
extent as betw^een the executors and him, but from beginning j^terests 
is not the slightest recognition in this deed of the rights au 
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uodor the will of tlie cestui que trust and legatees as parties and benefi¬ 
ciaries who are in any wise to be accounted to. The operative part of 
this deed of sale is remarkable as sliowing tlie merely personal character 
of both seller and purchaser. It is preceded by the following singular 
recital; And whereas I (the ^lanager) being desirous of eftecting a sale, 
t^c., under the ))ower hereinbefore recited ” {by which he means the general 
direction in the will to pay the testator’s debts). “ ha^•e for a great lengtii 
of time advertised the sale in the public newspapers, and have at last 
received an otter. Ac., of Rs. 3o.000 to be paid on the e-Kecution, registra¬ 
tion and delivery of these presents " (and of certain other instruments, 
none of which contained any recognition whatever of the executors, etc.), 
" and having communicated the otter to the said executors ” fit is not 
stated that the executors gave any raiswer about the otter, or [717] in 
any way gave their assent to its acceptance directly or indirectly). “ and 
being satisfied “ (that is, the manager being satisfied) * tliat it is un¬ 
likely any higher offer for the said estate will be made, etc., etc., have 
decided upon accepting the said offer and have chihj communicated my 
acceptance of it ” (to the purchaser, Mrs. Brown), “ Now tlierefore know 
ye that I the said Charles Edward Beresford, in exercise of the said power 
of sale” (that is, the power of sale given by the will to tlie executors). ” and 
for the purpose of re-imbursing to the said Delhi and London Bank, 
Limited, the moneys advanced by and due to it ” (that is. the Manager’s 
own Bank), "and in consideration of tliesuin of Rs. 35.000 to be paid by the 
said Mrs. Brown” (it is not said to whom, to the executors or to Mr. Beres¬ 
ford himself), " do by these presents grant unto the said Mrs. Brown, her 
heirs and assigns all those lands, forests, and houses, and hereditaments.” 
It is unnecessary to go further with this deed of sale, which, it will be 
observed, contains not only the most absolute and complete, but the most 
thoroughly independent conveyance, by the Delhi and Lomlon Bank, 
Limited, of all the property comprised in it, and this solely in the interest 
of the Bank itself, and without the slightest reference to the rights of t he 
defendant as a beneficiary under the will. 

Now if all this does not amount to a delegation by these executors to 
Mr. Beresford not only of the control of the property and its sale, but of 
their discretion and of the confidence reposed in them by the will. I do not 
know what possible arrangement of this kind can have that effect. These 
executors undoubtedly, in my judgment, delegated their office, and, in doing 
80 . cook no sufficient measures, indeed, no measures at all, to protect the 
estate, and all that was done in virtue of that delegation was of course 
illegal, and the sale to Mrs. Brown was and is invalid. The legal estate 
remained in the executors, and they undoubtedly did not divest themselves 
of it by the power of attorney to the Manager, and the right and title to 
the property remains in the executors still. Although retaining therefore 
complete dominion over the property under the will, and bound in all 
transactions relating to it to exercise their own discretion, they left every¬ 
thing to the discretion of their attorney, who appears to have dealt with 
Mrs. Brown as if the property had become his own or the Bank’s indepen¬ 
dent estate. This they [718] could not do—Sugden on Powers, 8th ed.. 
pp. 179, 180—and the result therefore is that as against the defendant 
Alfred Seale there has been no sale to the plaintiff. 

As to S. 269 of the Indian Succession Act, that enactment, as I have 
said, has nothing to do with the case. It relates solely to direct dealing 
with, or on account of, the estate by the executor or administrator him¬ 
self, and not by means of delegation to any other person, or by means of 
any other intermediary. The case of a mortgage under this section is 
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quite different from a sale out and out, for a mortgagor in that case 
etaiDS m Ins own person not only the equity of redemption, but theright 

tlie contiact of the mortgagor himself, and not of any delegated acent or 
attorney, for tiiese reasons my answer to this reference is that the 
deed IS not a good and binding conveyance of the property it purports to 

to concurring.—The questions addressed 

- to this Bench we understand to be the following : Whether the executbn 

3 Ind, Jar. ° ^ '’>■ Bereslord selling under a power of sale created by 

the cxccutoi of a will executed by an Englishman domiciled in India afte^ 
the Indian Succession Act came into operation, is valid, and whether in 

in7i7rtrsohft° ifoperates to transfer the 
rso7i.l t of h We do not understand that our opinion 

atrr • "’hctl'O- tl'C deed of mortgage and the power-of- 

attoine> are invalid by reason that Mrs. M. V. Read was no nartv thereto 

sectioifortlm that ground is not answered by the 271st 

section of the Indian Succession Act. which declares that, when there are 

?e\eial executors or administrators, the powers of all may, in the absence 

of ain declaration to the contrary, be exercised bv any one of them who 

has pio\ed the will or taken out administration. The three instruments 

^m ioT V' r'" parts of the 

he hnnr T! ^ intended to be a collateral security for 

of tn nyj’" P^'^^'-of-^ttorney was intended to give effect to the power 

info'fhr. questions then put to us resolve themselves 

nto these. Are execu-C719]tors under a will to which the Succession 

Act applies competent to execute a mortgage of immoveable propertv, to 

u" mortgagee, and to appoint the 

agent of the mortppe their attorney to give effect to the power of sale. 

in the case before us the testator charged his debts on his moveable 

T piopeity, and in addition to this power executors have, 

under the Indian Succession Act, S. 269, which makes no difference 
between moveable and immoveable property, power to dispose of the pro- 
peity of the testator either wholly or in part in such manner as they 
think ht. It has we are aware been held in England that, before a po^er 
ot sale has been given to executors, they cannot sell by attorney, but it 
has also been held by the Courts in that country that an executor may 
mortpge with a power of sale property which by the law of England 
who ly vests m Him. In Russell v. Plaice (1). Lord Romilly, when 
Master of the Rolls, held that a purchaser was bound to accept an assign¬ 
ment of leaseholds executed by a mortgagee under power of sale created 
by an executor. The power. ’• said His Lordship. “ which an executor, 
or administrator possesses of making a valid mortgage includes in it a 
power to give all that is properly incidental to that species of alienation 

j 1 given to the mortgagee must be considered not 

as the delegation of a power intrusted to the executor, which is a power 
to sell, for the benefit of i\iQ cestui que trust, but as the creation of a new 
power not for the benefit of the persons interested in the testator’s estate, 
but for the benefit of the persons interested in the mortgage ; it is a power to 
render the mortgage effectual, and the right to create that power is incidentr 
al to the authority of the executor to mortgage/* In Bridges v. Longman (2) 
it was held that a power to raise money by sale or mortgage authorizes 
a mortgage with a power of sale. We have cited these rulings because 


(1) 18 Beav. 2118 Jur. 254; 23 L. J., Cbanc. 441. 


(2) 24 Beav. 27. 
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learned counsel for the appellant relied in support of his argument on 
Linglish authorities. But the points raised must be decided by the law 
of India. The charge of debts on the real and personal estate would prob¬ 
ably be held sufficient by itself to authorise a sale or mortgage by the 
executor for the payment of debts. There is [720] it is true no express 
devise of the estate to the executors, but there is a direction for the 
application of the rents and profits during the life of the testator’s widow, 
or until her re-marriage, and then a direction for sale, and it may be taken 
that the testator was aware that by law his estate would vest in his 
executors, and that he intended the powers and trusts created and declar¬ 
ed by his will should be exercised and performed by the executors. 

The respondent is not, however, constrained to rely on the charge 
created by the will. She is entitled to rest the validity of the sale on the 
power given to executors by the Succession Act. and it is impossible that 
any power could be conferred in larger terms. The executors may dispose 
of the property of the deceased “ in such manner as they may think fit.” 
This language, in our judgment, authorises an executor to execute a mort¬ 
gage with a povver of sale. It is true that a power of sale is unusual in 
mortgages made by natives of this country, hut it is not an unusual power in 
mortgages drawn after English precedents, and executed by and in favour 
of Englishmen resident in India, and, if it were unusual, we are not pre¬ 
pared to hold, having regard to the wide language in which the power to 
dispose of property is by law given to executors, that a power of sale 
created in a mortgage by executors would he invalid. For the purpose of 
his office an executor is by the law of India invested with the same 
powers of conveying a testator’s estate as tlie owner himself possessed. 
It is of course his duty to mortgage or sell the estate only when there is 
necessity for it. But in creating a power of sale in a mortgage he does 
not, as Lord Romilly pointed out, delegate the duty imposed on him. In 
the exercise of the discretion conferred on him lie has decided that a 
mortgage is necessary, and as a power of sale increases the value of the 
security and facilitates the procuring of the retjuired fund at the lowest 
rate of interest, he for the benefit of those interested under the will 
creates a new power to be exercised for the benefit of the mortgagee. 
The power of attorney is simply auxiliary to the power of sale and 
almost invariably is conferred by the same deed as the power of sale. 
It is not invalidated by being created by a separate instrument. We 
therefore reply that the conveyance to the purchaser is not invalid on any 
of the grounds suggested in the referring order. 

[721] SPANKlli, J.—The executors in this case were acting under 
the authority vested in them by S. 269 of Act X of 1865. and not under 
any power of sale delegated to tliem as a trust by the testator relying on the 
exercise of their own personal discretion and judgment in effecting a sale 
The povver given by S. 269 of the Succession .Act is unqualified. They may 
dispose of the property of the testator, real and |)er 3 onal. as they think fit 
They have the same power to deal with the property that the owner 
himself would have had. If he could have empowered his agent or attorney 
to sell the whole or any portion of the property, the executors can do the 
same by virtue of the large authority given to them by the Act. It would 
appear that we are not called upon to look to English law in replying to 
the reference made to us. I would say that the attorney in this case 
could give a valid title to the purchaser acting as he was under the 
authority given to him by the executors. 

When the case was returned to the Division Court (Stuart C J 
and Spankie, J.). in disposing of the appeal, the following further 
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observations were inaile by Stuart, C. J., on the question referred to the 
Full Bench: 

Stuart, C.J.—This case was referred by us to a Full Bench as to 
whether the sale-deed not heini» under the hands of the executors, but by 
and in the name of tlie person to whom they delet^ated their authority 
under tlie power-of-attornoy, is valid, and is a Roo<l and bindinti convey¬ 
ance of the property it purports to sell. All the Judges consulted have 
now returned their opinions, and. with tlie exception of myself, they have 
answered the reference in the anirniative, that is, they are all of opinion 
tliat the sale-deed to the plaintiff is a valid conveyance of the property 
to her. 

Having fully considered all that has lieen recorded by my colleagues. 
I regret to say that I find myself wholly unable to adopt their reasoning, 
and I remain of the opinion expressed by me in iny judgment in the 
reference, I am quite clear that S. ‘209 of the Indian Succession Act^has 
nothing whatever to do with this case. That section provides that “an 
executor or administrator lias power to dispose of the property of the 
deceased either wholly or in part in such manner as he may think fit.” 
Now this is a proposition which, properly understood, it never occurred 
to me to controvert. But [722] the question raised in the present case 
is a very different one, and it is not whether any executor has power 
to dispose of any portion of the testator’s estate as he thinks tit, but 
whether he can refuse or abstain from disposing of the property himself 
by handing over the duty, the power, and the discretion to another 
party, a stranger to the estate and who as a creditor has an interest, 
not in its profitable or just administration, but an interest of a nature 
which is necessarily adverse to the interests of the legatees and others 
who take under the will. The Succession Act in this section appears to 
me to assume that the power to deal with the testator’s estate is a power 
that must be exercised by the executors themselves directly, and not by a 
person delegated or authorised by them to act on their behalf, much less 
a person whose only interest is to obtain satisfaction of bis own claims 
on the estate. As to the case of a mortgage. I have sulliciently expressed 
my opinion at the conclusion of my answ’er to the reference. 

I may now add that, my attention having been directed by one of my 
colleagues to the fact, that there is evidence by letters addressed by one 
of the Seales to the Manager of the Bank showing that th^e^ famUy were 
extremely anxious to save the property in 1874 and 1875, and that a 
proposal for the management of the estate in the interest of all concerne 
was made, and that this proposition was in due course communicated to 
the Directors of the Bank in London—not a very competent body one 
would imagine to decide such a question—but that these gentlemen 
declined to entertain the offer, thinking no doubt more about the ^se 
of the Bank and their responsibility to account for them tnan ^ 
consideration or favour to the appellant’s family being allowed a c 
of saving the property. Be that as it may, the fact that the family 
willing at the last moment to prevent the sale, adds considerable ^^r 
think to my contention tliat Mr. Beresford had no 
the power and the discretion reposed in the executors, and that neit 
could the executors place him in such a position, nor, if they dm so p 
him, could he legally and effectually accept such authority at their n 
so as of himself to give a good title to the plaintiff as Purchaser. 

I also desire to point out that I never suggested that the bond o 
Bank was executed for the purpose of discharging private 
pei-sonal to the executors themselves. What I meant to conv y 
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that the debt to tlie Bank had been incurred, not by the testator 
himself, but by the executors in the course of their administration of 
the estate; and althoiis^ri they could have sold the property them¬ 
selves, that is, by a deed of sale under their own hands, subject to their 
liability afterwards to account for the transaction to the defendant or 
others concerned, they could not delegate or otherwise transfer the power 
to do so to a stranger, much less to a creditor of the estate, and who had 
become such by means of their own administration. 

In my judgment in the reference I referred to, although I did not 
< 3 Uote from, the well-known work of Sugden on Powers, but I had better 
give the words of that great authority. In the chapter (1) on the 
“ Transfer of Powers,” tlie learned author lays down the law as follows : 
“Wherever a power is given, whether over real or perHonal estate, and 
whether the execution of it will confer tl)e legal or only the equitable 
right on the appointee, if the power repose a personal trust and con¬ 
fidence in the donee of it. to exercise his own judgment and discretion, he 
cannot refer the power to the execution of another, for (Jclpoatns non 
potest delegare.” Therefore, wliere a power of sale is given to trustees or 
executors, they cannot sell by attorney. So where a father had a power 
of appointment to his children over a real estate, and he delegated the 
power to his wife, Lord Hardwicke said that this must he considered as 
a power of attorney which could be executed only by the husband, to 
•whom it was solely confined, and was not in its nature transmissible or 
delegatory to a third person. Again, where personal estate was given to 
such charitable use as .-1 should appoint, and he directed the money to be 
applied as B should appoint, Lord Hardwicke l^eld the delegation void. 
So where a testator gave his wife a power to appoint personally amongst 
their children, and she delegated this power by her will to others, Sir 
Thomas Clarke determined that the delegation was void : and this is now 
a settled point. On the same ground a person whose consent is made 
requisite to the due execution of a power, cannot authorise another as 
his attorney to consent to any execution of it. This is doctrine, the 
application of which to the present case derives increased force [724] from 
the fact to which I have already alluded, tliat the donee of the power 
was a creditor and claimant against the estate for wliich the executors 
■were responsible, and had therefore a direct interest opposed to that of 
the legatees and beneficiaries under the will. On the other hand the 
author points out that it is the delegation of the confidence and discretion 
reposed in executors and other donees of powers that the law refuses to 
recognise. He says: “It is frequently contended in practice that the 
donee of a power cannot execute a deed of appointment by attorney. But 
the cases by no means authorise this position. They merely establish 
that the donee cannot delegate the confidence and discretion reposed in liim 
to anoblier. Where the deed of appointment is actually prepared, or the 
donee points out the precise appoincment which he is desirous should be 
made, there no confidence, no discretion, is delegated. The appointment is 
in every respect an exercise of his own ju Igment, and there cannot be any 
reason why he should not be permitted to execute the deed of appointment 
by attorney (at p. 180)." The meaning of this as applied to the present 
case is simply that, where the executors or donees themselves make the 
contract, its execution and completion by deed may be by attorney; that 
S.tborney, however, exercising no confidence or discretion or judgment, 
bat merely being the agent or officer deputed to carry the contract 
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already made into effect. Now, in the present case everything was left to 
Mr. Beresford, the confidence and discretion of the executors was dele¬ 
gated or transferred to him, and he was left to his own judgment to make 
such bargain as lie thought fit for the sale of the estate, a state of things 
which, if countenanced by any authoritative reading of the law, would, it 
is easy to understand, load to the most pernicious consequences. 

On all these grounds my judgment is that the sale to the plaintiff was 
and is wholly illegal. But the Judges consulted in the reference being 
differently minded, wo must for the present hold, as matter of law, that 
the executors acted within their powers, that therefore the Manager of 
the Bank acted within his, and that the plaintiff has got a good title to 
the estate. 


APPELLATE CIVIL. 

PREbENT: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Kaleshar Prasad {Plaintiff) v. Jagan Nath and another 

(Defendants). [25th April 1873.] 

1 A. 650. 

C.P.C. (1559). S . 7—Relinquishment of part of claim—Simultaneous institution. 

Where two suil<! are simultaneously instituted, even if the claims in both of 
them arose out of the same cause of action and should have been included in one 
and the same suit, the determination of one of them is no bar to the entertain¬ 
ment of the other; for. in such a case, there is no relinquishment of a claim, 
and no question of entertainment of a suit after such relinquishment or omis¬ 
sion, or after the institution and determination of the other suit. 

[F..76 P.R. 1890; Overruled, 16 A. 165 (172) = 14 A.W.N. 165; F., 76 P.R.1890 ; 

D.. 9 M. 279 (280. 281)]. 


JUDGMENT. 

[650] The plaintiff instituted two suits at the same time, one against 
Jagan Nath, lambardar, for profits of the mauza for 1281 and 1282 fasli. 
the otiier against Jagan Nath and another share-holder, Bala Nand, for* 
settlement of the account of sir-land held jointly by the parties for 1281. 
1282 and 1283 fasli. This last suit is the subject of appeal, and was dis* 
missed with reference to the provisions of S. 7 of Act VIII of 1859. The 
provisions of this section do not appear to us to apply. The suit which i9 
the subject of appeal is [651] for an adjustment of the account of profits of 
sir-land between not only the plaintiff and Jagan Nath, but between them 
and a third share-holder who is also a defendant, and it is not clear tba 
the accounts of this sir-land are included in the general account of th® 
profits of the village for which the lambardar is responsible to account to 
the plaintiff, so as to give in both suits the same cause of action to tnfl 
plaintiff against Jagan Nath. But were it so, the suit would not 
necessarily unmaintainable against Bala Nand, and besides we sho ^ 
hesitate to rule that the provisions of S. 7 of Act VIII of 1859 are 
able to such a case as this. Here the plaints in the two suits were 
at the same time. We cannot say that one suit has a priority over 
other in point of time. The claims were divided for the 
trial, but there was no relinquishment of a claim, and there will 
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question of entertaining a suit after such relinquishment or omission with- 
in the meaning of S. 7. There was no institution and entertainment of a 
suit after one had been already instituted and determined. The suits 
were not successive, but simultaneous, and to allow the objection, which 
can only be one of form and not of substauce, would be to strain the 
obvious object of S. 7, which is not to allow persons to be harassed by 
successive claims. If the Court in which the plaints were filed, considered 
they should have been tried togetlier, tlie proper course was to allow one 
of the plaints to be amended, so as to combine both claims. As this 
suit has not been tried, and is one for a Revenue Court to determine, we 
reverse the decisions of the Courts and remand the case for trial on the 
merits to the Court of first instance. Costs to abide the result. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


PiTAM Singh and others [Defcndanis) v. Ujagar Singh [PlainiiJ). 

[30th April 1878.] 

1 A. 651. 

1. Hindu Law—Joint family—Parlilion -Compyomise. 

In a joint Hindu family, tbo father fully represents the estate which h.is 
dcvnlved on and would on partition fail t'>. the .separate share of himself and his 
sons : and a compromise entered into hy him with reference to the partition of 
the property between himself and his co-parceners, is. in the .vbsence of fraud or 
collusion, binding on bis .sons. 

2. Ibid.—Obstructed inheritance. 

In the case of inheritance lUble to be obstructed, the acts of the obstructing or 
intermediate heir with respect to the property, cannot be questioned bv the next 
heir. 

Where, therefore, a compromise was entered into by a father with respec* to 
the partition of the separate property of his deceased issueless uncle, his son was 
not allowed toque-stion it. 

[1-F., IGA. 231 (233): R..9 B. 198 (217) (F.B.). 31 C llKliOj. 27 A. 203 |250) = 
2 A.L.J. 729=:A.W.N. (1904), 244. 1 C.L.J. 388,12 C.W.N. 687.] 


JUDGMENT. 

[652] Turner, J. —The common ancestor to the parties to this suit 
was Anand Singh, who had five sons. Chattar Singh who died with-[853] 
out issue, Darjan Singh who died in 1823 leaving a son. Chakarpan Sundar 
Smgh who died in 1826 leaving a widow, Gulab Kuar, Des Raj who died 
in 1852 leaving a son, Gandharp Singh, and Chattarpat who died in 
1829 leaving a widow. Sahib Kuar. Chakarpan had three sons, who 
are the appellants; and Gandharp Singh had two sons, Ujagar Singh 
the respondent, and Madho Singh, who is still a minor. The estates 
m suit was. after Chattar Singh’s death, originally recorded as held in 
four shares of five biswas each, held respectively by Darjan Singh 
Sundar Singh, Des Raj, and Chattarpat. On the death of Darjan Sineh’ 
Chakarpan was entered as the holder of his share, and after the deaths 
of Sundar Smgh and Chattarpat. Des Raj was at first recorded as the 
owner of their shares, but shortly afterwards the names of the widows 
Gulab Kuar and Sahib Kuar were entered as the holders of their 
husbands shares. Again, at a later period, the names of Ajudhia Prasad 
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and Budh Singh, who were then aged four and two years old respec¬ 
tively, were substituted for those of the widows. The estate fell into 
arrears and was eventually sold at auction for a balance of Government 
revenue, but a farm was given to Chakarpan, Ajudhia Prasad, Budh 
Singh, and lies Eaj. In 1853 the Government having purchased the 
estate at auction-sale proposed to re-grant it to the old zamindars and 
farmers, and a report regarding the ownership of the estate was called for. 
The tahsildar reported that it appeared from the statement of Chakarpan 
and Gandharp Singh, son of Des liaj, that the widows of Sundar Singh and 
Chaltarpat had made a gift of tlicir shares to Ajudhia Prasad and Budh 
Singh by deeds attested by the kanungo, and the kanungo confirmed the 
statement. On the 2nd May 1853, the Collector of Farukhabad inquired 
of Chakarpan, Gandharp Singh, Budh Singh, and Ajudhia Prasad in what 
manner they proposed to divide the estate among themselves if it was 
granted to them by the Government, and they replied that all four would 
hold five biswas each. The Government eventually agreed to grant the 
estate on condition tliat the arrears of revenue which had accrued when the 
estate was sold should be discharged. This offer was accepted, and each 
of the four persons above-mentioned contributed his quota. On the 3rd 
April 1855, the same persons appeared before che revenue officer, and 
requested that each of them miglit be recorded [654] as the owner of five 
biswas, and that Chakarpan and Gandharp Singh should be entered as 
lambardars, and Ajudhia Prasad and Budh Singh as pattidars. It was 
ordered that a village administration-paper should be prepared, and in 
that document, which is dated the 5th April 1855, they were entered as 
in possession each of five biswas. So matters continued until 1864, when, 
on the 15th Noveml)er, they agreed to the appointment of arbitrators and 
an umpire to divide these shares. The arbitration proceedings lasted 
for upwards of two years, when Gandharp Singh advanced a claim 
to a ten biswas share, and the arbitrators refused to proceed with their 


award. 

On the 29th March, 1867, Gandharp Singh brought a suit to obtain 
possession of a tw'o and half biswas share out of the five biswas originally 
held by Gulab Kuar, then deceased, and for a declaration of his right to 
a two and a half biswas share out of the five biswas originally held bj 
Sahib Kuar. He alleged that each of the four sons of Anand Singh had, 
on the death of Chattar Singh, obtained a five biswas share: that the 
wido^YS of Sundar Singh and Chattarpat had been recorded as the holders 
of their respective husbands’ shaves to ensure their maintenance: that these 
ladies had in 1855 appointed Ajudhia Prasad and Budh Singh their 
to take the account of the profit and loss on these shaijes, and that in t 0 
lifetime of the ladies Chakarpan wrongfully procured the substitution 
of his sons’ names for the names of the widows. He claimed that t 0 
estate of Sundar descended on the death of his widow to Chakarpan an 
Des Eaj, and that on the death of Sahib Kuar he would become enti 0 
to possession of one moiety of her share. On the 26th June, ’ x. 
parties to the suit effected a compromise, agreeing to divide the es 
into four lots on the conditions set out in their petition to the 
decree was accordingly passed in the berms of the compromise. 
pondent now sues to obtain the same relief as was sought by his ® 
in 1667, and a declaration that the arrangement effected by the 
mise and the decree are ineffectual. The respondent’s father is sti a 
There is this difference between the claim asserted by the responaeo 
bis father, that the latter treated the estate as held in separate shares, 

former asserts the estate remained joint until 1867. If hy pi® 
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means undivided there is no difference in [655] the claims. The Subor¬ 
dinate Judge has decreed the claim. It appears to us impossible to 
support tlie decree. Assuming, which is not certainly proved, that the 
family remained joint until 1867, the respondent's father for all intents 
and purposes represented the interest in the estate which devolved and 
would on partition fall to the separate share of himself and his children, 
and the respondent must be bound by his acts unless he can show such 
fraud and collusion as would entitle him to relief on those grounds. Of 
this there is no evidence. On the contrary, Gandharp Singh asserted his 
claim, and if he forbore to press it in view of the circumstances to which 
we have adverted, it can hardly be doubted he prudently put an end to 
litigation which must have resulted in failure. There can hardly be a 
question that the shares of Sundar Singh and Chabtarpat were entered 
in the names of Ajudhia Prasad and Budh Singh, then mere children, with 
the consent of Des Raj. Gandharp had by his declarations in 1853 and 
1855 provided cogent evidence of his own acquiescence, and had this 
been absent, there was the difficulty in his way that tlie property had 
been granted to Ajudhia Prasad and Budh Singli by the Government. 
If, as there is strong evidence to show, the property was held in separate 
shares, the shares of t!io great undos of tlio respondent descended as 
inheritance liable bo obstruction, and ho could nob question his father’s 
acts. For the reason fliat there is no proof of any fraud or collusion on 
the part of Gandharp Singh in entering into the compromise of 1867, 
the suit cannot be maintained. The api)eai is decreed and the suit dismissed 
with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Juatice Pearson and Mr. Justice. Oldjield. 


Ali Muhammad and others {Plaintiffs) v. Ladta Bakhsh 
AND OTHERS {Defendants). [30th April 1878.] 

1 A. 65S. 

Jiedemplicn—Li»nilation .4ct {lS7l), Sch. II. Art. HH~Adverse possession. 

Tho mere assertion of an adverse title will not enable a mortgagee in possession 
to abbreviate tlie period of sixty years, which the law allows to a mortgagor to 
prosecute his right to redeem and seek his remedy by suit. 

Where, therefore, the mortgagee, in possession of certain property, purcb.ased, 
before the expiry of fhc term fixed in tho mortgage-deed, the equity of redemp¬ 
tion of such property, from a person not entitled to sell it. set up a proprietary 
title toil and procured mutation of names, etc., held, in a suit for redemption 
brought by the party really entitled to it, more than twelve years after the sale 
of tho equity of redemption, but only three ye.ars after the expiry of tho term of 
the mortgage-bond, that tho suit was not barred by limitation. (H.C.R , N.W.P.. 
1875. p. 2-20. f’.). 

[Ap.. 14 B. 279 (280. 281). 21 B. 793 (790): R.. 10 M. 189 (191), U.B.R. Civil (1892— 
1896), 502 (505), 21 B. 424 (420). U.B.R. (1897—1901), 464 (466).] 

JUDGMENT. 

[656] Tho estate of which redemption is sought in this suit belonged 
to Kali Khan, and had before his death been in mortgage, and in June 
1B54, was re-mortgaged for a term of 20 years to Lalta Bakhsh and 
Lakhan Singh, the sons of the former mortgagee, by his sons Azmat tmd 
Niamat. On the Slst July 1863, it was sold to the respondents by his 
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1878 'vidow. :\Iunni, as her own property, and the sale transaction is said to 
APRIL 30. followed b\' mutation of registry, notwithstanding an objection 

_ preferred by the present appellants in the registry department. Shortly 

before the oxjjiry of [657] the terms of the mortgage, his daughter, Tmaman, 
Appel- sued to establish her right to a share of the estate as one of the heirs of 
LATE •jiothers. On the 13th September, 1871. the Court of first 

instance passed in her favour a decree which was upheld in special appeal 
CIVIL. |)v this Court on the 22nd June 1875. She and other heirs of Azmat and 

- Niamat aforesaid have now joined in this suit for the redemption of the 

1A,655. i«oitg:ige. Her claim is not disputed, but the claim of the plaintiffs. 

appellants, is resisted by tba defendants, respondents, Lalta Bakhsh and 
Lakhan Singh, the original mortgagees, on the ground that, as more than 
twelve years have elapsed between the date of tlie deed of sale executed 
by Munni and the date on which the present suit was instituted, their 
rights have ceased to exist. The defence has been accepted by the lower 
Courts as a complete and conclusive answer to the suit. The Court of 
first instance holds their claim to be barred by the general limitation of 
twelve years. The lower appellate Court, concurring, expresses its opinion 
that, as the plaintiffs, appellants here, did not sue within twelve years 
from tlie 31sfc July, 1863, to avoid the sale deed of that date, the defend¬ 
ants, respondents, must be considered to have been in adverse possession 
from tliat date of the property which those plaintiff's claim to redeem as 
belonging to them. 

The suit as brought is simply a suit of the nature described in Art. 
US, Sch. ii of Act IX of 1871. Sixty years is the period of limitation 
fixed for such a suit. The ruling of the Court below that the suit is barred 
by limitation is obviously wrong: but of course the suit is liable to be 
dismissed if the plaintiff's, appellants here, have really lost their rights by 
reason of not having sued to set aside the sale-deed of the 31st July 186^ 
within twelve years from that date. S. 29 of Act IX of 1871 declares that, 
at the determination of the period limited to any person for instituting a 
suit for possession of any land, his rights to sucli land shall be extin¬ 
guished ; but it does not appear that the plaintiffs, appellants, have lost 
their rights under the operation of this section, inasmuch as the right of 
redeeming aud recovering possession of the landed property in suit only 
accrued to them in June 1874, on che expiry of the term of mortgage. 
The possession of Lalta Bakhsh and Lakhan Singh under the deed of 
mortgage of June 1854. of the rights conveyed to them thereby was cer¬ 
tainly not adverse to the mortgagors of their repre- [658] sentatives. who 
still remained possessed of the equity of redemption, or the right of re¬ 
entry on their property after the term of mortgage on re-paymeot of the 
mortgage-debt. It does not appear that the pUintiffs, appellants, were 
divested of this right by the sale-deed of the 31st July 1863, to which 
they were not parties. Munni, by whom it was executed, could transfer 
or surrender her own rights, but was not legally competent to transfer or 
surrender the rights remaining in the property of the plaintiffs, appellants, 
and those rights consequently could not pass to her vendees by means of 
that instrument. How then the possession of the original mortgagees, 
which was not adverse before the 31st July 1863, became after that date 
adverse to the plaintiffs, appellants, it is not easy to understand. The 
possession of a mortgagee does not become adverse whenever a mortgagee 
chooses to style himself or is styled proprietor of the mortgaged property. 
One does not see then why the plaintiffs, appellants, were bound to sue for 
the avoidance of what was actually void. The sale-deed by which their 
rights were illegally disposed of did not practically effect them, for their 
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rights of re-entry by redemption could not practically be enforced until 
the expiry of the term of mortgage in June 1871, and therefore, although 
its execution would doubtless have justified them in suing for its avoid¬ 
ance, had they deemed such a precaution expedient, such a proceeding 
was not necessary or obligatory upon them. They required no immediate 
relief. Now that they are asserting their right of redeeming the property 
from those to whom it was mortgaged by persons whom they represent 
and to whom they have succeeded in title, it is surely for the mortgagees, 
if they dispute the right in reliance on the deed of sale of the 31st July 
1863, to show that it destroyed that right. The mere exhibition of 
their names as the vendees of the property in the proprietary registers 
of the revenue department cannot create a proprietary title in them : such 
a title must be proved to have a legal origin. The ruling of tlie lower 
Courts is in direct contravention of the Full Bench ruling in Sheopnl v. 
Khadim Hossein (1), to the eft'oct that the mere assertion of an adverse 
title will not enable a mortgagee in possession to abbreviate the period of 
60 years which the law allows to a mortgagor to prosecute his right to 
redeem and [659] seek his remedy by suit. There is no evidence that the 
defendants, Raghu Nath and Kliuman Singh, wlio have not defended the 
suit, have ever been in possession of the property in suit under the sale- 
deed of the 31st July 1863. Thedefenco which the lower Courts accepted 
must be rejected as untenable. Reversing the decree of tlie lower Court 
in so far as it dismisses the claim of the plaintiffs, appellants, we decree 
this appeal and claim with costs in both Courts. 


.APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearnon. 


Muhammad Ali [Plaintiff) v. Kalian Singh [Defendant). 

[30th April 1878.] 

1 A. 659. 

Sir-land not included in Hent-roU -Suit for jnofits of stick land. 

The fact that a certiun sir-land is not included in the rent-roll of the village, 
or that it has not been assessed with rent under S. 14 of the N.W.P. Rent Act' 
does not debar a proprietor of the mahal from claiming his share of the profits 
of the sir-holding. ' 

JUDGMENT. 

[660] PEAR.SON, J.—It appears that the mahal of which the plaintiff 
claims one share of the profits of 1283 fasli belonged in equal shares to 
the defendant and his two brothers, who held 159 biglias and 9 biswas of 
land as sir in partnership. The plaintiff recently acquired the sliare of 
one of the brothers by name Sultan Singh by purchase at auction. The 
sir-land is not included in the rent-roll, but is admitted by the defendant 
to be assessable at five rupees per bigha. The Court of first instance con- 
siaered the plaintiff to be entitled to a tliird of the assessable rent, after 
making the deduction of four annas per bigha required bv S 7 of 
XVIII of 1873 in favour of an ex-proprietary tenant. The lower appel- 
late Court has ruled that he is not entitled to claim a share of the profits 
from the sir-land aforesaid because i t has not been assessed with rent 

(1) H.C.R., N.W.P.. 1875, p. 280, 
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uoder S. 14 of tho Act above-mentioned. The special appeal calls ia 
question tlie correctness of the ruling. The section on which it purports 
to be based provides for the enhancement or determination of the rent of 
an ex-proprietary tenant. How it would possibly be applied in a case like 
the present in which Sultan Singh has no separate holding but holds 
jointly with his brothers the sir-land aforesaid, it is not now necessary 
to discuss. There is some show of reason in the appellant’s contention 
that, if action in the matter should be taken under the section, it ought 
to he taken by the defendant who is the lambardar of the mahal. [661] 
But whatever may be the course proper to be taken for tho purpose of 
assessing the sir-land or Sultan Singh’s share of it with rent, we are not 
prepared to admit that, because such course had not been taken, the 
plaintiff is debarred from claiming and obtaining his fair share in the 
profits of the sir-holding. To this he seems entitled in reason and equity, 
and we decree the appeal with costs, reversing the lower appellate Court’s 
decree and restoring that of the Court of first instance. 


APPELLATE CRIMINAL. 

PrE.SENT : 

il/r. Jxisticc Turner, Officiating Chief Jmiice. 


Empress of India v. Bhawani and another. 

[6th May 1878.] 

1 A. 664. 


Evidence Act, S. 530—Cojifession by one of several co-accxised. 

Although the law allows a Court'to consider statements made by accused per¬ 
sons when dealing with the case against other accused persons, who are tried 
with them, a conviction based on such evidence only, without corroboration on 
a material point, is not proper. 

[F., 1 A. 675.] 

The Deputy Commissioner of Jhansi tried certain persons, 11 of 
wliom were residents of the same village on a charge of dacoity. On the 
confession of some (of the 11) who pleaded guilty, Phevan and Bhawaw 
(of the remainder of the 11) were convicted and the conviction was up¬ 
held by the Commissioner of Jhansi. 

Bhawani and Pberan appealed to the High Court. 


JUDGMENT. 

[665] Turner, O.C.J.—It is to be regretted that, in a case of this 
magnitude, no evidence was obtained by inquiry to support the charge 
against tho accused. Had none of them confessed, not one of them could 
have been convicted. But where the police inquiry (if indeed there wW 
one) so completely fails, it was competent to the Deputy Commissioner to 
have tendered a pardon to such of the accused as he considered were the 
least guilty, and then to have obtained some evidence better than the me^ 
statements of accused persons to bring to justice those whom he regaraeo 
as the most influential among the accused. Although the law 
Court to consider statements made by accused persons when dealingj^s 
the case against other accused persons who are tried with them, I 
of no instance in which on such evidence only a conviction has 
affirmed, and I should hesitate to establish a precedent. It appears to 
that if, as has been established by experience, the evidence of an appro 
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examined on oath and liable to cross-examination ordinarily should not be 
accepted without corroboration on a material point, a fortiori such corro- 
bo-[666]ration should be required to support the statement of a person 
naturally desirous of earning the favour of the Court in the hope of a 
lenient sentence, who makes a statement which does not expose him to 
the penalties of perjury, and who cannot be cross-examined by the other 
accused in turn. There existing against the appellants no other evidence 
than such statements, I do not consider them by themselves sufficient to 
place the guilt of the appellants beyond reasonable doubt, and I therefore 
acquit them. 


1878 

May 6. 

Appel¬ 

late 

Criminal. 

1 A. 66i. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Spankie. 


Empress of India v. Pautab. [20bh May 1878.] 1878 

1 A. 666. May 20. 

1. Whipping Act, VI of 1664, Ss. 2. 3—Sentence of whipping—Previous conviction— 

Penal Code, S$. 378, 411, CRIMINAL 

Held, that, oa conviction for dishonestly receiving stolen property, the accused JURISDir 
could nob be sentenced to be whipped in addition to rigorous imprisonment, on 
the ground that he had been twice previously convicted of theft, as the offence TION. 


of theft is not the same as that of dishonestly receiving stolen property. 

2 . Crim. Pro. Code, 1872, Ss. 504, 505 "Security for good behaviour on conviction. 

1 Ai ODD. 

Where a person was sentenced to a period of imprisonment for having dis- 
honestly received stolen property, and also ordered to furnish security for good 
behaviour, held, that the order requiring security should not have formed part 
of the sentence. There should have been a proceeding drawn out representing that 
the Magistrate was satisfied, from the evidence as to the general character ad¬ 
duced before him, that the accused before him was by repute an offender within 
the terms of 8. SOO, Crirn. Pro. Code, and therefore security would be required 
of him. An order also should have been recorded to the effect that, on the 
expiration of the term of imprisonment, the prisoner should be brought up for 
the purpose of being bound over. ' 

[2—F., 9 C. 215 (216).] 

Partab, who was convicted by a First Class Magistrate of dishonestly 
receiving stolen property, confessed on his trial that ho had twice pre¬ 
viously been convicted of theft, and the sentence passed on him was as 
follows " The sentence of the Court upon the prisoner is that he receives 
thirty stripes, and be kept in rigorous imprisonment for the space of two 
years, including three months’ solitary confinement; and the Court 
further directs that, on the expiration of this term of two years, the 
accused Partab shall furnish security, himself in Rs. 100. with’ two 
sureties of Rs. 100 each, to be of good behaviour for the further term of 
one year. In default of furnishing such security, he shall be kept in 
rigorous imprisonment for such further term of one year.” Partab 
appealed to the High Court. 


JUDGMENT. 

[867] Spankie. J.—The whipping in this case might have been 
awarded tn lieu of the punishment to which the accused was liable under 
8. 411, and if previously convicted of an offence under this section he 
might have been punished with whipping in lieu of or in addition to any 
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other for whicli he would have been liable for the offence. Bat there is 
no record of previous convictions of the accused. He does not admit that 
he was twice before i)unished for a similar offence to that with which he 
was now eli;ut,'3d. He stated that he had been twice punished for theft, 
but the offence of tlieft is not the same offence as that of dishonestly re¬ 
ceiving stolon inopertv, knowing the same to have been stolen. Whipping- 
therefore shouM not have been added as a punishment, and that portion 
of the sentence is annulled. 

[668] In making an order for security for good behaviour, 1 presume 
tliat tlie ^lagistrate holds the powers of a first class Magistrate, and that 
he was acting under S. 505 of the Criminal Procedure Code. I have some 
doubt whether the Magistrate had adduced before him such evidence as to 
general characicr as to justify his dealing witli the accused as a person 
known by repute to be a thief or receiver of stolen property. He had 
already sentenced the accused for the offence of wliich he was found 
guilty, and in the record of the trial I find no evidence from which it could 
be gathered that tlie nccused was by repute a receiver of stolen property. 
But the prisoner certainly allowed that he had been punislied twice for 
theft, and here ho was again tried and found guilty of receiving stolen 
property. lam therefore unwilling to disturb the order. But the order 
should bo no pait of the sentence for the offence of which the accused was 
convicted. There should have been a proceeding drawn out representing 
that the Magistrate from the evidence as to general character adduced 
before him in this case, was satisfied that Partab was by repute an offender 
within the terms of S. 505 of the Criminal Procedure Code, and therefore 
security would be required from l)im. But as he )iad been sentenced to 
two years’ rigorous imprisonment, which term has not expired, an order 
should have been recorded to the effect that, on the expiration of the term, 
the prisoner should be brought up for the purpose of being bound {Cl. 2, 
IS. 50‘1). 


FULL BENCH. 

Present: 

Mr. Justice Turner, Officiatimj Chief Justice, Mr. Justice Pearson, 
Mr. Justice Spankie, and Mr. Justice Oldfield. 

Thakur Prasad {Decree-holder) v. Ahsan Ali and another 

{Judgment-debtors). [27tb May 1878.1 

1 A. 668. 

1. General Clauses Act, S. 6'^Execution proceedings. 

♦ 

Tbe provisions of S. 6 of the General Cl.auses Act operate on proceedings in 
execution of decrees. (2 B. 148. Appj-.) 

2. Savhig of '‘proceedings commenced ” exteiids to appeals also. 

The saving of “ proceedings commenced ” extends to appeals from such pro¬ 
ceedings. (6 Bom. H.C.R., A.C.J. 166, Appr.) 

Where, in execution of a decree for money, the attachment of certain mooeyS' 
deposited in Court to the credit of the judgment-debtor, was applied for an 
refused by the Court of first instjince and also on appeal, held, in special 
from the order of the appellate Court, presented after tbe Civil Procedure i 
1877, came iuto operation, (the execution proceedings having heeu commeo 
before it came into operation), that the appeal lies under tbe old Civil 
Code by virtue of the General Clauses Act, S. 6, and also under Act X of 18i 

[1 and 2-Di88.. 2 A. 74 : F., 2 A. 91; Ap.. 13 C. 86 (89); R., 1 A. 745 (747); 1 A. 7^® 
(750), 12 B. 449 (452), 16 C. 267 (273) (F.B.).] 
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JUDGMENT OF THE FULL BENCH. 

f669] Tcrnku. O.C-J., and Spankie and Oldfield, JJ., concurring. 

—In the case in which this application is presented, the decree-holder 

applied for execution of his decree by the attachment of moneys deposited 

in the Court to the credit of the judgment-debtor. On the 4th June, 1877, 

the Court of first instance refused attachment on the ground that the 

decree directed the sale of certain immoveable property for the satisfaction 

of the sum decreed, and awarded no other relief. The order of the Court 

of first instance was affirmed by the lower appellate Court on the 4th 

August, 1877. The new Code of Civil Procedure came into operation on 

the 1st October, 1877. On the 13th November, 1877, the decree-holder 

applied for tlie admission of a special appeal from the order of the lower 

appellate Court on the ground tliat the decree had been misconstrued. 

The Judge to whom tlie ai)plication was made referred it to the Full 

Bench. Two questions are raised in this reference : whether the a))plica- 

tion is governed by the provisions of the repealed Code of Civil Procedure 

or by those of the existing Code; and if by those of the existing Code, 

whether the second appeal lies from tlie order of the lower apiiellato 
Court. 

[670] The 3rd section of the Code now in force, .Act X of 1877, 
declares that the enactments mentioned in the second schedule in that 
Act (which includes so much of Acts VIII of 1859 and XXfll of 18G1 as 
had not been theretofore repealed) were thereby repealed, subject to the 
proviso that nothing in that section contained should affect tlio piocedure 
prior to decree in any suit instituted or any appeal presented before that 
Code came into force. The proviso does not go on to exclude in express 
terms the operation of the General Clauses Act. but liy implication it does 
exclude the operation of the Gtli section of that Act in respect of the 
procedure after decree in suits or appeals. While then it is not denied 
that proceedings in execution of decree initiated after the existing Code 
came into operation must be governed by the provisions of that Code, the 
question remains whether such proceedings initiated before tlie Act came 
into operation are affected by that law. so that tliereafter tliey must he 
governed by it, or whether they are not to be prosecuted and brought to 
a conclusion as if the law under which they were instituted were still in 
force. By the 6th section of tlie General Clauses Act it was enacted that 
the repeal of any Act should not affect any proceedings commenced before 
the repealing .Act shall have come into operation. 

That the provisions of S. 6 of the General Clauses Act operate on 
proceedings in execution of decree has been already held by the High 
Court of Bombay (1), and we agree with the opinion expressed by the 
learned Chief Justice, Sir Michael Westropp, that the chapter of theCodo 
which deals with execution of decree is prospective and does not affect 
proceedings already commenced. We may refer to several sections in 
support of the view. S. 311 empowers the decree-holder or any person 
whoso property has been sold under that chapter to take objection to the 
sale on the ground of a material irregularity in publishing or conducting it 
but It makes no reference to sales which have taken place under the 
repealed Code, though the period allowed for such objections under that 
Code might not have expired when Act X of 1877 came into operation 
8. 312 declares orders passed under the preceding section final, but it does 
not refer to similar orders [671] passed under the repealed Code. S. 283 
declares any party affected by an order passed under Ss. 280, 281 282 

( 1 ) ihTTiB. -- 
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entitled to institute a suit to establish his right to the property in dispute, 
but it is silent as to similar orders passed under the provisions of the repeal¬ 
ed Code. Lastly, S. 588 declares that an appeal shall lie from certain orders 
“ under this Code.” Among the orders specified as appealable are some 
which would be passed after decree, and which, if passed under the repealed 
Code, would under that Code have been appealable. It is not unreason¬ 
able then to conclude that, in abstaining from making provision for cases 
arising under the repealed Code in the instances to which we have alluded, 
and in giving prospective effect to the chapter relating to execution of 
decrees, the Legislature had in view the provisions of the General Clauses 
Act. 

However this may he, unless the 6th section of the General Clauses 
Act is excluded by the Code, and as we shall presently show it is not in 
our judgment excluded, in respect of proceedings in execution, it cannot 
be disregarded, and its effect is to leave such proceedings initiated before 
the repealing Act came into force to be dealt with under the provisions of 
the repealed Code. For the position that the saving of “ proceedings com¬ 
menced ” from the operation of a repealing Act extends also to appeals 
from sucli ])roceedings, we find autliority in liatanchand Srichand v. Han- 
mantmv Shivbakas (1). An appeal is in fact a stage of a proceeding, and 
if, as it might happen, the right of appeal was taken away by a repealing 
Act. and a proceeding theretofore appealable converted into a final pro¬ 
ceeding, it cannot be doubted that the proceeding would be affected by the 
alteration of the law. If in such a case it be intended to deprive the 
parties of the right of appeal, the intention to exclude the operation of S. 6 
of the General Clauses Act should appear clearly in the repealing Act. 

For the reasons we have stated, we arrive at the conclusion that pro¬ 
ceedings in execution of decrees instituted under Act VIII of 1859 are to 
be governed by the provisions of that Code, and that an appeal should be 
entertained from all orders passed in such proceedings which under the 
provisions of that Act were appealable. [672] But it has been suggested 
that, inasmuch as by S. 647, Act X of 1877, the procedure in that Act pre¬ 
scribed is to be followed, so far as it can be made applicable, in all pro¬ 
ceedings other than suits and appeals, the provisions of the last paragraph 
of S. 3 declaring that nothing in the Act contained shall affect the pro¬ 
cedure prior to decree in any suit instituted, &c., apply also to proceedings 
in execution, so that the procedure in such proceedings (whether instituted 
before the passing of the Act or not) subsequently to the formal order 
of the Court wherein the result of the proceeding is embodied is governed 
by the provisions of Act X of 1877. 

That proceedings in execution of decree are among the proceedings 
other than suits or appeals to which S. 647 applies may be admitted. The 
Code, following the usage in this country, does not treat appeals as mew 
stages in a suit; and similarly, under Act VIII of 1859, proceedings m 
execution of decree have in accordance with the same usage been treated, 
not as stages in a suit, but as miscellaneous proceedings. The provisions 
of the analogous section in the former law, S. 38, Act XXIII of 1861, were 
held by this Court applicable to proceedings in execution of decree ^ 
the same ground on which it must be held that the provisions of 
are applicable to such proceedings, namely, that otherwise no procedure 
is provided for such proceedings. It does not, however, follow from the 
admission that the provisions of S. 647 are applicable to proceedings in 
execution of decree, that we must be compelled to the conclusion tba 

(IJ 6 Bom.H.C.R.. A.CJ.. 166. (2) 1 A. 178; 1 A. 180. 
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t e last paragraph of S. 3 is also applicable to the proceedings, or to all the 
proceedings, to which S. 647 applies. While had such been the inten¬ 
tion of the Legislature, it could have been made to appear clearly by the 
ntroduction of a few words m S. 3, we find cogent evidence to the contrary 
n the prospective character of the sections relating to execution of decree 

nir!! would then reply that the last 

p lagiaph of S. 3 is not to be extended to proceedings in execution of 

deciee Should, however, our opinion on this point be enoneous. it 
would be necessary to consider what are the orders passed in exe¬ 
cution of decree referred to in S. 583, cl. 0). and whether other orders 
passed in execution of decree are appealable under the riode [6731 save 
such as are referred to in S. 588, cl. 0); and inasmuch as those ones 
tions are necessarily raised in a number of references which are now 
before the Court arising out of proceedings instituted after the Act 
came into operation, it will he convenient to dispose of tliem on the 
reference now before us. By the provisions of the first paragraph of 
o. Doo lead with cl. (j) appeals are allowed from orders undei S. 244 as to 
questions relating to the execution of decrees of the same nature with 
appealable orders made in the course of a suit. The first observation 
that arises on this section is that. if. as we have held, the provisions of 
o. b47 apply to proceedings in execution of decree, cl. O') is unneces- 
sary, unless it was intended to restrain the larger right of appeal that 
would be given by S. 647. Yet unless we import a limitation which 
the terms do not warrant, the clause declares no more tlian is implied in 
b. 647, for, under S. 647 the procedure prescribed by the Act is to be 
followed in proceedings other than suits, and consoQUcntly the orders 
passed in such pi^ceedings would be open to appeal when of the same 
nature as appealable orders made in the course of a suit. It j« -*-«ined 
that the term orders ” made in the course of a suit is to b c.. cl to 
orders passed in the course of a suit prior to decree, and th much 

as the Code distinguishes between appeals from orders and'a’fcls from 
decrees, tli^e Court is constrained by the declaration tliat an appeal shall 
he from those orders and no other such orders, to hold that no orders 

as are of the same nature 

with appealable orders passed in the course of a suit prior to decree. 

On referring to S. 244, it will be seen that all the nuestions therein 
mentioned are to be determined by the order*' of the Court. They 
embrace not only the minor questions which may arise prior to determina¬ 
tion of a proceeding, but the determination of a proceeding itself, whicli raav 
be a matter of the utmost importance to the parties. It is scarcely to be 
supposed that no appeal would be provided from such orders, while an appeal 
18 given from interlocutory orders of comparatively minor importance. 

Again, orders passed after decree as well as orders passed before 
decree may be properly termed orders passed in the course of a suit, and 
indeed the decree itself is in one sense an order, [674] and is so defined 
in the Code. By adop log the construction which has been urged, we 
import a limitation which, as we have said, the terras of the clause do 
not ™r^nt We are then compelled to the conclusion that the provi¬ 
sions of S. 688 do not embrace all the directions on the determination of 
proceedings which are termed in the Code " orders.” and that, in decking 
that an appeal should lie from the orders therein mentioned and from no 
other such orders, we must understand orders of a similar nature to those 

specified, and notto all orders " that might be passed under the Code 

The expression orders under S. 244 as to questions relating to execu 
tioD of decree of a similar nature to appealable orders made in the course of 
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a suit would 1)0 awkward if it were intended to apply to orders determin¬ 
ing sucli questions : and again orders made in the course of a suit may 
fairly be understood as not embracing the order which is also the decree. 
Wliilc then the provisions of cl. 0) allow an appeal from the orders made 
in the course of execution-proceedings where an appeal is allowed from 
similar orders passed in the course of a suit, the provisions of S. 647 
declare that the procedure proscribed by the Act shall be followed (so far 
as it is upplicai)le) in all proceedings other than suits and appeals. It 
follows tliat an appeal will lie in such proceedings from the order which 
is analogous to a decree in a suit. 

The definition of the term “ decree ” supports the conclusion at 
which we have arrived. ' .4 * decree ’ means the formal order of the Court 
ill which the result of the decision of the suit or other judicial proceeding is 
embodied.” Applying this definition to proceedings in execution of decree, 
wc feci ourselves at liberty to hold that the formal order of the Court in 
which tlie result of tl)e proceeding is embodied, is a decree within the 
meaning of that term iu the Code. It is therefore appealable in all cases 
in which a decree is appealable, and the procedure must in such cases be 
governed by the provisions of the chapters which relate to appeals from 
deerfes. 

It is true that the definition of the term “ decree ” is so large as to 
embrace some of the orders which are appealable under S. 588, but we are 
not on that account at liberty to reject it. It is also true, as we have shown, 
that cl. O') is. on our construction of S. 647, superfluous, but the clause 
does not appear in any draft of the [675] Code submitted to the Council 
save the last Bill, No. 5, and it may be that the effect of S. 647 escaped 
attention. 

to this reference that the application is governed by tQ& 
pr^pyernedbythe repealed Code, but that, if it be governed by Act X of 
187 ';jj^ned fneal would lie from the order. 

Ffis J.—The appealed order falling within the definition of a 

decree contained in S. 2 of Act X of 1877, is, in my opinion, appealable 
under S. 584 of that Act. 

The appeal appears to be admissible also under the repealed Act Vlii 
of 1859, under the provisions of S. 6 of Act I of 1868. 


APPELLATE CIVIL. 

Present; 

Mr. Jmtice Turner, Oj^iciating Chief Justice and Mr. Justice 

Spankie. 


Afzal-UN-nissa [Plaintiff) v. Tej Ban [Defendant). [27th May 1878. 

1 A. 725. 

deception in evidence of unstamped prC- ‘\x>te—IrreQulariiy not affecting the 
Appellate Court's powers. , 

1. The reception in evidence of an unstamped pro-note is an irregulatitf 

affecting the merits. ^ 

2. Such an irregularity does not justify an Appellate Court in reversing 
decree of the Court of first instance. 

The Court of first instance, treating an unstamped 
(chargeable with a stamp duty of 15 annas under Act XVIH o 
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the a ter-stamping of which was inadmissible, as a bond, and receiving 
such bond in eviuenco, on payment of the requisite stamp dutv and the 
penalty, passed a decree m favour of the plaintiff. But the lower appel¬ 
late Court reversed it and dismissed the suit. The plaintiff preferred an 
appeal to the High Court. h eu 


1878 

May 27, 


Appel- 


JUDGMENT. 

[726] Turner, O.C.J.— The document could not be received in evi¬ 
dence on payment of any penalty. It should not then have been 
received in evidence, but it having been admitted by the Court of first 
instance, the lower appellate Court was not justified in reversing the decree 
ot the Court of first mstaiice and dismissing the suit, for the irregularity 
did not affect the merits. The decree of the lower appellate Court cannot 
be supported on the ground on which it proceeds. - The appeal to the 
Judge must then be tried on the merits, and if. as the appellant alleges 

and as she proved to the satisfaction of the Court of first instance, the 

note was given to induce the appellant to consent to the mutation of.u 
names, the consideration is sufficient, and the appellant will he entitled * 
a decree. Tlie costs of this appeal will abide and follow the result. 


LATE 

Civil. 


1 A. 725, 


APPELLATE CRIMINAL. 

Present; 

Mr. Justice Pearson. 

Empress op India v. Ram Chand. [28th May 1878.] 

1 A. 675. 

Evidence Act. S. dO—Confession ?nade by one of several co-accnse^^ Us value, 
[R., 25 C. 594 (F.B.).] 

This case merely follows 1 A. GG4, for which see p. 612, supra. 


1878 

May 28. 

Appel¬ 

late 

Criminal, 

1 A. 675. 


PRIVY COUNCIL. 1878 

Present : May 31, 

The Right Hon. Sir James IVilUani Coluilc, the Right Hon. Sir Barites - 

Peacock, the Right Hon. Sir Montague Edward Smith and the Right PRIVY 

Hon. Sir Robert Porrett Collier. COUNCIL, 


On Appeal from the Court of the Commissioner of Fyzabad, Oudh. i£l8i=3 
Maharajah Pertab Narain Singh v. Maharanee Suuhao Koer. 

[31st May 1878.] 653 = 3 

40.184 = 3 Suth. P.C.J. 553 = 6 I.A. 171 = 1 C.L.R. 113=3 Saraawati’B P.C.J. 840. ^ 

Privy Council order, grounds for re-opening. =1 C.L.R, 


Hnn Kv Council, particularly after its confirma- 

tion by dn ordor id Council, cAnoot bo ffoDorally Questioned ^ j *11 n 

not be allowed to be re-opened or varied, unless it is shown that bv'^so^n SaraBwatl'B 

blame and without any default on the part of the paSv 8*0* 

been heard and an order has been inadvertently made as it 
he had been beard, (l Moore’a P. 0. Ca. 117 end L. R. 2 P.C. 274; ) 
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iC. 184= 3 

Suth.P.C J. 
553 = 5 
I.A. 171 
= 1 C.L.R, 
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Saraswati’s 
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JUDGMENT. 

[18i] The Right lion. Sir JAMES WiLLi.AM COLVILE.— 

This iipplieation seems to involve two distinct questions:— 
l.s7. \VI)othcr the petitioner, if assumed to liave been properly made 
a p.arty to the suit in the Courts below, and bound by the proceedings 
therein, is entitled to have a re-hearing of the appeal by reason of his not 
having entoretl an ai)pearance as [185] respondent to the appeal, or 
authorized any person to do so for him : and of the appellant having failed 
to take the usual stei)s against him in order either to compel his appearance, 
or to have the ajqjcal regularly heard ex pane against him. 

'2n(ll!j. ^Yhether, under the circumstances stated in the petition, he 
ought not to l)e treated as a person not properly represented in the suit 
in the Courts below, and therefore not bound by the proceedings therein; 
and if so, whether he is entitled to have the order of Her Majesty in 
Council varied so as to prevent its being used against him as a bar to any 
proceedings which he might otherwise be entitled to take in the Courts of 
hidi'i. 

^The first question must, their Lordships think, be answered in the 
negative. The jealousy with which this tribunal regards any attempt to 
question the finality of one of its judgments, particularly after its con¬ 
firmation by an order in Council: the very rare instances in which such 
an order has been allowed to be re-opened or varied: and the peculiar 
grounds upon which, if at all, this can be permitted are elaborately consider¬ 
ed in Lord Broutjhams judgment in the case of Rajiinder Narain Roy v. 
Bijoij Govind Singh (1); and in the more recent case of ex parte Kistonath 
Roy (2). It results from these authorities that the thing cannot be done 
unless by some accident, without any blame and without any default on 
the part of the party himself, he has not been heard and an order has 
been inadvertent^ made as if he has been heard. 

Now, what the facts in this case as regards the proceedings on 
the appeal here. The appellant, who has been successful here, brought 
his suit in the proper Court of Oudh for a declaration of his title as the 
successor of Talookdanj estates of the late Maharajah Man Singh (not 
praying for a decree of possession) against the Maharanee and widow of 
Man Singh, the petitioner, then an infant, as represented by Liichni Nath, 
his brother and guardian, and two other parties (one being Lnchni Nath 
in his own right), who, for the present purpose, may he left out of con¬ 
sideration. The Court of first instance discussed the plaintiff’s claim, 
and that decree was affirmed by [186] the Appellate Court, with only a 
variation as to the costs of the suit, which the Appellate Court directs 
to be paid to all parties out of the estate, instead of leaving each party w 
bear his own costs. In the heading of both decrees the petitioner is 
named as one of the defendants; in the lower Court as an infan , 
appearing by his guardian Luchmi Nath ; in the Appellate Court as an 

ordinary defendant. ^ f • fha 

The crucial question in the cause was, whether an instrument m 
nature of a will executed by the late Maharajah on the 22nd of 
1862, and under which his wddow had executed an appointment in favo 
of the petitioner, had been revoked by the Maharajah in his lifetime. 

This tribunal decided this question in favour of the ^ 

(appellant), reversing the decree of both the Courts below, an 
stituting a declaratio n of the title of the appellant as heir o __ 

{!) 1 Moore’s P.C. Cases. 117 = 2 M.I.A.C. 214 = 1 P.C.J. 175. 

(2) Law, Rep. 2 P.C. 274=6 Moore’s P.C. (N.S.) 360 = 2 P-C.J. 428. 
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Maharajah under Cl. 4 of S. 22 of Act I of 1869. The report to 
Her Majesty was made, after a full hearing, on the assumption tliat the 
petitioner, as well as the Maharanee, was represented by the Couns> who 
appeared as for the respondents on the appeal; and the order in 
made in pursuance of it is. on the face of it, a final adjudication agair . 
both in favour of the appellant’s title. 

It is now said, however, that the petitioner never appeared to, and 
was not represented on, this appeal; and that the proper steps to have it 
heard against him cx parte were not taken. This case is supported by 
the afiidavit of Mr. Wilson, the solicitor, who ostensibly conducted the 
appeal for the respondents, who swears that he was retained ori]\' for the 
Maharanee; that he entered an appearance for her alone; that he had no 
instructions to appear for the i)etitioner, and never entered an appearance 
on his behalf; and that, altliougii the case filed by him was instituted in 
the same manner as the appellant’s petition of appeal, and was headed. 
Case of the above respondents;’’ this was by a clerical error, which was 
■not discovered by him until it was rccenthj (that is presumably after the 
hearing of the appeal) brought to his notice. 

On the other hand, it seems to their Lordsliips to bo established by 
the affidavits of Mr. Lattey and his clerk, [187] Mr. Hewitt, by the record 
itself, and by the bill of costs hereafter mentioned, all taken together, that 
although Mr. TFifson sent to Messrs. Watkins iC Lattey, tho solicitors for 
the appellant, a note to tliis effect, “ Maharajah Pcrtah Narain Singh v. 
Maharanee Subhao Koer —I have this day entered appearance for the 
respondent in the above appeal,” Messrs. Watkins d Lattey, on the 
26th of May foliewing, when they sent the manuscript record to 
Mr. Wilson in the usual course of business, distinctly asked him by letter 
whether he appeared for all the respondents, and received no answer to 
that inquiry : that afterwards, and in the month of November, 1876. 
when a clerk of Mr. Wilson's and Mr. Hewitt on behalf of Messit' 
Watkins (t Lattey, met at the Council Office for the examination of the 
printed record, the former indorsed his own, and allowed the appeU int s 
proof of the record to be indorsed, "T. L. UTf.sou, for tlie respondc;''*^^^- ’ 
that the record as finally printed bears that indorsement; that Mr. fi t' l)nf 
in May and June, 1877, was served with orders calling upon lZii'''to 
bring in the printed cases of all the respondents; that he made no o ac¬ 
tion to the form of such orders, but ultimately brought in the printed 
case, headed as the case of ” the above-namedi-espondents that he thus 
induced his opponents and this Committee, on the hearing of the appeal, 
to believe that he was acting for all the respondents; and that after their 
Lordships had pronounced their decision, which, amongst other things, 
directed the costs of all parties to the appeal to be taxed, with a view to 
the payment of them out ofa^ho estate, he brought in before the registrar 
a bill of costs, which was nop only headed as tlie bill of costs of all the 
respondents, but contained items of charge relating to the correspondence 
between himself and the petitioner in India with reference to the appeal. 

Their Lordships must remark, that if the case stood here, they would, 
upon these facts, have serious ground of complaint against Mr. Wilson, 
whose conduct of the case of his admitted client, if he really had no 
authority to represent the petitioner, was such as to mislead not only 
his opponents but their Lordships. They cannot admit his explanation 
that the heading of the case was a mere clerical error, and that in fact he 
was [188] acting, and purporting to act, for the Maharanee alone. 
Whatever may have been his personal knowledge of these proceedings, he 
must be held to be responsible for the acts of his clerks, and cannot be 
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acquitted of, to say the least, gross carelessness in allowing the appeal to 
1 . ^cHiducted as he says it was. 

« case, liowever, does not vest on i\Ir. Tt7/so)i'5 conduct of the 

- The petitioner has himself filed an affidavit from which it 

that in .May. 1875. after the decree of the Appellate Court in 

Coc ciL. ^t whilst the appeal to Her Alajesty was pending, the Maharanee 

— executed a iurthcr appointment in his favour, by which she relinquished 
the life-interest which she had reserved by the former instrument; that 

^ when the suit was commenced, 
buth. P.C.J. was put into possession of the property ; and in 1877 corresponded 

533 = 5 directly with Mr. U i75o» touching the appeal, in which, in fact, he had 
become the sole person interested, and furnished the funds for defending 
It, at all events in the name of the Maiiaranee, He had. therefore, full 
knowledge of the pendency of the iqipeal: and unless he was content, as 
he might well be, since their title was almost identical, to delend it in the 
Saraswati'B name of the Maiiaranee, he might have taken, and ought to liave taken, 
P.C.J. 840. fhe necessary steps to appear by separate counsel in order to defend his 
interests. It seems, then, to their Lordships, that this is not a case in 
which, according to the principles laid down in the cases above referred 
to. the order of Her Majesty can be re-opened or varied, on the mere 
ground that he was nob properly represented upon the appeal, or cited to 
appear to it. It cannot be said that there has been no default on the 
part of the petitioner. 

He asserts, liowever, that he was never properly made a party to the 
suit In the Courts below, and that the proceedings ii: India, so far as he 
IS concerned, were coram non judicc. He alleges tliat his brother Luchmi 
i atli was not his guardian; that the objection was taken in an early 
stage of the suit; that Luchmi Nalh was then dismissed from the suit, 
(^r^t only as a defendant in his own capacity, but also as the supposed 


I.A. 171 
= 1C.L.R. 
113=3 




Ijp^uardian ot nis infant brother; that no guardian ad litem was ever appoint- 
edin his place; that whatever part/wfc/mu Nath afterwards [189] took in 
JJig mamigement of the suit, he took as agent on behalf of the Maharanee 

^■'6. the petitioner, was never properly represented in tlie suit, 
<luly served with process therein, and that if iiis name was re- 
in tlie title of the cause, it was so retained irregularly and improper- 
those facts can be established, it may be that the final decree in th® 
sufij, i.a., the declaration of tiia plaintiff’s title, considered independently 
of the order in Council, ^and merely as a decree of the Indian Courts,, 
would not be res judicata against the petitioner. But it is clear that that 
issue can only be properly tried in a new suit in India. And there is the 
more reason for trying the question in India, since what the petitioner 
desires is not a mere ve-hearing of the cause on the evidence as it stands, 
which would probably be of little advantagsAo him, but a re-trial of it on 
fresh evidence. l- 

It is, however, said, that in such a suit in India the order in Council 
light be opposed to him as a fatal bar. It would, however, be open ^ 
oiie petitioner to contend that it was not such a bar, if be should succeed 
in shewing that he was not bound by the decree against which the appeal 
was preferred. Their Lordships do not wish to prejudge that question, 
they would prejudge it, if upon this application they were to lecomnien 
Her Majesty to vary the order in Council. Should a new suit ever be 

brought, the determination of the Indian Courts upon that, as upon anj 
other question raised in such suit, will be subject to appeal. 
Lordships, therefore, will humbly recommend Her Majesty to dismiss® ^ 
petition with costs. 


m 
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APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson, Mr. Justice Spankie, and Mr. Justice Oldfield. 1878 

- JUNE 3. 

Behari Lal {Decree-hoide)^ v. Salik Ram {Judgment’dehtor). 

[3rd June 1878.] ‘ Appel- 

1 A. 675. LATE 

Execution of decree— Limitation—Application to keep in force a decree. CiVIL. 


Per Pearson and Oldfield, JJ.—For purposes of liuiitation. an application 
under S. 210, C.P.C. (1859), for the issue of a notice to the judgmeiit*debtor 
(withoiic any other prayer), is an application to keep in force a decree; 
and limitation should be computed from the date on which notice to the debtor 
was issued. (H.C.R., N-W.P., 1875, p. 75, impugned). 

Per Spankie, J., contra. 

[F.. 22 P.L.R. 1905 «57 P.R. 1905; R., 11 C.P.L.R. 157 (159 and 160); 25 C. 594 (599) 
(F.B.).] 

On 3—3—1875, an application was made by a decree-holder to the 
Court executing the decree which did not, as required by S. 212 of Act 
VIII of 1859, state the mode in which the assistance of the Court was 
required, whether by the arrest and imprisonment of the judgment- 
debtors or by attachment of their property, but prayed that the Court 
would, under S. 216 of that Act, issue notice to the judgment-debtors to 
show cause why the decree should not be executed against them. Notices 
were issued on 28—3—1875. Since the decree-holder did not desire further 
proceedings to be taken, the execution-case was struck off the file on 
27—4—1875. The decree-holder's application on 30—4—1877 for the exe¬ 
cution of the decree by arrest and imprisonment of one of the judgment- 
debtors having been opposed on the ground of limitation, the first Court held 

that it was not barred, as it was made within three years from 28—3_1875. 

But the lower appellate Court, relying on H.C.R., N. W.P., 1875, p. 79, and 
Misc. S.A. No. 60 of 1876, dated 14th December, 1876, held that the 
application was barred by limitation as the application of 3 —3—1875 was 
informal. The decree-holder preferred an appeal to the High Court. 

JUDGMENT. 

[6773 Pearson, J.—The precedent to which the Judge refers sup¬ 
ports his decision. But I am not myself able to assent altogether to the 
ruling in the precedent. In the first place, I doubt whether the notice 
issued by the Court can be regarded as good for nothing and a mere nullity, 
because it was issued on the strength of an application nob striccly in the 
form and of the nature prescribed by S. 212 of Act VIII of 1859. Prob¬ 
ably the Court should have rejected the application for the issue of a 
notice and required an application of the kind required in S. 212 specifying 
the particular relief sought, although no relief could be granted until the 
notice had been issued, and the omission might have been supplied after¬ 
wards. But it did, upon the application presented to it, issue a notice, 
and Art. 167, Soh. ii of Act IX of 1871, allows an application to be made 
for the execution of the decree in case where a notice under S. 216 of the 
Code of Civil Procedure has been issued within three years from the date 
of issuing such notice. In the next place I conceive that the application 
for the issue of a notice under S. 216, though not an application on which 
such a notice could properly issue, was still an application to keep in force 
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the decree. The Procedure Code, it is true, provides only for application 
(or the execution of decrees under S. 212, hut the limitation law recognises 
applications havmg for their object to keep decrees in force. An appliea- 
tioti which L678J might be irregular in reference to S. 212 might still be 
an application of tlie otlier kind, and I cannot conceive that the decree- 
holder ImUny other object in view in making his application of the 3rd 
March, 18/0, than to keep the decree in force by warning the judgment- 
debtor Uiat Its enforcement was contemplated. The present application 
IS wi.hin three years from that date. I am therefore disposed to uphold 
the oiuor of tlie Court of first instance and to reverse that of the lower 
appellate Court. Apparently Chuni Lai (1) has been improperly made a 
respondent to tins appeal, as bo was not a party to the proceedings in the 
lower appellate Court, the subject of the aiipeal. 

Si ankie, J. 1 am still of the same opinion as that expressed in the 

decision of this Court dated the Uth December. 1876 (2), to which I was 
a party. 

^ The terms of S. 216 of Act VIIl of 1859 are precise and clear. "If 
an interval of more than one year shall have elapsed between the date of 
the decree or the application for its execution, or if the enforcement of the 
deciee be applied for against the heir or representative of an original party 
to the suit, the Court shall issue notice to the party against whom execu¬ 
tion may be applied for, itc., &c.; ” but there must be an application for 
execution, alluding to the provisions of S. 212. It precedes and does not 
succeed the Court’s issue of notice under S. 216 to the heir or representa¬ 
tive of an original party to the suit, and where no application for execu¬ 
tion has been made within three years from the date of the decree. I do 
not think that the decree-holder can fall back upon the notice issued 
under S. 216. If the application under S. 212 were bad, it seems to me 
^Kthat the Court iiad no power to issue the notice, and under such circum¬ 
stances the mere issue of the notice cannot be regarded as giving the 
decree-holder a fresh period of limitation. The old procedure ap-[679] 
plies to this case. The order affirmed by niy Honourable colleague would, 

I suppose, issue. But this appeal was filed on the 9tji November and, 
therefore, perhaps Act X of 1877 applies. If so, I should wish to refer 
the point of law to another Judge. 

The learned Judges differing in opinion on the point of limitation, 

the appeal was referred to Oldfield, J., under the provisions of S. 575 of 
Act X of 1877. 

Oldfield, J.—I am of opinion that the execution of the decree is not 
barred by limitation. 

The decree-holder filed an application on the 3rd March, 1875, ac¬ 
companied by a copy of the decree, asking that, after service of notice on 
the judgment-debtor, steps might be taken to realise the amount of the 
decree. Most of the particulars required by S. 212 were entered in the 
application, but it was silent as to the mode in which the assistance of the 
Court was required, whether by delivery of property specifically decreed, 
the arrest and imprisonment of the judgment-debtor, or attachment of 
his property or otherwise; but this defect in the application will not, I 

( 1 } The second judgment-debtor. 

(2) Wise. S. No. 60 of 1876. The holder of a decree dated 25-1—1872 applied 
22--1 1875 praying for issue of a notice and stating that applicalioQ would eub8e<juee J 
be made to the Court foe its assistance in bringing the property of the judgment®® 
to sale. A notice was issued, but the decree-holder took no further steps, and the ca* 
was struck off the file. Oo a subsequent application on 23—11—1875 for eiecutiou « 
the decree, held by Stuart, C. J., and Spankie, J., that it was barred, as the no 
issued under the previous application bad not the effect of bringing it within time. 
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consider, render ifc of no legal effect for the purposes of limitation. All 
that the law of limitation enacts is that the limitation shall run from the 
date of applying to the Court to enforce or keep in force the decree, and all 
that would seem to be required is that there slmll have been an application 
with the object of enforcing or keeping in force the decree. We should strain 
the language of tlie law by putting any other construction on it. If the 
application is such as to sliow that it was made with that object, though 
informal, it will be an application within the meaning of the law of limita¬ 
tion, and there can be no doubt in this case that the application had the 
object of enforcing and keeping in force the decree. 

But the law of limitation also provides that the time shall run from 
the date of issuing a notice under S. 216 of the Code of Civil Procedure. 
A notice was issued in this case by the Court acting under S. 216 upon 
the application above referred to, and it appears to me too that the date 
of the notice will give a period from which the limitation will run. The 
issue of such a notice is incumbent on the Court where an application 
has been made under the circumstances [680] stated in S. 216. The issue 
of the notice is the act cf the Court apart from any requisition by the 
decree-holder to issue it, and I think it cannot be held that this act of the 
Court, when purporting to he done under the authority of S. 216, is illegal, 
and the notice issued of no legal effect in consequence, merely because 
the application filed by the decree-holder, with reference to which the 
Court acted, may have been irregular in form, or defective in some of the 
particulars required by S. 212. The fact that the Court treated the 
application as one for enforcing the decree and issued the notice upon it 
under S. 216 of Act VIII of 1859, appears to me sufficient. 

I find that the rulings of this Court have been conflicting on the 
points raised in this case. While two lulings liave been pointed out 
against the view now taken, a later one is in favour of it. 

The order of the lower appellate Court is i-eversed and that of the 
Court of first instsinco rostorod, and this a.pj)6al is decreed with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Peamon and Mr. Justice Oldfield. 


Manik Singh {Defendant) v. Paras Ram {PlaintiJ). 

[8th June 1878.] 

I A. 727. 

Sale of immoveable i>roi)erty in execulion of deeree-Dccree-holders with liens—liiokt of 
prtortly. ^ ■' 

Where immoveable property is sold in execution of decrees declaring a lien 
upon it. the decree-holders have a right to he paid out of the sale proceeds, in 
the order of tbo priority of their claims, provided they have, before the order’ for 
distribution, taken out execution of their decrees against the judgment-debtor. 

JUDGMENT. 

[729] Pearson, J.—The sale was made on the 20th June, 1876, in 
execution of the defendant-appellant's decree, dated 15th January. 1876 
which declared a lien created by a bond, dated 17th July, 1873 in 
pursuance of an attachment made by him on 13th April, 1876,’ on which 
date the plaintiff, respondent, also attached the same property in execution 
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1878 of hisdecrec claten 21st January, ISTe.-tYhich declared alien dated28th Sep- 
JUNE 8 . fooiber, 1875. Both Courts are agreed tliat it was proper that the defend- 

_ ant-appellanfs decree above-mentioned should first be discharged out of 

the sale-proceeds. Defendant-appellant had another decree, dated 11th 
Appel- November, 1875, declaring a lien on the same property created by a bond 
LATE October, 1874 ; the Court of first instance held that this decree 

p should also be discharged out of the surplus sale-proceeds in preference to 

AO. that of the plaintiff-respondent; the lower appellate Court held otherwise 
^ leasou stated in its judgment, viz., that neither attachment nor 

1 A. 727. sale had been made under the decree of 11th November, 1875. 

But it appears that on 2nd June, 1876, the defendant preferred a 
petition to the Court praying that, as the property on which [730] his 
decree of 11th November, 1875. declared his lien was about to be sold in 
execution of his decree, dated 15tb January. 1876. the surplus sale-proceeds 
rnight be attached for the purpose ol being applied to the satisfaction of 
the (lecieo of lltb November, 1875, and that an order was passed on 3rd 
.June, 1876, in accordance with the petition. 

I nder the circumstances, we are of opinion that the decree-holder of 

lltli November, 1875, was entitled to share in the sale-proceeds underthe 

piovisions of S. 271 of Act ^ III of 1859. as one who had prior to an order 

foi distribution, before the sale even, taken out execution of his decree 

against the same judgment-debtor and not obtained satisfaction thereof: 

and as his lien as well as the decree which declared it were prior in date 

to the lien and decree held by the plaintiff, was entitled to share before 
him. 

We therefore decree the appeal with costs, modifying the lower appel¬ 
late Court’s decree so far as it modified that of the Court of first instance, 
and restoring the latter in its entirety. 


APPELLATE CRIMINAL. 


Present: 

1878 Justice Pearson and Mr. Justice Oldfield. 

June lO. - 


— Empress of India v. Karan Singh. [lOth June 1878.] 

Appel- 1 a. 680=2 Ind. Jup. 864. 


LATE 

Criminal. 


1 A. 680 = 

2 Ind. Jur. 

864. 


Criin. Pro. Code, 1672, Ss. 228, 233—Summary trial—Record in appealable 
Defective record—Duty of appellate Court. 

A SessioQs Judge should not quash a conviction in a summary trial, on the 
ground that the substance of the evidence was not embodied in the Magistrate S 
judgment. If the Judge found it impossible to dispose of the appeal bscau^ 
01 such d6fcct, he should have required that officer to repair the defect in his 
judgment, by recording a judgment in which the substance of the 
should be fully embodied and, if necessary, re-examining the witnesses for Ih* 
purpose, or to have ordered a re-trial with that view. 


4 ^ was tried by a Magistrate in a summary way 

convicted. He appealed to the Sessions Judge w’ho passed the foUow'^S 
judgment: In this case the Subordinate Magistrate has disregarded too 
provisions of S. 228, Cr. Pro. Code, and has not placed on record a 
judgment embodying the substance of the evidence on which the convic 
tion was had. His judgment contains the point required by S. 227, ^ 
omits the additional matter required by the next section. The Subordiua^ 
Magistrate says that the evidence that defendant sold the 
thoroughly reliable ’ and ‘ very respectable eye-witnesses * proved 
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transaction that the proof that both the bullocks ^vere stolen is established 
by undoubted proof, but as no detail or description of the evidence is 
fSi Magistrate as is required by law. and without 

1 -^1 nHlependent opinion on the character of or 

weight ^hich should be attached to the evidence thus eulogised bv the 
Suboidmate Magistrate, his proceedings cannot but be held to bo at 
vauance with the law and prejudicial to the prisoner. The sentence 

appealed against must therefore be quashed and the appellant is ordered 

to be released. The Local Government preferred an appeal to the High 
Court against this judgment. ^ 

JUDGMENT. 

the judgment of the Magistrate it may be 
gathered that it was stated ny more than one of tlie witnesses for the pro¬ 
secution. first, that the bullocks in question liad been stolen ; secondly 
that they were brougl.t for sale by tlie prisoner into mauza Arnica ■ and 

actually sell them for a very good price. Neverthe- 
less the Sessions Judge is of opinion that the substance of tlio evidence on 
which the conviction was had is not embodied in the judgment, apparently 

deposition of eacl? Lveral 
fllfh • important that the evidence should be so set 

forth in the judgment as to enable tl.e Appellate Court to perform its 

irmn?® pnsoner’s right of appeal must not be defeated 

OnT! ° f statement of the substance of the evidence. 

hand It does nob appear necessary to cancel a conviction 

Lfent exceptionable by reason of such a 

defect. The Sessions Judge may have found autiiority in precedents for 

the course adopted by him in this case; but we think that, if he found it 

t3evideVp° ‘because the substance of 
the evidence for the prosecution was not sufficientiv embodied in the 

Magistrate, it would have been better to have required 

t lat olhcer to repair the defect in his judgment by recording a judgment in 

which the substance of the evidence should be fully embodied^ and if 

necessary, ro-examimng the witnesses for that purpose, or to have ordered 

orthB 28;; T tlie Sessions Judge’stde^ 

of the 28bh January last, and direct him to dispose of the appeal afresh 
inadvertence to the foregoing remarks. a-ppeai aiiesh 
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Mathura Das {PlaintijJ) v. Bauu Lal {Defendant). 

[14th June 1878.] 

1 A. 683. 

Acknowledgment of debt - Liniitntion. 

[F., 10 B. 71 (78).] 
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JUDGMENT. 

[683] TujiN’EK, O.C.J.—The plaintiff, appellant, carries on the 
business of a banker in tlie Lashkar of Gwalior, and the defendant, res* 
pon-[684](]ent. is a resident of Allahabad who for some years accepted 
contracts in the Lashkar. In the course of his business the respondent 
had monetary dealings with the appellant, and in lespect of those dealings 
the appellant asserts that a sum of Rs. 14.812-8-3 is due to him for 
principal and interest, and to recover this sum he has instituted the 
present proceedings. It is admitted tliat several of the items of the claim 
are barred by limitation, unless the appellant can establish that, by an 
acknowledgment of the debt or payment of interest, a new period of limita¬ 
tion accrued. In proof of an acknowledgment, the appellant relies on 
a letter he received from tlie respondent, bearing date Mansgar Sudi lOth, 
Sambat 1931, corresponding with the 18th December. 1874, and which is 
in the following terms: 


“ Written by Babu Lai to Shah Benarsi Das, Camp Gwalior, dated .Mansgar Sudi, 
10th Sambat 1931. 

“ After tendering my compliments, I beg to say that your letter came and I know 
the contents thereof. 1 received my account in which you have struck a balance of 
Rs. 17,G79-2-0 of theChandauri coin, You have written me to debit and credit the same, 
and I have known it. The account is correct, but it bas not been running for the 
last two or three years, and my papers are at Lashkar. Now-a-days a marrige is 
to be celebrated in my house. I shall send for the papers from Lashkar in Phaguo, 
and, after examining them. I shall make pucka debit and credit entries in my accounts, 
and shall write you to do the same ; then I shall make arrangement for the payment 
of the money. If I fail to procure the money till Pbagiin, then, according to oar 
agreement at Cawnpore, I shall give you some property yielding a moothly rent of 
Rs. 150. You will deduct your iutercst at 7^ annas per cent., and the balance you 
may credit in my account. In our account of customs and tank there appears some 
difference in interest, tfec. The letter written by me is with you. You should send the 
same to me. I shall examine the accounts according to the terras agreed upon by us. 
We shall give credit for any mistake on either sid'?. Y’ou have not charged interest on 
the item relating to the tank, but I shall charge it. I had drawn a hundi for 
Rs, 5,000 ou you, for which you have got a rnkka written by me and Babu Sahib* 
Y'ou should send the same to me—all right, Mansgar Sudi, 10th Sambat 1931. u 
there be any mistake, credit shall be given or taken.” 


It appears that Bhikhari Das. gomashta of the appellant, accom¬ 
panied by Gaj Hal, came to Allahabad to obtain from the respondent the 
payment of the amount then due to the appellant, which was sho^yi 
by an account then delivered to the respondent to [685] amount to 
Rs. 17,679-2-0. The respondent stated that he was unable at once 
to satisfy thd demand, but undertook to pay it within two or th^ 
months, and that if he failed to do so he would give security. 
the satisfaction of the appellant it was arranged that the responoe’j^ 
should send him a letter expressing the terms he had offered, and a ora 
was j)repared by Bhikhari Das of which the respondent did not appr • 
and ho then dictated to Bhikhari Das the draft which was 
faired out by his own gomashta, and is the letter dated Mansgar 
Sambat 1931, to which we have referred. The respondent has ’ 

in his deposition taken on the 19th July, 1877, that this letter 
by his directions, and it is proved that the concluding words ^ 

&c.,” to the end of the letter, are in his handwriting. The 
letter is to admit the existence of a debt due by the sender to the pe 

addressed. While admitting that the account rendered is on the .(jg 

correct, the sender of the letter reserves to himself the right of tes i 
account by his own books before finally allowing it to be gyent 

then promises to pay what may be due at a time stated, and m 
of default to give security for the debt. 


. - 
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It cannot be doubted that, if this letter has been ' signed” by the 
respondent or his agent duly authorised in that behalf, it constitutes a 
sufl&cient acknowledgment to satisfy the Limitation Act. 

It is not the practice of Hindu bankers to sign their letters at the foot. 
Their letters are ordinarily headed, as is the letter on which the respon¬ 
dent relies, with an intimation of the person to whom the letter is 
addressed and of the person by whom it is sent. The admission of the 
respondent that the letter was written by his gomashta by his orders, and 
the circumstance that he added a paragraph at the conclusion, is sufficient 
evidence that the heading was written by an agent dulv authorised. There 
remains the question—Is this heading a signature within the meaning of 
the Limitation Act ? The Act does not require that the signature should 
be at the foot or in any particular part of the document, and in our judg¬ 
ment, whenever the maker of an instrument of his agent acting with 
authority introduces the name of the maker with a view to authenticate 
the instrument as the instru-[686]ment of the maker, such an introduction 
of the name is a sufficient signature. We do not mean to say that every 
introduction of the name of the ]maker into an instrument is a signature. 
As expressed in an English decision on the Statute of Frauds, the introduc¬ 
tion of the name must amount to an acknowledgment by the party that it 
is his instrument, and if the name does not give sucii authenticity to the 
instrument, it does not amount to what tlie Statute requires, Addison on 
Contracts, 7th Ed., 1859. In the heading of such a letter as that which 
is before us it is clear the name of the sender is introduced to authenticate 
the letter, or, in other w'ords, to assure the person to whom it is addressed 
that the letter is sent by the person named. We consequently find that 
the letter is ” signed ” by the sender within the meaning of the Limitation 
Act, and that it constitutes a sufficient acknowledgment of the debt to 
satisfy that Act. The claim is therefore in no particular barred bv limita¬ 
tion. 
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Present: 

Mr. Justice Turner, Officiatiim Chief Justice, and Mr. Justice Pearson. 


1878 


Tetley {Judgment-debtor) v. Jai Shankar and another 
{Decree-holders). [14th June 1878.] 

1 A. 726. 

Interlocutory order of High Court—Appeal to Privy Council. 

Under the C.P.C. (1877), the High Court has no power to give leave to appeal 
to the Privy Council from an order of the High Court directing a hearing on the 
merits, that order not being a decree, but an interlocutory order. Nor has it 
any such power under Cl. 31 of the Letters Patent, as its provisions have been 
by implication, repealed by the C.P.C. (1877) and by Act VI of 1874. ’ 

[R.. 62P.R. 1907 =>34 P.L.R. 1909 = 119 P.W.R. 1903.] 

Application to a Division Court of tho High Court for leave to appeal 
to the Privy Council against an order of such Division Court remanding 
a case to the Court of first instance for a new trial. (For the circum¬ 
stances under which the said order was made, see 1 A. 586, at p. 443, supra.) 

JUDGMENT. 

[727] Turner, O.C.J.—It is clear that, under the provisions of the 
Procedure Code, X of 1877, we have no power to give leave to appeal 
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from the order of this Court directing a hearing on the merits, that order 
not being a decree hut an interlocutory order; but it is argued that we 
have discretion to allow an appeal under the 31st clause of the Letters 
Patent. Tlie case appears to be one in which, if we nossessed the power, 
we should be inclined to exercise it, but we are of opinion that the provi- 
sions^of that clause were by implication repealed by the Code and Act VI 
of 18/4, which preceded the Code. The petitioner must apply for special 
leave or wait until this Court pronounces final judgment if the proceed¬ 
ings aro brought before it. Each party to bear his own costs of this 
application. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner, O^Jiciating Chief Justice, and Mr. Justice Oldfield. 


Mercer {Judgment-debtor) v. Narpat Rai AND ANOTHER {Decree- 

holders). [21st June 1878.] 

1 A. 730=3 Ind. Jup. 120. 

Decree against military officer—Execution in terms of the decree—Slat. 40 Vic. (Mutiny 
Act), Cl. 7, S. 99. 

A decree against a military officer, passed in view of the terms nf the Mutiny 
Act. 1877, cannot be executed otherwise than in accordance with its terms. 

Where, therefore, a decree directed that the judgment-creditor should be paid 
by tbe stoppage of half the military officer’s pay for the current or future months, 
execution could not be taken by attachmeot of his property. 

[R., 7 N.W.P. 331.] 

In an application for execution of a decree for money made by a 
Civil Court in the Punjab against a Military Officer serving in Allaha¬ 
bad, directing, with reference to S. 99 of the Mutiny Act, 1877, that the 
judgnoent-debt should be paid by stoppage of a moiety of such officer’s 
pay, the judgment-debtor’s objection to the attachment of his moveable 
property on the ground that tbe decree did not award execution thereof 
generally, was disallowed by the District Court at Allahabad, on the 
ground that it ought to have been urged before the Court m<aking the 
decree. Tbe judgment-debtor appealed. 

JUDGMENT. 

[731] Turner, O.C.J.—The Judge of Allahabad, in receiving the 
application for execution, was bound to consider whether there was any¬ 
thing to prevent execution in the manner prayed. At the time the decree 
was passed the decree-holder obtained an order from the Court which 
passed the decree for the satisfaction of the decree by stoppage of half the 
defendant’s pay. So long as that order subsists the decree-holder cannot 
obtain satisfaction of his decree by [732] attachment, for it is clsar to RS 
that the decree-holder is not, as against officers to whom the Mutiny ^ 
Act is applicable, entitled to both remedies at once. The object of the 
Act is to prevent public servants whose services may be urgently required 
from being incapacitated to discharge such services. The appeal is decreed 
and the order of the Judge discharged with costs. 
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Present; 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague B. Smith, and 

Sir Robert P, Collier. 


On Appeal from the Court of the Commissioner, Lucknow Division, Oudh. 

Ramjisdas and Imtiaz Ali V. Rajah Bhagwan Bax and another 

[22ncl June 1878.] 

3 Suth. P.C.J. 562=5 I.A. 197 = 3 Saraswati’s P.C.J. 843 = Bal. 174 . 

Act of 1870 {Oudh Talookdars Relief Act)—Rule 8—Interest—Limitation— 

Jurxsdictim—Appeal beyond time, when allowed—Act VIII of 1859, S. 333. 

The combined effect of the Oudh Talookdars Relief Act XXIV of 1870 and of 
the 8th Rule made under it. being that the manager of an estate is to determine 
the amount due for principal and interest up to the date of bis determination 
calculated according to the contract rate (if any), and may allow subsequent 
interest on the amount so determined (as upon a judgment-debt) un to the time 
of payment at a rate not exceeding G per cent., the manager in this case awarded 
future interest at a higher rate than 6 per cent. The Commissioner on appeal 
aware of the difficulty in the way of his bearing the appeal raised by the limita¬ 
tion of appeals prescribed by S. 10 of the Act. erroneously proceeded to act under 
S. 333. Act VIII of 1859. and varied the manager’s order so far as it gave the 
rate of interest prohibited by law. 

Under the exceptional legislation with which they had to deal and the excep¬ 
tional circumstances of the case, their Lordships were not so clearly satisfied 
that the Commissioner had not this power to deal with the order of his sub¬ 
ordinate officer as be did. as to feel themselves driven to a decision the effect of 
which would be to reverse an order which appeared to them, except in one 
particular (and as to which their Lordships modified it) just and proper and to 
set up another which if acted upon, would practically repeal the 8tb Rule made 
uncier Act XXIV of 1870. 


JUDGMENT. 

[962] Sir RobertCodlieh.— This is an appeal from ajudgmentof the 
Commissioner of the Lucknow Division of the Province of Oudh bv which 
he varied an order^ made by the [563] Superintendent of Encumbered 
Estates under the ' Oudh Talookdars Relief Act of 1870.” 

To make the judgment and the grounds of appeal from it intelligible 
a short history of the case is necessary. 

()n the 3rd June, 1870, Rajah Omrao Singh, Talookdar of Pakhra 
Ausari. executed a deed whereby he acknowledged that he liad received 
Rs. 60,000 from the appellants, for which sum he pledged his estate to 
them. They were to hold tlie estate and receive the rents and profits of 
It for twelve years, after which time he was to be entitled to repay them 

the principal and interest at 12 per cent, per annum and to recover nosses- 
sion of the estate. 

“-“Pther advance of Rs. 12.000 was made to the Rajah 
and Rs, 3,000 we« advanced to his brother for which he became security’ 
Some other small sums were advanced to him at 18 per cent. 

His estate was soon after taken possession of by the Court of Wards 
on a representation, which turned out to be unfounded, of his incapacity 
subsequently on his application, the provisions of the “ Oudh Talookdars 
^ ^ 1B70) were duly applied to the estate. 

The order directing the application of the Act to the estate, and 
appointing a manager, was dated October 30tb, 1871. Mr. Glvnn the 
Deputy Commissioner of the Province, who had been the manager under 
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the Court of Wards, was appointed manager under the Act. In November 
1872 he was succeeded hy Mr. Finn. 

“The OudhTalookdars Relief Act" appears to have been enacted 
mainly in the interest of the talookdars, for the purpose of protecting them 
in some degree against the claims of money-lenders hy which their estates 
Council being consumed and undoubtedly some of its provisions are some¬ 

what stringent against creditors. With its policy, however, we have no 
concern. The Act, after restraining proceedings in execution against the 
3 8uth.P.C-J. ulnnkdar and his estate,—invalidating all incumbrances created by him 
562=5 LA. during the management investing the manacer with large powers for 
^97 = 3 protecting and improving the property, and other purposes, and providing 

w ti’s proof of debts, proceeds to enact as follows :— 

araswa i s .‘y manager shall in accordance with the rules to be made under 
P.C.3. 843= this Act, determine the amount of the debts and liabilities due to the 
Bal. 174. several creditors of the talookdar, and persons holding mortgages, charges, 
or liens on the said property, or any part thereof. 

10. An appeal against any refusal, admission, or determination 
under Ss. 7, 8, or 9, shall lie, if preferred within six weeks from the date 
of such determination, to the Commissioner of Division to whom the 
manager is subordinate, and the decision of such Commissioner or of the 
manager if no such appeal has been so preferred, shall be final. 

“ 11. When the total amount of such debts and liabilities has been 
finally determined, the manager shall prepare and submit to the Chief 
Commissioner a schedule of such debts and liabilities, and a scheme for 
the settlement thereof; and such scheme when approved by the Chief 
Commissioner shall be carried into effect. Until such approval is given, 
the Chief Commissioner may, as often as he thinks fit, send back such 
scheme to the manager for revision, and direct him to make such further 
enquiry as may be requisite for the proper preparation of the scheme." 

Section 20 enables the Chief Commissioner to make rules consistent 
with the Act in all matters connected with its enforcement, and declares that 
"such rules when approved by the Governor-General of India in Council, 
and published in the local official Gazette, shall have the force of law.” 

Rules were duly made in pursuance of the Act, of w'hich the 8th is 
in these terms :— 

" When the amount of any debt, both principal and interest, has been 
determined, the manager may direct that interest, at a rate not exceeding 
6 per cent. [564] per annum, shall be paid on the aggregate sum declared 
to be due from the date of decision till the date of payment.” The com¬ 
bined effect, therefore, of the Act and of the Rule made under it is that 
the manager is to determine the amount due for the principal and interest 
up to the date of his determination, calculating such interest according ^ 
the contract rate (if any), and may allow subsequent interest on the 
amount so determined, as upon a judgment debt, up to the time of pay¬ 
ment, provided the rate of such subsequent interest does not exceed 6 
cent. 

Mr. Glynn on the 4th September 1871, while he was manager under 
the Court of Wards, made'the following Memorandum :— . 

"The claim (of appellants) for Es. 60,000 + Rs. 12,000 will now 
registered. There were Rs. 3,000 let off, and I will not bring them ^ 
against the Rajah after a compromise. About the remaining Es- ^ 

8 annas, enquiry will be made on copies of the claimant’s books 
received. The Rajah will be referred to also about this money, an 
will be admitted if no valid reason be shown against my doing so 
the Rajah." 
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After Mr. Glynn was appointed as manager under the Act, the 
lollowing memoranda were made by him :— 

"Will not let off more than the Rs. 3,000. Imtiaa Ali will let off 

lU per cent, for cash payment on interest. - 

yith April, 1812r P 

Q f *^2-000 will be according to the bond up to 

September 18/1, and after that at 6 per cent, per annum. The claim for 
Ks. d,1^07 8 annas in respect to Babu Gurdat Singh is not admitted. The — 

Babu has his own village, and the Babu should be proceeded against. 3Suth.P.C.J. 
10th June 1872.” - 

It has been contended on the part of the respondent that this last — 
memorandum was a determination ” by Mr. Glynn, under S. 10 of = 3 
the Act, and that not having been appealed against within six \veeks®**‘®8watl’8 
It became final. Their Lordships, however, do not regard it as such a P.C.J 813 = 

K appointment of Mr. Finn as manager in Novem- Bal m 

ber 1872 the appellants brought their claim before him, contending ‘ 
and rightly as it appears to their Lordships, that there had been no final 
determination by his predecessor, whereupon Mr. Finn made an order 
oill XT induced to alter on review. His order on review, dated 
ioth November 1872, increased the principal sum, and thus concluded— 

Interest on the debt to date of decision will be calculated at the rate 
agreed upon. Future interest upon the sum covered by the bond at 

1 per cent, (per mensem), and remainder of the debt at G per cent ner 
annum.” ' ^ 

Soon after this order the Rajah died, and w-as succeeded by his infant 

son, who 18 a respondent together with the manager (or Superintendent) of 
the Incumbered Estates. 

lu brought to the attention of 

the Chief Commissioner who, acting probably under the powers conferred 

on him by S. 11 of the Act, appears to have disapproved of so much of it 

of ^ o regarding this rate 

of interest as prohibited by tho 8th Rule, m which view their Lordships 

concur. Thereupon (and on the 8th June 1874) the following proceeding 
was recorded by Pundit Kali Sahae. described as Superintendent of In- 
cumbered Estates, Lucknow Circle 

" A docket, No. 1322, dated 29th April 1874, has been received from 

the personal assistant to the Chief Commissioner under cover of tlie 

Commissioners docket. No. 1704, dated 4th May 1874, directing that 

the Superintendent was not authorized to award interest at a higher rate 

than 6 per cent. Wherefore a higher rate of interest than 6 per cent, will 
not be allowea. 

; r, *. to the decree holders, communicat- 

the record ” information. This proceeding will be filed with 

became unable to avail themselves of Mr. Finn’s 

appears to have ensued. The next material 
proceeding was taken by the present appellants, who appealed to the 

qXT Division against the foregoing order of Kali 

Commissioner referred them to the Chief Commis¬ 
sioner. who declined to mterfert m their behalf, whereupon thev preferred 
another appeal to the Division Commissioner, dated 10th September 1874 

finM Mr. Finn's order was right and that it was 

tinal.^^ The petition concludes in these terms:— 

«nKn,{fa yout petitioner most respectfully re- 

submits his petition of appeal with enclosures, and prays that it may be 
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1070 formally admitted and judicially disposed of to enable any of the parties 
feeling aggrieved by the decision to prefer his appeal under S. 4, Act VI 
■ of 1874, to Her Majesty's Privy Council.” 

The present appellants therefore, in September 1874, desired a 
Privy judicial determination on substantially the same questions as are raised in 

Council Piesent appeal. 

It does not appear what, if anything, was done upon the appeal of 
September 1874, and it may be inferred that the proceedings dropped, or 
3 Suth.P.C.J. were superseded by those next to be mentioned. 

562=5 I.A. Oil 23rd October 1874, an appeal raising the same question in 

another form was presented by the present respondents against the order 
197 = 3 qJ on the ground (among others) that it was illegal on the face 

Saraswati's of it in giving a rate of interest prohibited by law. On this appeal the 
P.C.J. 843= Commissioner ordered thatsMr. Finn’s calculation of principal being 
Bal. 174. adopted, the interest should be calculated under the terms of the deed up 
to Mr. Glynn's order of 10th June 1872, and thereafter at 6 per cent, per 


annum. 


This is the judgmeut now appealed against, and the point mainly 
relied upon is, that the appeal being out of time, the Commissioner had no 
jurisdiction to entertain it. The Commissioner was aware of the difficulty 
in the way of his hearing the appeal raised by the limitation of appeals 
prescribed by S. 10 of the Oudh Talookdars Relief Act, and appeared to 
think tiiat S. 333 of Act VIII of 1859 might apply to the case, in which 
view their Lordships cannot concur. Ho proceeded to dwell on the 
exceptional nature of the case, on the fact of the respondent being a minor 
and incapable of exercising his right to appeal, except through the 
manager, who himself made the order, and could scarcely be expected to 
appeal against it,—a state of things which the Act does not seem to 

contemplate—he referred to the action of the Chief Commissioner, who 
objected to the allowance of interest beyond the lawful rate, practicall) 
setting aside Mr. Finn’s order, and he might have referred to the appeal 
of the now appellants against the order of the 8 th June 1874, whereb) 
they desired an adjudication on practically the same question ar tha 
raised in the appeal before him, expressly with the object of getting riu o 
the deadlock occasioned by the conflicting decisions in Oudh by an appea 
to Her Majesty in Council. He finally came to the conclusion that he 
had power to amend so much of the order as was manifestly at variance 
with the law’. Their Lordships, although the case is not ^^' 6 ® 
difficulty, are not so clearly satisfied that under the exceptional 
with which they have to deal, and the exceptional circumstances of 
case, the Commissioner had not this power to deal with the order o 
subordinate officer, as to feel themselves driven to a decision the enec 
which would be to reverse an order which appears to them 
particular just and proper, and to set up another which, if ’ 

would practically repeal the 8 th Rule made under the Oudh Taioo ’ 
Relief Act. The particular referred to is that the order directs toe 
cent, interest to commence from the 10th June 1872, the a ^ 
Mr. Glynn’s Memorandum ; whereas in their opinion that date s ou 
the 25th November following, when the gross amourit 
principal and interest was finally determined by Mr. Finn. 
therefore humbly advise Her Majesty that [566] the .‘ a jjy 
against be varied so far as to direct that the amount o g,nd 

Mr. Finn on the 25th November 1872 to be due should bo , g per 
that subsequent interest should be allowed thereon at the ra e 
cent, per annum. There will be no costs of this appeal. 
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Kakam Ali {Decree-holder) v. Halima and OTHERS 
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Civil. 


Execution ojdecree by heir—Certificate to collect debts—C.P.C. {1859), S. 208. 

A certificate under Act XXVIt of 1860 to collect debts due to a deceased per¬ 
son, IS not indispensably necessary to enable an heir to applv. under S 208 of 
the C.P.C. (1859). for the execution of a decree held by the deceased. A person 
who has not obtained a certificate, may .apply under that section. It will of 
course, be open to the Court, in the exercise of the discretion vested in it if 
there is any doubt that the person applyinR for execution is entitled bv inheritance 
to the rights decreed, to refuse the application until a certificate has been 
obtained. 


■ On the lower appellate Court aflirminfi the order of the Munsif rejecting 

an application by the son of the deceased, for the execution of a money- 
decree held by liis father on the ground that the son liad nob olitained a 
certificate under Act XXVII of 1860 in respect of his deceased father’s 
debts, the son appealed to the High Court. 


JUDGMENT. 

[687] The Munsif appears to think that obtaining a certificate is 
indispensable to the competency of an heir to apply for execution under 

I.*/!. 1 A person who has not 

obtained a certificate may apply under that section. It will of course be 

open to the Court, in the exercise of the discretion vested in it. if there is 

any doubt that the person applying for execution is entitled by inheritance 

to the rights decreed, bo refuse the application until a certificate has been 

obtained. The Munsif appearing to consider him.self precluded from 

exercising his discretion, wo must set aside his order and the order of 

the Judge, and remit the case to the Munsif that the discretion may be 

exercised. Each party will bear his own costs of the proceedings in the 
-Judge 8 Court and in this Court. 


APPELL.4TE CIVIL. 

Present: 

Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Pearson. 

Haidri Bai {Plaintiff) v. The East Indian Railway 
Company {Defetidant). [27th June 1878.] 

1 k. 687. 

of lime for furnishing security-S. 54'. 

Security for coBta culled for from so appellant must be furnished within th 


1878 

June a?. 

Appel¬ 

late 

Civil. 

1 A. 687. 
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1878 

June 27. 


Appel¬ 

late 

Civil. 

1 A. 687. 


1878 

June 28. 


Civil. 

JUKISDIC- 

TION. 

1 A. 732. 


ALLAHABAD] KAKHAIYA LAL y. DOMINGO, &G. [CIV. 

In an appeal to the High Court from an original decree wherein the 
Court had, under S. 549 of Act X of 1877, demanded certain security for 
the costs of the appeal from the appellant who was residing out of British 
India and was not possessed of any sufficient immoveable property within 
British India. The appellant failed to furnish such security within the 
time prescribed. 

JUDGMENT. 

[688] TUBNEP, O.C.J.—Security not having been filed within the 
time ordered by the Court, the law is imperative that the Court shall 
reject the appeal- 

If an application for an extension of time had been made before the 
expiry of the time within which it was ordered the deposit should be 
made, the Court might have extended tlie time; it cannot do so afterwards. 

The appeal is rejected with costs. 


CIVIL JURISDICTION. 

Present: 

iVr. Justice Turner, Oificiating Chief Justice, and Mr. Justice Pearson. 

Kanhaiya Lal {Plaintiff) v. Doaiin(JO and another [Defendants]. 

[28th June 1878.] 

1 A. 732. 

1. Pro-note—Negotiability. 

A promissory note, not made payable to any other person than the payee, that 
is, not made payable to " order ” nr " bearer,” is not a " negotiable instrument. 

2. Chose in action or actionable claim. 

Such a pro-note is, however, an actionable claim or chose in action, and can 

be acquired. And just as in England, Courts of equity allow the assignee oU 

to sue in his own name, be can do so in this country, where I 
Courts are both Courts of law as well as Courts of equity. 

3. Defences in suit by assignee. 

The defendant, in a suit by the assignee, can set up, against the latter, 
defences that he would have had against the assignor, at any rate, 
available to him up to the date when notice of the assignment was given to 

[2—F., 13 B. 42 (44); R., 28 M. 544 (546) = 15 M.L.J. 384, 9 P.R. 1907=41 P.W.B. 
1907.] 

Eeference to the High Court, under S. 617 of Act X of 1877, by the 
Judge of the Court of Small Causes at Allahabad. 

JUDGMENT. 

[734] The promissory note is not made payable to any oth®^ pel's®® 
than the payee. It is not made payable to “order,” nor to 
It is therefore not a “ negotiable instrument.” Nevertheless by 
of India a chose in action is assignable. Courts of Equity allow an ^ 

of a chose in action to sue in his own name, and, inasmuch as our , ^ 

are Courts of Equity as well as of Law, in our judgment an :gj(ie 

chose in action is entitled to sue in his own name. It is, op 

for the Courts to bear in mind that whatever defences migh 0 
against the assignor may also be set up against the assignee, or 
such defences as might have been set up to the time ^hen 
assignment was given to the defendant. The Judge of the 
Court may be informed accordingly. 

536 


CIV.] 


RUDR NARAIN SING u. RUP KUAR, &C. [ALLAHABAD 


APPELLATE CIVIL. 


Present: 


Afr. Justice Pearson and Mr. Justice Oldfield. 


1878 


Rudr Narain Sing {Plaintiff) v. Rup Kttar and another 

{Defendants), [Srd July 1878.] 

1 A. 734. 

1. Hindu Law—Gift of separate immoveable property by husband to wife—Her riqhts 

therein — Stridhan. 

Under Hindu Law. the wife has no absolute power over immoveable property 
given to her by her husband. She holds the property on terms similar to those 
on which property inherited from her husband is held. 

2. Alienation of gift by widow—Suit by reversioner. 

The reversioner has the same right to question her acts in relation to immove¬ 
able property gifted to her, as he has in relation to property inherited by her 
from her husband. 


July 3. 

Appel¬ 

late 

Civil. 

1 A. 734. 


3. Resjudicnta~S. 2, C.P.C. {1859). 

Where, in a former suit by a person against his brother’s widow, for possession 
as heir of his deceased brother, it was decided, among other things, that the 
widow took only a life-interest in certaiu properties, held, in a subsequent suit by 
his son as reversioner against the same defendant for having certain alienations 
made by her declared invalid, that the decision in the former suit, as to the 
nature of the interest the defendant took in her husband’s property, was not res 
judicata, as the plaintiS did not claim as heir of his father, the plaintiff in the 
former suit, but as the heir and reversioner of hi.s uncle, the deceased husband of 
the defendant. 


JUDGMENT. 

[742] The plaintiff has brought this suit on the allegation that 
the estate belonged to Chaib Singh as a separate estate, and his 
widow, the female defendann, succeeded to it at his death, and took a 
life-interest, and plaintiff, as the next heir to her husband at her death, 
sues to cancel a deed of gift made by her in favour of defendant No, 2, on 
the ground that there was no necessity for the alienation, and further 
that it was ruled, in a suit brought by plaintiff’s father against the widow, 
on the 30th August 1865, by the Sudder Dewani Adalat, that the lady 
had only a life-interest, and plaintiff was heir at her death and the above 
decision is binding. 

The defendants pleaded that the above decision does not bind the 
parties to this suit; that Chait Singh made a gift of the property to the 
defendant his wife in his life-time, by which she obtained it absolutely, 
and her transfer cannot be questioned: that the plaintiff is barred by 
limitation ; and further that, in consequence of the confiscation of his 
father’s property for rebellion, he has no locus standi, and the gift was a 
fitting reward to defendant No. 2 for services rendered as manager of the 
lady’s property, and had been allowed by the brother of the plaintiff. 

The lower Court has decided that there was a gift by Chait Singh in 
favour of his wife as defendants plead, and that it gave her absolute 
power over the estate, and on this ground he dismissed the suit. 

It appears that on the 30th August 1865, there was a review by the 
Sudder Dewani Adalat of a former judgment in a suit brought by plaint¬ 
iff’s father and uncle against the defendant No. 1, the object of which 
was to be declared heirs of Chait Singh in respect of his property, among 
which is that now in suit, and to avoid certain alienations made by the 
widow. It appears to have been pleaded by the defendant that the estate 
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1878 

July 3. 


Appel¬ 

late 

Civil. 


1 A. 734. 


was held separately by Chaifc Singh, and that soma of the property had 
been sold, and some, including the mauza in suit, had been given to the 
lady by [743] Cliait Singh, and some inherited, and the Court held that the 
estate was the separate estate of Chait Singh, and that the mauzas sold 
did not form part of his estate at his death, but were the absolute property 
of the wife, but tliat the ))laintiffs were entitled to be regarded as the 
reversioners after her death of tlie mauzas received by gift or inherited 
by her from the deceased, and competent as such to impeach any trans¬ 
fer thereof to other parties. The Court did not consider it necessary to 
decide the validity of the deed of gift on the part of Chait Singh to his wife, 
as the> held it was immaterial to the plaintiffs wliether it be valid or 
not, seeing tliat the tnauzas conveyed by it would devolve on the widow 
by the Hindu law of succession by reason of their having belonged 
exclusively to lier husband. 

With reference to tlie pleas in appeal, we observe that it may be that 
the above decision lias not the efiect of res judicata, as the plaintiff con¬ 
tends, since the plaintiff does not come in througli or under his father 
when lie is suing as next heir to his uncle. Nor can there be any doubt 
that the defendant s husband, Chait Singh, did convey the property in 
suit to tlie defendant in his lifetime by deed of gift, for the evidence 
adduced on this point by the defendant is convincing. So much therefore 
of the case of the plaintiff which rests the claim on tlie allegation that 
the defendant succeeded as heir to her husband fails, but notwithstanding, 
we consider that the plaintiff is entitled to succeed in this case on the 
view we take of the case. 


Admitting that the defendant obtained the estate by gift, there can 
be little doubt that by Hindu law she will have no absolute power over 
immoveables given by her husband. " What has been given by an affec¬ 
tionate liusband to his wife, she may consume as she pleases, when he 
is dead, or give it away excepting immoveables. Tlie meaning is that, as 
regards immoveable property given by the husband, the wife is allowed to 
use it only by dwelling in it. but not to alienate iD by gift, or sale, or in 
any otlier manner, ’ Navada, Digest of Hindu Law by W^est and Biihler, 
Bk. ii, p. 74, and j\Xr. Colebrooke’s remarks found in Strange, vol. ii, pp- 402, 
407, which areas follows:— No doubt the widow may give away her 
own property, excepting land given to her by her husband or [744] in* 
herited from him, which she cannot dispose of without consent of the 
next heirs. There are other texts of the same purport, and tliis view of 
the effect of the gift was taken by the Sudder Dewani Adalat in the deci* 
sion already referred to, in which the learned Judges cited a case io 
Macoaughten s Precedents (l), and their ruling in that case has hwn 
followed by this Court in Giinput Slyigh v. Gunga Pershad (2). A ruling 
to the opposite effect by the Calcutta Court (3) has beeu cited to us, but 
it is not in accordance with the rulings of this Court. 

Immoveable property given to a wife by a husband would 
therefore to be held on terms similar to those on which property inherit^ 
from her husband is held, and her acts in respect of it liable to question _*u 
a similar manner by the next heirs. And there seems no doubt plains 
is in a position to question the alienation made by the widow as next beiTi 
whether the property be held to be the lady’s stridJian governed by jj® 
law of succession applicable to stridhan, or it be held subject to t® 
ordinary succession of property inherited from her husband. In the la 


(1) Case xxxi, 3d. ed.. p. 238. (2) H.O.R., N.W.P.. 1867, p. 233. 

(3) Chattar Lai Singhv. SJiewakram, 5 B.L.R., 123 = 13 W.R. 285. 
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case he is next heir to the husband, and if it be subject to the succession 

as stridhan, the lady being a childless widow, he will succeed failing the 
husband. 

The defendants’ pleas of limitation fail, since the right of suit to 
cancel the gift cannot be said to have accrued to plaintiff before the date 
of the alienation, and there has been no possession on the part of the 
widow which cm be said to be adverse to the title. Nor is there any¬ 
thing in the confiscation of the father's property which can affect the 
plaintiff’s reversionary rights as heir to his uncle. There remains the 
question of the validity of the alienation to defendant No. 2. The ground 
stated for the gift is that it was a reward for good and faithful services as 
the lady’s manager. We do not think it is shown that the defendant has 
not always received his regular remuneration for services performed ; on 
the contrary, it would appear that he has ; and the gift in question can 
only be considered to be an act of generosity, and not one strictly called 
for by the circumstances, and which should be met from the lady’s private 
[745] resources if at all but is not one which can justify a permanent 
alienation of part of the landed estate which belonged to her husbaiid. 

The plaintiff will have a decree declaring that the gift to the defendant 
is invalid so far as it affects plaintiff ’s reversionary right as next heir. 
The appeal is decreed with costs. 


FULL BENCH. 


Present: 

Mr» Justice Turner, O^ciaiing Chief Justice, Mr. Justice, Pearson and 

Mr. Justice Oldfield. 


COLLIS {Plaintiff) v. Manohah Das {DefeJidant). [16th July 187«.] 

1 A. 745. 

Application to sue in forma pauperis -Order rejecting the same-Appeal. 

There is no appeal from an order rejecting an application under S. 407. C.P.C. 
(Act X of 1877i lor permission to sue as a pauper. It does not embody the result 
of the decision of the suit, which it merely refuses to entertain in the manner in 
which It IS sought to be instituted. Nor is it. though undoubtedly the result of a 
judicial proceeding, one of those onuiner,atcd in S. 588 of the C.P.C., as appeal¬ 
able. (1 A. 6C8, R.]. 

REFERENCE TO THE FULL BENCH. 

Turner, O.C..T. and Pearson, J., refei-red to the Full Bench the 
question " whether an appeal lies under .Act X of 1877 from an order 
under that Act rejecting an application for leave to sue as a pauper.” 

JUDGMENT OF THE FULL BENCH. 

[746] Pearson, J.— This is an appeal from an order passed under 
8 . 407 of Act X of 1877, rejecting an application for permission to sue as 
a pauper. Such an order was not subject to appeal under the old Code of 
Procedure (S. 311 of Act VIII of 1859). The question is whether it is 
appealable under the new Code of Procedure. Act X of 1877. No provi¬ 
sion for an appeal from such an order is made in S. 588 of the Act. The 
appellant contends that it is appealable as a decree under S. 540, in refer¬ 
ence to the terms of the second section, in which a decree is defined as 
the formal order of tlie Court in which the result of the decision of the 
suit or other judicial proceeding is emlx)died. 


1878 

JUIA' 3. 


Appel¬ 

late 

Civil. 


1 A. 734. 


1878 

July ig. 

Full 

Bench. 

1 A. 745. 
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The order in question certainly does nob embody the result of the 
decision of the suit, whicii it refuses to entertain in the manner in 
which it is sought to be instituted without payment of the fee payable by 
law on the plaint. 

It can liardly bo denied that the order embodies the result of a judi¬ 
cial proceeding. But so also do tlie orders specified in S. 588 embody the 
result of a judicial proceeding, yet it cannot be presumed that those orders 
were regarded as decrees appealable under S. 540 by the Legislature, for 
had they been so regarded, it would have been unnecessary to declare in 
S. 588 that an appeal shall lie from them. It seems to follow that the judi¬ 
cial proceedings referred to in S. 2 are proceedings of a different nature 
from those which result in the orders specified in S. 588, and that they 
in some degree resemble and partake of the character of a suit. 

The category given in S. 588 includes all important orders pass¬ 
ed in the course of the trial of a suit and the execution of a [ji7] 
decree, except the most important of all, namely, orders finally dis¬ 
posing of applications for the execution of decree. As it is impossible to 
suppose tliat an appeal would be allowed from orders of secondary import¬ 
ance, and nob from orders of the first importance, it may reasonably be 
concluded that orders finally disposing of applications for the execution of 
decrees were intended to be appealable as decrees under S. 540. A recent 
judgrtient of the Full Bench of this Court (l) has settled that they are so 
appealable. 

Proceedings in execution of decree necessarily follow what is called 

the decision of the suit in S. 2. They may, indeed, be still a part of the 

suit, if that be held not to terminate with the decree, but with the execu¬ 
tion of the decree. Nevertheless each application for execution may bs 
viewed as a little suit of itself, though it be a suit within a suit: and the 
proceedings in each are not unlike those in the trial of the suit. That pro¬ 
ceedings under S. 244 were so viewed by the Legislature is indicated by 
the provision made in S. 588, Cl. ij), for appeals from orders passed in the 

course of them of the same nature with appealable orders made in the 

course of a suit. 

An application for permission to sue as a pauper is really the presen¬ 
tation of a plaint. The order passed upon it does not so much resemble 
an order determining matters in issue between parties relating to the ep* 
cutiou of a decree as an order passed under S. 54, Cl. (b), rejecting a plaint 
written on paper insufficiently stamped. That order is not a decree 
appealable under S. 540, but is appealable under S. 588, Cl. (c). From ^ 
order rejecting an application under S. 407 it was presumably deemw 
unnecessary to allow an appeal in reference to the provisions of S. 41cJ' 
The present appeal should therefore in my opinion be rejected. 

Turner, O.C.J.—I concur in the judgment pronounced by Mr- 
Justice Pearson. 

Oldfield, J.—I concur in the judgment of Mr. Justice Pearson. 


/ 


(1) 1 A. 668. 
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GULAB SINGH v. LACHMAN DAS 


FULL BENCH. 

Present: 

Mr. Jtistice Turner, Officiating Chief Justice, Mr. Justice Pearson 

and Mr. Justice Oldfield. 


Gulab Singh {Petitioner) V. Lachman Das {Opposite party.) 

[IGth .July 1878.] 


1 A. 748. 

Apphca^n aside ex parte decree-Order rejecting the same-Appeal—S. iO.5. 


There is no appeal from an order under S. 103, C.P.C. (1877). reieobin^x an 
application to set aside an ex parte decree, as it is neither a decree nor one of 
those orders made appealable under S- 588 of the Code. (I A. 668, R.) 

[D. 4 A. 387 (P.B.).] 


On the Court of first instance rejecting an application by the 
defendant-m-suit for an order to set aside an ex parte decree passed 
against him, he appealed to the High Court against it. 


EEFERENCE TO THE FULL BENCH. 

Pearson, J., referred the case to the Full Bench, observing that, unless 
orders made under S. 108 of Act X of 1877 fell within" definition of 
decrees and were appealable as such, there seemed to be provisions in 
Act X of 1877 for appeals from orders made under that section. 


1878 

July 16. 


Full 

Bench. 


i A. 748. 


JUDGMENTS OF THE FULL BENCH. 

1859 provided that “no 
appeal shall he from a judgment passed ex parte against a defendant who 
has nob appeared,” but that, " in all cases in which judgment may be passed 
ex parte against a defendant, he may apply within a reasonable time to the 
Court by which the judgment was passed ” for an order to set it aside 
and that in all cases in which the Court siiall pass an order for setting 
aside the judgment, the order shall be final, but in all appealable cases 
in which the Court shall reject the application, an appeal shall lie from 

the order of rejection to the tribunal to which the final decision in the 
suit would be appealable. 

Under the new Code of Procedure an ex parte decree is appealable 
like any other decree. The provision that no appeal shall lie [749] 
against an ex parte docree has not been re-enacted. S. 108 of Act X of 

i *1 n # 1 ■ in any case in which a decree is passed 

ea:j>arfe against a defendant under S. 100, he may apply to the Court by 

which the decree was made for an order to set it aside ” S 119 nf 
VIII of 1859 made provisions of a somewhat similar nature in respect of 
judgments against a plaintiff by default. He was not allowed to appeal 
against the judgment, but was permitted to apply within thirty days from 
lbs date for an order to set it aside; and in all appealable cases in which 
the application \vas rejected, the order of rejection was appealable. By 
the new Code of Procedure it may be a question whether a plaintiff is not 
precluded from appealing from a judgment against him by default • but he 

may, under S. 103 of Act X of 1877. apply for an order to set the dismissal 

nn5'* ° rejecting applications 

under b lOd (m cases open to appeal) for anorder to set aside the dismissal 

of a suit are expressly declared to be appealable. As there is no provision 

of a like nature made in S. 588 of Act X of 1877. (or appeals from orders 
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rejecting applications under S. 108 for setting aside cx parte decrees, it is 
primd fade inferrilde that such orders were not intended by the Legislature 
to be appealable. There remains the question whether such orders can 
be hekl to !)e decrees within the scope of the definition of a decree given 
in S. 2 of the Act, and as such appealable under S. 540. It is obvious to 
remark that if such orders could be regarded as decrees, so also might 
orders on applications under S. 103 refusing to set aside ex parte decrees 
1)3 regarded as decrees. The circumstance that provision has been made 
in 8. 588 for an apjjeal from orders rejecting applications under S. 103 
seems to show that they were not regarded as decrees appealable under 
S, 540 )jy the Legislature, and warrants the conclusion that orders rejecting 
applications under S. 108 cannot properly be so regarded. “Decree” 
is defined in S. 2 as meaning the formal order of the Court in which the 
result of tlie decision of the suit or other judicial proceeding is enobodied. 
Au order refusing an application to set aside an ex parte decree certainly 
does not embody the result of the decision of the suit. Such an 
order does, indeed, it must be admitted, embody the result of a judicial 
proceeding. But so do the orders specified in S. 588 embody the results 
of judicial proceedings, and yet they cannot be presumed to have been 
[750] regarded by the Legislature as decrees appealable under S. 540; for 
had they been so regarded, it would have been unnecessary to declare in 
S. 588 that ai ^ jpeal shall lie from them. It is presumable then thatthe 
judicial pro(M|^ '8s referred to in S. 2 are of a different nature from those 
whicliresultm^J.o orders specified in S. 588, and that chey insome degrM 
resemble and partake of the character of suit. The category given m 
S. 588 includes alt important orders passed in the course of the trial of a suit 
and the execution of a decree, except the most important of all, namely, 
orders finally disposing of applications for the execution of decrees. As it 
cannot be supposed that an appeal would be allowed from orders of second¬ 
ary importance, and not from orders of the first importance, it may 

reasonably be concluded that orders finally disposing of applications for 
the execution of decrees were intended to be appealable as decrees undw 
S. 540. A recent judgment of the Full Bench of this Court (1) has sett 
that they are so appealable. Proceedings in execution of decree, 
the decision of the suit, may be still a part of the suit, if that be ® 
terminate not with the decree, but with the execution of the deer ^ 
Nevertheless each application for execution may be viewed as a little su 
of itself, though it be a suit within a suit: and the proceedings in eac 
are nob unlike those in the trial of a suit. That proceedings undei 8- 
were so viewed by the Legislature as proceedings of a distinct 
logous to proceedings in a suit, is indicated by the special and remar a 
provision made in S. 588, Cl. 0). for appeals from orders passed m 
course of proceedings undec S. 244 of the same nature as orders 
in the course of a suit^^he proceeding which results in an 
ing an application tSs^* aside an ex parte decree is a 
^different from that which results in an order determining matters 
between parties relating to the execution of a decree and is not a 
the same character as a suit. The present appeal should, therefore, 
opinion, be rejected. 

Turner, O.C.J.—I am of the same opinion. 

Oldfield, J.—I concur in 
Pearson. 


same opinion. mstice 

the view expressed by 




(1) 1 A. 668. 

642 



CIV.] 


FATEH SINGH y. SANWAL SINGH [ALLAHABAD 


APPELLATE CIVIL. 

Present:, 

Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Pearson. 


Fateh Singh {Plaintiff) v. Sanwal Singh (Defendaiit). 

[18th July 1878.] 

1 A. 751. 

Cr. P.C., lS7fi~Securiti/ for good behaviour—Suit for money deposited bv accused with 
mrety Unlawful consideratuyn — Void agreement—Contract Act (IXofm2), Ss. 23, 

Where a person, called upon under the provisions of the Cr. P C. to furnish 
security for his good behaviour, deposits the amount of the securitv with his 
proposed surety who thereupon stands surely for the former, the depositor can 
the amount from the surety even after the period 6xed m the bail 
bond had expired without any act being done bv the person bound .. f' 

entail the forfeiture of t^he bond ; for it is obvio'us that under the circumstances'^ 
the consideration for the agreement is unlawful, the responsibility uSa?cn 

by the surety being only nominal and calculated to defea? the object of the law 
ID requiring security for good behaviour. ^ ® ^ ^ 

JUDGMENT. 

[JS2] Turner, O.C.J.—The appellant was required by the Maeis- 
trate to furnish two sureties for his good behaviour, each in the sum of 
Ks. 600. The respondent agreed to become a surety on condiMnn 
that the appellant would deposit with him the sum in^ which he was 
required to go bail. The deposit was made, the period of suretyship 
expired without any act having been committed by the appel-r753llant 
to forfeit the security, and therefore the appellant applied to the respon¬ 
dent to repay the deposit. The respondent refused, denying the denosit 
The appellant brought this suit to recover the deposit, but failed to 
establish to the saUsfaction ot the Court of first instance that the deposit 
had been made. The lower appellate Court found that the denosit of 
the eum o Ks, 600 with the repondent on the terms alleged was proved 
but refused relief on the ground that the consideration of this agreement 
was unlawful m that it defeated the object of the law. ^ ^ 

In special appeal the appellant challenges the propriety of this ruling 
. , judgment the conclusion at which the Judge has arrived k 

right. The Criminal Procedure Code. Ch. xxxviii. empowers tlie Magis- 

^ u ° bad livelihood.to procure sureties 

who shall be responsible for h.s good conduct in the amounts required 

from them If the amount for which a surety is responsible is deposited 
with Him by. or on beha f of. the person for whose conduct he undLtakes 
responsibility It is obvious that he is responsible only in name. No 
Magistrate with a knowledge of the facts would be justified in accepting 
the under this chapter. The object of the la^ would be defeS ^ 

We must then affirm the decision of the Judge and dismiss the appeal 
but seeing that the respondent denied the deposit, and th^e ^Ts a 

party to the agreement, and that the point raised is novel, we order each 
party to bear his own costs in all Courts. 
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ORIGINAL CIVIL. 

Present: 

Mr. Justice Turner, OJjicidting Chief Justice, Mr. Justice Pearson, 

and Mr. Justice Oldfield. 


Lachmt Nahain {Plaintiff) v. Raja Partab Singh {D-fiendant), 

[19th July 1878.] 

2 A. 1. 

1. British Territory in India—Pou-er of the Croicn to cede. 

The Crown is competent to cede territory in its Indian dominions, to a foreign 
prince or a feudatory chief, without the intervention of Parliament. The pre¬ 
rogative of the Crown is exercised with the advice and through the agency of 
the responsible ministers of the Crown. Where it is shown that a cession of 
territory was effected by the Government of India, that it was .accepted by toe 
Secretary of State, as fulfflHng instructions conveyed to the Government of 
India, and that it was approved by Her Majesty’s Government, there is sum- 
cient evidence of a cession by the Crown of such territory. (1 B. 367). Gne 
Bhaunagar case, F.) 

2. Form or manner of qrnnt of cession. 

Whether there has been a cession in sovereignty is a question 
decided, not merely by the form or language of the documents, by which the 
grant or cession w.as made, but also by a consideration of other facts and cir¬ 
cumstances, tending to show the nature and effect of such grant or cession. 

3. Jurisdiction of Briihh Indian Courts over ceded territory. 

The Courts of British India have no jurisdiction over property in ced^ tem- 
tory; they cannot, therefore, order the sale of lands situated m such tc 

tcry. 

[1&3-R.. 16P.L.R. 1904.] 


JUDGMENT. 


[9] On the 22nd June, 1871, the plaintiff, a banker at BareiUy. 
advanced to the defendant Rs. 1.20,000 to bear interest at one per cen . 
per mensem, and with the following stipulations: that whatever , 
might remain due at the end of each year should be added to 
and bear interest at the rate agreed; and that, in the event of the p ai 
iff finding it necessary to resort to legal proceedings for the 
any sum due to him, the debt should, even after decree, bear interest a 
rate agreed. As security for the loan, the defendant mortgaged a 
number of villages. Default having been made in the payment of pnn V 
and interest, the plaintiff on the 15bh September, 1876, instituted tb ^ 
to recover Rs. 2,17,402-8-0, due in respect of principal and 
the date of suit and future interest at the rate agreed, by bringing 


the estates mortgaged. ^ and 

[10] The defendant admitted the execution of the mortgag 

the receipt of the consideration; he also admitted that no ® • j-i^tion 
paid in respect of principal or interest; but he pleaded that tne s p 
for the payment of compound interest was a penal 
Court was not bound to enforce; and that the stipulation for 
of interest after decree at the rate of 12 per cent, was inopera . 
it could not oust the discretion of the Court to award mteres , 
decreed at such rate as the Court might think proper. „ithin the 
also pleaded that, of the estates mortgaged, nineteen were not 
North-Western Provinces nor within British India, .^^^..jjnegs the 
territory of a Foreign Prince, having been ceded to ms a. g 
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Nawab of Rarapur, and that the Court had no jurisdiction to order the jo,r 
sale of these estates. lo/o 

The plaintiff contended that he was entitled to interest at the rate 

agreed, and that the estates to which the last plea referred were from of - 

old and still continued to the British territory ; that the alleged cession ORIGINAL 
conferred on the Nawab merely the right to receive the public revenue 
assessed on the estates and not territory in sovereignty; that the Nawab 
was not coinpetent to accept territory in sovereignty; and that territory 
m British India could not be ceded without the consent of Parliament 

which consent had not been obtained. ’ 

Seeing that the issue relating to jurisdiction raised important ques¬ 
tions of law, this Court, with the consent of the parties, called the case 
up to its own file for trial. 

Inasmuch as the claim affects estates admittedly within the jurisdic¬ 
tion of the Courts of Bareilly, as well as estates which are alleged to be 
outside the area of the territorial jurisdiction of those Courts, we must 
dispose first of tlie issues relating to interest. * * * 

We find that the plaintiff is 
entitled to recover Rs. 1.20,000 principal, and Rs. 97,402-8-2 interest up 
to date of suit, and interest on the whole debt Rs. 2.17,402-8-0 at the 
rate of 12 per cent, from the institution of the suit until realisation. 

It remains for us to determine whether, for the satisfaction of the 
amount due or to become due, the Courts of Bareilly would be [11] com¬ 
petent to order the sale as well of the estates which lie within the territory 
alleged to have been ceded to the Nawab of Rampur as of the estates 
which admittedly still remain in the District of Bareilly. 

The Nawab Mahomed Yusuf Ali Khan Bahadur, having rendered 
conspicuous services to the British Government during the mutiny it 
was determined to confer on him a substantial reward. It was at first 
proposed to make over to him the pargana of Kasliipur adjoining Rampur 
on the north-west, but bounded on three sides by British territory The 
inconvenience of the existence of a “Foreign State” in the midst of 
Bntish territory was pointed out to the Government of India bv the 
Lieutenant-Governor. North-Western Provinces, on the 20th January 
I860 , and for this and other reasons it was suggested that, in substitution 
for Kashipur, the Nawab should receive certain villages in the District of 
Bareilly which had once formed part of the Rampur territory and had 
been taken from it at the close of the last century, and also certain vil- 

proposals were sanctioned. 

Collector of Bareilly, in the early part of the year 
1860, gave possession to the Nawab’s agents of the villages in Baroillv 
and among thorn, of the nineteen villages before mentioned. The revenue 
records were at the same time delivered to the Nawab’s representatives 
and pioclamation of the change was made throughout the whole of the 
assigned tract. On the 19th May, 1860, the Government, North-Western 
Provinces, reported Mr, Inglis’ proceedings to the Government of India 
arid on the 23rd Juno, 1860. a sanad was executed by the order of the 
Viceroy and Governor-General in the following terms : 

*■ Wherew Purzund Dil Pizeer Nawab Mahomed Yusuf Ali Khan Bahadur Nawabof 
Rainpur from the commencement of the rebellion to the end his u’nswervini 

loyalty to the British Government by affording personal and necuniarv Aid nrr.»n»f' ^ 

^eVlThe*SJwfhT other good services, to the satisfaction'of Govern*! 

ment, the Nawab has already been thaokod. a killat of distinction has been 

upon him, the number of bis salute guns has been increased, and an addition baa h 
made to bis titles. In further recognition of his serv^es thn 
bestows on him the villages in bSiIj and Moradabad as 
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assessed at Rs. 1.28,527*!l-0. in perpetuity, from generation to generation. The above 
villages are now annexed to the old territory of the Nawab on the same conditions on 
which he holds that territory.” 

[12] The names of the nineteen villages appear in the schedule entitled 
“ List of villages situated in Bareilly.” 

Tlie transfer of the villages to the Nawab excited the apprehensions 
of the zamindars who petitioned the Government of India that, on the 
expiry of tlie settlement, their proprietary rights might be maintained. 
The substance of the petition luiving been communicated by the Lieutenant- 
Governor to the Niiwab, His Highness addressed a kharita to the 
Lieutenant-Governor, in wliich, referring to the confident hope expressed 
by tlie Lieutenant-Governor that he (the Nawab) would not fail to 
consider tlie riglitful claims of the petitioners, the Nawab assured His 
Honour tliat, if it pleased the Almighty, the rights of these petitioners 
as well as of others in the same situation would be duly respected and 
regarded, inasmuch as he had in his administration made a point of 
governing liis subjects ou the recognised principles of equity and justice 
which obtained utidsr the British rule. 

On the 7th March, 1862, a despatch was addressed by the Secretary 
of State to the Governor-General, of which the following paragraphs are 
material: 

“ (i) I h^ve received and considered in Council your letter, dated 22nd June, 1861, 
relative to the substitution, with the consent of the Nawab of Rampur, of village 
amounting iu value to Rs. 1.28,500 for ibe pargana of Kashipur as the reward of his 

services during the recent disturbances. 

" (iii) I learn.with much satisfaction that the Nawab has freely and willingly 

consented to accept villages in the Bareilly and Moradabad districts, yielding about 
Rs. 1,28.000, in lieu of the Kashipur pargana, which he is stated to have estimated as 
prospectively worth to him two lakhs of rupees per annum. 

“ (iv) Among the papers submitted with your despatches is a memorial of some of 
the proprietors of the transferred estates, setting forth in temperate language objections 
which must be admitted to be far from unreasonable to the arrangement you have 
made. , ,. 

‘‘(v) The tran>f. r to a Native Stale of villages which have been long under British 
administration, and formed part, of one Regulation Province, is always objectionable, 
observe that all these villages which have been transferred to the Nawab of ^ 

the present arrangement have ever since our acquisition of Rohilkhand belonged to 
District either of Bareilly or Moradabad. They appear to be all held direct iro 
Oovernment. their respective proprietors being the sudder malguzats paying to 
revenue to the Collector without the iuterventioo of any talukdar. 

[13] “ (vi) The Nawab must understand that, in those villages, all that he 

by the transfer is the right to collect and appropriate the assessed revenue, the am 
of which c innot bo increased during the period of existing eogagenients; and tha , ^ 
the expiration of the present settlement, the proprietors will be entitled -nages 

with the Nawab on the same principles as are accorded by your officers to tne 
similarly circumstanced in the District from which they are unwillingly transier • ^ 

" (vii) I am glad to observe that you have directed that the 4 

that you expect him to respect existing rights and tenures. I ♦ may 

stipulation to this effect should be inserted in the sanad of grants which t req 
be done, and that a copy of the sauad may be forwarded for my information. 

The Government of India, having received from the 
above mentioned, considered it unnecessary to alter the sanad w ic 
been already executed. Replying to the despatch of the Qfcb 

India on this suliject, the Secretary of State, in a despatc a 

February, 1863, observed : nfftba 

"Her Majesty’s Government regret that, in the original grants j ”“stin« 
several tracts of country, no words were introduced for the furihe'* 

rights in the land ; they do not wish you to adopt any other measures to ^ ^ 

ance of the object in view than such as may be resorted to without giving 
respective Chiefs or exciting mistrust in their minds." 
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It was subsequently discovered that, owing to similarity of names 

an error had occurred in the assessment of villages. To rectify this error’ - 

It was proposed that the Nawab should re-traasfer to the British Govern- 
ment Piparia and Chakarpur, but should remain in possession as muatidar *— 

of these villages which should be subject to the Civil, Criminal and Original 
Eevenue Regulations in force m British territory; and that in exchange ^ 
mr Pipana and Chakarpur in Serouli, he should receive Piparia and 

Bhikampur in pargana Chowmehla. The Nawab assented to these terms - 

in a dated 22nd March, 18G4, and the arrangement was communi- 

Secretary of State. In a despatch, dated 7th November, 
lobi, the Secretary of State approved the alterations that had been made’ 
and observed that the instructions of Government that a territorv 
yielding an annual revenue of between Rs. 1,28,000 to Rs 1 29 000 be 
made over to the Nawab in exchange for the pargana of Kashipur were 
fulnlled. The despatch continues; [14] “Under these new arrange- 
raents, the Nawab will continue to hold, but only as muafidar and subject 
to British Civil, Criminal, and Revenue Regulations. Piparia and 
Chakarpur (worth Rs. 1,681) lately made over to him in full sovereignty 
under a misapprehension that they were identical with two villages of the 
same naine...... (iv) Her Majesty’s Government are gratified that the 

Nawab should have again complied with your renuest involving a small 
loss to him of revenue and diminution of his jurisd'iction. A communica- 
tion to this effect should be made to His Highness." 

From the year 1860, when Mr. Inglis gave possession to the Nawab 
up to the present time, it has not been shown that the British authorities 
have exercised any administration or judicial functions in the villages 
transf^red. On the other hand, it is shown that in November, 1862 the 
Sadr Diwani Adalat, North-Western Provinces, refused to disturb an 
order of the Judge of Bareilly declining to issue process in execution of a 
decree of the Privy Council against certain estates of the defendant in this 
suit on the ground that they had been transferred from British territorv 
to that of the Nawab of Rarapur (1). It has not been denied on the part 

of the plaintiff that, from the date above-mentioned, administrative and 

judicial functions have been exercised in the transferred villages under no 
other authority than that of the Nawab. 

The documents to which we have referred and the admitted facts 
have no room for doubt that there has been not merely an assignment of 
revenue but a transfer to territory. We assent to the argument that in such 
arrangements wo are not to look to documents as operating by their own 

^rce to transfer sovereignty—Kent’s,Commentaries. 10th Ed., Vol. i S 177 

We are not to look to what was done; though we may consider the language 
of documents as evidence of what was intended to be done The circum 
stance that the arrangement was recorded in a sanad is not incompatible 
with a cession. It is not inconsistent with usage in this country that a 
gran of sovereignty or territory by the Paramount Power to a Feudatory 
should be expressed m a sanad. The East Indian Company in 1818 
entered into a treaty [18] with the Nawab of Bhopal, whereby it was 
stipulated that the Nawab and his successors, although bound to act in 
co-operation with the British Government and to acknowledge its supre- 
macy. should remain absolute rulers of their country—Aitchison's Trea¬ 
tise. Ed by Talbot, vol. in, 370; yet when, as the reward for services in 
the mutiny, pargana Bairsea was granted to the Bhopal State in sove- 
reigoty, the grant was express^ in a sanad-Aitchison's Treatise, Ed by 
Talbot, vol 111 , 374. So also,.treaties had b een made with Holkar in 1805 

(1) Misc. B.A, No, 1384 of 1862, dooided the lat November, 1862. ^ 
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and 1818. but ’.vlien in 1844 the fjuddee became vac<ant, intimation of the 
bestowalof the principality on Maharajah Tookajee and the heirs of his body 
lawfully begotten was conveyed to him by sanad. Pattiala is the largest 
of the Sikh States. In recognition of the assistance rendered by the Maha- 
rajah during the Nepal war, portions of the Keonthul and Bughut States 
were conferred on him and his heirs for ever by sanad, dated 20th October, 
1815. At the close of the Sikh war, the Maharajah received a sanad, 
dated 22nd September, 1847, recognising him as entitled to continue in 
possession of his ancient hereditary estates with all Government rights 
tliereto belonging, of police jurisdiction and collection of revenue, free 
from any demand of tribute or revenue on the part of the British Govern¬ 
ment, and it was declared that his chaharumains, feudatories, adherents, 
and dependents would continue bound in their adherence and obligation 
to the Maharajah as theretofore. Again, in 1860, the British Government 
gave additional territory to Pattiala, and by sanad declared that His 
Highness tlie i\Iaharajah and his heirs for ever, should exercise full 
sovereignty over his ancestral and acquired domains— Aitchison’s Trea¬ 
tise. Ed. by Talbot, vol. vi, pp. 65-69. 

Nor is it inconsistent with a cession of sovereignty that it should be 
accompanied by conditions for the benefit of the inhabitants of the ceded 
territory. Gibraltar and 5Iinorca were ceded to the English in 1713, on 
condition that the Spanish inhabitants should enjoy their estates and 
religion—Smollett, vol. ii, p. 97. Upper Assam was, in 1833, ceded to 
Rajah Poorunder Singh, subject to the payment of an annual tribute, the 
Maharajah binding himself in the administration of justice to abstain from 
torture and barbarous punishments which had been practised by former 
Rajahs of Assam. 

[16] The sixth paragraph of the despatch of the 2nd March, 186^ 
above quoted, must be read with the other despatches we have cited, and 
indeed is explained by the seventh paragraph. The cession to the Nawab 
was to be accompanied by the stipulation that he was to respect existing 
rights and tenures. This condition would not, as we have shown, M 
inconsistent with the cession of territory in sovereignty, and the despaten 
of the 7th November, 1864, states distinctly that the territory granted 
bad been made over to the Nawab in full sovereignty. 

The sanad, as we have said, declares that the territory granted is 
annexed to the old territory of the Nawab to be held on the same co^ 
ditions as those on which he holds that territory.” Unless it , 
shown that the old territory is held on conditions incompatible wl 
sovereignty, it does nob admit of dispute that the territory made over 
the Nawab in 1860 was ceded in sovereignty. In the course of his 
Mr. Evans conceded that a cession of territory, with rights of sovereign . 
could not be made to a mere subject, and therefore the learned couns 
for the defendant raised the question as to the status of the Nawab. 
Nawab holding in 1860 no other territory than Rampur. the question ^ 
to his status is involved in the conclusion at which we may arrive as 
the conditions on which the old territory was held. In 
we must not be taken to assent to the learned counsel’s position wi 
some qualification. In Coke’s Inst. Bk. iv, C. 71, it is mentione 
Henry VI crowned the Earl of Warwick. King of Wight; but it is ao 
“ we could never find any Letters Patent for this creation 
some do hold the King could not by law create him a king wi 

own Kingdom, because there cannot be two kings of the ? alp of 
Kingdom.” Countries Palatine were however created within toe : 

England,. and ^bestowed on subjects, and in itp foreign 
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Srpn'I-v ‘r *^een termed pro- 

puetaiy go\einments m the nature of feudatory principalities with all 

subordinate powers of legislation ’’-Broom and 

S.d R . >- P- 124. Pennsylvania. Delaware. Maryland 

nr^if 1 °pI''T mstances, and to these may be added Bombay 

granted by Charles II m 1669. and [17] St. Helena, granted by the 

estab ished by Charter, of which we have had examples in British India 
aie also instances of the grant by the Sovereign of subordinate sovereignty 

country under native rule would^ 
f establishing the right of the Paramount 

Pov^er to elevate subjects to the rank of Feudatories and to assign to 
them tenitories. We are however, relieved of the necessity of determin- 

th^Nawab conclusion at which we have arrived as to the status 

The case of The Charkieh (l) was cited by Mr. Evans as authorising 

n%- ""i". 'histories, firmans, treaties, and even replies from the 

Foreign Office for the elucidation of such questions. The Evidence Act 
Of. requires Courts in this country to take judicial notice of (inter alia) 

the existence... .of every State or Sovereign recognised by the British 

Grown, and declares that in such cases and in all matters of public history 

Its aid to appropriate books or documents of 

! n!^n collection of treatises 

originally published by Mr. Aitcliison, the Secretary to the Government 

of India in the Foreign Department, we have ascertained the following 

paiti^lars respecting the State of Rampur, and its ruler. 

Chief Hampur claims descent from a Rohilla 

Chief. Ah Mahomed wh(^ having rendered service to the Emneror of Delhi 

“ the title of Nawah and a (-rant 

Nawlwf o‘,idh°''ArA^°h'”'^T‘^' “r"""® 'ntriSues on the part of the 
hv Mat, ^^‘‘hometl was for a time deprived of his territory 

by Mahomed Shah But taking advantage of the weakness of the Delhi 

hto'^’aml' wa fi that had been assigned to 

Ikhor^fd Shnh T 1° hy tbe son and successor of 

.t nThf ? 1 ‘h® “hsence of his elder son detained as a hostage 

during the minority of his younger son, Ali Mahomed 
intrusted his territories to Hafiz Rahmat Khan and Dudi Khan; and on 

rhioff hv /“"f' f Eahraat Khan [18] and the other Rohilla 

?ho Nawah w" [“‘“i “ff^nsive and defensive alliance with 

territor7aLra“h‘'' ®'’“h‘h-nl-Dowla. On the division of Ali Mahomed’s 

The Naw«Tw^®®“r’.i^'''l“'®‘'''°' f<=l> to Faizullah Khan, 

The tjawab vVazir shortly afterwards declared war with the Rohillas 

bv^Varren hT it C»“P“y. furnished 

by Warren Hastings, the Sirdars were defeated and forced to sue for peace. 

CnrZll Champion, the Commander of the 

Company s forces was a party, the Nawah Wazir agreed to give Faizullah 

Khan the country of Rampur, and some other districts depentenUhere 

Zdertook of Rs. 14,75,000: while Faizullah 

undertook to continue m submisfuon and obedience to the Nawab Wazir 

LTw h° ‘■■“P®’ to fo^oish 3,000 troops to 

the Nawah it and where required, to enter into no relations with any o^^ther 

power save the Nawah, nor to hold correspondence with any sale the 

I4awab. the English Chiefs excepted. By an agreement dated September 
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19th, 1781, which recited that by his breach of treaty Faizullah Khan had 
forfeited tlie protection of the British Government, and caused hy his 
continuance in his present independent state great alarm and detriment 
to the Nawab, the Governor-General permitted the Nawab to resume his 
lands and pay him in money the amount stipulated by the treaty, after 
deducting the charges he stood engaged by treaty to furnish. This 
resumption was not, however, effected. In 1783 Major William Palmer, 
acting on behalf of the Nawab and “ the gentlemen,” in consideration of 
the payment of fifteen lakhs of rupees, released the Nawab Faizullah 
Khan from the obligation to supply the force of 3,000 men stipulated by 
the treaty, and in other respects affirmed the treaty. On tlie death of 
Faizullah, Gholam Mahomed Khan murdered his elder brother Mahomed 
Ali Klian and usurped the Jagliir. The Nawab intervened, and being 
assisted by the British compelled the Rohillas, who had taken up arms 
to support Gholam Mahomed, to accept terms. What remained of the trea¬ 
sure of the Nawab Faizullah was given over in deposit to the Company. The 
Nawab Wazir Ausuf-ul-Dowla in December, 1794, by sanad granted to 
Ahmud Ali Khan, the minor son of Mahomed Ali Khan, mahals in jaghir,. 
including the town of Rampur, producing a revenue of Rs. 10,00,000, and 
received [19] from him that treasure deposited with the Company, amount¬ 
ing to Rs. 3,22,000 gold mohurs, as a nazarana for the jaghir and in lieu 
of all rights of confiscation of the property of t\)Q Nawab Faizullah Khan 
and Mahomed Ali Khan. The East India Company was a party to, and 
guaranteed the performance of, these engagements. In 1801 the Nawab 
Wazir ceded to the East India Company several provinces and, among 
others, the territory since known as Rohilkhand. No mention of Rampur 
is made in this treaty; whereas the paramount sovereignty over Farukhabaa 
and its dependencies, which paid an annual tribute of Rs. 4,50,001, is 
ceded in the following terms: “ Farukhabad and others, Rs. 4,50,001. 

It may be noticed that by another treaty made in 1802, the Nawab 
of Farukhabad ceded the province of Farukhabad and its dependencies to 
the East India Company in full sovereignty. Rampur, it must be remem* 
bered, paid no annual tribute, and possibly on this account was not men¬ 
tioned in the treaty of 1801. By Regulation XI of 1804, S. 22, certain 
specified articles exempted from export duty when exported to the territory 
of the Nawab Wazir, were also exempted from the same duty when ex- 
ported from the Ceded Provinces to “the territory composing the Jaghir m 
Rampurand in Regulation IX of 1810 the same provision was re-enact¬ 
ed, and it was declared that all goods and articles of trade imported into- 
the Province of Rohilkhand from Rampur Jaghir, being of the description 
of goods and articles of trade which were liable to the payment of Govern 
ment customs under that Regulation, should be subject to the payment 
the same import duties to which the same goods and articles of 
subject on importation from the dominions of the Nawab Wazir. in® 
provisions were cited by Mr. Evans to show that the territory of 
Jaghir of Rampur was regarded as foreign territory, and on the same 
ing in respect of trade as the dominions of the Nawab Wazir. , 

In 1839, the Nawab Ahmad Ali Khan died. The claims 
ter were set aside, and his cousin Mahomed Syed Khan, having 
admitted to the succession, executed an agreement in the -gag, 

usually employed by feudatories, dated 21st August, 1840. R the- 

as follows : “ Agreeably to the orders of the [20] that 

Government of Rampur having devolved on me, I therefore decl 
all matters connected with ray rule shall be conducted with a v 
maintain justice, &o., &c.” 
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From this document it appears that the Nawab recognised the British 

Government as having acquired the paramount rights of the Nawab 

VVazir over the Jaghir of Rampur. 

M ^ 1 ° Nawab Mahomed Syed Khan was succeeded bv his son 
Nawab Mahomed Yusuf Ah Khan, who, acknowledging that his succes¬ 
sion had been sanctioned by the British Government, also executed an 
agreement declaring he would administer the affairs of the Jagiiir with 
justice and equity and would govern the Pathans with consideration 

In 1862 the Nawab received from the Government a sanad in the 
following terms, syhich are identical with the terms of a similar instru- 

PHnces*^^° occasion to the Nizam and other Feudatory 

ChJiJlT governments of the several Princes and 

Chiefs of India who now govern their own territories should be perpetuated and that 

Sent^LThil f'continued, herohv', in fuim- 
S!, ° assurance that, on failure of natural heirs, any succcs- 

K® State which may be legitimate according to Mahomedan 

law will be upheld. He assured that nothing shall disturb the engagement thus made 
to you so long as your house IS loyal to the Crown and faithful to the conditions of 

obligation.s BrTtish 

lands lying within the territory of Rampur, and it 
IS stated at the bar also lands lying within two of the transferred villages 
were required for the purpose of constructing a railroad. The Nawab in 
answer to inquiries addressed to him by the Government, North-Western 
Provinces, replied that he would give up the land.s required in full 

I’e levied on goods in transit 
in imported and exposed for sale 

In 1865 His Highness Nawab Mahomed Kulb Ali Khan Bahadur 
on succeeding to the Jaghir, executed an agreement in nearly the same 

Zetor-n 

[21] Mr. Aitchison estimates the area of Ramimr at 1 140 square 
miles with a population of 507.103 souls. No tribute is paid to the 

28 maintains a force of 315 artillery with 

28 guns, 505 cavalry, and 9 m infantry. He has also a police force of 1 023 
men, and regularly constituted Courts for the administration of justice. 

NawJh of R "" T show that the ancestors of the 

Waz^ when to treaty engagements with the Nawab 

HilnZ H ^ .'T in all bat name independent; tliat they and 

His Highness the present Nawab have been recognised by the British 
Government as in possession of such powers of sovereignty as are enjiyed 
by the Feudatories of the Empire, and that the State of Rampur Kis 
been held by them subject indeed to the extraordinary control^of the 
Paramount Power but otherwise independent 

The learned counsel for the plaintiff contended that such sovereigntv 
was inconsistent with the name jaghir." which we have seen was applied 
to the territory before the cession of Rohilkhand. and has since been 
retained. The etymology of the term is not inconsistent with the 

enjoyed by a Feudatory, though it may be admitted that the 
term is applied more frequently to tenures which do not partake of 
sovereignty; but as were declared in Calvin’s Case, Lf 

pnetas verb^mattemhtur senms veritatis amiititur. The circumstances 
of India m the 18th century were such that the names of forms of govern 
menfc or rulers would afford little indication of their actual sZreigoty or 
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1878 attributes. “The conquered rajahs or the appointed subadars, though 
July 19. professinj; themselves dependent, had ceased to pay any real obedience- 

_ or submission to the Mughal. In this distinction between nominal and 

substantial authority, the state of India might be not inaptly compared 
Original to the state at the same period of Germany. According to the ancient 
Civil, ^orms, the Princes who had long since become independent of the German 

_Emperor, nay who were sometimes hostile to him, still continued in name 

the humblest of vassals.”—Lord Mahon, History of England, vol. iv, 427. 
2 A. i. would be more than ordinarily dangerous to accept the denomination 
acquired l)v a State or a ruler at such a period as affording any certain 
test of status. 

[22] The learned counsel who represented the Government went on 
to argue that, if the Court arrived at the conclusion there had been an 
actual cession and occupation of territory by a foreign Sovereign, the Court 
need go no fui tlier. We understood him to contend that a dc facto occupa¬ 
tion of terriiory by a foreign Sovereign of itself ousted the jurisdiction of 
the territorial Courts, and much more so if the occupation had been 
acquired peaceably and with the acquiescence of the territorial authorities. 
In support of his argument the learned counsel relied on the rule that 
persons born during the hostile occupation of territory by a foreign prince 
are subjects of the foreign prince. It isi however, a condition of this rule 
that the persons so born should be born of parents who are in obedience, 
and not hostile to, the foreign power— Craw v. Ravisay (1), cited in 
Forsyth's Constitutional Law, p. 340. “There are three incidents to a 
subject born; first, that the parents be under the actual obedience of the 
King : second, that the place of his birth be within the King’s dominion ; 
and third, the time of his birth ”— Calvhis Case, cited in Wheaton, Int. 
Law, Lawrence’s 2nd annotated Ed. p. 895. The de facto occupation of 
territory is sufficient for the purpose of constituting allegiance by birth if 
the parents are in obedience to the power in occupation ; but if the parents 
are not so subject but hostile, we apprehend the allegiance would be due 
to the de jure prince of the territory. It, however, appears to us that no 
conclusion can be drawn as to the question before us from the pecubar 
rules which determine allegiance. The jurisdiction of Courts is not 
ousted by the inability or the unwillingness of the Executive to assist m 
the execution of process. The French Courts did not lose their jurisdic¬ 
tion in the territories occupied by the German Army during the late 
Franco-Prussian War by the mere fact of foreign occupation. Nor would 
such jurisdiction necessarily be lost if for a season a foreign power was 
allowed peaceably to occupy territory. At the same time in this, as m 
other matters, the Courts of Justice would be guided by principled 
recognised in Municipal Law. They would, we apprehend, infer frocQ 
a long occupation of territory peaceably enjoyed by a foreign power tna 
there had been a valid cession or such acquiescence as would amount 
a valid cession. They could [23] not, however, draw such 
from an occupation of a few years, although it had been acquired wi 
out the exercise of hostile force and peaceably enjoyed. 

We must then proceed to determine whether the transfer 
by authority competent to make a cession. It is contended by 
counsel for the plaintiff that a valid cession of British territory 
made without the sanction of Parliament. On this point it was admi 
at the bar that little could be added to the exhaustive arguments o 
Vernon Harcourt, Sir Fitzjames Stephen, and Mr. Forsyth /gj 

Privy Council at the hearing of Damodhar Gordhan v- Deoratn 

(1) Vaughan, p. 281. (2) 1 B. 867. 


was made 
the learned 
cannot be 
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known as tho Bhauna<jar Case and to tlie observations of the eminent 
Judges, who, although they did not eventually decide the point, intimated 
with some distinctness their opinions on the arguments advanced. 

It is held by jurists that the authority competent to lunJ the nation 
by treaty may alienate the public domain and property by treaty—Kent’s 
•Commentaries, lObh Ed., vol. i, Ss. 165, 166; Wheaton, Int. Law, Law¬ 
rence’s 2nd annotated Ed., pp. 457, 873 ; and although the opinions of 
Crotius and Puffendorf differ from the opinion of Vattel on the point, the 
Lord Chancellor appears to prefer tlie opinion of the latter writer, that 
there is no presumption against the power of the Sovereign to alienate 
without the consent of his subjects. It is declared by writers on Con¬ 
stitutional Law and is established by precedent that the Sovereign of 
■Great Britain is the authority to which is committed the power to make 
treaties. II appent tantum a roy fwdus pcrciderc et bclluvi imliccre — 
■Calvin’s Case. “ To make leagues and alliances belongs to the King only” 
—Comyn’s Digest, Prerogative, Bk. iii ; Stephen's Blackstone, vol. ii, 
p. 503. At a very early period in Parliamentary history. Sovereigns of 
England consulted the Parliament in reference to questions of peace and 
war, and in two instances treaties made by the Sovereign were confirmed 
‘by Parliament. A league of mutual assistance made by Henry V with the 
Emperor Sigismund on the 11th August 1416 was confirmed by Parlia¬ 
ment on October 14th, 1416,—Coke's Instit. Bk. iv, C. 26. The treaty of 
'Troyes, whereby England and France were to be united under one King, 
received the sanction of Parliament on the 21st May 1420—Hallam’s 
[24] Middle Ages, vol. iii, p. 97. The submission of the latter of these 
treaties to Parliament {and it will be observed that neither was submitted 
until after it had been concluded by the Crown) may be explained 
by the circumstance that it dealt witii the Crown and territory of 
England ; but it is more probable it was due, as was perhaps also the 
submission of the former treaty, to the King’s consciousness of the weak¬ 
ness of his title to the Crown and to his frequent need of tlie subsidies 
over which the Parliament had then established its control. Coke’s 
Instit. Bk. iv, C. 26, states it to have been one of the charges brought 
by the Commons against the Duke of Suffolk that he had procured the 
King to have conference svith the French Ambassador in his presence 
•only, without any other of the Council. This was in 1450: again in 1529 
■of the articles exhibited against Cardinal Wolsey, the 2nd and 3rd charged 
him with infringing the prerogative of the king in negotiating treaties; 
but on neither of these occasions was complaint made of any invasion of 
the functions of Parliament. In 1698-1700 William III negotiated and 
■ratified the ‘Partition” treaties without communicating them to the 
Privy Council. It is true Lord Somers was impeached for carrying out 
■the King's instructions with regard to these treaties, but the impeach¬ 
ment fell through and the treaties were not disaffirmed. With the 
•exception of the Treaty of Versailles in 1783, no precedents have been 
produced to show that in modern times the Crown has sought or received 
ihe intervention of Parliament in regard to treaties except in those cases 
lin which it has required the action of Parliament to give effect to the 
treaty. The Treaty of Versailles as was pointed out in the Privy Council 
•stands on a peculiar footing. Its object was to conclude a peace with the 
American Colonies whose people had been declared by Parliament rebels 
with whom no intercourse was to be maintained, and therefore it was 
necessary that authority to treat should be given by Parliament. 

It is argued that the Crown cannot of itself cede territory because it 
•cannot release the inhabitants of the territory from their allegiance. But 
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1878 allegiance IS correlative with protection: viutuadebet esse domini et subditi 

July 19. ita quod nuantim dehet domino exhomaffio tantum debet dominusex^ 

_ rccnn-ocum liqamen, quia sicut subdstws teneter obedite, itadex 

Proteoerc~[25:\ Glanville cited in Calvins Case. When then the 

ORIGINAL Crown withdraws its rule from territory, and consequently no longer 

Civil. ‘'^"Ords protection to the inhabitants of the territory, they are free either to 

_ continue tlieir allegiance to their former Sovereign, or to transfer it to the 

I oveieign who succeeds to the territory. Nor is it necessary that allegiance 

should be transferred by express submission : its transfer may be accom- 

pushed by tacit submission; and tacit submission may be inferred from 

remaining in the territory under the dominion of the succeeding Sovereign 

and fultilling the obligations of subject—Forsyth’s Constitutional Law, 
p. o3o. 


2 A. 1. 


It was shown hy the instances cited in the Privy Council that the 

Crown has without; the intervention of Parliament ceded territory* Thus 

by the Treaty of Breda, in 1667, Nova Scotia, then known as Acadia, was 

restored to France, and Surinam to Holland. By the Treaty of Ryswick, 

in 1697, a jmrt of the Hudson’s Bay Territory was ceded to France. It 

was also shown by the instance of the cession of Florida in 1793 that a 

cession is not necessarily restricted to territory which has been the subject 

of conquest or re-conquest during tlie particular war at the end of which it 
is made. 


That the authority to cede enjoyed by the Sovereign is not confined to 
cessions made to put an end to, or at the close of. war is shown by the 
instances of the cession of Guadaloupe to Sweden in 1813, and of Sumatra 
and Bencoolen to the Netherlands in 1824 ; and we may here observe 
that Wheaton, in discussing the possession of the rights of cession by the 
treaty-making authority, admits it to extend to cessions when deemed 
necessary not for the national safety only, but for " policy Wheaton, 
Int. Law, Lawrence’s 2nd annotated Ed., p. 873, 

It is further shown by the instances of Bencoolen and Florida above 
mentioned, and of portions of Canada ceded in 1873, that even after 
Pailiament has legislated for a territory, it is competent to the Crown to 
cede it. As was observed by the Lord Chancellor, the circumstance that 

teiiitory has been the subject of legislation by Parliament does not take 

away from the Crown its prerogative of cession. To the instances 

adduced on this point there may also be added the cession of Naw’abgaoj 

to the Nawab of Oudh in 1816, inasmuch as that pargana had theretofore 

foimed part of the [26] district of Gorakhpur, and, as such, had been the 

subject of numerous Regulations enacted under the authority of Parlia¬ 
ment. 

We are not concerned to inquire whether the Crown can without 
the authority of Parliament cede any portion of the realm of Great Britain 
and Ireland. The authorities and precedents cited to the Privy Councilt 
and the observations which fell from the eminent and learned members of 
the Committee in the course of the argument, appear to establish conclu¬ 
sively the prerogative of the Crown to cede territory which does not forro 
part of the realm of Great Britain and Ireland; but it is also to be inferr®" 
that, where the inhabitants of a territory have been admitted to a share 
in the government through the instrumentality of representative institu 
tions, the Crown lies under a moral obligation to consult them throug 
their representatives before it proceeds to make a cession of their territo^- 

Whatever be the extent of the prerogative of cession enjoyed 
Crown in other of its dominions, it is certainly not more restricted in t ^ 
country. 
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It is an axiom of English law that, when dominion is acquired by 1878 
Great Britain in an infidel country already subject to law, the laws of 
England do nob extend to that country: but the laws of the country are 
to be observed so far as they are not repugnant to the law of God until 
they are abrogated, and that, where such laws are rejected or silent recourse ORIGINAL 
is to be had to natural equity —CalvhVs Case; Blankard v. Glady (1); Smith 
V. Brown (2) — precedents tlie more noteworthy in that they appear to 
have influenced legislation for India. The Crown of England having 
acquired by conquest or cession all the sovereignty or the paramount 2 A. 1. 
power in this country obtained, with that sovereignty, the prerogative of 
cession, which from the nature of its authority had theretofore been exer¬ 
cised by the paramount power without control. The prerogative so 
acquired has not been curtailed by any legislation. 

Furthermore, even before the complete acquisition of paramount 
sovereignty in India, the Crown had exercised the prerogative of cession 
by delegation without any intervention or objection on the part of Parlia¬ 
ment. By Letters Patent granted in the 13th [27] year of Charles II, 

April 3rd, 1661, the Company thereby incorporated was authorised for the 
security and protection of their factories and other places of trade in the 
East Indies bo send ships of war, men, and ammunition, and to appoint 
commanders over them, and to give commanders authority to co7itinuc 
or vmke peace or tear with any prince or people timt wore not Christians, 
in any place of their trade, to exact reprisals, and to erect castles and 
fortifications. By Letters Patent issued in the 20th year of Charles II, 

March 27th, 1669, the Port and Island of Bombay were granted to 
the Company to be held in free socage as of the Manor of East Green¬ 
wich on payment of an annual rent of £10. in the same manner as 
Maryland bad in 1632 been granted by Charles I. to Lord Baltimore, to 
be held in socago as of the Manor of Windsor, he yielding yearly two 
Indian arrows. In this Charter it was thought necessary to introduce 
a distinct declaration that the Company should not aliene the territory 
thereby granted to any Prince. Potentate or State or person except such 
as should be the subjects and of the allegiance of the King. By the 
same Letters Patent power was given to the Company and to Governors 
to be appointed by them to retain by force of arms possession of the 
territory thereby granted, and also of any territory they might thereafter 
acquire in the East Indies. 

By Letters Patent granted in the 10th year of William III, September 
5th, 1698, the United Company thereby incorporated was empowered to 
appoint Governors who, under their direction, might raise and muster 
troops for the defence of their forts, factories, and plantations; and by 
Letters Patent granted in the 26th year of George II, January 8th, 1753, 
the Company was empowered to appoint Generals of all the forces be¬ 
longing to Fort St. George, Bombay, and Fort William respectively, and 
such Generals were authorised not only to protect by force of arms their 
respective territories, bub upon just cause to invade and destroy the 
enemies of the same. 

But in relation to the question before us by far the most important 
of the several Charters granted to the Company is the Charter granted 
by George II in the Slst year of his reign, dated January 14th, 1758. 

The Letters Patent, after reciting that the Company had been compelled 
to carry on war against the French [28] and likewise against the Nawab 
of Bengal and other Princes and Governments in India, and that some of 


(1) Salk. 411. 


Salk. 666. 
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1878 their territories and possessions had been taken by the Nawab and after- 

JULY 19. re-taken, empower the Company by any treaty or treaties of peace 

- made or to be inade between them and any of the Indian Princes or 

npTaiviT lestore. or dispose of any fortresses, districts or 

ORIGINAL terntones acquired by conquest from any of the said Indian Princes 

Civil. Governments.” or which should be acquired by conquest in time to 
_come. 

2 A. 1. provided that the Company should not have 

any po\ver or authority to cede, restore, or dispose of any settlements, 
mrtresses, districts or territories conquered from the subjects of any 
-Luropean power witliout the special license and approbation of the Crown. 

By the Act 13 Geo. 3, c. 63, known as “the Regulating Act.” there 
was committed to the Governor-General and Council of the Presidency 
of Fort Wilham superintendence and control over the Presidencies of 
Bombay. Madras and Bencoolcn, and in S. 9 it was declared unlawful for 
the Presideot and Council of the last mentioned Presidencies {except in 
the cases therein excepted) to make any orders for commencing hostilities 
01 declaring or making war against any Indian Princes or Powers or for 
negotiating or concluding any treaty of peace or other treaty with any 
such Indian Princes or Powers witliout the concord and approbation of the 
Goveinor-General and Council, and by the same Act the Governor-General 
and Council were directed to pay due obedience to all orders they might 
receive from the Board of Directors. 

The Act 24 Geo. 3, c. 25, established a Board of Commissioners for the 
better government of the territorial possessions of the Kingdom in the East 
Indies. For tliis purpose the Board was invested with the .superinten¬ 
dence and control over the territories and over the affairs of the Company, 
and with power to direct all acts, operations and concerns which in any 
■wise related to the civil and military government of the territories. It 
was also enacted that the Commissioners should be furnished with copies 
of all despatches received by the Directors of the Company and of all des¬ 
patches proposed to be sent by the Directors to any of their [29] officers 
in the East Indies, and that their orders relative thereto should be obeyed 
by the Directors. The 15th section of the Act empowered the Com¬ 
missioners, if they considered the subject-matter of their deliberations 
concerning the levying of war or making of peace or negotiating with 
any of the Native Princes or States in India ” required secrecy, to send 
secret orders and instructions to the Secret Committee of the Court of 
Directors, who were thereupon required to transmit them to the respective 
Governments and Presidencies, and such Governments and Presidenci^ 
were required to obey the orders so conveyed to them. 

By the 24th section of the same Act the Governor-General e^d 
Council of Fort William were prohibited (except in the case thereby 
excepted), without the express command of the Secret Committee of the 
Court of Directors, either to declare war or commence hostilities or enter 
into any treaty for making war against any of the countries, Princes or 
States in India, or any treaty for guaranteeing the possessions 
countries, Princes or Statesand in all cases where hostilities should 
commenced or treaties made the Governor-General and Council wew 
ordered to communicate the same to the Court of Directors by the no . 
expeditious means they could devise. „ 

These provisions were repealed and again enacted by the Act 33 G^- 
•3, c. 52, and with some alterations by the Act 3 and 4 Wm. ^ . ’ 

From 1734 then up to 1858 the power of cession granted by the 
of George II was exercised by the Company subject to the control of 
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Boaul of Comtnissioners. But before and during that period it was 1878 
construed as extending not only to territories acquired directly by conquest j— 
but also to territories ceded doubtless in many cases as a consequence of 
conquest: nor were these cessions made only for the purpose of conclud- - 

ing war or rectifying frontiers, but for the promotion of the policy of the OeiginaJi 
G overnment. 

In 1765 the Nawab Wa^.ir was restored to his dominions with the 
exception of the districts of Corah and Allahabad ; and among others he 
received Gbazipur and Benares, of which the Company had obtained a 2 A. 1. 
grant from the Emperor. 

[30] The districts of Allahabad and Corah were given to the Emperor 
for the maintenance of his dignity, but on his granting a sanad for Currah 
and Corah to the Maharattas they were resumed by the Company in 1773 
and ceded to the Nawab Wazir. In 1816 the Company in the name of 
the British Government, in order to extinguish a debt due by the Govern¬ 
ment to the Nawab Wazir, ceded to the Nawab the district of Khyraghur 
and the territory then lately conquered from the Ghurkas, and exchanged 
pargana Nawabganj, part of the district of Gorakhpur, for pargana 
Handia. 

In 1782 the city and pargana of Broacli was ceded by the Company 
to Scindiah, in testimony of the sense entertained of the generous conduct 
manifested by the Maharajah to the Government of Bombay at Wargaon, 
and of his humane treatment and release of the British gentlemen who 
had been delivered to him as hostages on that occasion. 

In 1805, at a time of peace, the Company ceded to Scindiah the 
territories of Gwalior and Gohud, which had been ceded to them by 

Eajah Umbaji, who had held them as Governor for Scindiah hut had 
revolted. 


In 1806 the Governor-General restored by cession to Ragliojee Bhoos- 
lah the territories of Sumbulpur and Patna which had been ceded to the 
Company in 1803. 

In 1817 a part of the territory captured from Ihe Rajali of Nipal and 
ceded to the company Ijy a treaty of peace was ceded in full sovereignty 
to the Sikimputti Rajah. In 1833 a portion of Assam was ceded to Eajah 
Poorunder Singh. 

It is unnecessary to refer to the other instances cited in argument in 
the Privy Council. They are all consistent with the opinion we have ex¬ 
pressed as to the exercise of the power of cession by the Company ; and 
inasmuch as the Company acted only in virtue of the authority committed 
to it by the Crown, they establish the exercise by the Crown of the 
prerogative of cession in this part of its dominions without any limitation, 
and without any intervention on the part of Parliament. But it is also 
important to remomher that, notwithstanding the Crown permitted the 
Conipany to exercise its prerogative of cession in the East Indies 
[3i] it had not divested itself wholly of the prerogative in respect of its 
Indian dominions. Chandernagore was captured from the French in 1793, 
and Chinsurah from the Netherlands in 1795. They were administered 
by the Company and Regulations passed for the establishments of Courts 
of Justice—Regulations I and XVI of 1805 ; II of 1808 ; and XI of 1809. 
Chinsurah was restored to the Netherlands in pursuance of the treaty made 
in London on the 13bh August 1814, and Chandernagore was restored to 
the French in accordance with the stipulations of the treaty made in Paris 
on the 30th May 1814. In pursuance of the treaty signed at Kiel on 
January 14th, 1814, the town of Serampore and its settlements were res¬ 
tored to the King of Denmark. 
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1378 In 1824 Bencoolen and the English possessions were ceded to the 

July 19 . Netlierlands in exchange for establishments on the continent of India and 
the town and fort of Malacca and its dependencies. 

This cession is the more noteworthy in that it was immediately 
Original brought to the notice of Parliament that the prerogative of cession bad 
Civil. exercised by the Crown. The treaty was concluded on the 17th 

_ ’ March 1824; and on the 24th June 1824 an Act 5 Geo. 4, c. 108. was 

passed transferring to the Company the island of Singapore and all the 
2 A. 1. colonics and possessions ceded to His Majesty by the treaty, to be held on 
the same conditions and subject to the same restrictions as the factory of 
Bencoolen and the possessions in the island of Sumatra had been held by 
the Company immediately before the conclusion of the treaty. 

The exercise of tlie prerogative by the Crown concurrently with the 
Coin))any is established by these instances. 

By Act 16 and 17 Vic., c. 95, the territories administered by the 
Company were continued under their government in trust for the Crown, 
and they so remained until 1858, when it was deemed expedient they 
should be governed by and in the name of Her Majesty. Consequently by 
Act 21 and 22 Viet., c. 106, it was enacted that the government of the 
territories then in the possession or under the government of the Company, 
and all powers in relation to government vested in or exercised by the 
Company, and all territories in the possession or under the governnaent of 
the Company, and all rights vested in or which, if the Act had not been 
passed, miglit have been exercised by the Company in [32] relation to any 
territories, sliould become vested in Her Majesty. The rule of the Com¬ 
pany thus came to an end ; and the privilege to exercise the prerogative 
of cession, which the Crown had conceded for the government aud protec¬ 
tion of the territories administered by the Company, expired when the 
occasion for it could no more arise. 

We find then that the Crown is competent to cede territory in its 
Indian dominions without the intervention of Parliament. The prerogative 
of the Crown is exercised with the advice and through the agency of the 
responsible minister of the Crown. In the case before us it is shown that 
the cession of territory to His Highness the Nawab of Rampur was 


effected by the Government of India, that it was accepted by the Secretary 
of State as fulfilling instructions conveyed to the Government of IndWi 
and that it was approved by Her Majesty’s Government. We have then 
sufficient evidence of a cession by the Crown : and when it is proved that 
a cession has been so made, it is not for this Court to inquire whether 
in the particular instance the exercise of the prerogative was called for. 

We therefore find that the nineteen villages which fell within 
territory transferred to His Highness the Nawab of Rampur had passw 
by valid cession out of British territory before the institution of this suit, 
and that the Court in which the suit was instituted had no jurisdiction to 


order a sale of those villages. 

A decree will pass for the sum found due and for the sale of ^bo 
remaining villages in satisfaction of the debt and interest due up to toe 
date of realisation if the debt, interest, and such costs as are 
not paid into Court within two months after the date of the decree, 
claim to bring to sale the nineteen villages in Rampur is dismissed, 
plaintiff accepted the security which he now seeks to enforce many y 
after the territory had been ceded, and could not therefore claim ® 
volance ” from the British Government. He must, should his security 
British territory prove insufficient, pursue his remedy in the Cour 3 
Rampur, and we doubt not he will receive justice. But ii:asmucfl 
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defendant was willing to admit the debt (save in respect of a minor item ^070 
of interest), and the costs, with the exception of [33] the stamp-fee, have 
been incurred chiefly by reason of the plaintiff’s contention regarding the 

jurisdiction of the Bareilly Court, we order that the plaintiff recover the - 

stamp-fee from the defendant, to be realised in the same manner as the ORIGINAL 
debt and interest: and that, in respect of costs other than the institution* n^rjT 
fee. each party shall bear his own costs. 


APPELLATE CIVIL 


2 A. 1. 


Present: 

Mr. Jtistice Turner, O^iciatimj Chief Juatice, and Mr. Justice Pearson. 1878 


BeRESFORD {Plaintiff) v. CHARLOTTE HURST AND ANOTHER 

[Defendants], [22nd July 1878.] 


July 22 , 
Appel- 


1 A. 772. 


N,B. See in their connection 1 A. 753 .and 1 A, 762, supra, 

Beal property — Legacy—Husband and uife. 

When property is devised to a married woman, so as to be absolutely for her 
pole use and benefit, and free from the control, debts and liabilities of her hus¬ 
band. its conversion into any other form of property dce.s not change its charaelcr 
and conditions, even though such conversion may be made in anticipation of the 
legacy. *■ 


A married woman entitled to such a legacy purchased real property by borrow 
ing the purchase money from her husband on the understanding thiit she would 
repay him when she obtained her legacy. In the deed conveying tlie property to 
her. It was not recUed that it was to her sepa-ato use. She subsequently assi/oed 
her legacy, and with the moneys realized di.^charged the loan due to her hus¬ 
band. They were married before the Indian Succession Act came into force and 
had acquired an Indian domicile. ’ 

au that even il linKlish kw wore applio..Mo lo the case, and any interest 
accrued to the husband m the property purcbised by his wife he still in 
consequence of the agreement between them, held it only in trust'for her • ’and 
when the property was purchased in execution of a decree against the husband as 
hiH pperty. with notice that she claimed it as her separate property, the 

purchaser could not obtain a title to it as against the wife. t *'/•»- 


LATE 

Civil. 

1 A. 772. 


JUDGMENT. 

[775] In 1876 tho rospcnrlents, Mr. J. and Mrs. C. Hurst were in 
pecuniary dilHcuIties. In suit No. 155 of 1874 the [776] Mussoorie 
Bank, Limited, held a decree against both resixindents. In suit No. 185 
of 1874 tho same bank held a decree against Mr. J. Hurst and his brother- 
m-law Mr. Hesoltine, and in a third suit brought by Khushal Rai and 
another a decree had been passed against Mr. J. and Mrs. C. Hurst In 
execution of the decree in suit No. 155 of 1874 the village Mohkampur was 
attached on the 2l8t March, 1876, and an order for sale issued on the 4th 
April, 1876. 6xing the 20th May, 1876. for the sale, but on the application 
o the respondents and on payment of Rs. 3.747-15-0. and on the execution 
of an agreement for the satisfaction of the balance, the sale was postponed 
ainc die. Mohkampur was again attached on the 9th June. 1876 in exe¬ 
cution of the decree obtained by Khushal Rai, but no further proceedinca 
were taken till October 6th. Finally. Mohkampur was attached on the 
13th July, 1876, in execution of the decree obtained by the Mussoorie 
Bank against J. Hurst and Heseltine, and on the 17th July an order was 
made for the sale of the property on the 20th September. The respondent 
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Mrs. C. Hurst at once fileJ an objection, claiming that Mohkampur, as 
her separate property, should be released from attachment. Her objectioD 
was disallowed on the 9th August, 1876. On the 18th August, 1876, the 
respondent Mrs. C. Hurst filed a suit claiming that her right might be 
declared to Molikampur. that she might be put in possession of it and the 
order of sale declared void. Her suit was dismissed by the Court of first 
instance on the loth September, 1876, and on the 20th September, 1876, 
the property was put up to sale in e.Kecution of the decree obtained by the 
Bank against Hurst and Heseltino as the property of J. Hurst. It was 
purchased by the appellant with notice of the claim asserted by Mrs. Hurst, 
and notwithstanding Mrs. Hurst's opposition the appellant obtained pos¬ 
session on the 22nd November, 1876. Meanwhile Mrs. C. Hurst appealed 
to the High Courtj and on the 3rd May, 1877, obtained a decree declaring 
her right to Mohkampur and to possession of the estate, and at tlie same 
time the order of the 9th August, 1876, was declared null and void and 
all subsequent acts and orders under the said order were also declared 
null and void. The appellant was not made a party, nor did he apply to 
bo made a party, to the appeal brought by Mrs. Hurst, but on the lltb 
July, 1877, in execution of Mrs. Hurst’s decree, possession of Mohkampur 
was delivered to lier [ 777 ] and the appellant’s servants were turned but of 
possession. The appellant instituted a possessory suit which was dismiss¬ 
ed, and he then instituted the suit out of which the appeal arises. The 
Court below found that the sale of Mohkampur operated to transfer only 
what rights were possessed by Joseph Hurst in that estate, that the order 
in pursuance of which the sale was made was in fact set aside by the 
decree obtained by Mrs. Hurst, that Mohkampur was the sole property 
of Mrs. Hurst, that the appellant purchased with full knowledge of 
Mrs. Hurst’s claim and was not on any ground entitled to be protected 
against it. and that Mrs. Hurst was entitled in execution of her decree to 
oust the appellant. The Court of first instance consequently dismissed the 
suit with costs. 


In ai)peal it is contended that Mohkampur was in fact purchased by 
Joseph Hurst for himself and not for his wife, and that, if it was not pur¬ 
chased for himself but for his wife, when it was conveyed to the 
Joseph Ilurst acquired her estate by coiiriscy, wliich will pass to the pur* 
chaser of his idght and interests, and that, if Mrs. Hurst had an equitable 
tide to the property, she is not entitled to protection against the purchaser, 
inasmuch as, as the equity was so doubtful, he was not bound to take 
notice of it. The last objection in appeal is expressed in such general 
terms that it is not clear what is the particular ruling to which this pi®* 
is directed. At the hearing the pleader who appeared for the appelI®o^ 
advanced, though he did not seriously press, tiie objection that the sale 
was made in execution of all the decrees in which the property had heea 
attached, hut it is clear that this was not so. We have the order wr 
attachment, and though there is no application on the file, there is ^be 
order for sale. Then there is the objection of Mrs. C. Hurst whic 
would have been frivolous if at the time an order existed for the sale of 
rights also, and then there are sale-proceedings and a certificate,—afi ® 

in the one cause in which Hurst and Heseltine were defendants, and 
which Mrs. Hurst was no party. 

The pleader for the appellant more strenuously urged that 
perty was in fact purchased by Hurst on his own account, and that 
conveyance was merely taken in the name of his wife 
ismfarzi. On the other hand, the respondents allege that 
Hurst, being entitled under her father’s will to a legacy of Bs. 1^ ' 
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which was to be paid to her separate use in instalments of Ks. 3,000 per 
annum, was desirous of investing the legacy in land, and as it was not 
immediately payable, she borrowed the purchase-moneys of Mohkampur 
and two other properties from her husband, and received conveyances in 
her own name, her husband consenting that the property so purchased 
should be held by her to her separate use. It is not denied that Joseph 
Nelson Heseltine by his will, dated February 16th, 1864, and a codicil, 
dated the 24th February, I 860 , devised an estate known as the Ellenbo- 
rough Hotel estate to his son Robert Henry Heseltine, subject to the condi¬ 
tion that Robert Henry Heseltine should, when requested so to do by the 
trustees, execute a mortgage of the estate to secure the payment of 
Rs. 16,000 by instalments of Rs. 3,000 per annum, without interest, the 
first instalment to l)e paid on the expiration of one year from the testator’s 
decease ; and the testator bequeathed to his daughter Mrs. C. Hurst, the 
respondent, the sum of Rs. 12,000 to be paid out of the instalments pro* 
vided by the mortgage, commencing with the second instalment, for her 
sole use and benefit, free from the control of her husband then living or of 
any future husband. Joseph Nelson Heseltine died on March 8 th. 1865, 
and on March 2nd, 1866, Robert Henry Heseltine executed a mortgage 
of the Ellenborough Hotel estate to Joseph Hurst and Charles Frederick 
Vaughan, to secure the sum of Rs. 16,000, with the intention of giving 
effect to the condition imposed on him by his fatlier’s will. There had 
then accrued due to Mrs. Hui'st in November, 1868, when the purchase 
was negotiated, Rs. 6,000 ; in March, 1869, she would be entitled to a 
further sum of Rs. 3.000. It is said that in 1868 Hurst was in debt, 
and it is suggested he might have desired to place any property he might 
acquire beyond the roach of his creditors. It is, however, admitted he 
had a large cash credit with the Mussoorie Bank. lie negotiated the 
purchase of Mohkampur without informing the seller that the purchaser 
was Mrs. Hurst, but when the terms of purchase had been settled, he 
directed tlie seller to convey the proi)orty to Mrs. Hurst, The sale-deed 
does not state that the property was conveyed bo Mrs. Hurst’s separate 
use, but in this country deeds are ordinarily prepared by persons 
who have little, if any, acouaintance witii Englisli law, and therefore 
[779] we do not attribute any weight to this circumstance. At the time 
of registration of the sale-dce<l a power-of-attorney executed by Mrs. Hurst 
was also registeretl appointing her husband manager of the estate on her 
behalf. Hurst paid tlio purchase-money, Rs. 6,350, out of his cash credit. 
He subseiiuently purchased two other properties, one for Rs. 2,000 and 
another for Rs. 2,500, and those also were conveyed to his wife. The 
total of those purchase-moneys, Rs. 10,500, would not have exceeded with 
interest the sum which Mrs. Hurst was to leceive under licr father’s will, 
if her legacy had been duly paid. For some cause or otlier its payment 
was nob pressed, possibly because Hurst and R. H. Heseltine were connect¬ 
ed in pecuniary affairs, and in 1870 the legacy was sold willi Hurst’s 
consent to a trustee, Mr. Vaughan, for the sura of Rs. 7.875, and it is nob 
denied that Hurst received this sum and used it as his own. It is admitted 
that what cattle and implements of husbandry were used in the sir cultiva¬ 
tion of Mohkampur belonged to Hurst. Hurst was called upon to produce 
accounts showing the disposal of the profits of the estate : he failed to do 
so; and it may be assumed that the profits were used either in the 
ordinary course of business or in the maintenance of his household. It 
does not necessarily follow that the estate was not purchased on behalf of 
and held by Mrs. Hurst as her own ; she was living with her husband, and 
may well have consented to allow him to cultivate her land and to receive 
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1878 profits of the estate and appropriate them to the general expenditure. 
July 22 . , shown tliat in February, 1875, Hurst swore he had purchased 

_ ‘f^n^ed property in India, that he had bought Mohkampur, and was the 

zamindar of Mohkampur, and paid revenue for it. If these statements 
APPEL- had been made when tlie question of the ownership of I^Iolikampur was 
LATE issue, of course they would have gone far to discredit anv evidence now 

Wurst in siq^port of his wife’s case, but the question then raised 
• was only as to Hurst's knowledge of zaraindari matters, While, then, these 
statements are not to be altogether disregarded, too much weight is nob to 
1 A. 772. fic given to them. It is also urged that Hurst obtained a loan from a 
Mrs. Dick on a mortgage of Mohkampur representing himself as the owner, 
but Mis. Hurst was a party to the mort^jage and would be bound byifc. 
Considering the evidence as a whole, we are not satisfied that the conclu- 
sion at which the Court below [780] arrived on this issue is incorrect. It 
IS not shown that Hurst was pressed by his creditors in 1868, nor that he 
apprehended difficulties, and it is shown that Mrs. Hurst was entitled to 
funds which would have enabled her to repay the sum advanced to her by 
her husband, and that in fact she did pay over to her husband the sum she 
iecei\ed. which was in excess of the purchase-money of Mohkampur. If a 
scheme had been devised to conceal Hurst’s ownership of Mohkampur, it is 
improbable that I\Irs. Hurst would have made over her legacy to her hus¬ 
band at a time when he Imd, as is alleged on the part of tlie appellant, be¬ 
came more involved, and there was every probability tliab the money would 
be applied to discharge bis debts, or be seized by bis creditors. The con¬ 
vey ance to Mrs. Hurst was in our judgment bona tide, and e.xecuted iu 
puisuance of the agreement alleged by her. The pleader for the appellant 
insists principally on the plea that the conveyance to Mrs. Hurst operated 
to convey the legal estate in Mohkampur to her husband, and that the con¬ 
version of the legacy operated to set it free from the separate use of 
Mis. Hurst, and that herhusband is entitled to the rents and profits during 
her life, and may obtain an estate by courtesy if he survives her. The 
parties were, wc understand, born in this country ; tlipy married in this 
country before the Succession Act of 1865, and are domiciled here. We 
are not prepared to hold that the English law would regulate their inte¬ 
rests in landed estate in this country acquired by the wife during coverture, 
but if it were applicable, and if any interest in the estite accrued to her 
husband, in view of the agreement which we have found proved, it must 
be held that it came to liis hands upon a contract between them that he 
would hold it in trust for her—Ridout v. Lewis (I)' Trupp v. Harman (2); 
Newlands v. Payiiter (3j; Parker v. Brooke (4). 

The appellant purchased with full notice of the claim set up by 
Mrs. Hurst, and it must be held his purchase will not defeat her title. 
The appeal then fails and is dismissed with costs. 



(1 1 Aik. 269. 

(2 2 M. and K., 512. 
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FULL BENCH. 

Present; 

Mr. Justice Turner, Oficiating Chief Justice, Mr. Justice Pearson and 

Mr. Justice Oldfield. 

Babu Lal and others {DefcT^ants) v. IsHRi Prasad Narain Singh 

{Plaintiff). [23rd July 1878.] 

2 A. 582. 

1. Swil against surety Jor tenant—Jurisdiction of Revenue Court. 

A Revenue Court has no jurisdiction to entertain a suit against a surety for 
payment of rent. 

2. PurcJuise hy first nvortgagee, of equity of redemption-Suit to enforce lien against 

second mortgagee. 

A first mortgagee, under a .security bond, who brings to sale and purchases 
the equity of redemption, in execution of a money-decree, passed by a Revenue 
Court on such bond, is not precluded from suing to enforce his lien on such 
property against the second mortgagee. 

8. Suifs between first and second mortgagee—Res judicata. 

Where, in a suit by the second mortgagee for the sale of the mortgaged 
property, the first mortgagee asserts his lien and is referred to a separate suit 
for enforcing it, this does not bar such separate suit, for the first mortgagee 
cannot resist the claim of the second mortgagee to bring the property to sale 
subject to the mortgage. 

4. Erroneous suggestion by Court—Parly acting upon it. 

Where the defendant raised certain contentions, and the Court, instead of 
trying and adjudicating on them, referred him to a fresh suit, his acquiescence 
in such suggestion, instead of preferring an appeal, is reasonable submission to 
the Court; and. in such circumstances, the rule of res judicata cannot be 
applied with justice. 

6. Security bond fo7 payment of rent-^CosU of Revenue 

Whore a security bond, charging immoveable property for payment of rents 
does not provide for payment of costs of suits in Revenue Courts, such costs 
cannot be charged on the property as against a subsequent incumbrancer. 

£R., 14 B. 31 (39).] 

JUDGMENT OF THE DIVISION BENCH. 

[365] Stuart, C. J. Mr. Justice Oldfield has correctly stated tlie 
facts and,proceedings in this case, and I quite agree with him that the 
decree of the Revenue Court against the surety was without jurisdiction. 
It is in fact absolutely null and void—mere waste paper. But I am 
extremely unwilling to cast the plaintiff by applying to him the principle 
of res judicata. I do not know when or in what way this plea was taken. 
It is not to be found in any part of the record, and I am not aware that 
it was taken or suggested at the hearing ; but, as Mr. Justice Oldfield has 
allowed it to govern his judgment on the appeal, I feel bound to consider it. 

I have in several cases in this Court taken occasion to express my 
regret that the law on this subject as recognized by English Courts should 
have been so inconsiderately imported, as I conceive it has been, into the 
practice of the Courts of this country, where there are few, if any, of the 
safeguards which render this plea a reasonable one in a European Court; 
and there are even judgments of the Privy Council in appeal from the 
High Courts of India which carry the principle of this plea so far, that I 
would hesitate to apply the doctrine they lay down although approved by 
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1878 so august a tribunal, unless the facts were precisely the same. It should 
JULY 23 . I'emenibered that there is not here that copia peritorum, that resource 

_ skilled appliance afforded by the presence of a thoroughly trained and 

experienced bar that there is in England (or rather I should say in Great 
Full Britain and Ireland, for the legal practice on this subject is the same in 
Bench. ^ ^ nited Kingdom), and that to introduce into the practice 

_ Ibsti ict Courts of India a legal principle which, especially as recently 

developed and ex-[686]pounded, is the result of a high degree of legal 
2 A. 582. relinemcnt, is not considerate towards suitors who form part of such a 
poijulation as we have to deal with, if it is not tantamount to a denial of 
justice to them. These poor people avail themselves of the best professional 
assistance they can get in fchezila within which their villages are situate; 
but that is often poor indeed, if it is not generally unreliable; and to refuse 
relief toaplaintifi who makes an apparently just claim simply because his 
ignoiant district pleader liad omitted a particular plea in a previous suit 
is surely a proceeding of doubtful wisdom. 

\\ e were referred to several cases in support of this plea, three in 
paiticular. Denohxindhoo Choivdliry v. Kristomonee Dosseeil), Baldeo 
\. Baleshar Sinf/h (2), and Wooinatara Delia v. Unnopoorna Dassee (3). 
None of tliese cases, however, appear to me to apply to the present. 
But after what I have suggested on the general character of the plea, I 
may be allowed to say that I cannot withhold my sympathy from the 
\iews of Sir Richard Garth, the Chief Justice of the Calcutta Court, in 
the long and elaborate judgment he gave in the first of these cases, 
dissenting from the other members of the Court, and in which he refers 
to the inconvenience and unreasonableness of applying the principle of 
this plea to the litigation of the natives of this country. 

The plea, howover, is taken in a different manner in the present case, 
and what occurred was this : there had been another suit between the 
same parties, certain of the present defendants being therein plaintiffs, in 
which a decree was made in their favour. In that suit the plaintiff 
pleaded all liis pleas, and among others the prior lien under w’hich be now 
claims. He brought his position and contention fully before the Court, 
and yet the Subordinate Judge refused to adjudicate upon the prior lien, 
and referred the plaintiff to another suit for that purpose. The words of 
the jiidgment are these :— The Maharajah may sue in a proper Court to 
establish liis lien, and then claim the benefit as against a subsequent 
hypothecation. When he does so, the plaintiff, or the purciiaser under 
bis decree, will have the option of paying oflf the first incumbrance. 
And this advice the plaintiff followed, and because he did soandac-fSSTJ 
quiesced in and obeyed the judgment, we are told that he is barred by 
the plea of res judicaia. Now, even assuming that the Subordinate Judgo 
was wrong, and had failed to satisfy the legal requirements of the case 
by his order, still the plaintiff was guilty of no neglect of his duty as a 
litigant in such a case, nor of anything that could reasonably be called 
laches on his part. He simply did as he was told by the judicial authority 
to which he owed obedience in his suit, and I trust he is not in cods^ 
quence ousted of His rights by the plea in question, for a more unjust—I 
had almost said a more mischievous—use of this plea I cannot conceh®* 
But I may be permitted to doubt whether the plea of res judical^ 
is relevant to the present suit as against the plaintiff, or that it in 
\vay applies so as judicially to raise any question calling for determination 
respecting the Maharajah’s prior lien. In the first place, BabuLalan 

■-(J) 2 0. 152. - . ■ (2)1 A. 7a. ‘ . (3},11 B.L.B. 15^“ 
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others, the plaintiffs in the former suit, are not defendants in the present 
case in that litigious character, but simply as auction-purchasers of the 
property which had previously been transferred in security to the Maha¬ 
rajah. But in the second place, even if it had been otherwise, the 
Maharajah’s security-bond was not in any way disputed in the former 
suit, and therefore did not call for any adjudication in the present case on 
the part of the Subordinate Judge. Again, the Maharajah’s title as pur¬ 
chaser was not only legally bad but absolutely void, and his riglits under 
his bond could only be determined in a suit with a distinct issue on the 
subject between him and Lalta Bibi. But such a question was altogether 
beside the legal requirements of the 6rst suit, and it was competent to 
the Subordinate Judge to do as he has done in the present case l)y restor¬ 
ing the Maharajah to his original place under his security, and, as a 
consequence, allowing him to enforce it by a separate suit. There, there¬ 
fore, seems to have been no place for such a defence in the former suit. 

Nor do I consider the plaintiff was hound to apply for a review of 
judgment, for the presumption on which he was entitled to act was in 
favour of the Subordinate Judge’s judgment: and the plaintiff ought not 
to he prejudiced liecause he did as he was directed by it, instead of apply¬ 
ing for a review of judgment, which would have been a proceeding under 
an opposite presumption altoge-[588]ther—a presumption that made 
him bound to assume that the judgment was wrong. I do not consider 
that he was bound so to assume, but was entitled to adopt the course 
recommended to him by the Court, and that he is entitled to our judg¬ 
ment on his lien, and, as that lien is prior to that of the defendants. I 
would allow the tlnrd reason of appeal, decree the ])Iaintiff’s claim for 
enforcement of the hypothecation in his security-bond, dated the 4th July, 
1870, and reverse the decree of the Court below, with costs in both 
Courts. 

I may add that the provisions relating to the plea of res judicata in 
the new Procedure Code (Act X of 1877), and which carry tlie principle 
of the plea further than I approve in this country, do not appear to 
cover such a case as the present, where the Subordinate Judge does not 
decide on the plea one way or another, bub by express order leaves it 
for determination in another suit; the plaintiff simply obeying the order, 
and the defendant recording no plea to the contrary or objection thereto. 

Oldfield, .J.— The plaintiff (1) sues to recover a sum of money repre¬ 
senting instalments of rent for 1279 and 1280 fasli, due by a lessee, by 
enforcement of an hypothecation in a registered security bond, dated 4tb 
July, 1870, executed by defendant No. 1, (2) in which she became surety 
for the lessee, and hypothecated mauza Asravi and a house in mauza 
Naini as security for the payment of the rent. 

The plaintiff obtained two decrees in the Revenue Court against the 
lessee and the surety (defendant No. 1) for these instalments, and in 
execution of one of these decrees he caused to be sold the surety’s rights 
and interests in mauza Asravi, and purchased them on 20bh July, 1874, 
for Rs. 1,800, being less than the amount of the decrees. The defendants 
Nos. 2 to 5 held a bond, dated 30th November, 1871, from defendant 
No. 1, in which mauza Asravi was hypothecated to them, and they brought 
a suit against defendant No. 1, and this plaintiff set up his purchase and 
the lien under his bond, and it was held, on 28th June; 1875, that his pur¬ 
chase did not give him a lien since it was made under a decree of a 
Revenue Court, which was only a personal decree against the surety and 

(1) The Maharaja of Benares. ; . L»ita gjbi. 


1878 

JULY28. 

Pull 

Bench. 


2 A. 582. 


565 



1878 

July 23. 


Full 

Bench. 

2 A. S82. 


ALLAHABAD] EABU LAL, &C. r. ISHRI PRASAD NARATN SINGH [CIV. 

did not declare the lien, nor had plaintiff in the Reve-[589]nue Court 
claimed to enforce the lien, and he was referred to a regular suit to establish 
his lieu. The defendants Nos. 2 to 5 have since purchased the property 
at auction-sale in execution of their decree. 

I laintifl now brings this suit, and its object is to have his lien under 
his security-bond enforced, and the property declared liable to sale under 
it foi loalisation of the unsatisfied balance of the instalments which were 
decieed to him in tlie Hevenue Court. The lower Court has held that, as 
the plaintiff elected to proceed against the surety in the Revenue Court 
foi a monej-decree, he gave up his lien, wliich he cannot now enforce in 
another suit; and that tiic fact that the Revenue Court had no jurisdiction 
to gi\e a decree against a surety does not afiect the case, as he made his 
puicliase in execution of the Revenue Court’s decree with full knowledge 
of the lien claimed by these defendants. The Court further held that there 
was no valid hypothecation of the house under the bond. The plaintiff 
has now appealed. 

There is no doubt, under rulings of this Court, that the suit in the 
Revenue Court against the surety for rent on the bond was not maintain¬ 
able, and that the decree against the surety was made without jurisdiction. 
Tiie Revenue Court, moreover, was not a Court which could have entertain¬ 
ed a claim for enforcement of the hypothecation under the bond. These 
proceedings in the Revenue Court will not, therefore, operate to bar this 
suit. Nor is the present claim affected by the sale of the property to 
plaintiff under the Revenue Court’s decree, for that sale was made without 
authority, being in execution of a decree of a Court not having jurisdiction. 
The sale could confer no valid title, nor invalidate any previous title by 
way of lien which the plaintiff may have by reason of the security-bond. 

The case which has been brought to our notice (l) is not in point. 
In that case the Court which made the decree and ordered the sale was 
a Court of competent jurisdiction, although the decree was reversed by a 
superior Court. It appears to me, however, that this suit cannot be 
maintained with reference to the suit between the same parties decided 
on 28th June, 1875. In that [590] suit the defendants in this case Nos. 2 
to 5 sued tliis plaintiff to enforce their lien under their bond dated 30th 
November, 1871, and they obtained a decree in their favour, and have 
had tile property sold in execution of their decree, and have bought it. 
This plaintiff was bound in that suit to set up all his defences, and he 
should have set up the prior lien he now claims under bis bond against 
the enforcement of the defendant’s bond by sale of the property. Inde^ 
he appears to have done so, and the question of the validity of the 
charge he claims should have been determined, and he should not have 
been referred to a separate suit as appears to have been the case. 2;hi3 
plea, to the best of my recollection, was raised at the hearing before'is, 
and appears to me to fall within the scope of the 2nd and 8th objections 
taken by the defendants Nos. 2 to 5 in their written statement of 
July, 1876. He may possibly have a remedy by review of judgment, hu 
nob by a separate suit. I concur with the Judge in considering that the 
power-of-attorney dated 19th July, 1870, executed by defendant res^n* 
dent Lalta Bibi (2) in favour of Mahesh Parshad, did not empower him 
to hypothecate the house which is the other property sued for. I 
dismiss the appeal with costs. 

The defendants appealed from the judgment of Stuart, C. J-. 1® ® 
Full Bench, under Cl. 10 of the Letters Patent. 


{D 1 A. C., 56. 


(2) Surety for the lessee- 
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JUDGMENTS OF THE FULL BENCH. 

Turner, O.C.J.—In appeal to the Full Court several pleas are 
urged. It is contended that the Maharajah’s right to insist on his in¬ 
cumbrance on Asravi was put in issue in the suit brought by the second 
mortgagees and determined against him and that it cannot now be enfor¬ 
ced. This objection proceeds on a misapprehension of tlio judgment pro¬ 
nounced in that suit. It was not there held that the Maharajah had not 
the right to enforce his lien, but that he could not enforce it until by 
bringing a suit he had obtained an order for sale, and [591] that the 
second mortgagees were entitled to an order for sale subject to tlie first 
incumbrance, which a purchaser under the decree would be at lil>erty to 
discharge. The right wliich the Maharajah now asserts was not disaffirm¬ 
ed by the Subordinate Judge but declared, and a first mortgagee cannot 
resist the claim of a second mortgagee to bring the mortgaged property to 
sale subject to tlie first mortgage. The decree of 1875 does not therefore 
preclude the Maharajah from claiming to enforce his incumbrance on 
mauza .Asravi. Nor is the claim affected by the circumstance that the 
Maharajah brought to sale in execution of the decree of the Revenue Court 
the rights and interests of Musammat Lalta Bihi in .Asravi. All that was 
then sold was the equity of redemption, which was sold to satisfy the 
money-decree held by the Maharajah. No doubt the proceeds of the sale 
would after satisfaction of the costs of the decree go pro taiilo for the 
satisfaction of the sums secured by the first incumbrance, but the 
Maharajah by selling in execution the mortgagor's e(iuity of redemption 
did not forego his incumbrance. 

It must be admitted that some issues were left undetermined by the 
judgment of His Honor the Chief Justice. It is clear that tlie power-of- 
attorney did not warrant the hypothecation of the house in Naini and the 
claim to bring to sale this property must be dismissed. The decree then 
must in any case be limited to the sale of mauza .Asravi. An oral objec¬ 
tion was taken to this part of the claim that there was no consideration 
for the execution of the surety-bond, seeing that the bond was executed 
on the 4th July, 1870, whereas the lease had been executed on the 11th 
May, 1870, But the circumstance that the two documents were not 
executed on the same date does not necessitate the conclusion that the 
execution of the one was not the consideration fo: the execution of the 
other. It is not always convenient for the several parties to assemble at 
one place and at one time. Wo see no reason to doubt that the lease 
would not have been executed except on the understanding that the surety- 
bond was in fact given in consideration of ihe execution of the lease. It 
was a part of the original contract for the lease that a surety should be 
procured and the Musammat consented to be the surety. It remains to 
be determined for what sums the incumbrance may be enforced. It is 
contended [S92] that the costs incurred in the Revenue Courts cannot be 
recovered. This plea must be allowed, for there is no stipulation in the 
bond to provide for the payment of such costs. It is again contended 
that the Maharajah cannot claim to recover in this suit interest on the 
arrears decreed by the Revenue Court, but the bond does provide for the 
payment of interest and therefore this plea must be disallowed. Lastly, it 
is contended that the claim for the arrears decreed on the 24th September, 
1872, should be reduced by the amount recovered by the sale of the equity 
of redemption. On the part of the Maharajah this claim is resisted on 
the ground that the decree obtained by him in the Revenue Court was a 
nullity, inasmuch as that Court had no jurisdiction to entertain a suit 


1878 

July 23. 

Full 

Bench. 


2 A. 582. 
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1878 against the surety. At the time the suit was brought it had nob 
JtFLY 23 . ruled that the Revenue Court could not entertain such suits. 

_ * It “^ay, however, bo assumed that, had the surety appealed, the decree 

obtained against her in the Revenue Court would have been set aside. 

Full It may also be allowed that a sale under a decree which on the face 
Bench. passed without jurisdiction is voidable. Whether a 

_ sale would be set aside at the instance of the person who had procured 

it is opnn to question, but in fact the Maharajah did not disavow the 
2 A, 582. sale nor were any in-oceedings taken to set it aside. The Maharajah 
took possession and realised profits until he was ousted by the purchasers 
under the second mortgage. The sum realised by the sale must then be 
applied, firstly, to the satisfaction of the costs incurred in the suit in the 
Revenue Court, and the balance will go in reduction of the arrear sued for 
in that suit, or the balance of that arrear, and for the arrear sued for in 
tlic second suit with interest at the rate agreed from the date of the 
accruing of the arrears respectively until realisation. The Maharajah is 
entitled to an order for the sale of Asravi unless in the meantime the 
second mortgagees bring into Court the amount found due together with 
the balance of costs which may be due to the Maharajah in the present 
proceedings. The residue of the claim should be dismissed. Each party 
will pay and receive costs in all Courts in proportion to the amount of the 
claim decreed and dismissed: the costs of the second mortgagees being 
estimated in respect of the claim to bring to sale Asravi and the costs of 
the Musammat being calculated on the value of the house in Naini. The 
decree of the Division Bench will be modified accordingly. 

[593] Pearson, J. —Concurred. 

Oldfield, J. —Having re-heard the arguments in this case, I modify 
the opinion expressed in my former judgment, and concur in the order 
proposed by my colleagues. 

APPELLATE CRIMINAL. 

Present: 

Sir Robert Stuai‘t, Kt., Chief Justice, Mr. Justice Fearson and Mr. 

Justice Oldfield. 


1878 

Aug. 15. 


Appel¬ 

late 

Criminal. 

2 A. 33. 


Empress of India v. Chattar Singh and others- 

[15th August 1878.] 

2 A. 33. 

1. Fenal Code, S. 302 — Murder. 

When the deceased was returning from the bazar to his house, two of the fow 
accused struck him with a lathi causing him to fall to the ground, and then the 
other two accused struck him with their lathi; held that, inasmuch as It w»s 
doubtful whether the dece.ased was dead when they began to strike him, 
they did not commence the attack, the two latter would be adequately punished 
by the sentence of transportation for life and the former two deserved the sen¬ 
tence of death. Per Oldfield and Pearson, JJ., (Stuart, C. J., dissenting). 


2. Note to judgment, proTpriety of. 

It is a most unwarrantable proceeding on the part of the Judge to add a note 
to bis judgment, by which he tries to throw doubts on the conclusion at 
he had arrived on the evidence. Per Stuart, C.J. 


JUDGMENTS. 

[35] Stuart, C.J.—In this case the Judge, after stating tbe 
opinion of the assessors and recording his own judgment, by wbieh 0 
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1878 
Aua> 15. 


Appel¬ 

late 


convicted the whole four prisoners of murder and sentenced them to death, 
has added to his judgment a ‘‘note” by which he endeavours to throw 
doubts on the conclusion at which he had arrived on the evidence. I feel 
it my duty to state that, in my opinion, this was a most unwarrantable 
proceeding on the Judge’s part, and that nothing that that note contains 
can be considered by us in disposing of tiie question w’hether the sentence 
shall be confirmed or not. Tlie reasoning of the note is also such as ought 
not to be made use of in a criminal case. The Judge states in this note Criminal. 

that he feels bound to express a doubt that has arisen in his mind as to the - 

complicity of Kundan and Dungar in the murder, “a doubt that,” he adds, 2 A. 33. 

“ is not supported by the evidence, but by the probabilities of the case.” 

The note further states that “ it is true that the direct evidence of the eye¬ 
witnesses is to the efi'ect that all four of the accused struck Shere Singh,” 
adding, however, “but in this country it is no uncommon thing for the 
most truthful witnesses to add to their evidence somewhat beyond wliat they 
actually saw,” although in his judgment he refers in terms of strong approv¬ 
al to the evidence of the principal witness for the prosecution, whom lie 
describes as “ a respectable-looking old man. who gave his evidence in a 
straightforward manner that convinced me of the truth of what he said.” 

The note states further “probabilities,” wholly unsupported by the evidence 
and I actually find in it the following extraordinary remark : ” although I 
have heard it stated out of Court that such were the real facts of the case 
(that is, his probabilities and surmises after the trial) no evidence is forth¬ 
coming to support itand the note ends with the following conjecture: 

"as it appears to me possible that the part taken by Kundan and Dungar 
in this affair way have been somewhat exaggerated, and as it is certain 
Shere Singh was aciwaffy killed by Lachraan and Chattar, I would recom¬ 
mend the remission of the capital sentence in the case of Kundan and 
Dungar.” Now, not a word of this is supported by the evidence, or any por¬ 
tion of it, which was given before the Judge himself at the trial, and I do 
nob see that we are driven to conclude that Shere Singh was actually killed 
by Lacbman and Chattar. On the contrary, there is evidence suggestive 
[36] of a different state of things. There are other uncalled-for remarks 
in this note, but I have stated enough to show its improper and unwar¬ 
rantable character, and to justify me in expressing the hope that such 
an inadmissible appendage to a criminal record may never be brought 
before us again. 

The facts and circumstances we have to coosidor appear to he these : 

The four convicts were all closely related to each other: three of tliem are 
brothers, and the fourth is a cousin, and they all lived together in the 
same enclosure. The deceased was one of the lambardars of the village, 
and he had on several occasions been obliged, in the discharge of his duty, 
to oust the accused from their holding; and bad feeling therefore existed 
between them and the murdered man, or rather on.their part against him. 

As the Judge points out, no less than six dillerent cases or causes of 
quarrel on his score were stated by Chattar and Lacbman before tlie com¬ 
mitting Magistrate, and there can be no doubt of the bitter enmity 
entertained by these men against the deceased. Nor is there anything in 
the evidence to show that this enmity was shared more largely by any 
one of the four than by the others. They appear to have been all actuated 
by the same ruthless feeling, and to have acted on the night of the 
murder on a plan preconcerted among them all. This concert and 
identity of motive will appear from the method and manner of the attack 
upon the deceased, as deposed to by the witnesses for the prosecution, 

■especially Khushali, who is described by the Judge as a respectable’, 
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1878 Straightforward, and reliable witness. From the evidence thus afforded 
Aug. 15. fof the 8th -Tune last, at about 9 p. sl, 

_ ' Tf bazar to his house with the witness 

Khushah. and they had reached a shop. Shafkafs shop, when the accused 
Appel- Lhattar Singh, accompanied by his brother Lachman Singh, came un from 

LATE ,, heavily on bis head with a lathi. The 

rpTM^.r immediately followed bv 

CRIMINAL, anotlier blow from Lachman Singh, and Shere Singh then fell sense- 

- less to the ground uttering these words—“2?nm, Ram.” Khushali the 

2 A, 33. '^itjiess cried out when he saw his companion thus assailed, but received 

a blow from Lachman which appears to have induced him to refrain from 

further interference. Meanwhile. [37] from a spot which appears to 

have been exactly or nearly opposite to tliat where Shere Singh had iust 

been attacked and felled by Chattar Singh and Lachman Singh, the two 

other accused. Kundan and Dungar, ran up. also armed with lathis aad 

beat Shere Smgh as he lay on the ground, on the head, also, as it would 

appear, ilie four murderers then ran off ])ursued by Aulad Ali, the 

chaukidar: but the four accused succeeded for the moment in reaching 

and securing themselves in their house, seeing which Aulad Ali returned 

aud found that Shore Singh was dead. The concert and identity not 

on y ot motive but action on the part of the whole four accused is thus 
shown. 


■u 1 *^ ^ ^^^l^erial. as against the concerted action and equal 

guilt ot the whole four criminals, to consider whether, when Kundan and 
Dungar came up and added their blows to those of the other two, Shere 
mg was then dead or still alive. The impression made upon me on 
this part of the case is that Shere Singh was alive, and bad not then 
breathed his last, and that in all probability the blows of Kundan and 
Dunbar sealed his Lite. On this subject the post morUm examination by 
e Civil Surgeon is very important. It results, in the first place, from 
this gentlemans report, dated the 9th June, that, when Shere Singh was 
attacked, ho was in natural and healthy condition of body, and when he 
first saw the body he described it as that of a "healthy looking man." 
On examination the Civil Surgeon found " the top of the head smashed 
in, skull fractured into small pieces, scalp torn, and brain lacerated and 
protruding. Such being the terrible nature of violence used against 
the unfortunate deceased, I scarcely think it reasonable to conclude 
that such fearful injuries were solely produced by the blows of the 
two fiist assailants, Chattar and Lachman; the condition of the heai 
on the contrary, indicates that the blows of Kundan and Dungar contri* 

small degree to the frightful state of things deposed to by the 
Civil Surgeon ; and whether the deceased was still alive or already dead 
when Kundan and Dungar attacked him with their lathis is. in 
opinion, immaterial to the question of their guilt. That they believed 
Sheie Singh to be alive when they attacked him I have no doubt what* 
evei, and I do not see that we are compelled by the evidence to coucluw 
that he was then dead. Such [38] would also appear to be the opinion 

formed by the Judge at the trial. For, in summing up the evidence a 

his judgment, he states that the witnesses for the prosecution tell t ® 
same story, and swear that all four accused deliberately and bajbarou^y 
murdered Shere Singh; they all say that Chattar struck first, and tb®® 
Lachman, and that the blows of these two dropped Shere Singh, ^ 
that the other two prisoners, Kundan and Dungar, hammered him wbw 
on the ground.” The Judge further states correctly that ^ tb® ° 
accused lay in wait for the deceased, took him unawares, closed in on 
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and beat his brains out.” I have carefully read the evidence, and have no 
hesitation in approving this statement of the effect of it. There can indeed 
be no doubt that this is a correct statement of the effect of the evidence ; 
and it shows, I think, that the whole four accused acted together and 
participated in the murder, and that they all are equally guilty. 

Finding, therefore, that I cannot make any distinction between the 
two sets of the assailants, I would confirm the sentence of death on 
them all. 

Oldfield, J. —Four persons have been convicted of murder, and 
sentences of death passed upon them and referred for confirmation. In 
respect of two, Kundan and Dungar, the Judge has added a proceeding, 
dated four days after lie passed judgment, from which it would appear 
that he subsequently entertained doubts of the guilt of these two prisoners, 
and he recommends the remission of the capital sentences in their cases. 

There can be no doubt of the guilt of Chattar Singh and Lachman Singh, 
and the evidence points to the conclusion that the attack with intent to 
murder Shere Singh was premeditated, lie had been sitting with Khush- 
ali, a witness, at the shop of Bakhshi Chaudhri. and at 8 or 9 r.M. the 
two were walking homewards, and liad arrived opposite the shop of 
Shafkat, not far off, when they were attacked by Chattar Singh and 
Lachman Singh. The former struck the first blow of a club, which was 
at once followed by a blow of a club from Lachman Singh, and the deceased 
fell on the ground. It then appears that the other two prisoners came up 
from the opposite direction and struck deceased when [39] he was down, 
and that all four ran off to their house not far off. where they appear to 
have resisted the attempt of the police to arrest tliem, and their arrest 
was finally made at 4 a.M. 

There appears to me to be no appreciable difference in tlie guilt of 
Chattar Singh and Lachman Singh, and I would confirm the sentences of 
death passed on them. With regard to Kundan and Dungar, I see no 
reason to distrust tlie evidence or to participate in the doubts which 
appear to have occurred to the Judge after close of the trial, and from 
reports which he must have picked up out of Court. The Judge admits 
that these doubts are not supported by the evidence on the record, nor 
does he inform us that he is in a position, or that the accused are able, to 
support them by any evidence which is capable of boing procured. 

On the contrary, the recorded evidence does not appear to be open to 
distrust. The accusations implicating these two persons were made with¬ 
out any delay by persons who have no interest to accuse them falsely ; the 
statements of the witnesses are consistent; and it is shown that these two 
prisoners were on or near the spot where the outrage occurred by the 
substance of their own statements ; and that they retreated with the other 
prisoners to the same house after the crime was perpetrated ; and they had 
equally with the others a motive for the murder. They seem to have 
joined in a conspiracy with Chattar Singh and Lachman Singh, but they 
did not begin the attack, and it is doubtful if the death-blows were inflicted 
by them : for these reasons I would commute the sentence of death passed 
upon them to transportation for life. 

[The learned Judges who heard the case differing in opinion as to the 
proper sentences to be passed on Kundan Singh and Dungar Singh, the 
case was consequently referred to a third Judge, with reference to the 
provisions of Ss. 271 and 287 of the Criminal Procedure Code.] 

^ concur generally in the view of the case taken by my 
hon ble colleague Mr Justice Oldfield, and am of opinioo that the claims 
of justice will be sufficiently met by the sentences proposed by him. 
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Present : 


1878 

Aug. 16. 


Mr. Justice Pearson and Mr. Justice Oldfield. 


, Appel¬ 
late 
Civil. 


2 A. 

3 Ind. Jur. 
220 . 


Ea.jpati Singh {Plaintiff) v. Ram Sckhi Kuar (Defendant). 

[iGth Aufjust 1878.] 

2 A. 40 = 3 Ind. Jur. 220. 

Registration-Acl nil of U7l. Ss. 17. cl. (’d), 40~Mortgage. 

lor the purposes of rcgistnition. the value of the interest created by a mott- 
fiage of immoveable property i.-; not the amount of the principal, but such 
amount with the interest thereon p.iyable at the time fixed in the bond. (I A. 
274. i?’,; 2 B. 353. Liss.) 

[Dias.. 5 M. 214 (2151, F., 2 A. 6SS (6S9).] 

In a suit instituted on tlie 2fith May, 1877, on an unreRistered bond 

dated the 9th August, 1873, which charged certain immoveable property 

\Mth the payment on tlie 3lst May, 1874, of Rs. 98 and interest thereon 

at one per cent, per mensem, the first Court decreed the plaintiff's claim. 

Tlie lower appellate Court on appeal held that the bond could not affect 

the immoveable property comprised in it, inasmuch as it created an 

interest in the property of the value of upwards of Rs. 100, and was 

nevertheless unregistered. The plaintiff preferred an appeal to the High 
Court. 


JUDGMENT. 

, ■ Pearson, J.—Tlie bond in suit, in reference to the ruling of 

this Court in Darshan Shigh v. Ilanuania (1) and other similar rulings 
m similar cases, undoubtedly required to be registered, and under S. 49 of 
Act VIII of 1871, cannot affect the property therein comprised, being 

immoveable property. We disallow the pleas in appeal, and dismiss the 
appeal with costs. 


APPELLATE CIVIL. 
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Appel¬ 
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Civil. 


2 A. 41. 


Present; 

Sit Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 

Gauri Dat and others [Defeiidants] v. Gt:r Sahai (Plaintifi) 
And Rckmin Kuar and another [DefcjidaJits). [22nd August 1878.1 

2 A. 41. 

Hitulu laic—^AHenniion — Reversioners, near and remote—Right of suif. 

A suit will lie by a person, though not the next reversioner, to set aside fiu 

alienation or other arrangement in respect of property made by the next reve^ 

sioner in fraud of or to the prejudice of the reversionary interests of tbe former. 
(H.O.R., N.W.P., (P.B.) 56, (Relied on.) 

tP.. IOC. 225 (230).] 

On the death of Tek Chand who had by his first wife three sons, 
Dario Singh, Nand Lai, and Sidh Gopal, and by his second wife one son, 
Sheo Prasad, a partition of the family estate took place. Dario Sing 
died leaving two sons, who died leaving each a son, the son of one beioS 
Gur Sahai, the plaintiff in the present suit, and of the other Raja Banii ® 
minor. Nand Lai died in September, 1863, le aving a widow, 

(1) 1 A. 274. ' 
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Kuar, a defendant in the present suit, and a daughter, Sitala Kuar, also a 
defendant in the present suit, who had six daughters, one of whom had 
male issue. Sidli Gopal died leaving a daughter. Sheo Prasad died 
leaving six sons, of whom five were defendants in the present suit. 
The sixth son of Sheo Prasad died leaving two sons, Ram Dayal and 
Sankata Din, also defendants in the present suit. Differences having 
arisen after the death of Nand Lai between the heirs of Sheo Prasad (who 
asserted that they were the reversioners to such estate, and Rukmin Kuar 
was wasting it) on the one side and Rukmin Kuar and Sitala Kuar 
(Sitala Kuar asserting that she was her father’s heir and entitled to 
succeed to the property on Rukmin Kuar’s death) on the other side, re 
the estate of Nand Lai, and the parties having referred the differences 
between them to arbitration, an award was made which, after reciting 
that it was made in order to protect the property, to perpetuate the name 
of the ancestor, and to perform ceremonies for the spiritual benefit of the 
deceased (Nand Lai) disposed of all the estate of Nand Lai between the 
parties to the arbitration. 

On the application of Sitala Kuar, this award was ordered to l)e filed 
in Court by the Subordinate Judge. Tlic heirs of Sheo Prasad subse¬ 
quently obtained possession from the Court of the property awarded to 
them. Gur Sahai, as a reversioner to the estate of Nand Lai, brought 
the present suit, against Rukmin Kuar, Sitala Kuar, and the heirs of Sheo 
Prasad for cancellation of the award as being fraudulent and injurious to 
his rights as such reversioner. 


1878 

AUG. 2 j. 


Appel¬ 

late 

Civil. 

2 A. 41. 


JUDGMENT. 

[44] Stuart, C. J. — The suit in which this appeal has arisen was 
instituted by the plaintiff Gur Sahai alone against Rukmin Kuar; her 
daughter Sitala Kuar, and other persons, descendants of Sheo Prasad, 
deceased, a male relative of Nand Lai, Rukmin Kuar’s husband. During 
the pendency of this suit an arrangement appears to liave been come to 
between the two ladies, defendants, and the plaintiff, to the effect that 
he would not in future make any claim in disturbance of, or in opposition 
to, the arbitration-award so far as it allotted property to Sitala Kuar, and 
that with that exception lie, the plaintiff, should liave a decree in liis 
favour; and in looking into the record I find that such an arrangement 
or compromise, under the name of a petition of cognovit, was filed, and 
it bears the plaintiff’s signature. The petition was sent for attestation to 
the Munsif of Fatehpur. who got it attested, and reported that the ladies 
expressed their consent; and there was thus an end to the dispute between 
them and the plaintiff. Hut the other defendants, the descendants of 
Sheo Prasad, being dissatisfied with tlie judgment of the Subordinate 
Judge, have preferred the present appeal, the form of which is thus 
explained, the respondents being not only the plaintiff but the two ladies 
with him. 

The compromise lietween these parties, however, does not affect the 
legal questions raised by the appeal before us. It has been argued at 
great length on both sides, and numerous autliorities have been referred 
to, but the case is a very simple one. The plaintiff seeks to set aside an 
arbitration-award made between tlio two ladies Rukmin Kuar and her 
daughter Sitala Kuar on the one side, and [43] the defendants Ram Dayal 
and other descendants of the deceased Sheo Prasad, on the other side, and 
the award disposed of the whole property in suit among these defendants 
themselves to the prejudice of the plaintiff and in disregard of his rever¬ 
sionary right. The. Subordinate Judge has given .the plaintiff a decree, 
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holding that according to the law of ilitakshara he has the reversion to 
the estate after Sitala Kuar. 

In support of the present appeal it was argued by the counsel for the 
appellants that the plaintiff had no such reversionary right as would 
enable him to maintain the suit, as his interest was too remote, and the 
learned counsel referred to several authorities in support of that conten¬ 
tion. But it is unnecessary for us to examine these, seeing that the 
appellants themselves in their written statement admit the reversionary 
liglit of the plaintiff, and that being so, the only question is whether he 
cap as such reversioner maintain the present suit to have the award set 
aside. Undoubtedly he can. 

The pleaders for the respondents refer to a judgment of the Full 
Bench of this Court, delivered on the 12th September, 1866, in the case of 
Doirar Eai v. Boonda (l) in support of the plaintiff’s right to maintain his 
suit against the defendants, appellants, and so far as it goes, that case 
clearly supports the plaintiff’s right of suit. I was not a Judge of the 
Court when tlie judgment of the Full Bench was delivered, but I have 
carefully considered it, and I fully concur in its ruling. But irrespective of 
it and on principle, the plaintiff, although not tiie immediate next rever¬ 
sioner, has clearly a right to protect such interest as he has in the estate, 
and for that purpose to maintain such a suit as the present, for his right 
of reversion is of such a nature, according to Hindu law, that it cannot be 
defeated should he survive Sitala Kuar. 

The judgment of the Subordinate Judge is therefore right, and the 
present appeal is dismissed with costs. 

Pearson, J.—The pleas set forth in the memorandum of appeal do 
not appear to have much weight. The award which the plaintiff sues to 
set aside has absolutely disposed of the property in suit in such a roaoner 
as to destroy his reversionary interest therein, which cannot be protected 
without or otherwise than by avoiding [46] the award in toto. Nor can it 
be admitted that no otliev arrangement than that made by the arbitrators 
for the discharge of the debts due from the estate of Nand Lai or incurred 
for the beneht of his soul was possible. 

These pleas were not indeed pressed upon us orally. The learned 
counsel mainly urged that the plaintiff' not being the next reversioner is 
incompetent to bring this suit. It is true that Sitala Kuar is the next 
reversioner on the death of her mother Rukmin Kuar, the present incum¬ 
bent. But the plaintiff alleges that these ladies have colluded with the 
defendants, appellants, in the matter of the award with the view of 
defrauding him. The suit is therefore maintainable under the authority of 
the Full Bench ruling of this Court in the case of Doivar Rai v. Boonda {!)• 
The learned counsel impugns that ruling, but we are bound by it. 

He further contended that Sitala Kuar would take her fathers 
estate after Iier mother’s death in full proprietary tenure, so as to be able 
to dispose of it absolutely, and that therefore the result of the arbitration 
to w'hich she had consented was not abnoxious to objection on the par^ 
of the plaintiff. Were the contention sound, he would not be tb® 
reversioner after her, and would of course have no locus standi in 
suit; but the contention is opposed to Hindu law prevailing in theseparjSi 
and is indeed inconsistent with the pleading in the last paragraph of tw 
written statement filed by the defendants (appellants here) in the Co^ 
below, wherein they admitted the plaintiff to be the next reversioner 
the female defendants to a moiety at least of the property in suit. 
would dismiss the appeal with costs. _ 

(1) H. C. R., N. VV. P.. P. B. Rulings. 66. 
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APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 

Ram Ghulam {Defendant) v. Chotey Lal [Plaintiff). 

[22nd August 1878.] 

2 A. 46. 

Registration Act III of 1877, Ss. 3Q, 75 and 77~Contract of sale followed by conveyance- 
Sutt to enforce such conveyance without resort to procedure under Registration Act 

Wher© ft contrftct of ?ftle is followed by a conveyance it nnt * 

the vendee to take steps under the Re.isLtion So con ^ I ?h egTsSa^on M 

innf the C,v,I Court for such redraw 

the Registration Act. relating to procedure, to be followed for the regis- 

tration of documents, are merely permissive, and do not exclude a suit for fhe 
en omement of a contract which includes an obligation to register the deed exe¬ 
cuted in pursuance of such contract. 

[Dia^. 9 C. 150 (153), 16 M. 341 (342) ; F.. 16 A. 303 {304) = U A W N 94 ■ R 4 r 

performance of a sale-contract by completion 
of the deed and its registration and delivery to plaintiff and possession of 
the property the plaintiff alleged in the plaint that the defcS had 
agreed to sell a certain dwelling-hou.se to him, and had on the ‘lUt 
October 1877 conveyed the san,e to him by 'a deed of sab, td had 
received a portion of the purchase-money, but that the defendant refused 
to regi^ster the deed of sale or to receive the balance of the purchase-monev 
and that ho. the plamtifl, was ready and willing to pay the balance of the 

purohase-money Tim defendant denied the e/ecutio/of theted o? sale 
and the receipt of any portion of the purchase-monev. and further pleaded 
that the suit was not maintainable. The first Court held fh,.f rUo .. 
could not be maintained ; but the lower appellate Court held that it was 
irnpossiblo for the plaintiff, under the circumscances of the case to have 
obtained relief otherwise than by the present suit, and finding that the 
defendant had executed the deed of sale, gave the plaintiff a decree direct 
mg 1 ^ legistration and for possession of the property. 

The defendant preferred a second appeal to the High Court. 

JUDGMENT. 

[48] Stuart, C J.—The order of the Judge is right, and this anneal 
must bo dismissed. The sections of the Registration relied on bv the 
Munsif are merely permissive, and do not exclude such a suit as the nre 
sent for the enforcoment of the contract of sale, which includes the oblLa 

OldpIf^h^ T-Tr dismissed with costs. 

Oldfield. J This is a suit for the specific performance of a sale 

'’h“ it was in thi powe" 1“ 

plaintiff to have applied under S. 36 to the registering officer to sn^Ln 
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the defeodant in order that the deed might be registered, there is nothing 
in that circumstance which can prevent his remedy by a regular suit for 
the specific performance of the sale-contract, including an order to the 
defendant to complete the same by registration. 

The pleas fail, and the appeal is dismissed with costs. The plaintiff 
will have a decree directing that he pay into the lower appellate Court 
Rs. 250, the balance of the purchase-money, if not already paid into the 
Court, within one week from the date of [49] this decree, and thereupon 
the defendant simll execute a deed of sale of the property in suit, cause 
registration and delivery of the same, and put the plaintiff in possession 
of the proi)erty sold, and defendant shall then receive the balance of the 
purchase-money. 


APPELLATE CIVIL. 

Present: 

Sir Bodcri Stuart, Kt., Chief Justice, and Nr. Justice Oldfield. 

Lala and another (Defendants) v. Hira SiNGH AND OTHERS 

(Plaintiffs). [22nd August 1878.] 

2 A. 49. 

1. Cess leviable according to village custom — Re-marringe of loidows—Mainlainabilily 
of SKt{—def XIX of 1873 (N.W.P. Land Revenue Act). S, 66. 

A Civil Court cannot enforce a cess leviable according to village custom on the 
re-marriage of widows of a particular sect, when such cess is not recorded in the 
settlement record, under the general or special sanction of the Local Govern¬ 
ment. (S. 66, N.W.P. Land Revenue Act.) 

2. Requisites of valid cwsfom. 

Among tbo cooditions essential for establishing a custom are that it is of remote 
antiquity, that it has been continued and acquiesced in, that it is reasonable, 
and is certain and not indefinite in its character. 

3. Entry of cess—Hot conclusive evidence of custom. 

The mere entry of a customary cess by a settlement officer may be important 
evidence of custom, but it is not conclusive proof of it. 

4. Cesses leviable on marriage^Inapplicahility of English analogies. 

Per Stuart, C.J.—That public policy favours marriage and that a custom, 
which allows the levy of a cc?s on marriages, is opposed to such policy, are con- 
.sidcrations derivable from English law and are inapplicable to cases 
country whore Zemindars sometimes claim such cessea on the strength of villa?® 
custom. 


JUDGMENT. 

[50] Oldfield. J. —The plaintiffs sue as zamindars of Nurpurl® 
recover Rs. 5, a sum which they assert they have a right to levy 9 ° 
sion of a second marriage of a widow of the Ramaiya caste, resident in 
their village, from the person who marries the widow. Both husban 
and wife have been made defendants, and plaintiffs rest the 
ancient custom, and support it by an entry in the administration-pa^ 
of the village drawn up in 1872, in course of the current settlement, 
by other evidence. The Court of first instance dismissed the suit, hoi 1 
that the evidence was insufficient to establish the right by 
that the administration-paper could not bind those who were no P*,, ^ 

to it. The Judge has held that the custom'has been established, a^n^ 

considers that the fact that the cess was. entered in the settlement 
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is a sufficient fulfilment of the provisions of S. 66 of Act XIX of 1873, and 
he appears further to consider that this Act is oot applicable to the case, 
as the admiuistration-paper was prepared before it came into operation! 

The defendant has appealed on several grounds, and without dealing 
with all, I am of opinion that the decision of the Judge cannot be 
affirmed, because the cess here claimed is not one which the law permits 
to be enforced in a Civil Court, and because no right by custom has been 
established, the Judge having failed to rightly appreciate the nature of the 
evidence necessary to establish a custom. 

The settlement administration-paper drawn up in 1872 contains an 
entry detailing certain cesses which tlie zamindars have a right to levy 
from artizans, and among them is an entry that a sum of Rs. 5 is levi¬ 
able as a zamindari due from the caste Ramaiya on occasion of “ karao ” 
or second marriages by widows. It is necessary for the validity of all 
such cesses that they be recorded at the time of settlement and sanctioned 
by Government. In the case before [31] us the settlement of the 
mauza had been commenced, and tho record which contains the entry 
of the cess had been drawn up while Regulation VII of 1822 was 
in force, but with reference to Ss. 2 and 37 of Act XIX of 1873, 
the settlement then in progress was brought under the operation of 
Act XIX of 1873, which is now the law in force, and it is essential to 
see whether those conditions which give validity to a cess under .Act XIX 
of 1873 have been fulfilled in this case. Tlie second paragraph of S. 66 
of Act XIX of 1873 applies to the cess in question, and by it a condition for 
its validity is not only that the cess be recorded by the settlement officer, 
but that it bo recorded after specialorgeneral sanction by the Local Govern¬ 
ment. But there is no evidence of any such sanction, nor has the settle¬ 
ment, as wo understand, received the final confirmation of Government. 
Any presumption there might be in favour of the entry of the cess having 
been made by the settlement officer after sanction had been obtained, is 
weakened in this case by the consideration that the record was drawn 
up before the now law came into force, which has particularly required 
that sanction to these cesses bo obtained prior to recording them. Tho 
claim is therefore not maintainable with reference to S. 66 of Act XIX of 
1873. 


Amongst the conditions essential for establishing a custom are that 
the custom is of remote antiquity, that it has been continued and acquies¬ 
ced in, that it is reasonable, and is certain and not indefinite in its 
character. To support tho custom in this case we have only the ovidonco 
of three witnesses. Ono of them is styled tho head of tho Ramaiya caste, 
who is said to be entitled to a part of the cess ; another is tho plaintiff’s 
hunily priest; another the patwari; it is obvious that their evidence should 
bo received with caution, as they appear to have reasons for supporting 
the plaintiffs’ but accepting what they say, it is clear that no custom lias 
boon ostablishod, and that any payments hitherto made, have been ex¬ 
ceptional and voluntary. 

Bhagwan Das, patwari, says that before tho administration-paper 
was drawn up in 1872, by which the cess was fixed at Rs. 5. every one 
paid according to his means, and that there liave been five marriages of 
the kind in 1875, and no cess has been paid, but it was disputed in all. 

182J Nilapat, tho priest, can only say, in a general way, that the 
cess IS paid, but he allows none has been paid for the last two years- 
and Hira, who styles himself the headman of the Ramaiya caste, and 
claims a cess for himself, admits that be has never realised the cess 
hitherto. Nor is it clearly shown from what particular person the cess 
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is claimable. No right by custom can be established on the above 
evidence, and the plaintiff’s case is not assisted by two decrees which he 
files to show that the cess has been decreed. 

With reference to the entry in the administration-paper, no doubt 
the proceedings before the settlement officer recording a custom are to 
be received as important evidence, but they must be weighed against 
evidence on the other side, and their value has to be properly appreciated. 
In the case before us, the entry is entitled to little weight, for not onlyig 
it not shown tliat it was recorded as the law requires, but it appears for 
the first time in the record of the tenth settlement in 1872, and it was 
made manifestly in the interest of particular parties with a view to 
estahlisli claims against persons who have not been shown to have been 
parties to the proceedings, for although the record purports to be attested 
by Umer, as headman of the Ramaiya caste, he was himself interested 
in having such a cess recorded, and his authority to represent the caste has 
not been sliown. 

It is unnecessary to deal with the other pleas in appeal, as, for tbe 
above reasons, I am of opinion that the claim is not maintainable, and I 
would reverse the decree of the Judge and dismiss the suit with costs. 

Stuart, C. J.—I entirely concur in and approve the view taken of 
this case by Mr. Justice Oldfield. I would only wish to add a remark on 
a point which was strongly insisted on at the hearing by the counsel for 
the appellant, namely, that the alleged custom, even if proved, was 
supposed to public policy which favours marriage. But in my opinion that 
is a consideration derived from the judgments of English Courts which is 
not applicable to a case like the present. In other respects I agree with 
Mr. Justice Oldfield. The appeal is allow'ed, the decree of the Judgfl 
reversed, and the suit dismissed with costs in all the Courts. 


APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Ur. Justice Pearson. 


Raynor {Plaintiff) v. The Mussoorie Bank (Defendants). 

[22nd August 1878.] 

2 A. 35. 

Will, Construction of—Trust. 

Technical language is not necessary to create a trust. Words of recomoeo^' 
tiou, request, entreaty, wish or expectation, addressed to a devisee or 
will make him a trustee for the pcr.son or persons, in whose favour 
sions are used, provided the testator has pointed out, with sufficient . 
and certainty, both the subject matter and the object or objects of the lo 
trust. , 

Where, therefore, a testitor stated in his will, " I give to my dearly j 
wife the whole of mv property, both real and personal, including my get 

Promissory notes, Delhi Bank shares, etc., feeling confident «• 

justly to our children in dividing the same, when no longer tha 

and she, by her will, left the Bank shares to one of her children; glie 

first will gave the widow a life-interest only in her husband’s property. ^ 
became a trustee of bis estate, with a power of appointment in -at 1* 
children, and that the Bank shares devised to one of her children, H 

sold in execution of a decree against the executors of tbe widow s 
portion of her estate. r ‘ 

References :-C«micfc v. Tucker. L. R. 17 Eq. 320; 

Beav. 172 = 11 G. & F. 613, cited in Tudor’s Leading oases in Eqmty. 
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^ W iV’ ; L- R- 18 Eq. 414 : Jarman on 

fiTk I'fiwin on Trusts 

bth Ijid.. 121. ' 


William Raynor, by his will, left to his wife Mary Anne Raynor, the 
whole of his property in the confidence that she would act justly to their 
children in dividing tlie same when no longer required by her. Mary 
Anne Raynor, by her will, left certain property to each of her children, 
^ving the plaintiff in this suit amongst other property 24 shares in the 
Delhi arid London Bank. Ltd. The shares were attached in execution of 
decide obtained by the Mussoorie Bank against the executors to the estate 
of Mary Anne Raynor, as belonging to her estate. The plaintiff sued to 
establish his right as proprietor to such siiares. On the first Court dis¬ 
missing the plaintiff’s suit, he appealed to the High Court. 
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JUDGMENT. 

[56] Stuart, G. J.—I am clearly of opinion that the Subordinate 
Judge is wrong, and that this appeal must be allowed. The portion of the 
will material for the question before us is as follows: “I give to my dearly 
beloved wife Mary Anne Raynor the whole of my property, both real and 
personal, including my Government Promissory notes, Delhi Bank shares, 
my house at Firozpur, No. 50, together with all my plate and plated- 
ware, and whatever money, furniture, carriages, horses, &c., mav bo in 
my possession at the time of my decease, together with all monies duo or 
which may afterwards become due, feclino confident that she will act just¬ 
ly to our children in dividinq the same when no longer required by her.” 
These last words undoubtedly create a trust in Mrs. Raynor for the bene¬ 
fit of her children, and limit her own estate in the property to a mere 
life-interest, or to the income of the property so long as she may require 
it. The testator feels confident that his wife will act “justly ” to their 
children, that is, he tells her by this will he expects that she will act 
towards them not from mere caprice, but fairly, and he confides in her 
sense of justice towards them, and she is to act in this way by dividing 
the same, that is, by dividing all the property immediately before described. 
In fact the will makes Mrs. Raynor a trustee with a power of appoint- 

[STJment over the whole property comprised in the will in favour of the 
children. 

The authorities referred to at the hearing strongly support this view 
of the relative position of Mrs. Raynor and her children, and the case of 
Curnick v. Tucker (1) cited by the counsel for the appellant appears to be 
directly in point. There the testator by his will said- “ I hereby appoint 
my dear wife, Elizabeth Tucker, solo executrix, to whom I leave all my 
property, landed, personal, and of every description whatsoever and where¬ 
soever, for her sole use and benefit, in the full confidence that she will so 
dispose of It amongst all our children, both during her lifetime and at 
decease, doing equal justice to each and all of them.” In deciding the 
case Vice-Chancellor Hall observed “I consider that I am not at liberty 
to hold otherwise than that there is a gift to her for life, with a trust 
imposed upon the property in favour of the children, and with a power to 
her of disposition between or amongst them in such shares as she may 
^ink fit.” And again : “ I hold, therefore, that this is a gift to Mrs 
Tucker for life, with a power of disposition amongst her children in her 
lifetime, or by deed or will, as she may deem fit.” Indeed this is a 
^ronger ^oase than the present, for there the property was left to Mrs 
Tucker for her sole us e and benefit.” and yet the Vice-Chancellor held 

(1) L. B.. 17 Eq„ 320. ^ ' 
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that the words which immediatelj’ followed created a trust in her for the 
benefit of the children, whereas in the present case there is no gift to the 
wife for her sole use and benefit, but the property is given to her openly 
without any such qualification, and with the declaration of the testator’s 
expectation and intention that she is ultimately to divide the property 
among all the cliildren. This is a trust which may be executed for the 
children, and not the mere expression of a feeling or sentiment in their 
favour. Tlic same principle will be found stated with great clearness and 
force in Lewin’s well-known work on Trusts, 6th Ed., p. 115, and in Jar¬ 
man on Wills, 3rd Ed., vol. i, p. 356. 

Pearson, J.—The terms of Captain Eaynor’s will are: " I give to ray 
dearly beloved wife Mary Anno Raynor the whole of my property, both 
real and personal, including my Government Promissory notes, Delhi Bank 
shares, my liouse at Firozpur, No. 50, togetlier with my plates and 
l)latodware. and whatsoever money.[58]furniture, carriages,horses,&c.,may 
be in my possession at the time of my decease, together with all monies 
due or which may afterwards become due, feeling confident that she will 
act justly to our children in dividing the same when no longer required by 
her." 


“ Technical language,” says Mr. Jarman in his Treatise on Wills, is 
not necessary to create a trust. It is enough that the intention is apparent. 
Tims it has been long settled that words of recommendation, request, 
entreaty, wish, or expectation, addressed to a devisee or legatee, will make 
him a trustee for the person or persons in whose favour such expressions 
are used, provided the testator has pointed out, with sufficient clearness 
and certainty, both the subject-matter and the object or objects of them 
tended trust. 


The doctrine thus stated is sanctioned by the authority of decisions 
to which we have been referred, and I accept it as sound. Apph'ipfi 
it to Captain Raynor's will, I cannot doubt that his widow under its 
terms became a trustee of his estate for their children, and that her own 
interest in it was a limited one. She was at liberty indeed to use it for be 
own deeds, but w’as bound to divide it among them when no longer w- 
(]uired by her. She performed this duty by the will executed by her on tbe 
5th September, 1868, and by that instrument she bequeathed to the pls’b 
tiff the twenty-four shares in the Delhi and London Bauk which aije 
subject matter of the present suit. It would seem to follow that the shai 
in question belong to the plaintiff and cannot be sold in execution o 
decree as the property of the late Mrs. Raynor. 
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APPELLATE CRIMINAL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, 


The Empress of India v. Nadua. [26th August 1878.) 

2 A. 53. 

Crim. Pro. Code, 1872, Ss. 36, 270, 271—Confir7nation by Sessions Judge oj 

by Deputy Commt5sio?;^r— Appeal. g 

Where a conviction passed by a Deputy Commissioner, g^. 

Crim. Pro. Code, is confirmed by a Commissioner, having epP*** 

sions Judge, to whom tho former is subordinate, it is doubtful whetbe 
lies to the High Court. In accordance with the practice of the Alla a 
Court, such an appeal was admitted. 

[Not F., 13 C. 162 ; F., 6 A. 341; R., 7- A. 528, 12 A. 129, 31 C. 511.3 
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A person convicted of a certain offence by the Deputy Commissioner 
invested with the powers mentioned in S. 36, Cr. P.C., and sentenced by 
him to rigorous imprisonment for four years, and such sentence being in 
accordance with the provisions of the same section of the Code confirmed, 
appealed to the High Court. 

JUDGMENT. late 

[S3] Stuart, G.J.—I doubt very much whether this appeal lies. CRIMINAL. 

The original trial took place before Mr. Liston, the Deputy Commissioner _ 

of Jhansi, and, as directed by S. 36 of the Criminal Procedure Code, the 2 A 53 
sentence was confirmed by Mr. Webster, the Commissioner, who, I)y 
Resolution of the Government, North-Western Provinces, of 1862, has the 
powers of a Sessions Judge, and to whom Mr. Liston is subordinate. But 
neither S. 36 nor any other provision of the chapter, Ch. IV, of which it 
forms part, contains anything respecting an appeal from such a conviction 
and sentence to this Court. 

By S. 270 of the Code it is provided that any person convicted on a 
trial held by an officer invested with the powers described in S. 36 may 
appeal to the High Court, but that no appeal in such case shall lie to the 
Court of Session. This would apply to the present case if the procedure 
had stopped with the trial before [Si] Mr. Liston, the Deputy Commis¬ 
sioner ; but the peculiarity is that here the sentence was confirmed by 
the Commissioner, as it had to be by law, and it would seem anomalous to 
allow an appeal to the High Court from a conviction and sentence by an 
inferior Court like that of a Do])uty Commissioner over tiie head of, and 
in fact ignoring what had been done by, the superior oflicer, the Commis¬ 
sioner. The last provision of S. 270 allows a sentence of an Assistant 
Se-ssions Judge to be appealed to the Higli Court, a provision which has 
obviously no application to such a case as this. 

The only other section respecting appeals to the High Court on con¬ 
victions on a criminal trial is S. 271, which provides that any person 
convicted on a trial held by a Sessions Judge may appeal to the High 
Court. But neither does this section apply to a case like the present, for 
here the trial was not by the Sessions Judge, but an inferior officer, and 
the Commissioner, who no doubt had the powers of a Sessions Judge, 
simply confirmed the sentence. 

Under these circumstances I would have felt disposed to refer the 
case to a Full Bench with the question whether the appeal to this Court 
lies. But it would appear that the practice of this Court has been to 
entertain those appeals whether the sentence was confirmed by the Sessions 
Judge or not, and a list of cases, going over a period of three years, lias 
been supplied mo by the Office in which the appeals were entertained and 
apparently without objection. No such cases have come before myself, 
and the question does not appear to have been raised before any other 
Judge, the validity of the appeal having apparently been assumed. For 
myself I confess that I doubt tlie legality of the procedure. It may have 
been intended to allow an appeal to this Court in such a case as tlie 
present, but that intention does not in my opinion appear from the 
sections of the Code of Procedure to which I have referred. In deference, 
however, to the practice of the Court, or such practice as the Court has,' 
tocitly at least, sanctioned, I refrain from making any order calling it in 
question, especially as such practice is on the side of the right of appeal in 
a criminal case, which I consider ought always, if possible, to be favoured. 

In the present case the appeal is dismissed and the conviction and 
sentence affirmed. 
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APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


Hamid Ali (Plaintiff) v. Imtiazan and others (Defendants). 

[1st November 1878.] 

2 A. 71. 

1. Mahovicdayi Laic—Husband and wife — Divorce—Repudiation by ambiguous expres¬ 

sions. 

Under Mahomedan law. ambiguous expressions, used by an angry husband 
intentionally, to the effect that he would regard her in any other relationship 
but that of a wife, amount to a divorce, and such a divorce becomes absolute if 
not revoked within the time allowed by law. 

2. Custody of minor daughter—Fattier's right thereto. 

A member of the Swnni sect, who has divorced his wife, cannot claim the 
custody of bis minor daughter until she attains puberty. 

[l-Appr., 12 M. 63 (67); R., 106 P.R. 1891.] 

Suit in whicli the plaintiff, a Muhammadan of the sect of Sunnis, 
claimed, amongst other things, to recover his wife and his infant 
daughter. 


ORDER OF REMAND. 

[73] Turner, J.—The words used by the appellant to his wife appear 
to fall within the class of ambiguous expressions. By saying, if you go to 
your father's house you are my paternal uncle’s daughter, the appellant 
intended to declare that he would regard her in no other relationship, 
and not receive her back as his wife. This if spoken with intention (as it 
doubtless w’as), constituted a divorce, which became final if it was not 
revoked within the time allowed by law (l). The appellant alleges it was 
so revoked. The Court of first instance found that the appellant did not 
recall his wife for a year, a finding which appears possibly inaccurate. The 
whole of the questions on the merits were raised by the very general ex¬ 
pressions used in the memorandum of appeal, but the issue as to revocation 
was not determined. The lower appellate Court must try the following 
issue: Was the divorce revoked within the period allowed by law? On 
the return of the finding ten days will be allowed for objections. Regarding 
the custody of the daughter, if it be found that the divorce was not revoked, 
the daughter must remain with her mother until she has attained the age 

of puberty. ^ a u a 

The lower appellate Court found on this issue that the plaintiff na“ 

not revoked the divorce. 


JUDGMENT. 


Turner, J.— No objection having been taken to tbe^ finding on the 
issue remitted we accept it. The appeal fails and is dismissed with pos 



(1) Saillie’s Digest of Muhammedan Law, p. 22.8. 
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APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 


Uda Begam {Plaintiff) v. Imam-ud-DIN [Defendant). 

[6th November 1878.] 

2 A. 74. 

Execution o/ decree—Appeal from order in execution-C.P.C. {1659)—Act 2 of 1868 
{General Clauses Act), S. 6. ' 

Pearson. J.—An order of a District Judge, passed on appeal from an 
order in execution proccediugs amounts to a decree within the meaning of S. 2 
C P.C- (1877), and is, therefore, appealable under S. 584 of the C.P.C. (1877)' 
as well as under the C.P.C. (1850) though repealed, with reference to S 6 of 
the General Clauses Act. 1 A. GG8 (F. B,), F. 

Per Stuart, C.J., co»i(ra (I A. GG3 (P.B.) criticised). 

In execution of a decree for the removal of certain buildings passed 
by the High Court in special appeal, the Court executing the decree 
ordered, on the 11th Decmber, 1876, that the plaster on the walls of a 
sidkari ” numbered 6 in a map of the premises should be removed. 
The lower appellate Court having set aside the order on the 22nd Sep¬ 
tember, 1877, the decree-holder appealed to the High Court. 

JUDGMENTS. 

[76] Pearson, J.—The admissibility of this appeal has been virtu¬ 
ally determined by a recent Full Bench judgment (1) wiiich, until over¬ 
ruled, is binding on us. In my opinion the appeal is admissible, the lower 
appellate Court’s order being a decree within the scope of the definition 
contained in S. 2, and consequently appealable under S. 584 of Act X of 
1877, as well as under Act VIII of 1859, notwithstanding its repeal, in 
reference to S. 6 of Act I of 1868. On tiie merits the appeal, in my 
opinion, fails entirely. The first Court dismissed the claim to No. 6. 
The High Court certainly did not decree that claim expressly ; and there 
is nothing in its decree or its judgment, or in the judgment of the first 
Court relating to the plaster oti the “ sidkari." The appeal appears to be 
frivolous and vexatious as well as groundless, and I would dismiss it with 
costs. 

This opinion was recorded by me at the time of the hearing of this 
appeal on tlie 19th August last, and I have to-day for the first time been 
made acquainted with the views entertained by the Chief Justice, who in 
the judgment just now delivered by him, not only expresses his reasons 
for dissenting from the Full Bench ruling to which reference was made in 
the first part of my judgment, but sets aside that ruling and dismisses the 
appeal as inadmissible. Under the circumstances the proper course would 
have been, I^conceive, to refer the point in question again for the considera¬ 
tion of the Full Bench ; and in order that such course may be taken, if 
deemed advisable, I feel it to be ray duty to require a reference of this 
appeal to another or other Judges of the Court under S. 575 of Act X of 
1877t 

Stdart, C.J.—If I could regard this appeal as before me on its merits, 
I would probably concur in the opinion of my colleague Mr. Justice Pear¬ 
son, that it is frivolous and groundless and ought to be dismissed. Bub 
there is a preliminary question for myself which this case affords me the 
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first judicial opportunity I havo had of considering, viz., whether this 
appeal should liave been admitted to a hearing at all. In other words, 
whether such an appeal lies. And with whatever result or consequence, I 
feel it mv dutv to record the opinion I have formed on that question. 

[76] It is suggested that the admissibility of this appeal has been 
virtually deterniined by a I'ecent Full Bench judgment of this Court (1). 
That judgment was delivered during my short absence from the Court on 
privilege leave and at once carried into practice, without any previous 
consultation or communication with myself; and, had the circumstances 
not been so exceptional, it might have been considered to be binding on 
me, although I was precluded from hearing the argument and judicially 
considering the reasons on which the judgment is founded. I would have 
preferred that so important a question, and raised for the first time under 
the f.ew Code of Procedure, had been delayed till my return to the Court. 
When I left on short leave, on account of the state of my health, I had no 
reason to believe that any such question would have been brought forward 
in my absence; and from the nature of the case I could not have antici¬ 
pated, and I did not anticipate, that any such proceeding would have been 
entertained: for the question came up before the Full Bench on a refer¬ 
ence made by Mr. Justice Turner, dated the 13th November, 1877, and a 
number of other appeals of the same kind having in the meantime been 
presented, it was felt by the Court generally that owing to difficulties of 
interpretation arising out of the peculiarities of the provisions of the new 
Code, some action should be taken by the Court, and it was proposed by 
one of tlie Judges that the Legislative Department of the Government of 
India should be addressed on the subject, and a letter going fully into the 
difficulties of construction to which I have referred was proposed for adop¬ 
tion by the Court. That mode of proceeding was, however, ultimately 
abandoned, and the question was allowed to await judicial determination 
on a suitable opportunity. Such was tlie state of things when I left the 
Court on leave at the end of April last, and I very much regret that that 
opportunity was found almost immediately after my departure, and now all 
the more from my having formed a deliberate opinion contrary to the 
conclusion of the Full Bench ruling, for It is possible that, if my colleagues 
had been made acquainted with the reasons on which my opinion has 
been formed, tliey, or some of tliem, might not ultimately have concurred 
in the decision which they were induced to accept. 

[77] The reference by Mr. Justice Turner, which gave rise to the 
case before the Full Bench, records an admission directly opposed to the 
subsequent Full Bench ruling, for the reference is in these terms: It is 
admitted that no second appeal lies in this case under the new law, and 
it appears to me that the application is governed by the new law. I refer 
the point to the Full Bench at the request of the pleader, and because ! 
am told that there is a difference of opinion in the Court on the point. 
The Court was then full, and the differonco of opinion correctly referred 
to in this reference did, so far as the question had then been considered, 
undoubtedly exist; and if there was to be a judicial determination on the 
question, which had given rise to this difference of opinion, it was to the 
last degree expedient and desirable that that determination should^ have 
been arrived at by deliberation among all the Judges and not m t 
absence of, or to the exclusion of, the Chief Justice. .. 

I may also here observe that the difficulties of construction, whic^ 

had been anticipated in relation to certain of the provisions of the ne 
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Code of Procedure, have to some extent been recognised by the Govern¬ 
ment of India; and a Bill to amend the Code has for the purposes been 
introduced into the Legislative Council, and by the kindness of His Excel¬ 
lency the Viceroy, I have been favored with a copy of that Bill, and of the 
statement of the objects and reasons in support of it. But, excepting in 
so far as we have the opinion of the Member of Council, who prepared 
that statement, the Bill so introduced does not appear to me to touch the 
■question of the competency of such an api)eal as that now under considera¬ 
tion. By S. 31 of this Bill it is proposed, among other things, to enact 
that from Cl. (j) the following words shall be omitted, vis., “ of the same 
nature with appealable orders made in the course of a suitand from the 
statement of the objects and reasons of the Bill, the opinion would appear 
to be entertained that “ the result will be to restore the first of the two 
appeals given in effect by Act XXIII of 1861, S. 11, against all orders 
determining any question relating to the execution of a decree and if it 
had been proposed so expressly to provide in the Bill, no doubt the effect 
would be to allow a special or second appeal in such a case as that 
determined by the Full Bench ruling, and also in such a case as [78] 
that now before me. But the correctness of such an opinion depends 
on another question, no doubt expounded by that ruling, but as to which 
I have myself entertained serious doubts, viz., whether the effect of S. 6 
of Act I of 1868, the General Clauses Act, is, notwithstanding the repeal 
of Acts VIII of 18>59 and XXIII of 1861, and the express provisions of 
the new Code of Procedure, to keep alive the law provided by S. 11 of 
this latter Act, and to apply the remedy of special appeal in tlio case 
■of orders passed in execution of a decree. I have said that I liavc enter¬ 
tained serious doubts wliether such is the effect of S. G of Act I of 1868. 
Indeed, I may at once say that the opinion I have formed is that that 
Act cannot havo any such effect, and I shall presently explain my reasons 
for holding that opinion, and chat therefore the Bill which lias been intro¬ 
duced to amend the new Code of Procedure will fail in effecting the object 
apparently intended by it in this respect. But that Bill has not yet been 
passed, and we cannot anticipate in what form or to what effect it may 
ultimately be adopted as an Act of the Legislature. But to put an end 
to all such doubts and difficulties, it would be far better to provide 
■expres.'ily that the law of S. 11 of Act XXIII of 1861. as interpreted and 
applied previous to the passing of the present law of procedure, shall, 
notwitlistanding any provisions to tho contrary in the new Code, continue 
to be the law of procedure to be observed by the Courts, than to leave it 
to the uncertainty implied in the statement of the objects and reasons. 
The former course would put an end to all controversy, while the latter 
would leave the matter open to dispute: and it is to be remembered that 
all the four High Courts have not yet pronounced an opinion on the 
question of the validity or otherwise of these appeals from orders. 

With these general remarks I now proceed to consider tlie question 
of tho admissibility of the present appeal, and therein the argument for 
and against such a proceeding. 

The order appealed against was one made in a suit to obtain posses¬ 
sion of a house, and to demolish another which, as alleged bv the plaintiff 
had been improperly built on her land. The judgments'of the lowe^ 
Courts were both against the plaintiff's claim, and she preferred a special 
appeal to this Court, which reversed [79] the judgment of tho lower 
Courts and decreed the plaintiff’s claim in full. In the proceedings m 
execution of this Courts decree, the Munsif. under a misapprehension as 
to Its full moaning and effect, made an erroneous order dated the 11th 
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December 1876, but which on appeal to the Judge was corrected by aji 
order dated the 22nd September 1877, and the execution of the decree so 
corrected was ordered by the Judge. 

From that order of the Judge an appeal, in the nature of a special or 
second appeal, has been presented to this Court, and the question is 
whether such a proceeding is valid and admissible. According to the Full 
Bench ruling, delivered under the circumstances which I have explained, 
such an apiieal is valid, and no doubt if the legal effect of S. 3 of the new 
Code and of S. 6 of the General Clauses Act (to both of which provisions 
I shall presently advert) is, in a case like the present, still to keep alive 
the entire procedure allowable under the old Code, such a ruling would be 
correct. But the opinion which I myself have formed, after having 
carefully and studiously considered the question, and the sound principles 
of legal construction which have ever been recognised by the Courts in 
England, and applied by them to the interpretation of statutory laws, is 
that no such appeal lies. 

By S, 3 of the present Procedure Code. Act X of 1877, it is provided 
that “ nothing herein contained shall affect the procedure prior to decree 
in any suit instituted or appeal presented before the Code came into force." 
In this provision the meaning of the word “ herein " lias to be considered. 
Docs it moan the whole Code or merely the paiticular section of which it 
forms part? If the former, I would then be disposed to hold that the Full 
Bench ruling was right in its conclusion, although on different reason¬ 
ing from that on which the judgment is based, for then there would be 
nothing to qualify or limit the application of this S. 3 or of 5. 6 of the 
General Clauses Act, the entire new Code being thus simply exempted 
from any operation in the cases contemplated by S. 3; and, as another 
consequence, tlie application of S. 6 of the General Clauses Act would be 
left unimpeded by any legal considerations arising out of the new Code. 
But the Full Bench ruling by my colleagues appears to assume that, in 
the portion of S. 3 which I have quoted, the word '* herein’’ applies 
[80] only to the particular section, S. 3, of which it forms part, and in 
this respect T concur in the ruling. I think it could never have been 
intended that the word “ herein ” should have the sweeping effect involved 
in the other view I have referred to, and that it was not contemplated 
that the other sections of the new Code relating to appeals should be 
excluded from consideration iu connection with S. 3. The more sound 
construction therefore would appear to be that the repeal of the enact¬ 
ments, as provided by that section, should not affect the procedure pnor 
to decree, so far as that procedure itself is concerned; and that to sucn 
extent the old procedure, notwithstanding its repeal in other respects, i* 
still pro tanto saved as regards procedure prior to decree in suits instituted 
or appeals presented before the new Code came into force. In the presen 
case the date of the Judge’s order in appeal to him which is now 
to be the subject of a special or second appeal to this Court is the 
September, 1877 : and being an appeal undoubtedly contemplated T 
S. 3, and having been presented before the new Code came into force, 
whole procedure, that is the tvhole procedure which led up to it, is save 


md unaffected by the new procedure. 

The question, however, whether the saving of the old ™ 

such a case as this of necessity includes and carries with it the rign ^ 
second appeal to this Court is, in my opinion, a very different ond- 
im aware that it has been considered that an appeal is a mere s ^ 
step in one course of procedure till final disposal of the suit. Bu 
Dpinion I do not hold, nor do my colleagues apparently, for in one pa 
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their judgment they state— The Code following the usage in this country 
does not treat appeals as mere stages in a suit,” although in a previous 
part of the same judgment they affirm that “ an appeal is in fact a stage 
of a proceeding.” My own opinion is that an appeal is not a necessary 
part of procedure. It is under the control of the parties after decree in 
the original suit. It is not therefore a necessary stage, but may be availed 
of or not, according as the original decree is regarded by the party against 
whom it is given. Irrespective of any such appeal, the procedure in an 
original suit, not only prior to but inclusive of a decree thereon, is not 
only complete, but a completed proceeding in itself, carrying with it a 
[81] final result within its own limits, in the shape of an operative decree 
capable of full execution and final satisfaction, and there is thus a finis litis. 
But if the unsuccessful party is dissatisfied with a decree so given against 
him, there are rules and regulations for an appeal to a higher tribunal, 
and of these he may take advantage ; but such a proceeding is no uccfissai'y 
part of the original suit, but a separate and independent proceeding to be 
availed of, not at the mere bidding of the law or of the appellate Court, 
but as he himself, the defeated party, may in his discretion deem prudent! 
or as be may be advised. This view of the distinction between the 
procedure in an original suit, whether prior to or terminating in a decree, 
and an appeal therefrom, I shall further illustrate and support by authorities 
in a subsequent part of this judgment. 

As to the procedure mentioned in S. 3 of the new Code. I understand 
by it the complete "procedure prior to decree,” and that therefore after 
such decree the procedure provided by the new Code was to determine all 
that was to follow. Therefore if it be found in such cases that the new 
Code did not provide for a second appeal, no such second appeal should 
be allowed. Now. remembering that S. 3 of the new Code has the limited 
meaning given to it by the Full Bench judgment of my colleagues, con¬ 
curring, as I repeat I do, in that view, and that only the repealed enact¬ 
ments mentioned in the first part of S. 3 and not the whole Code, are 
excluded from consideration, it appears to me that we are bound in the 
first place to read and apply S. 3 as limited and controlled by other pro¬ 
visions of the Code relating to appeals, that is, to read them toiietlier, and 
not against each other, allowing effect to the old Code excepting in so far 
as it appears to be controlled by the new Code. 

On the same principle I would read S. 6 of the General Clauses Act 
With and not against the new Code. It is, indeed, not a little remarkable 
that the new Code of Procedure from beginning to end makes no allusion 
to this Act; it is not referred to in any express provisions of the Code nor 
18 it to be found in the schedule of repealed Acts. My respect for the 
Legislature forbids me assuming that it was overlooked or disregarded by 
the framer or framers of the Code, but that the intention was to allow it 
not unqualified [82] operation, but such legal effect as it might have consist-' 
ently with the provisionsof the new law ; and it appears to me that a 
ooDBtruction which makes two separate laws consistent, that is, capable 
of being read together, is to be favoured rather than one which makes 
them contradictory of each other. This view of the relative operation of 
these two laws I shall also presently illustrate and support by authority 

But, before proceeding further with the explanation of my own viewa 
on the subject of these appeals from orders. I would adverb to the iudg- 
ment adopted by my colleagues during my recent brief absence from the 

O / lu tbe reference before them, and alluding 

to 8. 3 of the new Code and S. 6 of the General Clauses Act, the judgment 
refers to a Full Bench decision of the High Court of Bombay, In the 
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matters of Ratnasi Kalianji (1), in support of the opinion expressed by the 
learned Chief Justice, Sir Michael Westropp, that the chapter of the Code. 
\Yhich deals with the execution of decree is prospective, and does not 
affect proceedings already commenced. Tlie Court consisted of the Chief 
Justice and four other Judges, and of these, two Judges, Mr. Justice 
Green and Mr. Justice West, concurred with the Chief Justice, while the 
other two Judges, Sir Charles Sargent and Mr. -Justice Bayley, dissented. 
But the opinion of the Chief Justice, referred to in the judgment of my 
colleagues, was expressed in a totally different case from the present, for 
it was whether the imprisonment of a debtor in execution of a decree 
under the old Code should be determined by that Code or by the new. 
Code, there being a considerable diff erence between the two in this respect. 
The Court held, and very reasonably, that the law under which the 
decree had been made must determine its execution, and that the new 
Code could not have adversely retrospective effect, and that the execution 
of the decree and the incarceration of the debtor under it was clearly ‘ a 
proceeding commenced ” within the meaning of S. 6 of the General 
Clauses Act. But that is a totally different question from that relating 
to an appeal from an order of this kind ; it was simply a question wliich 
of two laws, gencrically of the same nature, should have opertion, the law 
under which the decree was made or the new law ? the letter plainly [83] 
intending tlecrees made under its own provisions. I have read the whole 
of this judgment l)y my learned and esteemed friend the present Chief 
Justice of Bombay with the greatest respect and with much sympathy, 
and, I may add, with admiration of its legal reasoning and the judicial 
lauguage in which it is expressed. One of the other Judges, Mr. Justice 
Green, who concurred in the conclusion arrived at by tlie Chief Justice on 
the question before the Court, referred to a previous Full Bench ruling of 
the same Court in the case of Ratanchand Srichand v. Hayiviantrav 
Shivhakas (2), by which it was decided that, under the words “proceed¬ 
ings commenced ” in S. 6 of the General Clauses Act, the right of appeal 
to the District Court from a decree made before the Bombay Civil Courts 
Act, 1869, came into operation by a Principal Sadar Amin, was not taken 
away by that Act. This case was argued before a Full Bench consisting 
of the then Chief Justice, and Warden, Gibbs, and Melvill, J J. But judging 
from tlie report of this case, it does not appear to have been very fully 
argued, and the judgment itself is comparatively brief, and it does not 
appear to me to examine the question before it in a comprehensive manner. 
It would have been more satisfactory if the judgment had contained a 
more searching examination of the legal principles applicable to the 
question and of the i-ules of construction of Statutes adopted and apphed 
by the Courts in England. For myself I cannot regard it as an authority 
binding on me, and I consider myself free to form my opinion on the case 


before me in my own Court irrespective of it. 

The Full Bench judgment of my colleagues then proceeds to deduce 
an argument by analogy with regard to the prospective operation of la^^ 
from certain sections of the Code, Ss. 311,312, 283, and others. But suc^ 
an argument I am quite unable to appreciate. At best it is far-fetc e 
and fails in affording any material assistance in the solution 
I am at present considering. The judgment then proceeds to allu e 
S. 588 of the new Code, and to state, for the reasons it gives, that it isn 

;o conclude that, in leaving the enactments of the new 
, the Legislature had in view the provisions [8’J ® 


unreasonable to 
as they stand 
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General Clauses Act. In this conclusion, as will be seen, I concur, al¬ 
though not for the reasons assigned, nor to the extent argued for, by the 
judgment. I may be permitted here to observe (if the allusion may be 
allowed in a judicial exposition), that such a general conclusion, equally 
entertained by my colleagues and myself, although on different grounds 
and to a different extent, is curiously at variance with a recent official 
announcement publicly made in another place by the Hon’ble Member of 
Council who is primarily responsible for the language of the new Code, 
that, in its preparation, tliere had been “a strange forgetfulness of the 
General Clauses Act.” Now, although it might fairly be contended that 
this remark goes to show that a second appeal from orders was never in¬ 
tended or contemplated by the Legislature, I quite agree that we are not 
bound to consider that there was any such forgetfulness, but on the con¬ 
trary, to assume tliat the same Legislature whicl) passed both laws must 
be taken, when preparing the new Code of Procedure, to have had at the 
time in its mind the General Clauses Act; and it appears to me sufficient 
for this purpose to point out, as I have already done, tliat this same 
General Clauses Act, I of 1868, is passed o\er in silence in the new Code, 
and is not to be found in the schedule of repealed Acts. 

The decision of the Bombay Court, as adverted to by Mr. Justice 
Green, is then referred to by my colleagues and in connection with it the 
opinion is expressed “that an appeal is in fact a stage of a proceeding,” 
which, however, as I have shown, is at variance with another opinion 
shortly after stated in the same judgment, that “ the Code following the 
usage in this country docs not treat appeals as mere stages in a suit.” 

The rest of the judgment is occupied witli the exposition of views 
in which I am unable to concur for reasons I shall now proceed to 
explain. 

[85] The section of the new Code chiefly, if not solely, to be consi¬ 
dered in the case now before me is S. 688, whicli forms the commence¬ 
ment of Ch. xliii, and is beaded " of appeals from orders; ” but before any 
further reference to that section I would notice an opinion expressed by 
one of my colleagues, who, although lie concurred in tlie conclusion 
approved by the otlier inemliers of the Court who formed tlie Full Bench 
during my absence, simply recorded a brief judgment (o that effect, and 
refrained from adoiiting tlie reasoning acccjited by the others. The opinion 
in question was to the effect that, not only was there an appeal to 
this Court from such an order as he was then considering (and wliich 
was of the same nature as that now before me) under the old Code, 
Act Vni of 186'}, as in his opinion kept alive by 8. 0 of the General 
Clauses Act, but that the order was also aiipealablo as an order full¬ 
ing witliin the definition of “decree” in S. 2 of the new Procedure 
Code, and that it was therefore appealalilo under S. 084. But with 
the greatest deference to my lion’blo colleague such a view of that 
section has surprised me not a little, for that section, forming the 
beginning of Ch. xlii, and headed “of appeals from appellate decrees.” 
plainly contemplates a decree determining the incrila of the suit in which 
it is made, and has no ajiplication whatever to an order of this kind passed 
merely in execution of such a decree. And this to my mind is sufficiently 
shown by the express and peculiar jirovision made respecting apiieals 
from orders by the subsequent S. 088. But as 1 have stated, my bon'blo 
colloagiio justifies bis opinion that such an order as this is apjioalable 
under S. 584, by referring to the definition of “ decree” in S. 2 of the new 
Code, where that term is defined to mean “the formal order of the Court 
in which the result of the decision of the suit or other judicial proceeding 
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is embodied: ” and then, as an illustration of what is meant by this 
determination, it is added,— “an order on appeal remanding a suit for 
re-trial is not within tl)is definition,” so that, according to the intention 
of the definition, ji remanding order directing are-trial of a suit on its 
merits is not within its meaning, although an order merely directing the 
execution of the decree, and not touching the merits of the suit, is within 
the definition! This surely is a little startling, and possibly on recon¬ 
sideration my hon’ble colleague may hesitate [86] before adhering to such 
a view. But further it is well known to lawyers and the Courts at home 
that legislative definitions or interpretations of this kind, being necessarily 
of a very general nature, not only do not control, but are controlled by, 
subsequent and express provisions on the subject-matter of the same defi¬ 
nition, and that we cannot therefore apply this definition of decree to an 
order of the kind now before me, seeing that it belongs to a class of orders 
which, with reference to the remedy of appeal, are expressly and specially 
dealt with in a subsequent chapter and section, viz., S. 588, to the pro¬ 
visions of which I hold the definition in question must yield. In Sir 
F. Dwarris’ well-known Treatise on Statutes, second Ed., 1848, page 509, 
there is the following observation:—" Interpretation clauses are by no 
means to be strictly construed, and convenience seems likely to lead to 
their being practically disregarded,” and then in support of such opinion 
he quotes from a judgment of Lord Chief Justice Denman, reported in 7 
A. and E., page 480, in which, with reference to the contention for the 
strict application of a legislative definition, I find the following remarks 
“ But we apprehend that an interpretation clause is not to receive so rigid 
a construction, that it is not to be taken as substituting one set of words 
for another, nor as strictly defining what the meaning of a word must be 
under all circumstances :” and again in the same judgment—" We cannot 
refrain from expressing a serious doubt whether interpretation clauses of so 
•extensive a range will not rather embarrass the Court in their decision, 
than afford that assistance which they contemplate. For the principles on 
which they are themselves to be interpreted may become matter of contro¬ 
versy, and the application of them to particular cases may give rise to end¬ 
less doubts.” And there are other illustrations of the same kind in Dwams 
all going to show that a legislative definition or interpretation clause must 
yield to enactments of a special and precise nature, and like words m 
schedules, they are received rather as general examples than as overruling 
provisions. Applying these views, the demonstration is obvious that the 
kind of ‘‘order” that was before the Full Bench, and is now considered 
by me in the present case, is in no way appealable under S. 584. 

The argument founded on S. 6 of the General Clauses Act, as modify* 
ing if not preventing the application of S. 538 to such a [87] case as this, 
is more pertinent, but as I shall show equally fallacious. 

S. 583 provides that “ an appeal shall iie from the following orders 
under this Code, and from no other such orders.” Those orders are then 
enumerated from a to w inclusive, and at the end of such enumeration 
there is the very distinct provision that " the orders passed in appea 
under this section shall be final,” and it is under 0) that the present case 
has to be considered. The orders therein described are orders 
S. 244 as toquestions relating to the execution of decrees of the same natu ^ 
with appealable orders made in the course of a suit.” For the ^ ® 
sought to be appealed against is clearly one falling under c of S. 244, 8 

a question arising between the parties to the suit in which the 
was passed and relating to the execution of the decree. As to the wo ^ 
■“ of the same nature as appealable orders made in the course of a 8 
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I concur in the remark publicly made in another place, that it is not very 
easy to understand them ; and it is satisfactory to know they have been 
left out in the Bill broujjht in to amend the Code, and I trust if the Bill 
passes into law that it will be allowed to stand with this omission. The 
order then, being thus plainly one falling within not only the meaning 
but the express terms of j in S. 588. is on the face of that section not 
further appealable. But it is said that, because the decree for the execu¬ 
tion of which the order was made was a decree passed under the old Code, 
it was a ‘ proceeding commenced ” within the meaning of S. 6 of Act I of 
1868, the General Clauses Act. Tliat is an opinion, however, which can 
only be maintained by holding that that Act, unless expressly repealed i)i 
toto, must be understood to override in their entirety the whole provisions 
of a subsequent Act dealing with the same subject-matter, no matter how 
carefully or specially sucli provisions may be expressed. Such a view of 
the law appears to me to bo only stated in order to bo at once rejected as 
an incongruity in the highest degree unreasonable. A reading of the law 
on the contrary, which would make the two Acts consistent, by allowing 
a subsequent one to modify the previous Act, is surely to be preferred. 
Nor do I find in S. 6 of Act I of 1868 anything to interfere with, much 
less exclude, such a principle of construction, [88] while it is strongly 
supported by the very clear and unmistakeable language of the new Code. 
Of the literal meaning of S. 588 on the face of it, there can be no doubt 
whatever. It is expressed in terms which, of themselves, are appli¬ 
cable to all possible cases, and it is not to be contradicted in this respect, 
in the sense of being abrogated, unless that intention appears, not by way 
of doubtful implication or inference, but by precise and express language; 
and the now Act and not the old should have the benefit of any such doubt! 
S. 6 of Act I of 1868 is in these terms“ The repeal of any Statute, Act! 
or Eegulation shall not affect anything done, or any offence'committed, or 
any^fine or penalty incurred or any proceedings commenced, before the 
repaling Act shall have come into operation.” There is nothing here said 
about appeals, and tlie force of the application of this section to the pre¬ 
sent case turns on the word shall not affect any proceedings commenced’” 
and the argument appears to bo thattheexpression " shall not affect ” saves 
the right of appeal given by the old Code of Procedure, Act VIII of 1859 
notwithstanding the express provisions of the new Code. Bub this section 
is clearly and literally capable of a construction which does nob necessarily 
include an appeal, for the words “ shall not affect any proceedings com¬ 
menced ” may be read with or without a limitation, that is either to 
admit of lbs application to the full extent allowed by the law of procedure 
existing at the time of the passing of the General Clauses Act. or as limit¬ 
ed by a subsequent Act, the provisions of which are in the face of them 
complete m themselves, although inconsistent with, because controlling the 
full application of the former. On this principle of construction ’ the 
expression proceedings commenced ” will have effect given to them ud 
to the point whore the new Act comes into operation, and then stop And 
this IB a reading of both Codes which is quite consistent with the ruling 
of the Bombay Court with respect to the period of imprisonment to be 
aqiphed to judgment-debtors against whom process issued under the old 
Code and in particular with the judgment of the Chief Justice. Sir Michael 
Westropp. For the warrant had issued under the old Code and execution 
of It had gone on for a considerable period, and there was therefore clearly 
a proceeding commenced,” if not something more. Bub an appeal is a 

it “proceedings commenced ” 

189J. ended with the order dated the 22nd September, 1877, and nothing 
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in the new Act could invalidate them; but the appeal from that order was 
not taken till the 30th May, 1878, and the opinion I hold under these cir¬ 
cumstances is that sucli appeal must be determined by the ne^Y and not 
by the old Code : in other words, that the appeal is inadmissible. This 
it is obvious is the only construction that can make the two Acts consist¬ 
ent, but I think that for that reason, if for no other, it ought to be favoured 
and allowed by legal interpretation to supply the law. 

I have ))ointed out that there is nothing in S. 6 of the General Clauses 
Act about an appeal, and I have before shown that an appeal is not neces¬ 
sarily a mere stage in a suit, but a separate and independent proceeding, 
under the control of the parties, the original suit with the decree made in 
it being complete in itself and pro tanto finally operative. In the absence 
of express language, therefore, such a right of appeal is not, as an avail¬ 
able stage in a suit, to be assumed, but ought to be expressly kept alive or 
expressly given. In the case of Bex v. The Justices oj Surrey (l) Ashurst, 
J., said :—“ The power of appealing from the judgment of the justices 
seems to he of this kind” (he., by special provision), “ and does not attach 
without being expressly given.” In another case, Reg. v. The Recorder of 
Bath (2), Lord Denman said;—“ As it seems to us hardly possible to 
suppose it to have been the intention of the Legislature that an individual 
interested and aggrieved should not have the power of questioning the 
validity of a vote at the sessions, we cannot avoid noticing with regret 
that recourse should have been had to the method of giving an appeal by 
reference to another statute, instead of giving it plainly and directly by the 
statue itself.” And so also in Reg v. Sioch (3) it was held that a right of 
appeal cannot be implied, but must be given by express words. These 
considerations appear to me to acquire even increased force when the 
principle of interpretation so applied is used, not for the mere purpose of 
taking away a right which previously existed, but for reconciling and 
making consistent two separate Acts of the same Legislature, instead of 
making them opposed to and contradictory of each other. [90] Nor 
are we entitled to assume that the more recent Legislative measure, 
expressed as it is in language complete in itself, and capable of universal 
application, is of less weight and significance than a previous Act, the 
terms of which are loose and inexact. Any such assumption, indeed, 
would be opposed to every rule of construction tliat has ever been applied 
by tlie Courts to the combined interpretation of successive laws. 

Such is the view I feel compelled to take of S. 588 of the new Code 
in relation to S. 6 of Act I of 1868. and it is a view which appears to me 
to bo fully borne out by the general character and objects of the new Code. 
That Code is Act X of 1877 entitled " An Act to consolidate and amend 
the Laws relating to the Procedure of tho Courts of Civil Judicature; 
and the pieamblo is : *' Whereas it is expedient to consolidate and amend 
L«n'.s relating to the Courts of Civil Judicature.” By the expression 
" the Laws ” in tliese two quotations I understand all the Laws, and there 
is thus afforded, as it appears to me, a key to the solution, to a considera¬ 
ble extent, of the legal question now raised. As I have stated, there cam 
I imagine, be no question that it means all the Laws in operation at the 
time of the passing of the new Code, and, therefore, not only the o 
Code, Act VIII of 1859, and the supplementary Act, XXIII of 1861, bu 
the General Clauses Act, I of 1868, are here meant for it could 
been intended that these laws were to be “ amended ” by being aUow 
to stand in their original condition, and in that condition to contradict, i 


(1) 2 Term Reports, 504, 


(2) 9A. &E.87J, 

692 


(3) 8 A. & E. 405 
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not to abrogate, the provisions of the new law which purports to amend 
them. And this meaning and effect of the title and preamble, and es¬ 
pecially of the preamble, of the Code, must be understood to overlie the 
whole Act, giving colour to and controlling its provisions, and by showing 
the intention of the Legislature supplying pro tanto the rule for'the inter- 
pretation of these provisions. For if one thing is more clear than another 
and beyond all doubt, it is the distinct intention of the Legislature by 
this Lode to abolish these second appeals from orders ; and that intention 
being clear, it ought not to be defeated by the strained application of 
pneral expressions of a loose and doubtful nature contained in a previous 
law, such as the General Clauses Act. 

For these reasons I am of opinion that a second appeal in the case 
before me does not lie, and I must refuse to admit it. 
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Execution of decree—C. P. C. S. L'4i—Excess money collected in execution— 

Separate suit. 

Excess money unduly collected, as due under a decree, is recoverable by appli- 
cation to the Court executing the decree and not by separate suit. (Opinion of 
8buarb, C. J. in 1 A. 388, Diss.—l B. L. R., (A. C) 138. and 4 B. L. R., (A. C.) 
111. .U •) 


2 A. 61 = 

3 Ind. Jar, 

321. 
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REFERENCE TO THE FULL BENCH. 

Pearson, J., and Oldfield, J., referred to the Full Bench the 
question “ whether moneys realised as due under a decree can be recovered, 
as having been unduly realised, in the execution department.” 

JUDGMENT OF THE FULL BENCH 

[62] Turner, 0. C. J. We are asked whether moneys realised as due 
under a decree can be recovered if unduly realised bv application to the 
Court in the execution of decree. The language of the Codes, both tlie 
repealed and the existing Code, appears to us express on this point The 
question whether moneys have been duly or unduly levied under a decree 
is clearly a question relating to the execution of the decree, and, if it arises 
between the parties to the suit or their representatives, the Code expressly 
declares It shall be determined by order of the Court executing the decree 
and not by separate suit. It has frequently happened that orders for the 
mstitution of moneys unduly levied under a decree liave come before this 
Court m appeal, and with the exception of one instance in no case has 
it been held that such orders could not properly be passed. We refer to 
the numerous oases heard by this Court on appeal from.the Judge of 
Bareilly known as Husaini Begam’s cases. In these cases the decree- 
hoWer, by executing the decree of an Original Court instead of the modi- 
ned decree of the Appellate Court, had recovered sums largely in excess of 
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the sums she was entitled to recover and was compelled to make restitu¬ 
tion by orders passed in the execution of the decree. In The Agra Savings 
Bank v. Sri Bam 2Iitlcr (1) the learned Chief Justice advanced in support 
of the opinion pronounced by him two cases decided, by the Calcutta High 
Court. In Ilaromohini Choirdhrain v. Dhanmani Chowdhrain (2) no more 
was decided than tliis, that mesne-profits which were neither decreed nor 
claimed in a suit for possession after the date of the institution of the suit 
could bo claimed in a separate suit. In Ekoivri Singh v. Bijaynath Ckatto- 
padhya (3) it was held that mesne-profits which were not awarded by the 
decree could not be obtained by an order of the Court executing the decree. 
It appears to us that these cases, of which the authority is not impugned 
in tins Court, and indeed there are decisions of this Court in accordance 
witli them, do not bear on the question before us. In the cases cited 
there was no question whether the amount claimed was or was not decreed, 
for the decrees liad admittedly awarded no mesne-profits for the period 
for which they were claimed by separate suit. 

[63] In the cose before us the applicant complains that he has been 
compelled to pay what he was not bound to pay under the decree. We 
are of opinion that he adopted not only the proper course, but the only 
course open to him, in presenting his application to the Court executing 
the decree. 
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Confiscation and release of property by Government—Limitation. 

Where Governmeut confiscates property (as an act of Slate) and then 
its rights thereto, the question of limitation, in suits for the possession of s 
property between parties, must be decided, as if there never had been a j 
confiscation. 


Settlement of property after confiscation —Saif xvithin 12 years therefrom 
Limitation. 


Where certain lands, which had been previously confiscated by 
were settled with certain persons, by an order of Government, no 9“®® .tg 
limitation could arise in a suit for such lands, brought within ' 

date of such settlement, which alone could confer any title to such lanos. 


[R., 9 O.C. 249 (252).] 


JUDGMENT. 


[865] The Eight Hon. Sir Barnes Peacock . 

Their Lordships are of opinion tbafc the decisions ^ lUjg 

Courts on the question of limitation must be reversed, and tn a^—_ 

(2) 1 B. L. R. A. C. 138. (3) 4 B. L. R*. A. 0. lU- 
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<sas 0 must be remanded to be re-tried and determined in the lower Courts 1878 
upon certain issues which will be directed by their Lordships v 

The action is brought by Prince Mirza Jchan Kadr Bahadur against 

Nawab Afsur Baku Begum. The property in respect of which the action ‘ 

IS brought consists of two portions, the one of certain houses in the city of 
Lnck7iow {^nd the other of }Io 2 izah Sahratcan situate in the District of 
C nao m the province of Oudh. The defendant obtained possession of both CoUNcrr 
properties, and the plaintiff brought this suit claiming two-thirds of the 
property. His claim is now reduced to two-thirds of two-fifths. He 
claimed two-thirds of the property upon the following grounds • He said 
that the property originally belonged to Nawab Malkar Kishwar, wlio may wati’s 
be called, as she has been called in the argument, the Queen-Mother. He p c i «r«- 
' L Mutiny the said estate was taken possession of by the 

liritish Government, and the Government retained its possession, pending 
an inquiry into the conduct of the owner and other matters connected 
with the State, till 1864. In 1864 the Government, after inquiry, ordered 
the property to be released in favour of the heirs of Naivab Nalkar Kish¬ 
war Sahiba and the defendant obtained possession of the same on her own 
part and on the part of the other heirs of Naivab Malkar Kishwar Sahiba 
Thus It was that on the 16th of November, 1863, the Settlement Court 
ordered the Settlement of Monza Sahruwan to he made with the heirs of 
Nawab Malkar Kishwar Sahiba, and in accordance with that order the 
defendant got possession of the village on her own part and on the part 
of the other heirs of Nawab Malkar Kishwar Sahiba.” With i-eference 
to that allegation the defendant says, “ In the settlement papers of Monza 
Sakrawan the defendant’s name only has been recorded ; and this being 
a claim for an amendment of the settlement, cannot be entertained in this 
pmvince.” No issue appears to have been raised in the lower Courts 
with reference to that contention of the parties. 

[866] By Lord Canning’s Proclamation of the 15 March, 185S (1) 
all the proprietary rights in the soil of the province were confiscated ; and 

(1) Lord Canning’s Proclam.ation o{ 15th March, 1S58. 

“ Proclamation.” 

■ 'The army of His Excellency the Commander-in-Chief is in possession of Luchwio 

and the city lies at the mercy of the British Government, whose authority it has for ninri 
months rebolliously defied and re.sisted. uvuoniy u nas tor nine 

“ This resistance, begun by a mutinous soldiery, has found support from the inhabit- 
ants of tlie cay. and of the province of Oudh at large. Many who owed their prosperity 
to the Britmh Government, as well as those who believed themselves aggrieved by it have 
joined HI this bad cause, and have ranged themselves with the enemies of the State 

retribulk. 0 ^ and have subjected themselves to a just 

the British troops 

Pfom this day it will be held by force which notbiniz can withstanrf anri 
authority of the Government will bo carried into every corner of the province/ 

The time then has come at which the Right Honourable the Governor-General 
of /ndiadcems it right to make known the mode in which the British Government will 
deal with the lalookdnrs, chiefs, landholders, of Oudh and their followers. 

Btej^fastln Ihe'LuegiL^e oT?^e Wrnm °nt‘'was par“ 

yopai AMn, ChaTide Lai. Zemindar 0 / Maurawan (Baiswara) arc henceforward 

British ru^e'lS held when Ou:ih came ucSer 

Tan? f »if’ *Hch moderate assessment as may be imposed unon th^m 

aod that these loyal men will be further rewarded in such manner and to s^ch extend 
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1878 proclamation of Sir James OiUraiu, it ^as notified that “ for those 

..... who have tied from the city "—speaking of the city of Luchioiv —“ having 
NOA. 10 . iiQuses, tliat if they would not return within ten days and 

.\ND PEC. 14. i-e.^ccupy their houses, the property, with their houses, will be confiscated.” 

- Their Lordsliips tliink it unnecessary to determine what was the 

PlUVY efi’ect of Lord Caiuiinfi's Proclamation with reference to the houses, or 
Council efiect of Sir James Oulrnms Proclamation of the 22nd of 

_ ' March, lS‘j8. because, with reference to all the houses in Lucknow, which 

3 Saras- subject of tlie present suit, the Government [867] gave up alto- 

*- getPer their rights under the confiscation. Paragraph 4 of the letter of 

the 0th ol July, 1803 from the Secretary of the Chief Commissioner to 
P.C.J. 865.= the Officiating Commissioner is as follows: "The Chief Commissioner 
. „ understands from the Deputy Commissioner that the value of the property 

’ ~ lies almost entirely in the buildings, which consist of shops, mosques, 

6 I.A. 76. niehal serais. The value of the land is so trifling in compari¬ 

son that the principle of treating the buildings as having become by 
accretion part of the land, and having lapsed with the latter, as was 
ruled in the case of the Khas Mahal's claim to the Alavihagh, should not, 
in the Chief Commissioner’s opinion, though incontestably sound, be 
enforced in this case. The property, as the Chief Commissioner learns 
from tlie Deputy Commissioner, yields a rent of no more than Rs. 2,000 a 
year, as few of the shops hold tenants. It is therefore of no great value to 
Government, nor is it likely to become of greater, whereas it may impove 
under private management. For these reasons, the Chief Commissioner 
tliinks the right of Government to the property should bo abandoned, and 
possession relinquished, but not in favor of Afsur Baku or anyone else. 
Claimants must agree among themselves or apply to the Civil Court to 
decide tlieir pretensions.” 

Their Lordships, taking this letter into consideration, are of opinion 
that it was the intention of the Government to abandon altogether the 
confiscation as regards the houses and property in the city of Lncknoie, and 
to leave the former owners to their rights in the same way as if there had 
never been any confiscation. If the Defendant in the suit had beeo m 
possession, as she alleges, of the houses and other property in the city of 
Lucknow before the Proclamation, the question of limitation might arise 

as upon consideration of their merits and their position the Governor-General shall 

determine. , • j . wUl he 

“A proportionate measure of reward and honour, according to their deserts, ”*** 

conferred upon others in whose favour like claims may be established to the satisfacti 

of the Government. . . .. 

“Tbe Governor-General further proclaims to the people of Oudh, that with a 
mentioned exceptions tbe proprietary right in the soil of the province is confiscated 
tbe British Government, which will dispose of that right in such manner as to it / 

"To those tahoJednrs, chiefs, landholders, with their followers, 
immediate submission to the Chief Commissioner of Oudh, surrendering their arms, 
obeying his orders, the Right Honourable the Governor-General promises that the 
and honour shall be safe, provided that their hands are not stained to 

murderously shed. But as regards any further indulgence which may be exteno 
them and the condition in which they may hereafter be placed, they must iht 
selves upon the justice and mercy of the British Government. * the Chief 

“ To those amongst them who shall promptly come forward ce wiU 

Commissioner their support in the restoration of peace and order, this Aj.jjtbey 

be large, and tbe Governor-General will be ready to view liberally the claim 
may thus acquire to a restitution of their former rights. ... 

"As participation in the murder of English men or English women wu ^ 
those who are guilty of it from all mercy, so will those who have protected 
lives be specially entitled to consideration and leniency." 
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Buhl-hU^ with regard to those houses and other propertv 

other prope;;: ditarTs rn‘tSo„‘bt.rtt“r t' 

™t.on, the question must he determined in Z me mlt:/ 
had never been any confiscation at all. 

that ^PPears to their Lordships to be clear 

that the question of limitation does not arise. Their Lordshins avi 

op.n.on that the effect of Lord Cannins's Proclamation of 1858 was to 

put an end to all previous titles. Whatever title, then, either partv his 

to the 3 o,ua must hav^ been acquired by some grant or some prooeedhg 

nLr.^ 1 ^ 'T*"" to that Proclamation, and any gran of 

wffhin rbf “" I' 7 title must have been 

Iptv butTl 7''° >-h“tl„ will 

bpin^’in^^ ^ question 0 title must be determined, and the Defendant 

g n possession, the Plaintiff must recover on his own title. 

lftr .9 ^ Minute of the Chief Commissioner, dated the 25th of October 

863, It appears that m a suit between Bhi/roon Shuih and others and the 

^•0 ent Defendant A/sur Baku Bc,um, Bhjroon Hmoh and oS claimed 

mortgaged the Mouzah to the Queen-Mother, they wore enti 

tied to have the revenue settlement made with them. The Settlement 

Commissioner decided that the settlement ought not (for certain reasons 

which were given) to be made with tlio then plaintiffs but tli it it f 

to be made with A/snr Baku, the present Defendant Upon L. rfe 

^ * * * 1a m missioner, ho says: “I agree'wit if* the 

in holding that the mortgagee was really the Queen-Mothe 
though the deed was drawn up in the name of Aqlia Ahmed -ukI the 
Zemmdan in their appeal plainly indicate her as the party who acoui Id 
possession of the village by the mortgage. But in the meantime the 
ommissioner s orders must be so far modified as to make his decree run 

Bnhv Kishivar, and not of her daughtoi l/.vio- 

Baku alone ; for it has been shewn in another case tint tho.-^ lo « ' / 

of the alleged gift by the deceased Queen of all her propertv TSeSl^ 

Baku and her other children can clL to share in i?.‘•' ' ’ ^ 

It has been contended that the words “ the heirs of Vnllnh Vioi 

was not entitled to two-thirds of tbpshni-A t Commissioner s decree, 
only portion which he now ciail " 

itS? 

be that the settlement shouW bfmalle with ‘I?® ought to 

Wa have not got the proceedings which took plaTirs^q^e^nUrtf t^e 
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Older of the Chief Commissioner. The order was sent- by the Secretary 
to the Chief Commissioner to the Settlement Department and the docu¬ 
ment was filed in that department. The settlement, however, does not 
appear to have been made in accordance with the direction of the 
Chief Commissioner. As far as can be ascertained from the record, it 
seems to have lieen made with the present Defendant alone, for there is a 
proceedins in wiiich a person, evidently the agent of the Plaintiff, says, 
“At the regular Settlement “—that is, the proceeding in 1864 after the 
date of the Chief Commissioner’s ruling— the village has been assessed 
at Us. 2.973. which I. the agent, will, under the terms entered m my 
application, continue to pay by instalments detailed below for thirty years 
from liahi 1271 F„ to Kharif 1301 Fusli (corresponding with 1894), and 
thereafter, pending the wishes of the Government.” So that then he 
offers, as the agent of the present Defendant, to take the sett.ement of 
this for thirty years at the revenue of Es. 2,973. We have not 

the Kuhuh/at which was entered into at the time when the regular settle¬ 
ment was effected. Possibly it was a kubulyat executed by the agent on 
behalf of his client, the present Defendant; and it appears, far as one 
can judge from a document which is set out in the record.-tbough that 
document has not any date attached to it,—that the settlement \ 
actually made with the present Defendant alone, and that she was lecord* 
ed as the person who had taken the settlement from the 
The document is No. 4. Under the head name of is tbe 

name of the present Defendant. Then the property 
in the column headed “ names of sharers” the Detendnt is “ 

the only person, ” Nawab Afsur Baku Begum Sahtbah. daughter of tbe 

King .4 ,Ali Shah." and then the amount of the 
is Es. 2,973 ; that is, the revenue which was stated 
the agent. Without seeing these documents it is impossible to say whe 

the pUintiff did or did not acquire a title to this property, or ^ ^ 
il from the Government after the confiscation: and it appears to. 
ships 7hat the case must be remanded in order that the l^sU^^y ^ 
tried whether the Plaintiff, after the conffscation, acquired ^ J 

share in this Monza. One issue should be raised -'’twitt he heirs » 
Commissioner's order that a settlement was to be made with the neirs, 

settlement was made with the heirs, or whether i was made with aa^ 

other and what person, and under what if any 

the effect of the settlement. It a so Woars to their Loidships th^^^ 

kubulyat was executed, that kubuUjat ought to be defendant 

by the Court, in order that it may be ascertained heirs, 

took the settlement on her own behalf adversely to [869J the 
or whether she took it as a trustee for herself and the other heire 
Upon the whole their Lordships are of opinion that, as g 
Monza, there is no question of limitation, but only a , Umita* 

which must be tried. With regard to the houses, the ° ^j^^ady 

tion may arise in the manner which their Lordsaips 

indicated. anuear to- 

Several issues were raised In the Lower Court whic no ^ 

be irrelevant, and their Lordships think that the are 

down upon those irrelevant issues; , K. Lordships ® 

issues which ought to be settled and tried, an Pnunsel for both 

opinion that the proper course wiU be that the learne 

parties should submit to their Lordships _ any is® .jj finally 

ought to be tried in the Court below. Their . 

settle the issues upon which the record is to be remanded. 
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On the 14th December, 1878. 
At the Council Chamber. 

As to the Mouza. 


1878 

Nov. 15, 16. 
Dec. 14. 


Minutes having been prepared by Counsel, in obedience to the 
foregoing directions of their Lordships, their Lordships considered and 
approved the same and agreed thereupon humbly to advise Her Majesty COUNCIL 
that the decisions of HieCivil Judgeof Lucknoio and of the Commissioner 
ot the Lucknow^ Division, bearing date respectively the 16th August 1875 
and the 22nd of January. 1870. be reversed, and that the case be remand- 
ed to the Court of the Commissioner of the Lucknow Division to direct wati’s 

the cause to be tried and determined by the Civil Judge of Lucknow upon p rTTIp 
the following issues, viz : — ^ P.C.J. 865 ^ 

1st. Whether the Plaintiff, after the confiscation of the Mouza * 727= 

bahraivan under Lord Canniiuj's Proclamation, acquired by any and what 6 I.A. 6. 

means any and what right or title to any and what share of and in the 
said Mouz'} ? 

2nd. Whether, after the Chief Commissioner’s order of the 25th of 
October. 1863, directing that a settlement should be made in the names 
of the heirs of Malkah Kishwar (the Queen-Mother), the settlement was 
so made; or whether a settlement was made with the Defendant, or with 

any other and what person or persons, and under what circumstances and 
what was the effect thereof ? 

3rd. Whether, at the time of such settlement, and if any, what 
Kubuiyat was executed by any and what person or persons ? 

4th. Whether the plaintiff was, according to Mabomedan law, one 
of the heirs of the said Malkah kiahwar-, or whether the Commissioner 
intended by the word heirs ” to include the Plaintiff to the share, or any 
portion of the share, which his father would have been entitled to if he 
had been then alive ? 

As to the houses and other propet ty in the City of Lucknow. 

1st. Whether, considering that the confiscation of some of the above 
houses and property was abandoned by the Government, leaving aU the 
former owners to their rights by law, the Plaintiff was entitled to any and 
wbat share thereof at the time when he brought his suit ? 

2Dd. 'Whether the defendant was in possession of the said houses and 
property, or of any and what portion thereof, and. if so. under what 
circumstances, before the Proclamation of Lord Canning and if so 

As to all the property in suit. 

h«r Malkah Kishtcar (the Queen-Mother) did in 

D0r iif6*tiEnd makd some and what Gift in re^nAf»^ nf ^ a* 

what portion thereof, in favour of the Defendant and^if'so 
whether the same was valid in law? i^eienaanc. and. if so. 

The costs of this appeal on both sides will be taxed here and the 
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1878 

Nov. 18. 


Appel¬ 

late 

Civil. 

2 A. 58. 


1878 

Nov. 18. 


Appel¬ 

late 

Civil. 

2 A. 63. 


ALLAHABAD] NUR AHMAD v. ALTAF ALT [CIV. 

APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


NCR AHMAD {Defendn7it]. v. ALTAF ALI (Plaintiff). 

[l8th November 1878.] 

2 A. 58. 

Attachment of land—Privntealienation after hftachnent—C.P-C- (7859}, Ss. 239 and 240. 

Under S. 240 of the C-P.C. (1859}. a private alienation of property, made after 
its attachment had been duly intimated and made known in the manner pre¬ 
scribed by the Act, is declared null and void. Where, therefore, the attachment 
is not so made known, a private alienation, made after such attachment, is not 
null and void. 

[F., 1 A.W.N. 65 ; R., 83 P.R. 1898, 137 P.L.R. 1905, 1 C.L.J. 565.] 

JUDGMENT. 

[60] Under the provisions of S. 240 of Act VIII of 1859, a private 
alienation of property made after its attachment had been duly intimated 
and made known in the manner prescribed by the Act is declared null and 
void. It is not shown that the attachment in this case was made known 
as by the Act directed. It is not proved that a copy of the order was pasted 
in a conspicuous part, or in any part, of the Court-house, nor that i was 
sent to or pasted in the office of the Collector. We are therefore una 
to find that the alienation was made after the attachment had been maae 
known as by the Act prescribed, and consequently the provisions of b. 
do not apply, -Indra Chandra v. The Agra and Masterman’s Bank Ilf. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Gulzaeimal (Defendant) v. Jadauv Eai (Plamtii)- 

[18th November 1878]. 

2 A. 63. 

Swif for declaration of right—Suit to set aside order under S. 246 . C.P-Cy 
claim to property attached — Court-fees Act, S. 7, Hi, and Sch. II, 17 Lot s 

relief. 

A suit for a declaration of plaintiff’s proprietary right to and 

petty in bis possession, which has been attach^ in execution of a > 
for setting aside the order of the Court disallowing his claim ^ jjje 

brought on a stamp of 20 Rupees, and need not be stamped wcorai g 
value of the property attached. (1 A. 360, F —15 B.L.R. Ap. 1 — 

Diss.—11 B.H.C. Rep. (A.C. J.), 186 and 1 M. 40. D. 

[Not F., 13 C. 162: F.. 6 A. 341 {344) = 4 A.W.N. 113,1 L.B.R. 1 (2) I ® 

48, 7 A. 528 (532), 12 A. 129 (162), 31 C. 511 (512).] 

In a suit wherein the plaintiff claimed a declaration of his 
right to certain grain, valued at Ks. 1,200, and the cancolment o _ 


(1) 10 W.R. 264=I.B.L.R.S.N. xx. 
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made by the Munsif of the city of Moradabad on the 17th May, 187G, 
disallowing his claim to the same, the grain having been attached by the 
defendant, when in the possession of the plaintiff, in the execution of a 
decree for money held by the defendant, as the property of the defendant’s 
judgment-debtor, the plaintiff paid on his plaint an aggregate amount of 
Court-fees, viz., a fee of Rs. 10 on his claim for a declaration of his pro¬ 
prietary right to the property in suit and a similar fee on his claim for 
the cancelment of the Munsif’s order. The first Court, though holding 
that the plaint was sufficiently stamped, dismissed the suit. The lower 
appellate Court reversing the decree of the first Court, remanded the case 
for a new trial. The defendant in his appeal to the High Court, contended, 
amongst other things, that the plaintiff' should have paid a fee on his plaint 
according to the value of the property in suit. 


1878 

Nov. 18. 

Appel¬ 

late 

Civil. 

2 A. 63. 


JUDGMENT. 

[64] Spankie, J.—We are of opinion that the plaintiff was at liberty to 
sue for a declaratory decree to establish his right to the property attached : 
a stamp of Rs. 10 was sufficient for this purpose. But the plaintiff also 
paid Rs. 10 besides, i.e., Rs. 20 on the whole plaint inasmuch as he sued 
also to set aside the miscellaneous order against him. In each of the two 
claims a ten rupee stamp is sufficient under tlie Court Fees .^ct. The 
Bombay case cited Molichand Jaichand v. Dadabhai Peslanji (1), does not 
apply, as there the plaint included a claim for possession. Nor does the 
ruling of the Madras Court in Chakaiiwjapcshana Naicker v. Achiyar (2) 
apply, for there the main object of the suit was held to be recovery of 
possession of certain lands of which the plaintiff had been out of posses¬ 
sion for years. We are not prepared to follow the decision of the Calcutta 
Court in Mufti Jalaliuldin Mahomed v. Shohoridlah (3). Wo do not 
think that in a suit like the one before us it is imperative that the Court- 
fee should be according to the value of the property. When the suit was 
brought the property was under attachment, and as it is part of the claim 
of the plaintiff tliat it was in his possession when attacimd, he was not 
under any necessity of asking for more relief [65] than the circumstances 
of the case required. That relief was confined to a simple declaration of 
title and the setting aside of the order of theMunsif in the execution depart¬ 
ment by removal of the attachment, both requirements being included in 
Sch. II, Art. 17 of the Court Fees Act. No ruling of this Court antagonistic 
to the view now taken has been cited; we therefore overrule appellant’s 
objection on this point. 


fl) 11 B.H.C.R. A.C.J. 186. (2) 1 M. 40. 


(8) 15 B.L.R. Ap. 1: 22 W.R. 422. 
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1878 

Nov. 19. 

Privy 

Council. 

asiith.p.cj. 

566 = 5 I.A. 

225=3 
SaraBwati’s 
F.C.J. 870 
= Bal. 180. 


ALLAHABAD] MAHARAJAH OF BULRAMPORE u. U. P. SINGH, &C. [CIV. 

PRIVY COUNCIL. 

Present; 

Sir James IV. Coloile, Sir Barnes Peacock, Sir Montagtte 
E. Smith, and Sir Robert P. Collier. 


On apiu'.il from the Court of the Judicial Commissioner of Oudk, 

The ilAHARAjAii OF Bulrampore V. Uman Pal Singh and 
Ganesh Singh [19th November 1878.] 

3 Suth. P.C.J. 566 = 5 I. A. 225 = 3 Saraawati’a P.C.J. 870=Bal. 180. 

Act AA'l I of 1^66 [Oudh Sub-Settlement)—" Holding under contract," Constriiction of— 

Tlic terms “holding under contract” embrace any holding under arrangements 
from which a contract may be inferred. Under-tenures held, under contract or 
under any arrangements from which a contract may be inferred, are within the 
defitiition of sub-proprietary rights given in the rules annexed to Act XXVI oi 
1 k 66, and their holders are entitled to a sub-settlement. 


JUDGMENT. 


[566] Sir Montague E. Smith :—In this case the Settlement Officer has 
found that t)ie respondents are entitled to a sub-settlement for certain vil¬ 
lages in respect of under-proprietary rights held under the Maharajah of 
Bulrampore. The Commissioner of Fyzabad has confirmed that finding; 
and upon appeal to the Judicial Commissioner, he saw no reason to disturb 
it. 

« 

The question turns upon the construction of Act XXVI of 1866, and 
the rules, which have the effect of legislative rules, scheduled in that Act. 

It appears that the Raj of Bulrampore is a large and ancient estate, 
and that these respondents have held the villages—a part of that large 
Raj —for a very considerable period of time. The documentary evidence 
shows that tliey have been in possession from at least as early as the 
year 1771. Mr. Cowie admits that they held as sub-tenants; that there 
was an under-tenure under which they legally held the villages: and tbe 
only question is whether they held so as to bring their under-tenures within 
the definition of sub-proprietarv rights given in the rules annexed to Act 
XXVI of 1866, 


The rules are not very clearly worded, but they seem sufficiently 
clear to enable a plain decision to be given in this case. Rule 2 says, 
“ To entitle a claimant to obtain a sub-settlement, he must show that he 
possesses an under-proprietary right in the lands of which the sub-settle¬ 
ment is claimed, and that such right has been kept alive over the whole 
area claimed within the period of limitation. " It is not necessary to en- 
quire what *' the period of limitation ” means, for no question of limitation 
arises. The important part of rule No. 2 is, “ He must also show that 
he, either by himself or by some other person or persons from whom he 
has inherited, has by virtue of his under-proprietary right, and not 
merely through privilege granted on account of service or by favor of the 
talookdar, held such lands under contract (pucka) with some degree of con¬ 
tinuousness since the village came into the talooka.” " Some degree of con¬ 
tinuousness” is a vague [567] phrase, but No. 3 supplies a definitio®®, 
it. Rule No. 3 is, “ The words ‘ with some degree of continuousness, 
will be interpreted as follows: If the village was included in the tal(W 
before the^^lSth February 1836 "—and this viUage faUs within tnw 
category—“ the lease must have been held for not less than twei 


602 


CIV.] G. SHUNKER v. MAHARAJAH OF BULRAMPORE [ALLAHABAD 


years between that date and the annexation of the province.” Undoubtedly, 
if there was a holding under contract in this case, the necessary degree 
of continuousness has been satisfied; and the only question is, whether 
or no there was sufficient evidence that these lands were held " under 
contract (pucka).” 


1878 

Nov. 19. 


Privy 


Mr. Cowie has referred to some of the documentary evidence which 
appears to show that they were held under what are called leases. The 
Settlement Officer has found that the holding was, within the meaning 
of these rules, a holding under contract. Their Lordships think, sup- 3 8uth.P,C^. 
posing the evidence supports his finding as to the lease, and being con- 566 = 8 I. A. 
firmed by the Commissioner, they are not disposed to look too narrowly at 228=3 
the facts, that in point of law the decision is correct. The terms “ holding 
under contract ” embrace any holding under arrangements from which a Baraewati's 
contract may be inferred. Then the Settlement Officer has found that the P.C.J. 870 = 
land was not granted *' on account of service, or by favor of the talook- Bal. 180. 
dar.” 

Their Lordships having looked at the judgments of the Settlement 
Officer and of the Commissioner of Fyzabad, have observed that both 
those Officers took very considerable pains to arrive at a correct conclusion 
in this case; and their Lordships see no reason whatever to suppose that 
they have not come to a correct decision. 

Their Lordships will therefore humbly advise Her Majesty to affirm 
the decrees appealed from, and to dismiss this appeal. 


PRIVY COUNCIL. 

Present: 

Sir James W. Colvilc, Sir Barnes Peacock, Sir Montague E. Smith 

aiul Sir Robert P. Collier. 


1878 

Nov. 21. 


On appeal from the Court of the Judicial Commissioner of Oudh. 

Gouri Shunker V. The Maharajah of Bulrampore. 

[21st November 1878.] 

8 8uth. P.C.J. 867=6 I. A.1 = 1 C. 839=3 Saraawati's P C.J. 873. 

1. MoAificaiion of claim bejore Aitpellale Court. 

It is competent to the Courts to allow a plaintiff to modify bis original claim 
for the direct eettlomeht of a superior proprietary right iii an estate into one for a 
sub-settlement of a sub-proprietary right. 

2. Mortgagee in possession prior to confiscation of Oudh estate—Dispossession on resettle- 

ment with talookdar—Claim to sub-settlement. 

Where, at the date of Lord Canuing's confiscation Proclamation of 1858, an 
estate in Oudh was in the plaintiff's possession as mortgagee “ with birt zemin- 
dari rights " under a conditional deed of sale and was subsequently, the plain¬ 
tiff being dispossessed, re-settled with the defendant as Talukdar. it was held, in 
a suit by the plaintiff in 1870 for ^session as mortgagee, that the mortgage 
created only a Hubordinate zemiod.tri interest and that the plaintiff's claim to a 
sub-settlement was valid. 

Qwere—ia) Whether the sub-settlement might not be supported even if the inter¬ 
est created by the mortgage was not strictly,sub-proprietary ? 

(6) Whether, under Act XXVI of 1666, the defendant, as Talukdar, was 
entitled to malikana ? 

[B., 18 A. 108 (113)] 


Pri\t 

Council. 


<C. 889 =8 

Suth. P.C.J. 
567 = 6 I.A. 
1=3 

Saraflwati’s 
PC.J. 873. 
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1878 


JUDGMENT. 


Nov, 21. roMcl 

_ _ L846J Sir James ColvUc :—The broad question raised by this appeal 

^ is whetlicr the plaintitf is entitled to any and what rights in four villages 
Privy which must he taken to he parcel of the talook of Tulsipore, of which 
Council. defendant, tlie Maharajah of Bulrampore, is now the proprietor as 

_ talookdar within the meaning of the Oudh Estates Act, No. I of 

It!) (19. 


4 C 839 = 3 r T 

—:— [847] The estate of Tulsipore was formerly the property of one Dirgh 

Suth.P.C.J. Narain Singh, who. it is said, was at the time of the first capture of 
567 = 6 I.A. Lucknow during the mutiny a rebel, and imprisoned in the residency, and 
1 = 3 afterwards went, still in custody, to the Aluinbagh, w’liere he died. His 

Saraswati’s continued in rebellion, and the result was that in 1859 the estate of 
^*^*^sipoie was created into a talook under the new system, in favor of the 
P.C.J. 873. lAIaharajah of Bulrampore, who was allowed to engage for the revenue as 
talookdar at the summary settlement of that year. His title has since 
been confirmed in the fullest manner by the Oudh Estates Act, and there- 
lore it must be taken for granted that he is talookdar of all the villages 
for whicti he then settled, as included in the talook of Tulsipore. 

The title of the plaintitf arose in tliis way; The former Rajah of 
Tulsipore, on ths 4th March, 1856, a very few weeks after the first anne.K- 
ation of Oudh. borrowed from the plaintitf a sum of Rs. 7,001, and, as 
a security for that sum, executed to hini the instrument in the nature of 


a mortgage by way of conditional sale, which is found at page 3 of the 
Record. That instrument, after declaring tliat lie had borrowed this 
money, and that in lieu of the same he had made a conditional sale to 
the plaintitf of the four villages in question, with all the four boundaries, 
and birfc zeraindary rights for the period of four years, commencing from 
the 4th March, 1856, and ending on the 4th March, 1860, goes on to say. 

The above-named creditor is allowed to take possession of the aforesaid 
villages, to pay the Government revenue, and to appropriate the surplus 
porfits, to his use in lieu of interest. Neitiier will I have any claim to 
profits, nor will the creditor have any claim to interest. I shall be entitled 
to get back the deed when I pay the money at the stipulated period." 

At the summary settlement which the British Government proceeded 
to make upon the first annexation of the province, the plaintiff, the 
mortgagee, applied to have the settlement of these four villages made 
directly with him. That settlement was not completed until the 4th 
June, 1857,—a period very shortly antecedent to that at which British 
rule ceased for a time in the piovince of Oudh; and, when made, was 
made to endure only for the time during which the nlaintiff would be io 
[848] possession of the villages strictly in the character of mortgagee, that 
is only up to the time fixed for the redemption of tlie mortgage. Then came 
the mutiny. After that came Lord Canning’s Proclamation of the 15th 
March. 1858, the effect of which has been so often discussed here, that it 
is not necessary more particularly to refer to it. Early in 1859 the 
Government, having apparently retained during the intermediate period 
this estate of Tulsipore under some kind of attachment, finally detertnined 
to grant it to the respondent. The sunnud, if any, granted to him is not 
upon the Record, but it is establislied that he was admitted to engage for 
the revenue on the 21st January, 1859, and that the settlement was com¬ 
pleted on the 25th of the following May. The plaintiff, who was in actual 
possession of the villages as mortgagee, was dispossessed on the 31st 

January, 1859, when, in anticipation of the final settlement, the Maharajah 

of Bulrampore was put in possession. The plaintiff subsequently made 
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various attempts to assert his rights, and to recover possession, with which 
W’ti have ou the present occasion no concern ; and on the 15th May, 18G6 
he was referred to the regular settlement which was afterwards to be 
made, and told that he must prefer any claim w'hich he could substantiate 
at that settlement. Accordingly in October, 1870, when the settlement 
was in progress, he filed his plaint in the present suit. 

The plaintiff in terms asserted proprietary right as mortgagee, and 
prayed that the regular settlement might he made with him. On the 3rd 
Marcli, 1873 the claim was dismissed by the Assistant Settlement Officer, 
who treated it apparently as one for the direct settlement of a superior 
proprietary right, and held tliat, as such, it was barred by the Oudh 
Estates Act, and the rights which the talookdar had acquired. There was 
an appeal to the Commissioner of the district, ]\rr. Capper; and before 
him the suit assumed the character of one for a sub-settlement of a sub¬ 
proprietary right, which it has ever since retained. That it is competent 
to the Courts to allow a plaintiff so to modify his claim was ruled by 
their Lordships in the case of the widow of Slinnker Sahai v. Rajah Kashi 
Pershad. (l) 


1878 
Nov. 21. 


Privy 

Council. 


4 C. 839 = 3 
Suth. P.C.J, 
567 = 6 LA. 
1=3 

Saraswati’s 
P C J. 873. 


[819] Mr. Capper ill liis judgment of the 10th May, 1873 ruled that the 
mortgagee, if his title were perfected by foreclosure, would he the legal 
owner of birt zemindary rights subordinate to the talookdar; but that the 
mortgage was still redeemable. He tliought, however, tliat tlie case was 
not ripe for decision, and remanded it for llie trial of an issue whether 
the plaintiff had got possession of all or any of these villages prior to 
Phagun, 1267 Fusli. This issue was found in the affirmative; and the 
fact was not disputed by the respondent when the case came back to 
Mr. Capper. Mr. Capiier on the 28th August, 1873 then made a decree 
in these terms : ” The Court orders and decrees the appeal and cancels tlie 
decree of the 3rd March. 1873. Gouri Sliunker, plaintiff, and his co- 
sharers, if any, are decreed an undor-proprieiary zemindary title in 
Mouzah Bairwa, Mouzah Bijwa Kalan, Mouzah Bindhwa, and Mouzah 
Katya Bhari, and possession under the terms of the deed of conditional 
sale dated Phagun. Sudi 13th, 1263 Fusli, till such time as the lien shall 
be redeemed, or till the title shall be perfected by foreclosure.” The 
respondent then appealed from this decree to the Judicial Commissioner 
Mr. Currie. That officer, on the hearing before liim of the 3ist March,' 
1874, seems to have objected to tlie decision of Mr, Capper on the 
ground that he had assumed what ought to have been proved. He said 
‘It is very material, for a proper determination of this case, that the 
exact nature of the title intended to be conveyed under the deed should 
bo decided. The defendant urges that the title intended to he conveyed 
was the full proprietary title, and this view of the case is supported by 
the fact that this suit is laid for the full proprietary title. Cn the other 
hand, the plaintiff urges that the deed never intended to convey to him 
more than an under-propriotary title, that is, a title as birtia. tlio wording 
of the deed being ‘ witli all the riglits attaching to a liirt zetnindary ’ ” 
He accordingly sent the case down to the Settlement Cfiicer, that is 
the Judge of First Instance, for the investigation and determination of 
two issues : the first was, ‘ What is the meaning of the term ‘ with all the 
rights appertaining to a birt zemindary ’ in the mortgage bond on which 
[850] tlie plaintiff bases liis claim ? ” The second was as to the date and 
circumstances of the seizure by the Government of the villages as part 
of the property of the rebel Rajah of Tulsipore. Nothing, however. 


(l) 4 I.A. 198 = 3 Suth. P.C.J. 4. 
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1878 ultimately turned u|)on the finding upon this issue, which was in 
Hov 21 accordance with tlio facts already stated. 

■ ■ On tlie first issue a number of witnesses were examined before the 

Lower Officer. He, upon that evidence, whilst professing that he knew 
Privy very little inmself al)Out these tenures, came to the conclusion “ that the 
Council pledged the proprietary title in these four villages: that it was 
intended that the mortgagee should hold independently for the four years 
named : anil that at the end of that period, on failure to redeem, the plain- 
i C- 839 = 3 i^QVQ i)ecoine the independent proprietor of the property. ” And 

Suth.P.CJ. he accordingly found on the first issue that the meaning of the words 
567 = 6 I-A, rights appertaining to a birt xemindary, ” did in this case 

^ = 3 signify independent proprietary possession, and not a right of property to 

Saraswati’s*^^ held in subordination of the talookdar. 

: The case, with these findings and the evidence on which they were 
P. . . 873. Judicial Commissioner, who then made the decree 

which is tlie subject of the present appeal. He dismissed the suit upon 
the grounds stated in his judgment at page 52 of the Record. 

Before considering those grounds in detail, it is desirable to observe, 
that the Judicial Commissioner seems to have agreed with the Commis¬ 
sioner, Mr. Capper, that if the effect of the mortgage was to create 
a tenure suliordinate to that of the talookdar, the claim of the plaintiff 
to a sub-settlement would bo valid. Tlie question upon which the deter¬ 
mination of the suit thus depended was that which was principally argued 
here, namely, what was the nature of the estate conveyed by way of con¬ 
ditional sale: that is, whether, supposing the mortgage-deed to have 
become absolute, the plaintiff would have held the villages from that time 
as an independent zemindar or as a zemindar, in some sense subordinate 
to the talookdar, the villages remaining in that way parcel of the Tulsipore 
estate. 

It need hardly be said that if the Judges in Oudh had given a clear 
interpretation of the words ‘'birt zemiiularn," their [851] Lordships would 
have been very slow to question that interpretation, or even to draw from 
the evidence any inference other than that which those who are acquainted 
with the tenures of the province had already drawn. Mr. Capper, an 
experienced officer, assumed that the words “ birt zemindary ” imporU 
subordinate tenure. From the first part of the final judgment of toe 
Judicial Commissioner, it seems that he would have understood the words 
in the same sense as if they had stood alone. He says “ The conclusion 
at which I arrive is that had this deed been executed prior to the annexa¬ 
tion of the province, the introduction into it of the words ‘ birt 
would have conveyed the meaning that the mortgagee agreed to nold toe 
property mortgaged in subordination to the mortgagor, or, in other ’ 
that he consented to the mortgaged villages being retained m ’ 

gagor’s kubooleut, instead of his entering into direct enpgements with 
Government officials for the revenue of such villages.” He » 

to consider how this construction of the words ^ ig 

consideration of the surrounding circumstances under which 
executed, and the probable intention of the parties, and he proowds. 
as the deed was executed subject to the annexation of the province y 
British Government, and at a time when the policy was to do 
talookdars, and to deal with village occupants as 

and considering also that immediately after the execution ^ ^ --nj. 

the plaintiff demanded and was admitted to direct engagement wi ^ 
ment for the land revenue due on the mortgaged villages, c 
conclude that the nature of the title intended to be conveye u 
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deed was the full proprietary title, and not merely the subordinate and 
dependent title of Birtia.’ ” Tliere are therefore two reasons assigned 
for the conclusion to which he came, and neither of them, in their Lord- 
ships judgment. appears to be satisfactory. The deed, no doubt was 
executed subsequent to the annexation of the province, but there is no 
reason to suppose that, at the time it was executed, the parties were 
at all aware of what the future policy of the Government, when it came 
to change the tiscal arrangements of the Nawaboe. [852] would be, for that 
policy at that time had not even been declared; and therefore it is 
unreasonable to suppose that the parties contracted with reference to a 
system under which the Government would make the new settlement with 
the village occupants as independent proprietors. Tlien again, their 
Lordships think that little, as to what the intention of the parties at the 
time may have been, can be inferred from the fact thac after that policy 
had been declared, and tlie Government proceeded to make summary 
settlements with the immediate possessors of villages, and in fact adopted 
the policy of breaking up the great talookdary estates, the mortgagee 
did go in under that system to settle for the revenue of these villages. It 
was, after all, a mere fiscal arrangement; and the very terms of the settle¬ 
ment which he did make treated his interest as a defeasible interest, and 
confined the summary settlement made with him to the period which the 
mortgage had to run before it became redeemable. Their Lordships cannot 
attach much weight to the statement which ho then made and which is 
not in the terms of the mortgage-deed, as to what his rights would be had 
not redemption taken place. The Judicial Commissioner, however, liaving 
for these insufficient reasons come to the conclusion above stated, held that 
the plaintiff being in possession of the villages at the date’ of Lord 
Canning’s Proclamation under a title which would give him the full pro¬ 
prietary right in the soil, when and if his mortgage became absolute, fell 
within the scope of the Proclamation; and that his title was by that 
Proclamation swept away, and was not set up again by tlie subsequent 
explanation of the Proclamation which is contained in the two letters 
annexed to Act I of 1869. Everything in this decision, therefore turns 
upon the correctness of the finding, that the intention of the partik was 
to pass the full proprietary title in the event of the mortgage not being 
redeemed at the proper time, and that there was therefore no sub-pro¬ 
prietary right in the villages as included in the talook settled in 1859 
which could be the subject of a sub-settlement. Their Lordships have 
already intimated that they are not satisfied with the reasons which the 
learned Judge gives for his construction of the instrument, or rather for 
the qualification of that [853] which ho would understand to be imported 
by the words birt ^jemindary right.” by reason of the particular circum¬ 
stances of the case; and in their own opinion It is highly improbable that 
the intention of the parties when the contract was made was such as is 
imputed to them They do not think it likely that the Maharajah (the 
mortgagor) at that time contemplated the impossibility of l.is redeeming 

such an event to lose that 
lorn the great landowners of Oudh 

subordinatezemindariesin their talooks; and 
1 '^ ^emmdary.” as seems to he admitted, mav import the 
sub-proprietary right, their Lordships conceive that to 
rational construction to be put on them. And 

fLf .'I a strong argument in favor of this construction 

that It makes aU the subsequent acts of the Government and the parties 
which have led to the inclusion of these villages in the talook of TuLpore 
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consistent \vith reason and justice. It is clear that the Government did 
not intend to grant ;un thing except that which was properly and legiti- 
niately part of the estate of the rebellious Rajah of Tulsipore. It is also 
clear tliat as Lord Canning’s Proclamation had then been explained and 
was understood, the plaintiff, if he had acquired the absolute interest as 
Zamindar in itiesc villages, and if the villages were thus wholly severed 
from the talook, would have been allowed to engage for the revenue, not 
as talookdar, but as independent Zamindar. Nevertheless, the villages 
wlien the settlement was made were treated as part of Tulsipore; and 
were accepted hy the Maharajah as part of his talook. He had no other 
title to tliem cxce))t the grant of the estate of Tulsipore; and it is more 
reasoi'ialjle to conclude tliat they were properly so included, than to say 
that 1)\' mistake the Government took property which belonged to another 
man. put it into an estate to which it no longer belonged, and that by 
reason of the Estates Act and the other proceedings which have taken 
place a wrong has been done which is now irremediable. 

Their Lordships will now deal with an argument which was much 
pressed, viz., that there can he no sub-proprietary right [854] unless there 
he a sul)st.antial rent or service to be rendered by the sub-proprietor to the 
talookdar, and that in this case all that could be paid by the mortgagee 
after foreclosure would be the Government revenue assessed upon these 
villages, without giving the Rajah any beneficial interest in the collections 
of the villages. This objection does not appear to have occurred either to 
Mr. Clipper or to Mr. Currie; nor was it treated as an objection in the 
case already referred to in the 4 Law Reports. Privy Council Indian 
Appeals," in which a sub-settlement was granted to a lady who dop not 
appear to have paid anything to her former co-sharer in the estate (as he 
in fact was) in respect of the four villages of wliich she was found to 0 
sole proiH’ietor. Nor do their Lordships find, either in the letters of Lord 
Canning or in the rules annexed to Act XXVI of 1866, anything whic 
necessarily imports, that it is essential to the enforcement 
rights of one who would otherwise be a subordinate zemindar, tha 
the talookdar should have some pecuniary interest in the sub-tenure. 
Those rules, and some expressions in the letters, no doubt, contemplate 
that in tlie ordinary case of a sub-tenant he would pay something o 
the superior lord. Their Lordships, however, do not find that those 
provisions are exhaustive, or that there are any negative words w ic 
say that there shall not be a sub-settlement of a subordinate zemindary 

included in a talook, unless the zemindar is bound to pay some substan 

tial rent to his superior. ^ ■ the 

It might be open to consideration whether, if this were 
strict sense of the term a sub-proprietary interest, the case in the 4 th 
Reports, Indian Appeals," would not have justified a sub-settlement o 
It is not necessary however for their Lordships to go that length m 
present case. It is sufficient for them to say that upon the wiwe 
think this grant of the birt zemindary interest should be treated 
conveyance of a subordinate zemindary interest; tha.t the viUages 
at the time of the settlement properly treated as still *”j.bat 

talook of Tulsipore settled with the respondent, and there-L®S5J 
the judgment of Mr. Capper declaring the right of the plaintiff 1® ® 

The only doubt their Lordships entertain is, whether , aiving 
has fully and completely satisfied the terms of Act XXVI of 186 ^ 

to the Maharajah the right which that Statute seemed to con_^ 


MI.A. 198=3 Suth. P. C. J, 4. 
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fcbafe the fcalookdar shall always liave, viz., that of receiving a malikhana 
of not less than 10 per cent. That malikhana was given in the former 
case to which their Lordships have already referred. It is not very clear 
whether I^Ir. Capper assumed that the amount of this malikhana would 
be afterwards fixed when the interest of the plaintiff should cease to be a 
mortgage interest, and be perfected by foreclosure. 

Their Lordships think that in recommending to Her Majesty (as 
they propose to do) to allow the appeal and to confirm the decision of 
Mr. Capper, they should also recommend that the order should declare 
that it is without prejudice to the right, if any, of the Maharajah to 
rnalikhana at a rate not less than 10 per cent., and that he is to be at 
liberty to apply to the Courts below for the settlement of such malikhana 
as he may be advised. The costs of the appeal must follow the result. 


APPELLATE CIVIL. 
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Present : 

Mr. Justice Pearson and Mr. Justice Turner. 


Palak Diiari Rai and others (Jiuh/nient-debtors) v. Radhaprasad 
Singh [Decree-iwlder). [2lst November 1878.] 

2 A. 65=3 Ind. Jur. 419. 

Interlocutory order—Application for leave to appeal to Privy Vouncil—C. P. C., Sa.594 
595 and 696. • ' ' 


1878 
Nov. 21 . 

Appel¬ 

late 

Civil. 


No leave could or ought to be granted by the High Court for appealing to the 
Privy Council from an interlocutory order, for instance, an order of the High 2 A. 65 =3 
Court cancelling, on the ground of want of jurisdiction, a District Judge’s order " 
in execution proceedings, transferred to his own 61c from that of a Subordinate 
Judge, and remitting the case for the disposal of the execution petition on the 419 
merits, with a direction that the record of the case should be returned to the 
Subordinate Judge. 


The District Judge of Gha;{ipur recalled to his own file the proceed¬ 
ings in the execution of a decree which were pending in the Court of the 
Subordinate Judge of Shahabad, and disallowed an application for the 
execution of the decree which liad been preferred to that Judge. On 
appeal from the order of the District Judge, the High Court (Pearson and 
Turner, JJ.) annulled tl^e order of the District Judge, as void for want of 
jurisdiction, and remitted the case in order that the application for execu¬ 
tion might bo disposed of on the merits and directed that the record of 
the case should be returned to the Subordinate Judge of Shahabad. The 
present application was made on belialf of the judgment-debtors for leave 
to appeal to the Privy Council from the order of the High Court. 


ORDER OF THE COURT. 

[66] Turner, J.— This Court has simply set aside an order of the 
Judge of Ghazipur calling on to his own file pi'oceedings pending in the 
Court of the Subordinate Judge of Shahabad, and has directed that the 
proceedings be remitted to the Shahabad Court that the applica-[67]tion 
presented to that Court may be disposed of. When it is disposed of, the 
decision may be appealed, and the superior Court which finally determines 
the application may have power to grant leave of appeal from its decision 
to Her Majesty in Council. The question of the competency of the Shaha¬ 
bad Court to entertain the application may then be raised. The order 
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beioro us is in our jutlgment in the nature of an interlocutory order, and 
not an order from whicli we can or ought to give a certificate for appeal to 
the Privy Council. Tlie learned counsel’s argument, based on the pro¬ 
visions of S. 594 of Act X of 1877, that the word " decree ” embraces 
judgment and order, does not support the contention that the Court can or 
ought to give leave to appeal from any order. The certificate is refused 
with costs. 


PRIVY COUNCIL. 

Present: 

Sir J. ir. Coh'ile, Sir B. Peacock, Sir M. E. Smith, Sir R. F. Collier. 

[On appeal from the High Court of Judicature at Allahabad, North- 

Western Provinces.] 


Zain-ul-abdin Khan {Defendant) v. Ahmed Raza Khan 
AND OTHERS {Plaintiffs). [22nd November 1878.] 

2 A. 67 = 5 I.A. 233=3 Saraswati’s P.C.J. 879, 

Ex parte jtidgment — Appeal—C.P.C., (1859), S. 119- 

S. 119, C.P.C. (IS59), precludes an appeal from a judgment pas?ed ex parte 
against a defendant, who has not appeared at all, but not in the case of a 
defendant, who has once appeared, but who fails to appear oii a day to which the 
case has been adjourned. 

Ap., 23 B. 414 (424); P.. 11 C.L.R. 537, 21 C. 269 (274); R., 8 A. 354 (360) = 6 A.W.N. 
no, 20 B. 380 (383), 34 C. 403 (409) (F.B.)=6 C.L.J. 247 = 11 C.W.N. 329=2 
M.tj.T. 123; D., 7 A. 538 = 5 A.W.N. 144, 23 C. 733 (F.B.), 18 A. 241 (244), 20 A. 
195 (197). 


JUDGMENT OF THE HIGH COURT. 

[67] '■ The suit was instituted on the 14th September, 1872, and after 
much delay, owing to the residence of both parties in foreign territory, 
the hearing was, at the request of the pleaders of both parties [ 68 ] 
adjourned for the 5th January, 1873. Issues were framed, and the 
28th October fixed for the hearing; the suit was not called on that date, but 
on the 7th November, 1873. It was again adjourned at the like request 
to the 2nd February, and subsequently to the 8th April, 1874. On 6tb 
April the defendant appellant submitted a petition praying for a further 
adjournment on the plea that his pleader had gone to Calcutta to consult 
the Advocate-General and could not return in time. This petition was 
nob presented by a pleader, nor by any duly authorised agent, and was 
rejected. On the 7th April the defendant’s pleader telegraphed to the 
Subordinate Judge requesting him to postpone the hearing. The 

nate Judge refused to consider this irregular application, and on the ot 

April the case was called on in due course. Although the defendant ha 
an agent in Moradabad, no other pleader than Ganesh Prashad, w o 
was absent in Calcutta, was appointed, and the defendant appeAriue 
neither in person nor by pleader, on the 8th April the case was 
decided ex parte under the provisions of Ss. 147 and 111. The 
subsequently took the proper step of applying to the Subordinate Ju g 
under S. 119, for an order to set aside the judgment, but 
did not proceed with that application, and it was struck off for deia 
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appellant being advised by his late counsel to proceed by way of appeal. 
He IS met by the objection that the appeal does not lie, as the judgment 
was passed ex-paric. The appellant’s counsel urges that the case was not 
heard by the Subordinate Judge ex-parte under S. Ill; that the default 
of the appellant was such a default as is contemplated in S. 145 and not 
such a default as is contemplated in S. 147. It appears clear to us 
that the former section applies where the parties appear, but either of 
them fails to proceed with the case: while S. 147 applies to cases like the 
present, m which at an adjourned hearing a party failed to appear. If 
the Judge heard the suit at all in the absence of the appellant, he could 
only do so under the provisions of S. 111. Having the option of pro¬ 
ceeding with the hearing or again adjourning the case, he proceeded to 
hear and determine it. 

Then it is contended that the appellant was entitled to proceed 
either by way of appeal or by an application under S. 119, and Kalee 
Churn Dutt v. Modhoo Soodun Ghose, 6 W.R. 86, is relied on; but [69] 
that ruling has not apparently been followed in Administrator-General of 
Bengal v. Lala Dyaram Das, 6 B. L. K. 088, and in Purus Bam v. Jy 2 mti 
Parshad, H. C. R.. N.-W. P. 1869, decided on the 21st May of that year, 
it has been held that no appeal lies. 

“ The omission to follow the procedure required by S. 119 has depriv¬ 
ed the appellant of all remedy. The appeal must therefore be dismissed 
with costs.” 


JUDGMENT. 

[70] Sir Barnes Peacock.— The question in this case is whether 
the first part of S. 119 of Act VIII of 1859 applies to a caso which has 
been decided under the provisions of S. 147 of the same Act. That part of 
S. 119 is in the following words : “ No appeal shall lie from a jud*gment 
passed ec-parte against a defendant who has not appeared.” S. 119 must 
be read together with Ss. 109, 110, and 111. S. 109 says : " On the day 
fixed in the summons for the defendant to appear and answer, the parties 
shall be in attendance at the Court-house in person or by a pleader, and 
the suit shall then be heard, unless the hearing be adjourned to a future 
day which shall be fixed by the Court.” S. 110 says: “ If on the day 
fixed for the defendant to appear and answer, or any other day subsequent 
thereto to which the hearing of the suit may be adjourned, neither party 
shall appear, either in person or by a pleader, when duly called upon by 
the Court, the suit may be dismissed.” There the words are: “ If on 
the day fixed for the defendant to appear and answer, or any other day 
subsequent thereto to which the hearing of the suit may be adjourned ’’ 
Then comes S. IIL which, says: “If the plaintiff shall appear in person” 
-—it does not say On the day fixed, or on any subsequent day,” but 
simply if the plaintiff shall appear in person or by a pleader, and the 
defendant shall not appear m person or by a pleader and it shall be proved 
to the satisfaction of the Court that the summons was duly served the 
Court shall proceed to hear the suit ex-parte:' Ss. 109 and 111 taken bv 
themselves, clearly relate to the appearance of parties and to their non- 
appearance. at the first hearing of the suit. The 146th and 147th sections 
are enaotmenta re ating to adjournments. S. 147 enacts that “ if on anv 
day to whmh the hearing of the suit may be adjourned, the parties, or 
either of them, shall not appear in person or by pleader, the Court may 
proceed to dispose of the suit in the manner specified in S. 110 S 111 or 
a 114, as the case may be, or may make such other order as liiay apwar 
to be just and proper m the circumstances of the case." There is no 
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enactment in that section that, in case the Court disposes of the suit in 
the manner spccihed in S. Ill (the section which applies to the present 
case), the first part of S. 110 shall apply to such a judgment. Under Act 
VI n of 1850 the general rule is that an appeal lies to the High Court 
from a [71] decision of a Civil or Subordinate Judge, and a defendant ought 
not to lie ilcprived of the right of appeal, except by express words or 
necessary implication. Looking at all the sections together, their Lord- 
ships arc of opinion that the words “who has not appeared” as used in 
S. 1 iO, mean “ who has not appeared at all ” and do not apply to the case 
of a defendant who has once appeared, but who fails to appear on a day 
to whicli the cause has been adjourned. 

There are several cases to that effect decided by the High Court in 
Calcutta : ^Marshall's Report, page 32 ; 3rd Bengal Law Reports Appendix 
121, and the 6th Weekly Reporter, page 86. 

Two cases were referred to by the learned Judges who decided this 
case,—a case in 6th Bengal Law Reports, 688, and one from the North- 
Western Provinces Reports of 1869, decided the 21st May of that year. 
Their Lordships have referred to those decisions. It appears to them 
that the case cited from the 6th Bengal Law Reports, 688, so far from 
being an authority in support of the decision of the High Court, is rather 
an authority against it. The case which is cited from the North-Western 
Provinces Reports of 1869, decided the 21st May of that year, is certainly 
in conflict with the several decisions in the High Court at Calcutta to 
which reference has been made, and which in the opinion of their Lord- 
ships were correctly decided. _ 

Under these circumstances their Lordships w’ill humbly advise Her 
Majesty that the decision of the High Court was erroneous, and that the 
case be remanded to the High Court to hear and determine the appeal. 
The respondent must pay the costs of this appeal. 

APPELLATE CIVIL. 

Present; 

Mr. Justice Pearson and Mr. Justice Turner. 


Murli Dhae {Judgment-debtor) y. Parsotam Das and ANOTHER 
(Decree-holder). [28th November 1878.] 

2 A, 91. 

1. Execution of decree—Appeal from order. 

An order in execution proceedings, disallowing the objections of 
debtor to execution being taken out by a transferee of the 
appealable, being the final order in a judicial proccedijig, and, therefore, ft 
within the meaning of S. 2 of the C.P.C. (1877). 1 A. 688, (F.B.), F. 

2. Cross-decrees—Setiing-off. 

The amount of a decree, held by a judgment-debtor against the 
ditoc alone, cannot beset off against a decree held by the latter along vn 
persons, which did not specify the separate interests of each of them. 

Murli Dhar preferred an appeal to the High Court from an 
decree, which appeal the High Court dismissed, giving the tg 

decree against Murli Dhar for Rs. 682—9—0, being the 
incurred by them in the High Court. Parsotam Das and Sital 
whom the decree was transferred by assignment by one of the 
Sarju Prasad, applied for its execution. as the transferees. 
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objections of Murli Dhar having been disallowed by the Court of first 
instance, the Court executing the decree, he appealed to the High Court. 

ORDER OF REMAND. 

The High Court remanded the case for the trial of the issue set out in 
the order of remand, whicli was as follows : 

[92] Turner, J.—The opinion of the Full Bench (1) established that 
an appeal lies in this case, the order being the final order in a judicial 
proceeding, and therefore a decree as defined in S. 2. 

Sarju Prasad was competent to sell his title to the costs which he 
anticipated he would recover, and there can be no objection to the validity 
of the substitution of tlie names of the repondents for that of Sarju 
Prasad. Of course the respondents took the decree for costs subject to 
any equities which may have subsisted between the decree-holder and the 
judgment-debtor (2). The appellant then was entitled to set off so much 
of any valid and subsisting decree held by him against Sarju Prasad 
as might amount to the decree purchased by the respondents (3). The 
lower Court must determine whether, as alleged by the appellant, he held 
a decree of which he was entitled to set off a portion of the amount against 
the decree acquired by the respondents, so as to satisfy the decree held 
by respondents. The lower Court will try this issue and return its 
finding to this Court, when ten days will be allowed for objections. 

From the finding of the lower Court it appeared that the decree held 
by Murli Dhar was one for money against Sarju Prasad alone, made by 
the Subordinate Judge of Benares, which had been transferred to the 
•Court of the Subordinate Judge of .^zamgarh for execution. 

JUDGMENT. 

On the return of the finding the following judgment w’as delivered by 
the High Court (PEARSON, J. and TURNER, J.): 

Turner, J.—The Court below has found that the decree in which 
the respondents purchased the interests of Sarju Prasad was a decree for 
costs held by Sai-ju Prasad and two other persons without any specifica¬ 
tion of the separate interests of each. We are compelled to hold then 
that the decree is not a decree between the same parties as the parties to 
the decree held by the appellant, inasmuch as in the latter decree Sarju 
Prasad is the solo judgment-debtor. Wo must consequently dismiss the 
. appeal, but we order each party to bear his own costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 

Jiwan Bakhsh [Defendant) v. Imtiaz Begam {Piaintifi. 

[9th December 1873.] 

2 A. 93. 

Mahomedan Law—Joint and undivided properly—Gift of defined share. 

Under Mahomedan law. the gift of joint and undivided property is open to 
objection ; but a defined share in such property is separate property, and can be 

the subject of a valid gift. (15 B. L. R. 67 *2hv. R. 208. V) 

[R.. 18 B. 852 (356).] 


(1) 1 A. 666. 


(2) 8. 233 of Act X of 1877. 
(3) S. 246 of Act X of 1877, Explanation ii. 
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JUDGMENT. 

[94] Pearson, J.—The main question raised by this appeal is 
whether the gift of a defined share of landed estate is open to the objec¬ 
tion wind] attaches, under Muhammadan law, to the gift of joint and 
undivided property. On this question our opinion is in accord with that 
of the Court of first instance that a defined share in a landed estate is a 
separate property to the gift of which that objection is inapplicable, and 
we conceive ttuit the view of the matter which we take in common with 
the Subordinate Judge is sanctioned by the rulings of the Privy Council 
as well as well-founded in reason. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 


Sh-vfi-ud-din and others {Plaintiffs) V. Lochan Singh 
AND ANOTHER (Ve/etidancs). [16th December 1878.] 

2 A. 94. 

1. Possession of inortgaQee—C.P.C. (2SJ9), S. 230—C.P.C. {1377) S. 332. 

The possession of the mortgagee under the mortgage is “ possession on his own 
account ” within the meaning of S. 230 of the C. P. C. (1859) and S. 332 of the 
C.P.C. (1877): he is therefore entitled, when dispossessed in execution of a decree 
against the mortgagor, to which be is not a party, to be restored to possession 
under S. 332 of the C. P. C. (1877). 

2. Repealing of old law—Effect of procedure under new law. 

A person, dispossessed under the above circumstances, after the C.P.C. (1877) 
came into force, in pursuance of an order passed under the old Code, is entitled to 
be restored to possession under the provisions of the new Code. 

3. Proof in such proceedings, 

A person dispossessed under the above circumstances, need not, in seeking to be 
restored to possession, prove his title ; it is enough if ho proves his possession. 

[Not P., 6 O.C. 110 (112): R.. 21 T.L.R. 183.] 

Mabtab Singh and his two brothers mortgaged on 17-2-1876 a cer¬ 
tain village, which they held as joint and undivided estate, putting the 
mortgagees into possession of the entire village. The sons of Mahtab Singh 
having obtained a decree on 7-8-1877 against their father for the parti¬ 
tion and possession of two-thirds of the estate, dispossessed the mortgagees 
in November, 1877, after Act X of 1877 came into force; of two-thirds of 
the estate under an order in the execution of the said decree made before 
Act X of 1877 came into force. On the mortgagees subsequently applyi°S 
under S. 332 of Act X of 1877 to the Court executing the decree to m 
restored to the possession of the property, disputing the right of the 
decree-holders to dispossess thenu under the decree on the ground tba 
they were in possession on their own account, and that they were no 
parties to the suit in which the decree was made, their application was 
numbered and registered as a suit between the parties in accordance wi 
that section,— the Court of first instance granting the mortgagees an or^ 
for the possession of the property. On the lower appellate 
ing the order of the Court of first instance, the mortgagees appealed to 
High Court. 
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JUDGMENT. 

[95] TL’RNER, J.—The grounds on which the Judge has dismissed 
the suit cannot be sustained ; the mortgagees were in possession on their 
own account. The question then arises whether in this suit the mort¬ 
gagees may rely on their possession only and claim to be restored to 
possession, or whether they must prove their title. Seeing that they 
were not actually dispossessed until November, 1877, when Act X of 1877 
was in force, it appears to us that they were entitled to the benefit of 
S. 332 of tliat Act. It is true that the order under colour of which the 
decree-holders ousted them was passed before the Act came into operation, 
but until the ejectment of the mortgagees no right accrued to them to 
oppose the misuse of the order, and wlien that right accrued it is governed 
by the law then in force. Wo decree [96] the appeal, and reversing the 
decree of the lower Court restore that of the Court of first instance with 
costs. 

The respondents are of course at liberty in a suit properly instituted 
to try the question of title and to apply for the ejectment of the appellants. 


1878 

Dec. 16. 


Appel¬ 

late 

Civil. 


2 A. 94. 


APPELLATE CIVIL. 
Present: 


Mr. Justice Turner and Mr. Justice Oldfield. 


1878 


Karam Singh {Defendant) v. Ram Lal (Plaintiff). 

[19th December 1878.] 

2 A. 96=3 Ind. Jur, 470. 

Registration Act (1871) S. 17, Cl, [2]--Charge. 

A bond, charging immoveable property for the payment on demand of an 
amount less than Rs. 109. with interest thereon, is only optionally registrable, 

[P., 2 A. 216, 2 A. 683 (689).] 

JUDGMENT. 

[97] Turner, J.—We see no reason to depart from the view of 
the law we have long held in this Court. The bond was for a sum of 
Rs. 83 —8—0 payable on demand with interest. It did not certainly 
secure Rs. 100. and therefore its registration was optional. The appeal 
is dismissed. 


Dec. 19. 

Appel¬ 

late 

Civil. 

2 A. 96 =3 
Ind. Jup. 
470. 


CRIMINAL JURISDICTION. 

Present: 

Ur. Justice Turner. 


1879 

Jan. 21. 


Empress of India v. Mula. [2l8t January 1879.] _ 

2 A. 105. Criminal 

Pena Code, Ss. 193, 511 Fabricating false evidence—False endorsement on a stamped JURISDIO- 

Where the accused, in order to injure the complainant, who had doposod 2:iON. 

against him m a civil suit, induced another person to personate the complainant- 

and to purchase a stamped paper, and in consequence of such personation the n i 
stamp-vendor made the usual endorsements on the stamp paper in the name of ^ 

615 



ALLAHABAD] 


LMPKKSS OF INDIA v. MULA 


[CRIM. 


the complainant, heUI, that, inasmuch as the intention of the accused was to use 
the falsely endorsed stamp paper in a judicial proceeding, be was guilty of the 
offence of fabricating false evidence, and the other person was guilty of abetting 
the same. 

CRIMINAL tF.25A.7,M:7)^2-2A.W.N.I90.] 

Aiipliciition to tho Ilifih Court for the exercise of its powers of revision 
JLRISDIC- 297. Act X of 1872. 


1879 

Jan. 21. 


TION. 


JUDGMENT. 


2 A. 105, 






[105] Tl KNEH. J.—The petitioner Mula is a money-lender in Shah- 
jahanpur, with whom Chattar Smf^h, thahir, had had dealings, but prior 
to the date of the occurrence which led to the present charge Chattar had 
discharged his debt to the petitioner. In a suit instituted by Mula against 
Netha and Dh.aunkal, Chattar gave evidence on behalf of the defendants, 
and tliereupon Mula threatened him he [106] w’ould make him pay Es. 50. 
On the 2.Sth July Zahar, a debtor of Mula, applied to Mathura Prasad for 
a stamp of the value of four annas. He gave his name as Chattar Singh, 
ihaknr, and the name of Chattar Singh’s father, and also Chattar Singh’s 
address. These details were, in accordance with the usual practice, 
endorsed on tlie back of the stamp. As Zahar was leaving the stamp- 
vendor's shop, it occurred to the stamp-vendor again to question him as 
to his name. He then made a mistake and gave a different name as the 
name of Chattar Singh’s father. The suspicions of the stamp-vendor 
being excited, he further questioned Zabar, who then stated he bad 
purchased the stamp at the request of Mula, who had given him four 
annas for that purpose. The stamp-vendor very properly took Zabar 
to the police-station and reported what had occurred. It is shown 
by other evidence, which the Courts below have accepted as reliable that 
Mula gave four annas to Zabar and requested him to purchase a stamp: 
that he left his place of business and accompanied Zabar on his way 
to the stamp-vendor’s; that he remained near the stamp-vendor’s shop 
when Zabar entered it, and ran away on perceiving that Zabar was 
detained. With this corroboration the Magistrate and the Sessions Judge 
have accepted as reliable the statement of Zabar'that he was induced by 
Mula to personate Chattar Singh, and to procure the stamp iu Chattar 
Singh’s name. The Magistrate held that on the facts proved Mula was 
guilty of the offence of attempting to fabricate false evidence for the pur¬ 
pose of using it in judicial proceedings. The Sessions Judge more cor¬ 
rectly held that the facts afforded proof that the fabrication was complete, 
and that the petitioner was liable to conviction for abetment of the 
offence alleged rather than of an attempt to commit it, and amended the 
conviction accordingly. In this Court it is argued that, although the 
petitioner may have made preparations to commit the offence, yet the 
offence had not actually been completed, and in support of this contention 
the petitioner’s pleader has referred to Queen v. JRamsaran Ghorcbey (l)i 
in which case it was held that under similar circumstances the accused 
could not be convicted of forgery. 

It appears to me that the cases may be distinguished. The endorse¬ 
ment of the stamp-vendor forms no part of the document [i07] which it 
may be assumed it was the intention of the person who procured 
endorsement to make on the face of the stamp-paper. The offence 
forgery had therefore not proceeded beyond the stage of preparation, butR^ 
the case now before the Court there had been an actual fabricatio^ 
something had been done. It is true that no judicial proceeding h 




(1) H. C. R., N. W. P., 1872, p. 46. 
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been instituted, but the petitioners pleader is unable to suggest any 1879 
other object for wliich the false endorsement should have been procured. 

The petitioner had undoubtedly threatened Chattar Singh that he would 

make him pay Rs. 50. He could not have carried out his threat without 

the intervention of the Court. The object of the endorsement made by CRIMINAL 

the vendor of a stamp is to afford proof of the person to whom it is sold, TnoTSDir 

and insults brought on documents written on stamp-paper it is the usual 

eourse, when the execution of the document is denied, to advert to the TION. 

endorsement and to the stamp-vendor’s memory assisted by the endorse- — 

ment as evidence of the person to whom the stamp was sold, and there- 2 A. lOS. 

fore as evidence of the probability that the document was made by the 

person by whom the paper was procured. I do not say that in tlie case 

cited the accused should have been discharged. Had the point been taken 

the Court might have held the accused guilty of the offence of which the 

petitioner has been convicted, but I am of opinion that in the case before 

the Court the evidence for the prosecution warranted the inference that 


the petitioner procured the false endorsement for the purpose of thereafter 
using it in a judicial proceeding, and consequently that the conviction is 
not open to the objection taken to it. I affirm it, and dismiss the appli¬ 
cation. 


PRIVY COUNCIL. 


Present: 

Sir Barnes Peacock, Sir Montague E. Smith and Sir Robert P. Collier. 


On Appeal from the Court 0 / the Judicial Commissioner of Oudh. 

Nawab Malka Jahan Sahiba V. The Deputy Commissioner of 
Lucknow in Charge of the Nazul Department. 


1879 

Jan. 23, 

Privy 

Council, 


[23rd January 1879.] 


3 Suth.P.C.J. 


3 8ufch. P.G.J. 584^6 I.A. 63 = Bal. 194. 


564=6 I.A. 


Lord Canning’s Proclamation of the 15th March, 1858—Effect. 

Lord Canuing’s well-khowo Proclamation of the 15th March, 1853 had the effect of 
TreBting the property, tho subject of this suit, together with all other landed property 
in Oudh, in the British Government, and all who claimed title to it bad to claim through 
tho Government. Whether or not the sunnuds under which plaintiff formerly held 
would, if Oudh bad remained under the old (lynaety, have conferred upon her a life- 
interest or an interest lo perpetuity , it was clear that no more was granted to her sub¬ 
sequently by the officers of the British Government than a pcrmii-sion to occupy for 
n^er life the palace to which she now asserted a right in perpetuity. If the acts of the 
Government officers allowing her so to occupy the palace, which she sought to impugn 
were nullities, it would follow that she had no interest at all. hut that her property 
remained in the British Government to which it was confiscated. r tr / 


63=BaI. 

194. 


JUDGMENT. 

[584] Sir Robert Collier.—T he material facts in this case may 
06 shortly stated. The plaintiff was one of the widows of a king of Oudh 
Momuddin Mahommed Ali Shah, who occupied the throne some time 
■before the annexation of Oudh. In the years 1839 and 1840 this lady 
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1879 four sunnuck from the king, granting to her a large tract of land within 

JvN 23 Lucknow, comprising roj’al palaces, gardens, houses, and shops. 

The form of those sunnuds, which are substantially ("if not in words) the 
same, is this;—"We have graciously been leased to grant to Malka 
PiaVY Jahan Nawab Tajun Nissan Begum, according to the details herein given, 
Council Bai-iuLui on the road, together with the Mehal Sarai belonging to 
(Tovornment. containing an area of 38,330 square yards, situated in Tilpura 
alidH Dowlat-pura, a moballa of Lucknow city, which is the seat of 
3 Suth.P.C.J, (-^QVQmtiient. All the civil clerks, Government officers, and darogas, 
584 = 6 l.A, present and future, arc directed to transfer the said houses to the posses- 
sion of tlie said Begum and hor descendants in perpetuity generation after 
^ ' generation, to see that this command is durably executed, and to give no 
*9*- annoyance by demanding any tax. Neither shall they call for a fresh deed 
year after year. ” 

On the suppression of the mutiny in Oudh tlie well-known Proclama¬ 
tion of Lord Canning was issued on the loth March, 18o8. That Procla¬ 
mation, among other things, contains these words:—“ The Governor- 
General further proclaims to the people of Oudh that, with above-mentioned 
exceptions ” (in favor of certain loyal talookdars) “ the proprietary right 
in the sod of the province is confiscated to the British Government, 
which will dispose of that right in such manner as to it may seem fitting.” 
It proceeds: " To those talookdars, chiefs, landholders, with their followers, 
who shall make immediate submission to the Chief Commissioner of 
Oudh, surrendering their arms and obeying his orders, the Right Honorable 
the Governor-General promises tliat their lives and honour sliall be safe, 
provided that tiieir hands are not stained with English blood murderously 
shed. But as regards any further indulgence which may be extended to 
them, and the condition in which they may hereafter be placed, tliey must 
throw themselves upon the justice and mercy of tlie British Government. 
To those amongst them who shall promptly come forward and give to the 
Chief Commissioner their support in the restoration of peace and order, 
this indulgence will be large, and the Governor-General will be ready to 
view liberally the claims which they may thus acquire to a restitution ol 
[585] their former riglits.” It does not appear eitlier that the plaintiff 
took any part in the rebellion or that she promptly came forward and 
gave her support for the restoration of peace and order. . 

Their Lordships have before now had occasion to express the opinion 
to w'hicli they adhere, that the effect of the proclamation was to divest 
all the landed property from the proprietors in Oudh, and to transfer it to» 
and vest it in, the British Government. 

There followed two proclamations of Sir James Outram, dated respw- 
tively the 22nd ^Earch, 1858 and the 25th March, 1853. The firs!' 
these terms:—“ It is hereby notified for those who have fled away ho® 
the city, having locked up their houses, that if they would not retu 
within ten days and re-occupy their houses, the property with t e 
houses will be confiscated.” The second, addressed to the landholdo • 
runs thus :—" The Major-General, Chief Commissioner of Oudh, m 
ing you this proclamation, wishes to inform you that if you at once co^^^ 
in ready to obey his orders, provided you have taken no part 
atrocities committed on helpless Europeans, none of your lands w 
confiscated, and your claims to lands held by you prior to _ ^ 

ha heard. ” These proclamations of General Outram cannot be ta 
changing the effect of the proclamation of Lord Canning, or 
operation, in as far as they may be inconsistent with it. 
could not have the effect of divesting any property from the 
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Government which had been vested in it. The object of General Outram, 1879 
doubtless, was to exhibit a conciliatory policy to those who should prompt¬ 
ly come in and tender their submission to the British Government. 

The next document that it is necessary to refer to is a letter of the - 

8th April of the same year, addressed by the Secretary of the Chief Com- Privy 
missioner of Oudh to Mr. George Campbell, who was then the Judicial p 
Commissioner of Oudh, in these terms Sir—The Chief Commissioner 

requests that you will consider the Nazul Department as under you, and - 

that you will at once order lists to be made out and carefully prepared of 3 Suth.P.C.J. 
all Nazul property. ’ {Nazul property being State property, which had 584 = 6 I A. 
accrued to the State from forfeiture, lapse, or any other cause.) “ The 
houses and gardens of all rebels sliould bo primd /(icie entered in the lists, = 

and can be restored or not, as may hereafter appear expedient. The pro- 19*- 

perty of the late royal family will necessarily all come within the lists." 

It has been contended on the part of the appellant that for " royal 
family" should be read “king," but their Lordships do not adopt that 
construction. The (luestion is, what was done by the Government ? 

And looking to this document, coupled with others which will be referred 
to, it appears to their Lordships that the intention of the Government, 
which was carried into etfect, was to put upon the Nazul Kegister all the 
property which in any sense could l)e considered property of the royal 
family, or royal proi)erly. including the property in (luestion. 

The next document to he referred to is a letter of the Judicial 
Commissioner of Oudh to the Commissioner and Superintendent, Luck¬ 
now Division, dated the 2Gth July, ISuS. “Sir,—In settling what huildings. 
etc., are to be retained as Nazul and wliat restored to the former possessors 
it will bo necessary to distinguish between estates made over in full pro¬ 
prietary right to the proper owners, and those which are in fact Nazul 
as belonging to the former Government, but are held as residences by tlie 
Begums and others connected with the Court. The latter are clearly not 
transferable, but will in most instances eventually lapse to Government, 
and I trust that you will see that the distinction is maintained. For 
instance, the great palace hitherto held by the Begum MalkaJaban is 
evidently a mere jointure bouse in which siie lived when all Lucknow was 
in possession of tlie Court, but it is in iio way her private pro))erty, nor 
can it be said that her house has been taken from her. She is merely 
in the altered circumstances of Lucknow and of tlie royal family, the 
occupation by British tioops and destruction of so many buildings, 
assigned accommodation more reasonable and moderate tlian [586] 
the enormous palace of otlier times. In otlier cases similar arrange¬ 
ments may bo made so tiiat those who have lost all by the demoli¬ 
tions may bo provided fer and those who happen to escape may not 
unreasonably monopolise the accommodation to the exclusion of otliers. 

In the Nazul list, there should be. first, statement of estates in immediate 
possession, and second, statement of those in which the Nazul has a 
reversionary interest." It would seem that the Deputy Commissioner 
acted upon this letter of the Judicial Commissioner, for wo find this 
account of Proceedings of tlio Collector’s Oflice of the Lucknow District 
recorded by Mr. Simson Nicholas Martin, Deputy Commissioner, on the 
3rd August, 1858. A letter dated 28th July, 1858. No. 212, giving cover 
to Judicial Commissioner’s letter No. 206, dated 26th idem, has been 
received from the Commissioner directing a distinction to be made in the 
Nazul Regiator botwoon those houses which are in reality Nazul but 
which were given to Begums to live in ; for instance, the large house 
whioh was formerly in the possession of Malka Jahan. the Judicial 
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Commissioner says that-. Miis house cerfcainly belonged to the King, and was 
given by the King of Ouclh to the Begum merely to live in. Where such 
is ihe case a note will be entered in the column of remarks to the effect 
that tlie house will bo regarded as Nazul property after the death of the 
party at present in possession. Ordered that an injunction be issued to 
Council Nazul Daroga, directing him to make the required note in the column 

_ of remarks where such a large house is in the possession of any Begum.” 

Whether or not that entry in the Nazul was immediately made is not 
S^Sath.P-C.J. elcar: it would perhaps be the better opinion that it was made 
584=6 LA. suhsequcntly in -Tunc, 1859, because on the 2nd June, 1859 we find the 
following letter from Mr. A. Abbott, the Commissioner and Superintendent 
to the Deputy Commissioner. “ With reference to your letter No. 598, 
dated ’i^rd ultimo, I have the honor to forward for your information 
and guidance the annexed copy of a letter, No. 1,049, dated the 31st idem, 
from tlic Secretary to the Chief Commissioner sanctioning the grant to 
Mohsaii-ud-dowla of that portion of the house of Malka Jahan made 
over to him by the Judicial Commissioner in full satisfaction of all claims 
on account of houses demolished, and to request that you will file an 
acknowledgment of the Nawab to the effect stipulated, and see tliat that 
portion of the premises in the occupation of Malka Jahan is in the Nazul 
list. The building was declared Nazul by the Judicial Commissioner in 
his letter No. 206, dated the 26th July, 1858, declaring Malka Jahan to 
have only a lifeinterest in it. On her death it will lapse to the Govern¬ 
ment.” 

Probably an entry to that effect in the Nazul list was then made. 
The allusion to Mohsan-ud-dowla in this letter is thus explained. The 
Government determined to allow the plaintiff to reside in a large portion 
of the great aggregation of buildings, but they thought fit to give a portion 
of it to Mohsan-ud-dowla, who appears to have deserved well of the 
Government, in lieu of certain property of his which had been taken for 
military purposes. Whether or nob the plaintiff assented to this division 
between herself and Mobsao-ud-dowla may be questioned, but is not 
material. She does not in the present action claim that portion of the 
palace which was assigned to Mohsan-ud-dowla. 

A good deal of correspondence was read which took place about this 
time, and their Lordships infer from it that although there does not ap¬ 
pear to be any distinct and formal entry of a notification having been 
given to this lady that she would be allowed to remain only as an occupier 
for life of the premises, she must have been aware of the terms on which 
the permission was granted. Indeed, she appears on one occasion to 
have been heard by her mookhtar before the Commissioner or the Deputy 
Commissioner to state her case. 

About this time the lady went on a pilgrimage and remained absent 
for several years, leaving the palace in the possession of her servants m 
the interim. Upon her return, some time in 1865, she made a claim tor 
the whole of the palace, and that claim is thus dealt with by the authon* 
ties. The Under-Secretary [ 587 ] to the Government of India ^ 
thus to the Chief Commissioner of Oudh, from Fort William, on 
February, 1866 " Sir,—In reply to your Junior Secretary’s letter, da 

10th instant. No. 563, reporting on the claim of Malka Jahan Be^na 
the whole of the buildings known as ‘Malka Jaban’s Estate,’ I 
ed to intimate that the Governor-General in Council, concurring m 3^ 
view of the case, declines to recognise the claim advanced by the Begu r 
and desires that she may be informed accordingly.” 

In the next year she again pressed her claim, and we have, 
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26bh July, 1867, another letter from the Secretary of the Governor- 1879 
Geneial to her attorneys, in these terms; Gentlemen,—In reply to your 
letter dated 1st March last, submitting a petition from Malka Julian, in 

which she lays claim to the house at Lucknow known as ‘ Aga Mir Ki - 

Deorlu, a portion of which has been made over to Nawab Mohsan-ud- PRIVY 
dowla, 1 am directed to inform you that the Governor-General in Council, 
after careful enquiry, sees no reason to modify his previous orders respect- 
ing this claim.” - 

, The lady appears to have taken no steps in the matter for six vpni-g 3 Suth.F.C.J, 
after this, but on the 7th May, 1873 she presented a petition to the Com- 584=61 A 
missioner of the Lucknow Division, asserting her right to the premises in . 

perpetuity, and requesting the Government to allow it. She goes on to ®^“®*** 
say: '* That certain farmans, bearing the royal stamp, relating to the 
grant of the said houses, are in my possession, which corroliorate the fact 
that these houses were granted to me as my permanent and transferable 
property for generation after generation. Notwithstanding all this a 
strange thing has happened, that on the arrival of a letter from your 
honorable Court, the said houses have been inserted to the Nazul Register 
under the hypothesis that the King of Oudh. my deceased husband! has 
granted me the houses for occupation for life only.” Then she says ;' “ As 
I had proceeded on pilgrimage to ' Karbala.' therefore no steps could be 
taken from my side to regulate this error. Whereas tlie groundlessness 
of this hypothesis will be developed to you even by a perusal of the above- 
mentioned farmans, in which it is specifically recorded tliat the proprie¬ 
tary and transferable right of the houses has been given to mo for per¬ 
petuity.” Then she goes on to say: “ It is, theraforo, essentially neces¬ 
sary and equitable to correct this mistake by striking off the words ‘ for 
occupation only”'—which are in italics and inverted commas—“ from 
the Nasul Register, because by the existence of such a mistake a consid¬ 
erable loss shall be sustained by me, my lieirs, and relatives, whose 
maintenance and protection are incumbent on Government, in compliance 
with the testamentary contracts of the late King, my husband. In con¬ 
clusion I respectfully beg that after tlje perusal of the farman, and 
making other necessary enquiries, you will be humane enough to correct 
this mistake, by making known generally that this property may remain 
exempt from all interference after me as it now is.” On the 18tl> 

September following, she seems to have sent copies of these farmans 
with a petition (not set out in the Record) which the Commissioner thus 
deals with on the 18th October: " Read a petition dated 18th September 
1873 from Nawab Malka Jahan, submitting certain sunnuds, with a 
view to their genuineness being tested. Ordered tliat the sunnuds be 
returned to petitioner, with the remark that the Officiating Chief Com¬ 
missioner has no power to enquire into their validity. If she has any 
doubts on the subject she had better apply to the Civil Court for a de¬ 
claratory decree, or sucli other legal advice which the Officiating Chief 
Commissioner is not competent to give.” 

Thereupon she brings the present action on the 30th Murcli 1874 
The plaint claims a declaration of plaintiff’s absolute title in the nre- 
mises, describing them. It states. “That the plaintiff has been in 
absolute proprietary possession of the above houses by virtue of the 
aforesaid grants for last 36 years; that in 1858 the defendant by proceed¬ 
ings dated the 3rd August, 1858,”—that is the memorandum which has 

proceedings in the Collector’s Office in Lucknow 
' , better of Sir George Campbell—" declared that the 

plaintiff bad a lifemteresb in the houses aforesaid, which were to lapse to 
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the Xazul Department on tlie death of the plaintiff, the present holder, as 
a property of the ex-king of Oudh. That the plaintiff in 1873 presented 
a memorial to the Local Government setting forth her legal title to the 
aforesaid liouses, on the strength of the royal grants mentioned above, 
and prayctl for tiie rectification of the mistakes committed by the Nazul 
Department in respect of the ownership of the aforesaid houses, where¬ 
upon she (the plaintiff) was directed to seek redress in the Civil Court, 
vide Chief Commissioner's No. 581 of 28th October, 1873, herewith 
encloseil. Plaintiff tlierefore sues for tlie declaration of her title in the 
houses aforesaid as the absolute owner thereof.” She further asserts 
that tlie cause of action arose when she presented her last petition and 
the Government refused to act upon it. 

The Deputy Commissioner pleads first that “ the suit is baited by 
limitation. The palace having been declared to be a State building in 
1H58. and plaintiff having been then informed that it was in no way her 
private jiroperty. and that she was allowed to occupy a portion of it as a 
jointure house.” and tlien he refers to the letters and proceedings which 
liave been read. “The suit in its present form is inadmissible. Plaintiff 
really wants consequential relief of a most valuable nature, and hence the 
suit sliouid be brought on full stamps. The sunnuds relied upon are of 
no force opposed to the declaration of Government after re-occupation, 
that the palace was State property and the fact of Government having 
dealt witli it as such. For these reasons the suit should be dismissed 
with costs.” 

The suit was first, heard by Mr. Lincoln, the Civil Judge, who gave 
judgment in favor of the plaintiff. An appeal was preferred to the Com¬ 
missioner, wlio gave judgment for the defendants, on the ground that the 
act which was complained of, and sought to be set aside, was an act of 
State, and could nor. be taken cognizance of in a Civil Court. On further 
appeal to tho Judicial Commissioner, he affirmed the judgment on the 
ground that the claim was barred by limitation, and this is the judgment 
now appealed against. The Commissioner appears to have supposed that 
Sir George Campbell and the officers who dealt with this property at 
Lucknow were acting under Peg. XIX of 1810, S. 7, which enacts that the 
general superintendence of all Nazul property is vested in the Board oi 
Kevenue. Their Lordships think it right to observe that this Regulation, 
which was never extended to Oudh, was clearly not the authority under 
which they acted ; their authority was the Proclamation of Lord Canning, 
and the other proceedings of the Government which have been referred to 

Their Lordships are of opinion that this suit cannot be maintaanw- 
The Proclamation of Lord Canning, as has been before stated, had t 0 
effect of vesting the property, the subject of the suit, together , 
other landed property in Oudh, in the British Government, and all w o 
claim title to it must claim through the Government. The question t fl 
is, what interest, if any, has been granted or allowed to this lady by 
Government? Their Lordships do not think it necessary to 
effect of the construction of the sunnuds under which she formerly » 
whether they would, if Oudh had remained under the old dynasty, 
conferred upon her a lifeinterest or an interest in perpetuity. 
distinctly appear whether or not these sunnuds were called to the a 
tion of Sir George Campbell, acting as the Nazul Officer of the 
but whether they were, or were not, or whether Sir ^ the 

took a right or a wrong view of what the lady's rights ^Aorial* 

Proclamation of Lord Canning, appears to their Lordships 
Those rights, whatever they were, were confiscated, and the sole q 
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is, what interest, if any, was re-granfeod to her? Looking at the whole of 
the proceedings which have been quoted, it appears to their Lordships 
abundantly clear that no more was granted to her than a permission to 
occupy tlie palace for her life. If the acts which she [889] seeks to 
impugn on the part of the officers of the Government were nullities, it 
would follow she has no interest at all, but that her property remains in 
the British Government to which it was confiscated. 

Their Lordships may further observe that this being a declaratory 
suit, it is clearly not maintainable on the ground that no possible relief' 
could be given. The suit thus failing on two grounds, it is not necessary 
to enter into the question of tiie Statute of Limitations. For these 
reasons their Lordships will humbly advise Her IMajesty that the judg¬ 
ment of the Judicial Commissioner dismissing the suit be affirmed, and 
this appeal dismissed, with costs. 


APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Sarasuti [Defendant] v. Man'NU [Plaintiff). 

[23rd January 1879.] 

2 A 13L 

1. Ohjedion to declaratory decree ia second appeal. 

In a suit merely for a declaration of rifilit, where the first appellate Court 
onler.s the plaintiff to pay up the full amount of Court-fees as for a suit for 
possession (without, however, the suit being amended) and eveotuallv gives him 
a declaratory decree, an objection by the defendant to the maintainability of a 
merely declaratory suit, cannot be allowed in special appeal. ^ 

2. Hindu law— Inheritance—lllegilimate son—Sudra. 

There is no distinction between the illegitimate son of a Sudra by a female 
slave, and one by a concubine. Such a son is entitled to inherit his father’s 

^ ^ f « A ^ ft 's legitimate son, who bad 

prO'dcccased his father. 

C2-Not P.. 28 C. 194 (202) ; F . G A . 329 (334) = 4 A.W.N, 100, 7 M 407 (4111 fi 
C.P.L.R. 144 (14G) ; Expl., 19 0. 91 (104 * 105) ; R.. 21 A. 99 (101) h 
L.J. 629 = A.\V.N. (1908) 229 = 30 A. 503, 10 Bom. L-R. 73G = 32 B. 562.] 

JUDGMENT. 

[13S] Oldfield, J. The plaintilT, who is an ahir, brought this 
suit for a declaration of his right as heir to all the property left bv his 
father, Baldeo Prasad. The Court of first instance found the plaintiff to 
be an ille^timate son of Baldeo Prasad, and therefore not entitled to 
inherit. The appeal came before the Judge, Mr. Tyrrell, and, on an 
objection as to the insufiiciency of the stamp, he permitted the plaintiff 
to make up the full amount of fees required for a suit for possession of 
ge property, which the Judge considered was the real object of the suit 
He also found plaintiff to be the illegitimate son of Baldeo Prasad bv a 
woman of the a/ur class, and he remanded the suit for a finding as to the 
custom prevailing m respect to the right of inheritance of such a son 
The appeal was finally disposed of by Mr. Young, before whom the 
finding on the issue remitted came, which was to the effect that the issue 
of a concubine of the same caste inherits property equally with the 
children of the lawful wife. _ Mr. Yo.ung has held on the precepts of 
Hindu law, and without allowing distinctions with reference to the kind 
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or degree of illegitimacy that the illegitimate offspring of a Sudra by a 
^voma^ of tlie same caste will have a right of inheritance in default of 
legitimate male issue, and he has given a decree declaring the plaintiff to 
have established his right in the property in suit. 

The first plea in appeal takes the objection that a suit for a declara¬ 
tion of right cannot he maintained. We consider the plea cannot now be 
allowed under the circumstances. There is no doubt that the claim is 
one for a declaration of a right only, and that the plaint has never been 
amended, and the decree passed is only for a declaration of a right, but 
the plaintiff lias paid full institution fees and we are not disposed to 
throw out the suit at this stage. 

The next plea is to the effect that it is only the son born of a female 
slave as distinct from a concubine who can inherit the property of a 
Sudra. We consider that the plaintiff’s right of inheritance is one which 
should bo determined by Hindu law, and the law of succession applicable 
is stated in Mitaksliara, Ch. I, S. xii, vv. 1 and 2, and is to the effect that 
the son begotten on a [136] female slave takes the whole estate if there 
he no sons of a wedded wife or daughters of such a wife or sons of daugh¬ 
ters : hut if there be any of tlie above-named heirs the son of a female 
slave will participate for half a sliare only,— Rahi v. Govind (1); and 
Chuoturija Runmurdun Syn v. Sahib Purklad Syn (2) and hideran 
Valungypubj Taver v. Ramaswamy Pandia Talavar (3) may be referred 
to for authority that illegitimate sons of Sudras inherit as heirs; and 
there is authority for holding and there is no such distinction as is 
contended for between a son born of a slave and of a concubine. The 
question will be found very fully discussed in the decision of the Bombay 
High Court above cited, w’hich held that the illegitimate offspring of a 
kept woman or continuous concubine (and that is what the plaintiff before 
us is found to be) amongst Sudras are on the same level as to inheritance 
as the issue of a female slave by a Sudra, and this view accords with the 
opinion expressed in a decision of the Madras High Court (4), and is m 
accordance with Strange’s Hindu Law, 4th Ed., p. 69, West and Bubler, 
2Dd Ed., p. 110, and Colebrook’s Dayabhaga, Ch. IX. vv. 29, 30, 31, ajd 
Digest, Bk. v. Ch. Ill, v. clxxiv. It is opposed to a decision of the 
Calcutta Higli Court (5) and to a note to be found in Macnaugbtens 
Hindu Law, Vol. II, p. 15. The former is a case decided by the law of 
the Bengal school, and the decision proceeds very much on rejecting the 
hitherto accepted translation by Colebrooke of passages in the Daya¬ 
bhaga, and the opinion expressed in Macnaughten’s Hindu Law *^0®® °° 
seem to accord with what was held in a case reported at p. 256 of t ® 
same volume. _ , 

The plaintiff is heir in preference to the defendant, who is the daug 
ter of a logitimato son of Baldeo Prasad, who died in his father s 
and it is not urged that there are any nearer heirs living. The other p e 
in appeal liave no weight. We dismiss the appeal with costs. 


(1) 1 B. 97. (2) 7 M. I. A 18- (3) 

(4) 1 M.H.C.R. 478, (5) 1 C. 1. 


3 P-C- !■ 
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APPELLATE CIVIL. 

Present : 

Mr. Justice Turner and Mr. Justice Spankie. 

iNAYAT Khan {PhuttiJ) v. Rahmat Bibi (Defendant). 

[2-it,h January 1879.] 

2 A, 97. 

Swif for rent of a Sniall Cnuse nature—Incidental determination of title therein—lies 
Judicata. 


1879 

Jan. 24. 

Appel¬ 

late 

Civil. 


The iucidenUl decision on a question of title in a suit for rent of a Small 
Cause nature is not res judicata when the same question arises in a subsequent 2 A. 97. 
suit on title. 

[F., A.W.N. (1907). 218 = 1 A-L.J. 517.] 


Id a suit in 1872 by Digamhari against Rahmat Bibi for Rs. 7-5-0, 
being the “ parjote ” or ground-rent of a house in Wellesley Ganj in 
Mirzapur city, belonging to and occupied by Rahmat Bibi who set up as 
a defence that the plaintiff was nob entitled to the rent claimed, the land 
being rent-free, and “ abadi ” land in the Mirzapur city nob being liable 
to the payment of ground-rent, the Munsif gave the plaintiff a decree. 
Bub the plaintiff’s claim was thrown out by the District Judge, and 
the High Court rejected the appeal from it. The representative of 
Digambari instituted the present suit against Rahmat Bibi claiming 
to establish his right to receive ground-rent in respect of the same house at 
a certain rate, as well as arrears of reab. Both the lower Courts having 
decided in favour of the plaintiff, the defendant appealed to the High 
Court contending that the question was rcsjiuUcata with reference to the 
decision of the District Judge in the previous suit. On the High Court 
dismissing the plaintiff's suit, the plaintiff applied for a review of its 
judgment contending that the question of right could not be determined 
finally in a suit of the nature cognizable in a Court of Small Causes. 


JUDGMENT. 

Turner, J., and Spankie, J., delivered the following judgment in 
review of their former judgment. 

|[99] Turner, J. The respondent’s pleader, in support of his 
application for a review of judgment, has adduced a precedent of this 
Bench, which, it must be admitted, is in his favour. On reconsideration 
of the point raised, we are of opinion that the application for review 
should be granted. The former suit between the parties was a suit for 
rent cognizable by a Court of Small Causes, and the special appeal present¬ 
ed against the decree of the lower appellate Court in that suit was 
rejected on the ground that the suit was of that character. In a suit for 
rent instituted in a Small Cause Court the question of title would only be 
determined incidentally. It appears to us that it would be inequitable to 
rule that no special appeal lies in a suit of such a nature when instituted 
in a Civil Court, and nevertheless to hold that the decision of the issue of 
title m the trial of such a suit should finally estop the parties from raising 
the same issue in a suit brought to try the title. For these reasons, and 
following the precedent quoted, we allow the review of judgment, and 
inasmuch as no other point arises in the special appeal than the point 
already argued at the hearing of the application, wo proceed to dispose of 

th6 Bfppoul* 
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The only objection taken to the decrees of the Courts below proceed¬ 
ing on the contention that the issue respecting title was finally determined 
in the former proceedings, and that the parties are concluded by the 
former finding on that issue, we overrule the objection and dismiss the 
appeal with costs, including the costs of the application for review. 

APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Turner. 


Zahur [Defendant) v. Nur ali [Plaintiff). [24th January 1879.] 

2 A. 99. 

Uahomedan law—Pre-emption. 

No right of pre-emption is claimable in respect of the sale of house-materials, 
or of a bouse capable of being, and intended to be. removed; but such right can 
be claimed when a bouse is sold as one to be inhabited on the spot, with such 
right of occupancy as the vendor bad enjoyed, though without the right to the 
soil. 

[R. 52 P.W.R. 1907.] 

In a suit to enforce the right of pre-emption under Muhammadan 
Law in respect of a dwelling-house in a mohalla in the Gorakpur city, on 
the ground of vicinage, the vendee, the only defendant contended that 
the plaintiff had not asserted his right of pre-emption according to the 
requirements of the Muhammadan Law, and the Court of first instance 
dismissed the suit. On this decision being reversed by the lower appellate 
Court, the vendee appealed to the High Court. 


JUDGMENT. 

[100] Turner, J. —The parties are Muhammadans, and under the 
law administered here they can cl^m pre-emption on all sales of property 
made between the members of their creed when the property is of the 
description to which by their law pre-emption attaches. It is contended 
that to the property in suit pre-emption does not attach, and passages are 
cited from the Hedaya and other works to show that, when a house is 
sold apart from land, pre-emption does not attach, and it is argued that, 
inasmuch as the seller had no right in the land, all he could sell was the 
house. 

In fact and in law this contention appears erroneous. The seller not 
only sold the materials of the house, but such interest as [lOu 
possessed as an occupier of the soil. The house was sold as a house to M 
inhabited on the spot with the same right of occupation as the seller ba 
enjoyed. . 

The text on which the appellant relies applies to the sale ot t 
materials of a house or a house capable of and intended to be 
from its site. It is then equally moveable property as goods, ^ 
trees, cut or sold to be cut and carried away, but it does not apply ^ , 
house sold with the right of occupation of the soil. The appeal fails 
is dismissed with costs. 
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CRIMINAL JURISDICTION. 

Present: 


Mr. Justice Turner. 

Empress of India v. Budh Singh. [24th January 1879.] 

2 A. 101. 


1879 

Jan. 24. 

Criminal 


1. Penal Code, Ss. i2o, UL—'Mischief and Criminal trespass—Bomi fide claimof right. JUBISDIC 

If a person enters on land in the possession of another in the exercise of a bond TION 
fide claim of right, but without any intention to intimidate, insult, or annoy the 

person m possession, or to commit an oSence, then, although he may have no - 

right to the land, he cannot be convicted of criminal trespass, because the entry 2 A. 101. 
18 not made with any such intent as constitutes the offence. ^ 

So. also, if a person deals injuriously with property in the bond fide belief that 
it is his own. he cannot be convicted of the oOence of mischief, because his act 
is not committed with intent to cause wrongful loss or damage to any person. 

But the mere assertion of a cliim of right is not in itself a sufficient answer to 
such charge. It is the duty of the Criminal Court to determine what was the 
intention of the alleged oaendcr. and if it arrives at the conclusion that bo was 
not acting in the exercise of the bond fide claim of right, then it cinnoo refuse to 
convict the offender, assuming that the other facts are established which con¬ 
stitute the ofience. 

2. Crifft, Pro. Code, 1872, S. i^G—Crim'inal trespass and mischief—Sentence—Punish¬ 
ment. 


Where a person trespasses with the object of committing mischief, and com¬ 
mits criminal trespass and mUchief. the Court is not precluded from passing 
sentences in respect of each oficnce c.siablishcd. but the collective punishment 
should not be more severe than that which might be awarded for either of such 
offences. 


tl-R., 2 A W.N. 236. U.B.R. (1392-18%) 264, 13 P.R. 1905. Cr.=Hl p.L.R. 1905 * 
2 Cr. L.J. 83. 12 P.R. 1906. Cr.=54 P.L.R. 1907=4 Cr. L.J. 293 - 2 —R 10 
A. 58 (65). 4 Bom. L.R. 936.] n , lo 


Application to tho High Court for the exercise of its power of revision 
under S. 297, Act X of 1872. 


JUDGMENT. 

[102] Turner, J. It is found that the petitioner, in order to appro¬ 
priate the wall of his noighhour the complainant, to which he know he 
had no right whatever, caused workmen to cut niches in the wall to lay 
rafters on the wall, and to put water-spouts in the wall: and that he also 
caused workmen to remove bricks belonging to the complainant from the 
yard of the complainant and to place them on the wall, in order to form 
a parapet for buildings he was erecting on the other side of the wall; and 
that he threatened the complainant with violence when he attempted to 
interfere to protect his property. The Magistrate on these findings con¬ 
victed the petitioner of criminal trespass and of mischief, and sentenced 
him m respect of each offence to pay a fine of Rs. 100, and in default to 
undergo simple imprisonment for fifteen days. In appeal, the Sessions 
Judge amrmed the convictions and sentences. 

Itevision of the orders of the Courts below is now sought on the 
following grounds : It 18 argued that the offence of criminal trespass 
has not been established because the petitioner did not enter on the 
premises of the complainant. Vith the intent of insulting, intimidating or 
annoying the complainant, nor with the intent to commit an offence, but 

""I benefiting himself. It is also argued that the offence 
of mischief is not established because the petitioner did not cause the 
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1879 destruction of any ))voperty or any change in sucii property, or in the 
situation thereof, as destroved or diminished its value or utility, and that, 
if [103] he did so. he did not do so with the intent of causing wrongful 
loss or damage to the complainant but of benefiting himself. It is argued 
Criminal \u respect of both charges that the complainant should have been referred 
to the Civil Court, and that the Criminal Court should not have enter¬ 
tained them ; and lastly it is contended that, inasmuch as it has been 
found it was the object of the criminal trespass to commit the offence of 
mischief, tlio petitioner could not legally receive a double punishment. 

The objection that the Criminal Courts ought to have declined juris¬ 
diction because the petitioner set up a claim to the wall and to the bricks 
cannot be sustained on the findings of the Magistrate. 

If a person enters on land in the possession of another in the exercise 
of a bond fide claim of right, but without any intention to intimidate, 
insult, or annoy the person in possession, or to commit an offence, then 
although he may have no right to the land lie cannot be convicted of 
criminal trespass, because the entry was not made with any such intent 
as constitutes the offence. So also if a person deals injuriously with 
property in the bond fide belief that it is his own he cannot be convicted 
of the offence of mischief, because his act was not committed with intent 
to cause u'rong/til loss or damage to any person. But the mere assertion 
of a claim of right is not in itself a sufficient answer to such charges. It 
is the duty of the Criminal Court to determine what was the intention of 
the alleged offender, and if it arrives at the conclusion that he was not 
acting in the exercise of a bond fide claim of right, then it cannot refuse 
to convict the offender, assuming of course that the other facts are estab¬ 
lished which constitute the offence. 

In the case before the Court the Magistrate in effect finds not only 
that the petitioner had no right, but that he could not have been ignorant 
that he had no right. The facts found by the Magistrate show that the 
petitioner caused a change In the property of the complainant which 
affected it injuriously, nor is it any answer to the charges on which the 
petitioner has been convicted that the petitioner's intention was to 
benefit himself. That benefit was to be acquired as he must have known 
by causing wrongful loss to the complainant. The objections taken by 
the petitioner’s pleader to the propriety of the convictions cannot be 
sustained. I may, [104] however, observe that, inasmuch as the acts 
of trespass and mischief w’ere committed not by the petitioner bimseli 
but his workmen at his instigation, he would more properly have been 
convicted of the abetment of the offences, but there being no difference 
in the punishment to which he would be liable it is unnecessary to m* 
terfere with the convictions on this ground. 

It remains for me to deal with the objection to the punishment. I 
must be admitted that the object of the trespass was to J 

“mischief” imputed to the petitioner, and consequently under ^”,1 
clause of S. 454 of the Code of Criminal Procedure, as explained by ^ 
illustrations, the petitioner must not receive a punishment more 
than might have been awarded for either of those offences. 
sion of the law does not, as the petitioner’s pleader suggests, prohibit 
Court from passing sentence in respect of each offence established, ^ 
declares that the offender must not receive for such offence collective y^^ 
punishment more severe than might have been awarded for any _ 
them, or for the offence formed by their combination. Where an o 
is constituted by the combination of other offences or includes apo ^ 
offence, sentence should ordinarily be passed on the charge rela i 6 
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that offence only, but the law does not prohibit several sentences, so that 
collectively they do not exceed the prescribed limit. For the offence of 
criminal trespass the maximum punishment sanctioned by the Penal Code 
is imprisonment for a term of three months and fine to the extent of 
Rs. 500. The imprisonment in default of payment of tine must therefore 
be limited to one-third of three months. The maximum punishment for 
the offence of mischief is imprisonment for three months and fine without 
limit, but the imprisonment in default of payment of fine is limited to 
one-third of the term of imprisonment. The Magistrate has sentenced 
the petitioner to pay two fines each of Rs. 100 or collectively less than 
the amount of fine which might be imposed for either offence, and in 
default of the payment of each fine to undergo imprisonment for the term 
of fifteen days. The Magistrate has not declared that the terms of impri¬ 
sonment .are to be undergone the one on the expiry of the other, and if 
default were made in tlie payment of both fines the sentences would run 
concurrently, so that in the whole the punishment would not exceed the 
punishment allowed by the law for either of [105] the offences of which 
the petitioner has been convicted. I therefore see no reason to interfere. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner, and Mr. Justice Spankic. 


The Court of Wards on hehalf op the Ra.ja of Kantit 

{Plaintiff) v. GaYa Prasau AND OTHERS (De/eudanis). 

t28th January 1879.] 

2 A. 107. 

1, Addition or substitution of parties—Powers of appellate Court. 

An appellate Court can «dd or substitute new appellants or respondents, even 
after the expiry of the period of limitation. 

2, Execution of separate decrees—Sale of Oie same properly on the same date thereunder 

—Separatesales, notan irregularity. 

Where the same property is ordered to be sold on the same date, by separate 
orders in execution of two decrees, it m iy bo sold once for all in execution 
of both the decrees ; and it is not an irregularity to sell it separately. 

3, Auction-sale — Sale not confirmed—Suit by auction-purchaser for refund of purchase- 

money. 

Where, under the above circumstances, the first sale is confirmed an-1 a certi¬ 
ficate of sale granted to the purchaser under it. and the second sate also is 
confirmed in spite of the objections of the second auction-purchaser, the latter is 
entitled to sue for refund of the purch.ase-money paid by him. His suit is not 
open to the objection of caveat emptor, for. what was sold to him is not that 
which was advertised for sale, vie., the right, title, and interest of the judg- 
mont-debtor as it existed before the first sale. Nor is it open to the objection 
that the confirmation of sale to him. under S. 257. in spite of his objections 
having becorne final by his failure to appeal against it. he could not seek his 
remedy by suit; for, his objection to the confirmation of sale was notone contem¬ 
plated by 8. 256 of the G.P.C . to which alone the provisions of S. 257 apply 
but it was one going to the root of the sale itself as being a nullity. 

This appeal, from an appellate decree of 11—3—1878, was filed on 
31—5—1878, the original respondents being Gaya Prasad and Girdhari 
Prasad (two of the defendants in the suit out of which the appeal 
arose). After the filing of a vakalatnamah, on 28—6—1878, appointing a 
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pleader to defend the appeal on behalf of the third defendant in the suit, 
Ihim Manorath, an application was made to the High Court on 
22—8—1878 on the appellant’s behalf, wherein it was stated that by an 
oversight Rain ]\lancralli liad not been made a party to the appeal and 
])raying tliat as had appeared to defend the appeal he might be made 
a respondenl. The Court made an order in accordance with this 
application. 

JUDGMENT. 

[109] Tukxer, J.—The first question arising in this appeal is 
wliether or not the appeal so far as it affects Ram Manorath is barred by 
limitation. By some carelessness he was not at first made a respondent, 
and the period prescribed for apjical had expired before he was brought 
on the record as a respondent. By the 22nd section of the Limitation 
Act it is provided that when after the institution of a suit a new plaintiff 
or defendant is substituted or added, the suit shall as regards him be 
deemed to liavc been instituted when he was so made a party. There is 
no analogous provision • with respect to appeals, and therefore it is com¬ 
petent to the Court to exercise its discretion in allowing a party to be 
added to the record after the period prescribed for the admission of an 
appeal has elapsed. The lower appellate Court throughout its judgment 
alludes to the decree held by Gaya Prasad and Ram Manorath as '* the 
decree of Gaya Prasad.” and omits any mention of Ram Manorath, and 
this circumstance may have led the appellant’s pleader to suppose that 
Ram Manorath was not a material party to the appeal, as the appeal 
was in other respects filed within time and prosecuted with due diligence. 
^Yc are not prepared to set aside the exparte order for making Earn 
Manorath a respondent to the appeal. 

The circumstances which have led to the present proceedings are as 
follows: The riglits and interests of Girdhari Prasad Singh in mauza 
Tilai w-ere attached and advertised for sale, under separate orders, m 
execution of a decree held by Thakur Sayal and in execution of a decree 
held by Gaya Prasad and Ram Manorath. The same [110] date, tiie 20th 
September, was fixed for the sale in execution of both decrees. On the 
20th September the officer conducting the sale at first put up the property 
in execution of a decree of Thakur Dayal which it would appear was 
entitled to priority of satisfaction, and the property was purchased by the 
decree-holder. He then again put up the property for sale in execution 
of the decree of Gaya Prasad and Ram Manorath, and it was purchased 

by the agent of the appellant. The Court executing the decrees confirmed 

the sale in execution of Thakur Dayal’s decree, and delivered a sale-cer¬ 
tificate to the auction-purchaser. It also confirmed tlie second sale, and 
ordered the purchase-money to be paid to the decree-holder, but it held 
that, inasmuch as the sale to the purchaser in execution of Thakur Dayal s 
decree had already been confirmed and a certificate issued, it could no 
give possession to the appellant as the purchaser in execution of the decree 
of Gaya Prasad and Ram Manorath, and therefore refused to grant a cer 
tificate in respect of that sale. . i 

The appellant instituted the present proceedings to obtain a remu 
of the purchase-money paid under the second sale. The Court oI 
instance decreed the claim on thegi'ound that although the property oug 
to have been put up for sale once for all in execution of both decrees, y 
having in fact been sold in execution of Thakur Dayal’s decree an 
sale confirmed, it was not competent to the Court executing the 
confirm the second sale, as was shown by its inability to issue a cer i c 
and deliver possession. The lower appellate Court reversed the c 
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OD the ground that, when the appellant’s objection to the confirmation of 
the second sale had been disallowed, he ought to have appealed, and that, 
having failed to appeal, the order confirming the sale became final under 
S. 257 of the Civil Procedure Code. The lower appellate Court, also adverts 
to cases (1) in which it has been held that, when the right, title and in¬ 
terest of a judgment-debtor in a particular property is sold, there is no 
warranty that he has any right, title or interest, and therefore that ho 
cannot [111] recover his purchase-money if it turn out that the judg¬ 
ment-debtor had no interest in the property. 

It appears to us that there is a circumstance in the nresent case 
which distinguishes it from the cases in wliich the rule referred to by the 
Judge was laid down. In these cases tlie Court advertised for sale what¬ 
ever interest the judgment-debtor had in tlie property, and although it 
did not guarautee that ho had any interest in the property, it sold and 
confirmed to the purchaser whatever interest tliero was to sell. In the 
case before the Court the interest advertised for sale had immediately 
before the sale to the appellant been already sold by the order of the 
Court executing the decrees in execution of the decree of Thakur Dayal, 
and when that sale was confirmed the subsequent sale was practically 
disallowed and nullified. The Court had advertised for sale the interest 
of the judgment-debtor as it existed before the sale made in execution of 
Thakur DayaTs decree. When tlie sale had l)eon declared absolute, the 
Court could not confirm to the purchaser at the second sale the interest 
it had advertised for sale, and although in terms it passed an order con¬ 
firming the second sale, it in fact did nob confirm the second sale, as the 
Court of first instance observes, for it found it impossible to carry out its 
order by the issue of a certificate and delivery of possession to the pur¬ 
chaser at tile second sale, seeing it had already confirmed the sale of the 
same interest, and transferred the proiierty to the purchaser at the first 
sale. The rule of caveat cmplor does not applv, for the interest offered 
for sale was the interest advertised, and if the first sale had been dis¬ 
allowed, that interest would have passed to the purchaser at tiie second 
sale, bub when the first sale was confirmed the second sale could not be 
carried out, for the interest advertised had been already sold. 

The question remains wiiether the appellant is precluded from 
maintaining this suit because he failed to appeal from the orders 
confirming the sales. Tlie lower appellate Court finds there was no 
irregularity in the conduct of the sales, inasmuch as the officer con¬ 
ducting tlie sale simply carried out the orders he had received, and it 
appears to us the lower Court has proi>erly arrived at this conclu¬ 
sion. It is no doubt true that the officer conducting the sale [112] 
might have put up the property to sale once for all in execution of botli 
decrees, and liave left tlie Court executing the decrees to determine the 
rights of the respective decree-holders to the purchase-money realised 
by the sale, but we cannot go so far as to say ho was hound to pub up 
the property once for all for sale in execution of the decrees. There being 
separate orders for sale, the decreo-liolders might have called upon him 
to execute them separately, each desiring to dispute the right of the other. 
There was certainly no irregularity in tlie conduct of the sale in execu¬ 
tion of the decree of Thakur Dayal; and if that sale had been set aside 
for any irregularity, or otherwise, it does not appear that any irregularity 
would have been proved to vitiate the sale in execution of the decree of 
Gaya Prasad and Ram Manorabh, and this being so the purchaser at the 


(1) 2 B. L. R. A. C. 82; 4 B. L. R., P. B.. 11 = 12 W. R. P. 
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second sale could not have maintained an objection to either sale on any 
of the grounds mentioned in S. 256 of Act VIII of 1859. His objection 
was in fact of a difterent nature. His objection to the sale in execution 
of Thakur Dayal’s decree having been overruled, he resisted the order 
confirming the second sale on the ground that the Court was incompetent 
to confirm a sale which had by its previous order been nullified. The pro¬ 
visions of S. 257 apply to ap])lications made under S. 256 and to those only, 
and consequently the appellant is not in our judgment precluded by the 
terms of that section from maintaining this suit. We therefore reverse 
the decree of the lower appellate Court, and restore that of the Court of 
first instance with costs. 


APPELLATE CIVIL. 

Present : 

Mr. Justice Turner and Mr. Justice Oldfield. 

Bhichuk Singh and others {Judgment-debtors) v. Nageshar NATH 
AND OTHERS {Decree-kolders). [28th January 1879.] 

2 A. 112. 

Special appeat—Suit of a nature cognizable by a Small Cause Court—Act XXlll oj Ml, 
S. 27-Act XLIIl of 1660, S. L 

Under S. 1 of Act XLIIt of 1860 and S. 27 of Act XXIII of 1861, a ?^ial 
appeal is prohibited in suits of the nature triable by Courts of Small Causes, iaati- 
tuted priorto the passing of the former Act. Held, accordingly, that there was do 
special appeal from an order, made on regular appeal after the passing of Act 
XXIII of 1861, in execution of a decree in such suit, instituted before Act 
XLIII of 1860 came into force. (12 B.L.R. 224 = 14 W.R. (P.B.). 30. F.). 

On the 25th June, ■I878, the decree-holders having appealed to the 
High Court from the order of the lower appellate Court dated 24th Decem¬ 
ber, 1877, affirming the order of the Court of first instance dated 13th April 
1877, refusing an application by the decree-holders, made on 220(3 Decem¬ 
ber, 1876, for the execution of a decree for money dated 9th May, 1843, 
which had been made in a small cause suit, the High Court set aside the 
orders of the lower Courts, and remanded the cases to the first Court for 
proper orders. The judgment-debtors now applied for a review of the 
judgment of the High Court dated 25th June, 1878. 

JUDGMENT. 

[113] Turner, J.—I cannot say that, if the point raised io this 
case bad come before the Court in the absence of authority, I should no 
have been disposed to hold that the language of S. 27 of Act SXin o 
1861 prohibited a special appeal in suits of the nature triable by Courts o 
Small Causes instituted prior to the passing of Act XLIII of I860. ^ 
appears to me that, on a strict construction of the terms of S. 1 of ^ ^ 
and of the analogous provisions of S. 27 of Act XXIII of 1861, it woul 
held that the language of the Acts was prospective and applied to ^ 
which should be thereafter instituted rather than to suits -which 
already instituted and determined. But seeing that it has been wle<* 
[114] a Full Bench of the High Court of Calcutta (1) that 
which the appellant relies are merely words of description and do 
relate to the time of institution, for such I take it is- the' effect o —. 

(1) 12 B.L.R. 224=14 W.R., F.B.. 30. 
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decision, and seeing also that the cases must be few in which tiio point 
can arise, for all doubt is removed by the language of the amended Code. 
I do not consider myself justified in unsettling the law as it has been 
settled by that decision, and consequently agree that this Court had not 
jurisdiction to hear the appeal, that the review of judgment must be 
allowed, and the appeal dismissed, but as the point was not taken at the 
hearing of the appeal, I would order that each party should bear his own 
costs in this Court. 

Oldfield, J.— The decree which was in e.Kecution in this case is 
dated 9th May, 1843. The first Court disallowed execution on the ground 
that it was barred by limitation. On regular appeal the Judge affirmed 
that order. A special appeal was admitted by this Court, and we reversed 
the orders of the Courts below. It is now pleaded, by way of review of 
judgment, that there was no special appeal with reference to the provi¬ 
sions of S. 27 of Act XXIII of 1861. There is no doubt that the suit out 
of which the execution proceedings arose is a suit of the nature cogniz¬ 
able in Courts of Small Causes, and that there will ))e no special appeal if 
the law of S, 27 of Act XXIII of 1861 is applicable to this case, but it is 
urged that it does not apply since the suit was instituted before the pass¬ 
ing of the Act. 

In my opinion the Act does apply, since the order in regular appeal 
was passed after Act XXIII of 1861 was enacted, and the terms of S. 27 
are explicit, that no special appeal shall lie from any decision or order 
which shall be passed on regular appeal after the passing of this Act in 
any suit of the nature cognizable in Courts of Small Causes.” The order 
being passed after the Act was passed there is no question of giving 
retrospective effect to the Act. Nor can I think, as suggested, that 
the words in the concluding part of the section “ when the del)t, damage, 
or demand for which the original suit shall be instituted” were meant to 
imply that the Act only, operates on decrees or orders made in suits to be 
insfci'[llSjtuted after the Act came ioto force. I cannot understand why 
the Legislature should have so intended, for though a suit may have been 
instituted l)efore the Act was passed no right of special appeal would 
accrue, so the Act cannot be said to operate unjustly in taking away by 
retrospective action any right of appeal already accrued, when it is made 
to apply to decrees or orders passed after it came into force. The provi¬ 
sions of the new Civil Procedure Code may not be applicable for deciding 
this case, but it may be noticed that the provisions of S. 586 of Act X of 
1877 admit of no doubt on the point, and they were presumably intended 
to re-enact the old law on the point, and the view I take is in accordance 
with a Full Bench of the Calcutta Court (1). 

On the above view of the law, I am of opinion that this Court had 
no jurisdiction to hear the appeal, and I allow the review of judgment 
and dismiss the appeal. Each party should pay his own costs in this 
Court, 
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Present: 

Mr. Justice Turner and Mr. Justice Oldfield. 


[CIV. 


Biia(;ii{atii {Defendant) v. Naurat Singh {Plaintiff). 

[30th January 1879.] 

2 A. 115. 

Sole <■! sh.oi' ot mortqfiqe-propertij toicards viortjntje-decreeSuit for accounts and 
rcdi'iiiption oj such share—Contribution. 

Tbo share of one only of several joint mortgagors can be sold in execution of 
a decree on the mortgage ; and any claim by the owner of such share, that it 
mu-.t be inadc liable only to the extent of his share of the debt, must he urged, 
if at all, in the execution proceedings, and not by a separate suit for the ascer¬ 
tainment of the amount due by him and for redemption of his snare. 

here, under such circumstances, owing to other shares in the mortgaged pee- 
perty h<aving been sold and purchased by the mortgag-’c in execution of other 
decrees, against the owners of such shares, the plaitjtifi's share alone of the 
inortg.agcd properly, together with some other property of a third party also 
comprised in the mortgage, was purchased by the mortgagee in execution of bis 
mortgage-decree ; held, that a suit was not maintainable by plaintiff for the ascer¬ 
tainment of the amount due by him under the mortgage and for redemption of 
his share OD payment of such amount. Held, also, that, if any excess amount had 
been realised by the sale of the plaintiff’s share over and above the sum ascertained 
to he due by him. he was entitled to recover a contribution of his portion of 
such excess by the sale of the third party's property purchased by the mortgagee- 

[R.. ‘2G A. i07 (-135, 439. -144) (F.B.), AAV.N. (1901). 74.] 


JUDGMENT. 

[116] Mahtab Singh, Balwant Singh, and Naubat Singh, the respond¬ 
ent, held inauza Daini in equal one-t-hird sliares and Mahcab Singh also 
held a biswa share in mauza Abwa. On the 3rd January, 1863, 
Mahtab Singh and Balwant Singh liypothecated their shave in inauza 
Darni to secure a loan advanced by Ladli Begam. On the 16th March, 
1870, Mahtab Singh, Balwant Singh, and [117] Naubat Singh hypothe¬ 
cated mauza Darni to the appellant to secure a loan of Rs. 600, and by 
anotlicr deed executed on the same date the same persons hypothecated 
inauza Darni, and Mahtab Singh liis biswa share in mauza Atwa, to 
the appellant to secure a loan of Rs. 1,600. On the 8th December. 1875 
Ladli Begam obtained a decree for the sale of the shares of Mahtab Singh 
and Balwant Singh in mauza Darni for the satisfaction of the mortgage* 
debt to her. These shares were accordingly sold on the 23rd October, 1876 
and purchased by the appellant for Rs. 7,000. Of this sum Rs. 5,951-12-0 
were applied to satisfy the decree held by Ladli Begam and the balauce 
Rs. 1,322-1-0, after deducting Rs. 18 commission on the sale, were depo* 
sited in Court. On the 18th April, 1376 the appellant obtained a decree 
for the realisation of the mortgage-debts due to him by sale of mauza 
Darni and the 2l biswa share in mauza Atwa. In execution of this 
decree he might, and it may be, should have applied to the Court to pay to 
him the surplus remaining in Court after the satisfaction of the decree 
of Ladli Begam, but instead of so doing he attached and obtained 
ment of tlie sum of Rs. 1,322-4-0 in execution of a money-decree 'vhic 
he held against Mahtab Singh and Balwant Singh. On the 20th Jud^ 
1877 the appellant in execution of his decree of the 18th April, lo 
brought to sale the one-third share of Naubat Singh in mauza Darni an 
became the purchaser of that share for the sum cf Rs. 2,600, the amouD 
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due under the decree being Rs. 5,004. On the 20th July, 1877 the 
appellant in execution of a money-decree against Hahtab Singh brought 
to sale the 24 biswa share belonging to Mahtab Singh in mauza Atwa, 
and although the property ^vas knocked down to one Daya Ram was 
himself registered as the purchaser. 

The respondent Naubat Singh filed the suit now before the Court in 
appeal, praying that the sum due by him under the mortgages of the 16th 
M^ch, 1870 and the decree of the 18th April. 1876 may be ascertained, 
and that on payment of the amount so ascertained the sale of his one- 
third share in mauza Darni may be set aside and the share declared re¬ 
deemed. 

The Subordinate Judge held that on the f.\cts above stated the sale 
could not be set aside and dismissed the suit. The District [118] Judge 
has reversed the decree of the Court of first instance, and decreed that on 
payment of the respondent’s share of the decree of the 16th April, 1376, 
which by the way is not ascertained in the judgment, nor in the decree.* 
the'sale of the respondent’s one-third share in Darni shall be set aside 
and the mortgage-debt redeemed. 

We are compelled to hold that the .sale of one-third share of Xaubat 
Singh cannot be set aside. If the respondent could have shown that there 
were grounds on whicli tlie sale should not have taken place, ho should 
have resisted the order for sale, but in fact there were no grounds. He 
could not have shown that there was nothing due from him on the mort¬ 
gages to which he was a party jointly with Mahtab Singli and Balwunt 
Singh without any specification of their several liabilities. He might 
perhaps have called upon the Court executing the decree to luve declared 
the amount outstanding on the decree reduced by the sum of Rs. 1,322-4-0, 
and had he brought into Court the amount found duo the Court would 
have set aside the order for sale. The respondent would in that case also 
have been at liberty to make the owner of the 24 biswa share of Atwa 
contribute to the payment of any sum paid by him in excess of his own 
share of the mortgage-debt for wliich tliat property was pledged together 
with mauza Darni. 

The lespondent s one-third share of Darni was, iiowever, sold and 
realised Rs. 2,GOO, and if it be shown that the proportionate share of tlie 
appellant’s liability on the two mortgages does not amount to so much he 
18 entitled to recover one moiety of the excess paid on account of the 
mortgage for Rs. 1,600 as a contribution from mauza Atwa. It appears 
that tho debts of Rs. GOO and Rs. 1,600 respectively amounted, with 
interest, &c., at tho time tho decree was executed, to Rs. 5,961-10-5. The 

debt of Rs. 600 has been swollen to Rs. 1.625-14-5 and the debt of 

Rs. 1,600 to Rs. 4,335—11—11 The respondent's one-third share of 

the liability of Rs. 1,625—14—5 amounted to Rs. 541—15—5 the 

shares of his co-debtors to Rs. 1,083-14-11 ^ Tl>e respondenfs'share 

of the liability for Rs. 1,013—11—11 amounted to Rs. 1,445—3—11 

After applying the Rs. 2.600 realised by the sale of the respondent’s shara 
to tho discharge of those liabilities, it will be seen that a balance of 

Rs. 2,058—0—6 remains, after discharging [119] Rs. 541 — 15 — 5 ^^ 
his liability under the mortgage for Rs. 600 ; and after discharging from 
this balance Rs. 1.445-3-11 “ his liability under the mortgage for 
Rs. 1,600, a surplus of Rs. 612-12-6^: he has a right to claim con¬ 
tribution from mauza Atwa to the extent of one moiety of this amount. 
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viz., Rs. 306—G— 3ir. .-Mtlioufih then we must reverse the decree of the 
Court below setting* aside tiie sale, the respondent is entitled to a declara¬ 
tion thatRs. 306—6—3,7 are due as a contribution from mauza Atwa.and 
to interest on that sum from the date of sale at the rate of 12 per cent, 
per annum ; ami in order to avoid future litigation we consider it not 
improper to order in this suit that, in the event of that sum with interest 
to the date of payment not being paid within three months from the 
date of decree, the respondent shall be at liberty to recover it by the 
sale of the 2^ biswa share in Atwa or so much thereof as may be 
necessary to satisfy the debt. We order that the respondent bear his own 
costs and pay two-thirds of the costs of the appellant in all Courts, the 
costs so awarded are to be set off against so much of the amount declared 
due to the respondent under the decree. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Turner and Mr. Justice Oldfield. 

Binda Prasad {Plaintiff) v. Madho Prasad and others 

{Defendants). [31st January 1879.] 

2 A. 129. 

1. Decree payable by inslalnunts—C.P.C. (185$), S. m—C.P.C, [1877), S. 210. 

Whether a "decree for money.” within the meaning of S. 194 0 P.C 
(1859) and S. 210, C.P.C. (1877). is merely one for payment of money, or also 
included one in which a sale is ordered of immoveable property hypothecated. 

2. Decree directing payment by inslabncnis—Discretion. 

That the defendant is "bard-pressed” is no sufficient reason for a Court 
directing payment of a decree by instalments extending over a long period, and 
reducing the ordinary rate of interest. 

[F.,2N.L.R. 179 (187).] 

JUDGMENT. 

[131] Turner, J.—The appellant, being the holder of a mortgago for 
Es. 4,800 and interest, brought this suit to recover the debt by the sale of 
the mortgaged property, and also by the ordinary process of execution 
against the person and property other than that mortgaged by the 
debtor. The term of the mortgage had expired, and the defendant 
made no defence save that interest was not payable after the expiry of the 
term, but he prayed the Court would order the payment of the debt by 
instalments of Rs. 700 per annum, and without interest. The Court 
below held that, even if the terms of the mortgage-deed did not distinctly 
provide for the payment of interest after the expiry of the term, tbe 
plaintiff was entitled to recover interest as damages, and to this finding 
no objection has been taken on appeal, but it has also considered that, 
inasmuch as the defendant was hard pressed, it might fairly award that 
the debt should be payable by instalments of Rs. 800, and should bear 
interest at the rate of 6 per cent. The plaintiff has contended in appow 
that the decree varies the contract specifically affecting the soourity. an 
that the Court was incompetent to direct payment of the mortgage-de 
by instalments, that if it had the power to do so it has not properly 
exercised its discretion in so doing, in that there were no sufficient 
for ordering payment by instalments, that the instalments 
the complete payment of the debt for a longer period than is equita ^ 
viz., ten yearn, and that on deferring the satisfaction of the debt for 
long a period the Court ought to have allowed the usual rate of mtores, 
viz.. 12 per cent, per annum. 
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Tlie Code recognises the distinction which is well known in our 
Courts between money-decrees and decrees for the recovery of a debt by 
the sale of property mortgaged for its satisfaction. I may refer to the 
provisions of Ss. 322 and 323, and I therefore incline to the opinion that 
the provisions of S. 210 were intended to apply to what are commonly 
known as money-decrees and not to decrees [132] in which a sale is 
ordered of immoveable property in pursuance of a contract specifically 
affecting the property. 

There are some instances in which debts are contracted without any 
specific agreement as to the time of payment, and when it is shown that 
dealings have been conducted on this footing and no injury is done to the 
creditor by ordering payment by instalments, the Court may be well 
entrusted with a discretion to arrange the payment of a debt by instal¬ 
ments, but when a contract is distinctly made for payment on a date 
certain for the purpose of enabling the creditor to obtain punctual payment, 
the circumstance that the payment is secured by an hypothecation of 
property ought not to deprive him of that right. We have, moreover, to 
interpret the law without examining its policy, and it would, in mv 
judgment, probably he held that the provisions of S. 210 apply, as in 
terms they appear to apply, only to decrees for the payment of money. 

In the case before the Court the plaintiff sought not only a monev- 
decree but a decree for the sale of the property in pursuance of the 
contract by w'hich it was specifically affected, and therefore, if the con¬ 
struction I incline to put on the terms of S. 210 be right, in the absence 
of consent on the part of the plaintiff the Court had no power to vary the 
contract and direct payment by instalments, but if it had that power. I 
am of the same mind with my honorable colleague, that there was no 
sufiQcient reason for its exercise in this case, and that it has exercised it 
injuriously to the plaintiff by the length of the peiiod over which the 
instalments are extended, and by allowing a rate of interest less than the 
ordinary market-rate on mortgages of land when the payment is so long 
deferred. On this ground I also concur in the result of the judgment of 
my honorable colleague 

The proceeding to which the Subordinate Judge adverts as contain¬ 
ing a consent on the part of the appellant to take payment by instalments 
has been considered. The appellant’s pleader no doubt stated his client 
was willing to take payment by instalments spread over three years, but 
his offer was not accepted, and he was therefore at liberty to insist on the 
payment of the debt forthwith. I concur then in the decree proposed by 
my honorable colleague. 

[ 133 ] Oldfield, J. The plaintiff sued for the recovery of a sum 
of money with interest secured by the mortgage of immoveable property 
The lower Court found in favor of the plaintiff as to the amount due. but 
made a decree to the effect that the whole sum and the costs of the suit 
should be paid by instalments of Rs. 800, the first instalment being 
payable by the end of the year, and interest at the rate of 6 per cent, per 
annum should bo paid on each instalment from date of decree, and if any 
instalment with interest on it be not paid by the due date, the plaintiff will 
have the right to realise at once the amount due from the hypothecated 
property in the first instance, and then from other properties of the 
defendants as well as their persons. 

The question in the appeal preferred by the plaintiff is whether the 
order directing the payment by instalments can be set aside, and an order 
made for enforcement of the hypothecation by sale of the property in the 
event of the immediate non-payment of the debt. 
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The lower Court's order has been made under S. 194 of Act VIII of 
18o9. and a <jiiestion lias been raised whether that section is applicable to 
decrees for the payment of money by sale of immoveable property. I 
should hesitate to hold that the section contemplates a distinction of the 
kind sugi'osted. and I incline to tiiiuk that, whether the decree decrees 
the j^ayuient of money simply, or proceeds to direct its realisation by sale 
of particular iiroperty mortgaged as security in the event of non-payment, 
it IS still a decree for the payment of money ” in the words of the section,’ 
when the Court may order tlie amount to be paid by instalments. There 
seems no reason why a simple debt should, when decreed, be payable at 
the discretion of the Court by instalments, and not a debt secured by the 
mortgage of immoveable property. On the contrary when there is such 
security there is all the less risk to the creditor from delay in payment 
incident to jiaymenb by instalments. 

But it is only on sullicient reason being shown that a Court can 
exercise the power allowed, and no sufficient ground is disclosed here. 
All that the Subordinate Judge says on the point is that the defendants 
aie hard pressed, and he holds it not unfair that the instalments should 
be ])aid at the rate of Rs. 800 per annum. The reason flSi] assigned 
amounts to nothing more than an inability to pay. but that is no 
sufficient reason why execution should not at once proceed. It is denied 
that the plaintiffs were willing to allow the defendants to pay the debt 
by instalments, but at any rate any offer made was not accepted, and 
tiiero is no reason why the claim should not be decreed. The decree 
should he modified and the claim decreed, with costs and interest at G per 
cent, from date of the institution of the suit, by sale of the property 
hypotliecated, and this appeal decreed with costs. 


FULL BENCH. 

Present ; 

.Sir Robert Stuart, Kt., Chief Justice, J/r. Justice Pearson, d/r. Justice 
Turner, Mr. Jxisticc Spankie, and Mr. JxisUce Oldfield. 

Goshain Girdhariji {Defendant) v. Durga Devi {Plaintiff). 

[31st January 1879.] 

2 A. 119. 

Arbitration-Act XVIII of 1873 {N. W. P. Bent Act)-Acl XIX of 1873 {N. W.P. 
Land Rev. Act. 

The general law, which allows parties to suits, if they are so minded, below 
issue joined, to refer the matter in dispute to arbitration, and after issue joined, 
with the leave of the Court, applies also to suits under Act XVIII of 1873. which 
does not prohibit such reference. 

Per Stuart. C. J., contra. 

JUDGMENTS OP THE DIVISION BENCH. 

[120] Spankie, J.—The Assistant Collector in this case referred a rent 
suit under S. 93 of Act XVIII of 1873, to arbitration by consent of parti^- 
He determined the suit and made his decree in accordance with the 
award. In appeal the Judge maintained the decree. It is contended m 
second appeal that, in the absence of any provision in the rent law pernii 
ting reference to arbitration, the Assistant Collector had no authority to ac 
as he did act, and that his decree and the decision of the Judge supporting 
it are bad. 
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It is argued that S. 96 of the Rent Act expressly authorises reference 
to arbitration by consent of parties on applications made under S. 95 of the 
Act, but the law is silent as regards arbitration in suits. This is so and 
1 feel the weight of tlie argument. 

It might perhaps be answered that Revenue Courts, as defined in S. 
3 of Act XIX of 1873, published simultaneously with Act XVIII have 
general authority under S. 220 of Act XIX of 1873 (which amends and con¬ 
solidates the law as to land revenue and the jurisdiction of revenue officers) 

with consent of parties, to refer any dispute before them to arbitration! 
But the revenue ofiicers who can do so are the Commissioner of a Division 
the Collector of a District, an Assistant Collector of the first class and an 
Officer in charge of a Settlement, or an Assistant Settlement Officer. 

Now Assistant Collectors of the second class can try certain suits 
under Act XVIII of 1873, but they are not included in S. 220 of 
Act XIX of 1873. To this objection it might be said that, when 
the .Assistant Collector of the second class tries suits under S. 9^ 

of Act XVIII of 1873. within the limits of S. 98, he is practically 
exercising the full powers of an Assistant Collector of the first class 
This, however, would not be a very satisfactory solution of the objection 
It is, I think, more probable that the framers of Act XVIIF of 1873 
either accidentally omitted to provide for reference to arbitration in suits 
or overlooked altogether the necessity of doing so. At the same time it 
might be urged, as indeed the lower appellate Court urges, that it is 
difficult to “ believe that it was in the intention of the Legislature in 
enacting S. 96 of Act XVIII of 1873, to deprive parties of a wholesome 
privilege which they enjoyed before ; rather it should seem their intention 
was to strengthen and extend the privilege by applying to applications a 
power which before only applied to suits.” Be this as it may. I would 
rest my judgment in this case on the circumstance that, though there is 
no provision in the Act for a reference to arbitration, there is no prohibi 
tion of it. It appears to be the rule that, with few exceptions if anv 
now a l suits may as a matter of right he referred to arbitration’by con¬ 
sent of parties, and it would bo intolerable i)erhaps if litigants were not 
allowed full liberty to adjust their differences in the mode which after 
the case has been taken into Court, might be found most convenient and 
most likely to lead to a friendly and final settlement of disputes 

This is not a case in which it was sought to divest the ordinary 

jurisdiction of the Revenue Court. There was no agreement to keep out 

of Court. Thyeforonce to arbitration sprung out of the introduction of 
the case into Court. 

The suit was instituted on the 1st June. 1877 : defendant filed a written 
statement in reply on the 9th July : witnesses were examined on behalf of 
both parties and 16th August: and reference to the arbitrator 

was made on the 27th August: and after hearing objections against the 
award it was made the basis of the decree by the first Court. Under S 144 
of the Act, the Court may, from time to time, in order to the production of 
further evidence, or for other sufficient reason to be recorded bv the Court 
adjourn the hearing of any case to such day as to it may seem fit In 
some degree this reference to arbitration was adjournment to the case for 
sufficient reason, that is to say, to meet the written [122] wishes of 
hoth partiOB and to settle the dispute. But the judgment of the Court 
lb. 151) 18 in accordance with the provision of the section. With this view 

of the case, I cannot say. in the absence of any prohibition in the Aot to 

the submission of the rword in its final stage to a referee on the motion 
and by consent of parties that the suit was not heard and determined in 
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the Iiuniun- provided by the Act, which is all that is obligatory, assumiog 
that there was no illegality, the decision being in accordance with the 
award. 

I would not allow the appeal on the objection taken, but would 
affirm the judgment of the lower appellate Court. 

Stuart, C.J.—This is a second appeal to this Court from the judg¬ 
ment of tlie Judge of .Agra, in appeal to him from a decree of the 
Assistant Collector of !Muttra. 

Tlie suit was originally instituted in the Court of the Assistant Col¬ 
lector of Afuttra, for tlie recovery of Bs. 484-8-0. principal and interest, 
on account of arrears of rent for the ragi crop for 1281 fasli; and in the 
course of the procedure before that oificer the parties filed a consent to 
refer the matter in dispute to arbitration, upon which the Assistant Col¬ 
lector made an order referring the suit to arbitration accordingly, and an 
award was made in the plaintiff’s favour by an arbitrator, with some 
alleged irregularities on his part which, however, need not hero be referred 
to, as they aro immaterial to the appeal now before us. The Assistant 
Collector upheld the award and made a decree in conformity with it, and 
from this decree an appeal was taken to the Judge, in which it was con¬ 
tended, among other things, that there was no provision in the Kent Act, 
XVIII of 1873, authorising such an arbitration as had taken place in this 
case, and that the whole proceedings therefore in the disposal of the suit 
were irregular. This plea the Judge disallowed, and the defendant has 
now preferred a second appeal to this Court on the same plea, and it is the 
only reason of appeal before us. 

I am of opinion that the Judge is wrong, that the plea is well 
founded, and that therefore the present appeal must be allowed. lu bis 
judgment the Judge appears fee me to misapprehend the case before him 
when he says that it is “ a question as to whether an [123] award willingly 
resorted to by the parties ought to be set aside; ” and he goes on to 
observe that the present Rent Law, “ as is notorious, is very defective in 
regard to procedure, having been entirely carried through the Legislature 
by officials who had no judicial experience.” Now the material question 
as regards the arbitration was not whether it was willingly resorted to, 
but whether, willingly or not, it was a valid and competent proceeding in 
itself; and as to the Rent Act, it may have its defects, but I do not think 
it deserving of the sweeping censure passed upon it by the Judge; and in 
regard to the question in this appeal respecting the arbitration that 
was ordered and took place, the Act appears to me to be very clear 
indeed. In my opinion this question must be determined solely with 
reference to the express provisions of the Rent Act. By S. 93, whi^ 
is the commencement of ” Ch. V. Jurisdiction of Courts,” it is provided 
that ‘ except in the way of appeal as hereinafter provided, no Courts 
other than Courts of Revenue shall take cognizance of any dispute or 
matter in which any suit of the nature mentioned in this section niiguj 
be brought, and such suits shall be heard and determined in the said 
Courts of Revenue in the manner provided in this Act, and not otherwisei 
and the very first class of suits mentioned as falling under this absolute au 
exclusive provision are suits for arrears of rent on account of land, 
is the nature of the suit in the present case, and there is not a woro ^ 
this section about referring suits to arbitration, whether with or 
the consent of the parties. Nor is this the less remarkable fro® . 
fact that a subsequent S. 96 provides for the reference to arbitration o 
“ applications” as these are enumerated in S. 95. S. 96 provides tha 
applications under S. 95 “ shall be made, &c., and may, with the oonsen 


640 



CIV.] GOSHAIN GIRDHARfJI y. DURGA DEVI [ALLAHABAD 

the parties, be referred to arbifcratiou under Ss. 220 to 23Z, both inclusive, 
of the North-Western Provinces Land Revenue Act, 1873.” There is hero 
not a word about the reference to arbitration of the suits mentioned in 
S. 93, which on the contrary provides that such suits “ shall be heard and 
determined in the manner provided by the Act, and not otherwise:' Of course 
there is nothing to prevent parties to such suits themselves of tlieir own 
private consent referring them to arbitration, and agreeing that the award 
under such a private arbitration shall be binding [124] on themselves. 
But so far as arbitrations of such suits before or by the order and 
authority of the Revenue Courts are concerned, there is no procedure 
for, because there is no law authorising tliem. On the contrary, S. 93 may 
fairly in this respect be argued to be proiiibitory by force of the absolute 
and exclusive language of its sanction, tlio suits mentioned in it being, as 
I have already pointed out, enacted to be heard and determined in’the 
manner provided and not otherwise. To say the least indeed, this S. 93 
is abundantly pregnant with a meaning sufficient to exclude references of 
such suits as the present to arbitration before the Court, and it appears to 
me plainly to show such an intention. But, on the other hand, such suits 
are not in the least inconsistent with express provisions for a reference to 
arbitration, if this had been intended and incorporated with the other 
provisions of Act XVIII of 1873. We must, however, take that Act as 
we find it, and a careful examination of it has satisfied me tiiab, giving 
even the widest meaning to its terms, there can, under S. 93 or any other 

part of it, be no reference to arbitration before the Court in such a suit 
as the present. 

But it was suggested at the hearing that, although the Rent Act does 

not provide for the arbitration of such suits, it does not expressly prohibit 

them, and that it is legitimate to argue in their favour from the provisions 

as to arbitrations in the contemporaneous Revenue Act, XIX of 1873. By 

S. 220 of that Act it is provided that a Coinmissioner of a Division and 

other Revenue officers mentioned “ may. with the consent of the parties 

by order, refer any dispute before him to arbitration, and that certain 

other Revenue officers may, by order, refer any dispute before him to 

arbitration without the consent of the parties.” And the subsequent 

sections of the Revenue Act. from Ss. 221 to 231 inclusive, contain anxious 

provisions for the regulation of and procedure to be observed in such 

arbitrations and for the enforcement of awards made in them. Now there 

can be no doubt that, if such an attempt to supply the supposed defects 

of the Rent Act, by importing into it the anxious arbitration provisions of 

the Revenue Act, could bo entertained, such an arbitration as was ordered 

m the present case was a reasonable and valid proceeding, as of course on 

grounds all the suits mentioned in S. 93 of the Kent Act could 

L12dJ be referred to arbitration, its exclusive and prohibitory language 

notwithstanding. But the fair argument is to my mind of a very different 

and indeed totally opposite nature. For it appears to me that the very 

fact of those arbitration provisions in the Revenue Act having been left 

out in the Rent Act, which was passed on the same day, may not onlv 

bo fairly contended to show, but must be judicially considered by us as 

showing, that it was not in the mind and intention of the Legislature to 

allow them, and that the necessary force of the exclusive language oftho 

Rent Act, without the use of any express prohibition on the subject, has 
this enect* 

must not omit to notice another argument that was used at the 
hearing against the validity of arbitrations before the Court of suits of the 
kind described m S. 93 of the Rent Act, XYIIl of 1873. That argument 
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was derivetl from the previous Rent Act, XIV of 1862, and to my mind 
it has consiuerahle co.^ency. By S. 1-1 of the latter Act it is enacted that 
“ the provisions ot Ch. VI (relative to arbitration) of the Code of Civil 
Procedure sliall apply to suits under the said Act X of 1859 (the previous 
Rent Act) and under this Act. ‘ So that, until the present Rent Act was 
passed, there was full provision for a reference to arbitration in such a 
suit as the present, hut there is no corresponding provision in the present 
Act, an-1 the very fact that it has been left out in the present Rent Act 
nia\ I consider bo allowed to lend no little force to the contention that 

4 

the exjjiess provision of tho present Act must be understood as limited in 
this rcsi)ccb. 

Such is the conclusion to which I find myself driven by the langu¬ 
age of tho present Rent Act, XYIII of 1873. The question before us is 
not one respecting any j^rinciple of rent law, or as to who are or who are 
not Revenue olliccrs in such a case, but whether Revenue Courts in ad* 
mliiistering S. 93 of that Rent Act, be the officers who they may, have 
power to refer the suits therein monbioned to arbitration. To this ques¬ 
tion tlicre can be bub one answer. Most clearly these Courts have no 
such power, and liie order of reference made in the present case, with the 
recorded consent of the parties, was altogether ultra vires of the officer 
who made it. 

At the same time it is difficult to understand why such should be the 
law, for there appears to be no reason in equity or policy [ 126 ] why such 
suits as are mentioned in S. 93 of Act XVIII of 1S73 should nob he 
referred to arbitration, in the same way that “applications” under S. 96 
of the same Act and “disputes ” as provided by the contemporaneous 
Revenue Act. XIX of 1873, may be. However, it is not our duty to 
speculate about these considerations, but bo accept and apply this written 
law as wo find it. If the intention of the Legislature was nob of the 
nature w’hich I have, in the way of argument, given it credit for, and 
there has been an accidental omission in the present Rent Act, this can 
be supplied by the same legislative authority which passed it; but, 
however that may be, we, as a Court of justice, bound to interpret and 
apply the law according to recognized principles of legal construction, 
can only look for the legislative intention to the letter of the Act itself, 
and behind or beyond its own terms we cannot go: and that being so, 1 
think it must be conceded that the reasoning I have applied to the presen 
case must be given effect to, and that our judgment should be for the 

appellant. . 

I would therefore allow this appeal, setting aside the arbitration 

proceedings complained of, the award therein, and the orders of both 0 
lower Courts, and I would remand the case for re-trial on the merits uD e 
S. 582 of Act X of 1877. The costs of this remand to be costs mm 
suit, and to abide the result of the re-trial. 

JUDGMENT. V 

The judgment of the Judges (PEARSON, TURNER, and OLDFIEJ^i^/ 

to whom the appeal was referred, was delivered by n ^ enit 

Turner, J.—The appellant instituted in the Revenue * . 
for rent against the respondent. The respondent denied liability . 
appellant and questioned the amount. The cause came for tna 
Pandit Debi Prasad, an Assistant Collector of the first ^ . ’i. ^ 
evidence had been taken the parties agreedjo refer the meters in ^ 
to the arbitration of a single arbitrator whom they named. 
an agreement to this effect they presented a petition to the As ^ 
Collector, informing him of the agreement at which they had arnv 
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praying that tlie record might be sent to the arbitrator. The agreement 
was produced in the Revenue Court, and thereupon the Assistant Collector 
assented to the proposed arbitration and sent the record [127] to the 
arbitrator, reciuesting him to submit his award in a week. The arbitrator 
ordered the parties to attend on a day named, and when no one appeared 
foi the appellant at the time fixed for the meeting, the arbitrator first record¬ 
ed a proceeding declining to enter upon the arbitration, but having received 
a letter from the ai)pollant stating he would attend at 4 P.M., and that the 
evidence on his jiart was on tlie record, the arbitrator withdrew his refusal 
and proceeded to determine tlic matters referred to him without any objec¬ 
tion being taken on the part of the appellant. A few days after the day 
named by the Court, the arbitrator submitted an award in favour of the 
respondent. The appellant olijected that the arbitrator having once 
declined to act had no power to i^rocccd witli the reference without a fresh 
agreement executed by the )iarties, and that the award could not be 
accepted inasmuch as it was not submitted within the time appointed by 
the Court. The Assistant Collector overruled both these objections and 
passed a decree in favour of the respondent on the basis of the award. 

The appellant appealed to the District Court respecting the objections 
he had taken to the award, and urging a new objection that the Rent Act, 
XVni of 1873, contained no provision for the referenee of suits to 
arbitration, and that tlie Revenue Court was not otherwise empowered to 
make the reference. _ Tlie Judge, pointing out that the parties liad willingly 
resorted to arbitration, considered that the Procedure Code, Act Vlirof 
1859, which was in force when the suit was tric<l, should be equitably 
followed in the silence of the Rent Law : that the Legislature could not 
have intended to deprive parties of a wliolesome privilege which they had 
enjoyed before the Rent Law of 1873 was passed, but that it was rather 
the intention to extend the privilege by applying it to aiiplications as well 
as to suits; the Judge also licld tliat the Assistant Collector had rightlv 
overruled the objections taken liy tlie appellant in the Revenue Court no 
misconduct having been jiroved on the part of the arbitrator. 

The appellant then appealed to the ifigh Court on the ground that 
in the absence of a provision in the Rent Act, the .Vssistaiit Collector was 
not competent to refer tlio case to arbitration, and that no decree couM 
legally pass against iiim on the award. Tlie [128] appeal came for 
hearing before a Bench composed of His Honor the Chief Justice and 
Mr. Justice Spankie. There is no doubt force in the 

reasoning of the learned Chief Justice. It is remarkalile that. wheiea= 
the Legislature had previously to the passing of the Rent Act of 1873 
facilitated the reference of matters in dispute to arliitration by the appli¬ 
cation of tlie provisions of the Procedure Code to rent suits, and whereas 
both in respect of applications under the Rent Act of 1873 and in respect 
of any dispute under the Revenue Act of the same year, special provision 
had boon introduced to facilitate such reference, no similar provision was 
made in the Rent Act of 1873 regarding the suits triable under S 93 But 
unless W 0 are constrained to hold that tlie words " shall be heard and deter- 
mined in the manner provided in this Act and not otherwise” necessitate 
the decision of every suit to wliich the provision refers after trial by the 
Court, we are unable to regard the arguments to which we have adverted 
conclusive. As we understand the general law, parties to suits may if 
they are so minded, before issue joined, refer the matter in dispute to 
arbitration, and after issue joined with the leave of the Court. The snecial 
provisions introduced into the Procedure Code and the Land Revenue 
Act of 1873 did not create this right, but facilitated its exercise and 
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proviclecl for the summary adjudication of questions which might arise 
i’csi)ecting tiie reference and award. Parties to suits and proceedings to 
whicli these special provisions have not been applied are not in the absence 
of special proliibition deprived of the liberty to submit their disputes to 
arbitration, but tliey cannot take advantage of the facilities afforded by 
tlicse provisions, and (juestions arising out of the reference and on the 
award cannot bo determined summarily. 

It is admitted that, unless we are to find it in the terms of S. 93, there 
is no other provision in the Rent Act which prohibits parties to the suits 
mentioned in that section from referring the matters in dispute to arbitra¬ 
tion. Bo then the terms of S. 93 on which His Honor the Chief Justice 


has laid stress, necessaiily import such a prohibition ? We consider that 
wlicn read with the context they do not constrain us to this conclusion. 
The object of [129] the whole clause was to confine the cognizance of the 
matters therein mentioned to Courts of Revenue, and to prohibit other 
Courts from taking cognizance of them, and it was declared that such suits 
as were mentioned in the section should be heard and determined by the 
Courts of Revenue in the manner provided in the Act and not otherwise, 
in order the more emphatically to assert the sole jurisdiction of the Courts 
of Revenue in such matters, and not with a view to deprive the Courts of 
Revenue of any ordinary power possessed by Courts of Justice, nor the 


larties of any liberty or privilege which are ordinarily 


1 1 - 


to suits. 


In tho case before the Court, the parties of their own motion con¬ 
sented to a reference, and issues having been joined properly applied to 
the Court for its sanction. The Revenue Court was in our judgment 
competent to accord sanction, and on receiving the award to act on it. 
The appeal should then in our judgment be dismissed, and with costs. 
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Kalian Das {Plaintifi) v, Tika Ram and another {Defendant). 

[3rd February 1879.] 

2 A. 137. 

Act XVin of 1873 (N. W.P. Bent Act), S. 95 fiw) md [n)—Suit by dispossessed Ju6- 
tenant for possession- and viesne-profits — Jurisdiction. 

Where, in execution of a decree obtiined by a landlord against 
sub-tenant, not a party thereto, holding under the latter, is dispossessed, 
reversal of that decree, the tenant resumes possession and refuses to give i P 
to his sub-tenant, a suit by the latter, against the landlord and the te^ 
possession and mesne profits, is cognizable by a Civil Court and not by a Keve 
Court, the claim being one with respect to which an application °^ii 5 of 
been preferred to the Collector under S. 95 of the Rent Act. (S. A. No. 11 
1877, Unrep. F.) 


JUDGMENT. 

[138] Spankie, J.-The plaintiff-appeUant, is a sub-tenant, ola®" 
ing under a lease for a term of twenty years. The 
defendant, under whom he holds, was ejected in execution of a - 
held by the zamindar, also impleaded in this suit. 
appellant, was no party to the suit in which a decree had 
against the occupancy-tenant, he nevertheless lost his possession 


644 


BHIKHAM DAS u. PURA, &C. [ALLAHABAD 

the decree was executed. Subsequently the deci*ee of which execution 
was taken out was set aside, and the defendant, the occupancy-tenant, 
resumed possession of his holding, but refused to give it up to the plain- 
tin, his sub-tenant. The suit'■ is one which, in our opinion, is cognizable 
by the Civil Court, and the claim not one regarding which application 
oould have been preferred to the Collector under S. 95 of the Kent Act. 
We are fortified in this opinion by a precedent of this Court (1) [139] dated 
1st March, 1878. We decree the appeal, reverse the judgment of the lower 
appellate Court, f and return the case to that Court for retrial on the 
merits. Costs will abide the result of a new trial. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 


Bhikham Das {Plaintiff) v. PURA and ANOTHER [Defendants). 

[7th February 1879.] 

2 A. 141. 

Hindu law—Mortgage of family dwelling-house—Sale ta execution of mortgage-decree— 
Right of widow to reside in dwelling-house. 

A mortgage, executed by a deceased Hindu, can be enforced in a suit and by 

sale m execution against bis widow and his mother. (4 B L R 72= 1-2 W R 

35 and 1 A. 2G2. D.) - w.it. 

2V0 (275). 27 M. 45 (51), 118 P.W.R. 1907, 36 P.R. 1907 ; D 7 

A.W.N. 279.] 

In a suit against the widow and the wife of one Lachmi Narain 
deceased, for certain moneys charged by the deceased on. amongst other 
properties, the dwelling-house of tlie family, such dwelling-house being 
ancestral property, the defendants contended that they had no other place 
to reside in except the family dwelling-house, and that they possessed a 
right of residence therein, and Lachmi Narain was, therefore, not compe- 
tent to mortgage the same, and the Court of first instance relying on (2) 
MangalaDebi y.Dinanath Bose and (3) Gann v. Chandrantani, refused to 
give tho plainbilT a decree for the sale of the dwelling-house on the ground 
that tho defendants possessed a right of residence therein, and Lachmi 
Narain was consequently not entitled to mortgage it. On this decision 
being affirmed by the lower appellate Court, the plaintiff preferred a 
second appeal to the High Court. 

JUDGMENT. 

[141] Pearson, J.—The decisions to which tiie lower Courts 
have referred do not rule that an ancestral house cannot be sold in 


by tho plaintiff-appellaut against tbo occupancy-tenant and the landhnlHor 

tnTal”® 

Kim o apellate Court bad dismissed the plaintifl-appellant’s suit, referriuB 

Courts, on tho ground that tho subject-matter of the suit was one 

IfiTiT nature mentioned in (w) and (n). S. 95. Act XVIII o 

^ therefore, no Courts other than Courts of Revenue 

could lake cognizance under the provisions of that section. * Revenue 

(1) 8. A. No. 1115 of 1877* uoreported. 

(2) 4 B.L.R.O.J., 72 = 12 W.R.O.J., 35. 

8) 1 A. 262. 
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exe- [l42]cution of a decree, if the judgment-debtor’s ^idow be residing in 
it. Tliey relate to the question, not at present raised in this case, as to 
whether tiie widow could be ousted by the auction-purchaser. In the 
))re5ent case the house was hypothecated before the rights of the respond¬ 
ents arisiiiL: out of tlic demise of Lachmi Narain had accrued. We accept 
and decree the appeal witli costs, and in modification of the decree of the 
lower Courts decree that portion of the claim which was dismissed hy 
tiiom. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Sahai Pandey and others {Defendants) v. Shaji Nakain 
AND ANOTHER {Plaintiffs). [lOth February 1879.] 

2 A. 142. 

Fir$t and f^econd mcrtfjn^jees—Rights of their assignees. 

A sub-movtgxgee of tho rights and intcre&ts of the first mortgagee, who has 
purchased the same in execution of a decree obtained against the first aiort- 
gugee, is entitled to possession of the property as against the assignee of the 
iiitercats of the second mortgagee. 


JUDGMENT. 

[144] Oldfield, J.—The facts found are these :—The owner of the 
property in suit, a four-anna share in a certain mauza, mortgaged it to 
Eamzan in 1272 fasli for Rs. 4.400 and put the mortgagee in possession: 
a condition of tlie mortgage being that the mortgagee should enjoy the 
profits in lieu of interest, and the mortgage should be redeemed on pay¬ 
ment of the principal. After this in the same year, Ramzan sub-mortgaged 
the same four-anna share to tho defendants (appellants) for Rs. 2,351, 
retaining possession of the share himself. Subsequently in 1276 fash the 
owner of the property made a second mortgage of the same share to 
Ramzan for Rs. 1,600, on the same footing as to interest and enjoyment 
of rents as the first mortgage, the mortgage being redeemable on paymen 
of tho principal due on both mortgages, or a one-anna one-pie share of the 
estate being redeemable on payment of a proportionate amount of ® 
debt. Ramzan in 1281 fasli sold his interest under this second mortgage 
to the plaintiffs for Rs. 1,800, but as has been found retained possession o 
the mortgage share. The defendants, in 1279 fasli {i.e., 1872 A. DJ so® 
Eamzan on the mortgage in their favour and obtained a decree for i 
enforcement, and in 1877 in execution thereof, sold Eamzan s ' 
which they themselves bought, and were put in possession of tho s a • 
The plaintiffs now seek to dispossess them by virtue of the right no 
the second mortgage made to Ramzan which they purchased. 

On the facts found it appears to us that the defendants by reaso 
their interest as sub-mortgagees of the whole four-anna share un or 
first mortgage made to Eamzan, and as purchasers under the 
obtained against him of his interest under the first mortgage, are on 
to possession of the property as [145] mortgagees in 
plaintiffs, who have only obtained an assignment of the interest oi 
under the second mortgage made to him. We therefore 
decrees of the lower Courts, and decree the appeal and dismiss 
with costs in all Courts. 
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Phesent: 

Mr. Justice Pearson and Mr. Justice Spankic. 


Abadi Begam iPlniulitf) V. Asa ham {Defendant). 

[10th February 1S79.] 

2 A. 162. 

Alloivancc charged on land, enforceable against transferee. 

An allowance. charRed on immovoablo property with a covenant not to alienate 
the land without stipulating for payment of such allowance, can be claimed 
from any transferee who is in possession of it, irre.spcctivc of any aorcemeut 
between such transferee ard his transferor. 

[R., 9 A. 501 (599) =7 A.W.N, 121.] 


JUDGMENT. 

[163] SrA.NKlE, J.— The plaintiiT’s hushand, by a deed reijisteied on 
the 29fch April, IBbb, settled upon her a sum of Ks. 12, in lieu of dower 
to be paid monthly from the income of the rent-free land of Nagla 
Asadnagar. in raauzas Nurpura, Jasmai, Asmatpur, and DIuilawal, hy 
himself, and his heirs and successors after him. If either lie or any of 
his heirs or successors failed to make tho payment monthly, the lady was 
at liberty to sue for the sum due in the Civil Court. The deed further 
provides that no transfer of tho property shall bo made unaccompanied 
by a condition providing for and securing the retjuired monthly payment 
ofKs. 12 from tho profits. When the plaintilVs husband. Maujad Ali 
Shah had subsequently mortgaged the property to Lachman Singh, one* of 
the defendants, and to Madho Singh, on the Ist December. 1870 ' it was 
recorded in tho deed of mortgage that a monthly allosvance of’ Rs 1'^ 
was to be paid to the plaintitf. The first mortgagee acknowledged this 
fact. Ihe first mortgagee subsequently, on the 24th August 1874 sub¬ 
mortgaged the property to Asa Ram, the other defendant. The plaintiff 
therefore sued him along with Lachman Singh, the first mortgagee as 
being in possession of tlie lands from which the allowance was to be paid 
The Munsif decreed against Asa Ram in favour of the plaintiff, exempting 
Lachman Singh. The Judge, however, held that there was no clause in 
the second mortgage-deed binding him to continue the payment of Rs 12 
monthly to the plaintiff, as had been tho case in the first mortgage-deed 
with regard to the first mortgagee, and further he found that it was 
clearly shown by Asa Ram’s witnesses that, at the time of entering into 
the sub-mortgage, Lachman Singli had bound himself to continue the 
payment, whereas the second mortgagee liad never undertaken to pay it 
Moreover, Lachman Singh’s sons and otliers had purchased the proprietary 
nghts in the property and Lachman Singh’s interest in it had never ceased 

The Judge decreed Asa Ram’s appeal, and gave the plaintiff a decree 
against Lachman Smgh alone. 

olAn contended that Asa Ram, sub-mortgagee, being in posses- 

sion of the proper y charged with the payment of the monthly allowance 
of Rs. 12, 18 bound to pay it. 

We are of opinion that the contention is right. The plaintiff is not 
affected by any arrangement made between Lachman Singh and Asa Ram. 
She looks to pay^ment of her allowance from the income of the land 
charged .with the burden of paying it, and therefore she has a claim upon 
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the party who is in possession of the lands. In this case the sub-mort¬ 
gagee, in accepting the mortgage from Lachman Singh, must have been 
aware of the conditions under which the latter had accepted the original 
mortgage, and therefore also must have been aware of the lien created by 
Maujad Ali Shah in favour of his wife, and which lien, with or without 
notice, extends to all persons claiming to hold the lands, to the extent of 
tlie amount of tiie profits set apart for the benefit of the plaintiff. With 
this view of the case we decree the appeal, reverse the decree of the lower 
appellate Court, and restore the decision of the first Court, with costs. 


1879 

Feb. 13. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Pearson. 


Criminal 

JURISDIC- 


Empress of India v. Ram Adhin and others. 

[13th February 1879.] 

2 A. 139. 


TION, 


2 A. 139. 


Penal Code, Ss. 147, 323—Rioting and causing hurt—Separate sentences. 

Rioting and causing hurt in tho course of rioting are distinct offences and are, 
therefore, separately punishable. 

£R,, 6 C. 718 = 8 C.L.R. 390, 7 A. 29 (31).] 

Application to the High Court for the exercise of its powers of revision 
under S. 297, Act X of 1872, by the petitioners, eight in number, who, in 
pursuance of a common object, assaulted another party of 7 persons and 
consequently, were separately charged with, convicted of, and punished for 
offences under Ss. 147 and 323, I.P.C. 


JUDGMENT. 

[139] Pearson, J.—It is contended that both sentences under Ss. 147 
and 323 of the Indian Penal Code cannot stand. In support of the 
contention reference is made to the case of Queen v. Eabiulla (1) 
of by Norman and Seton-Karr, JJ., on 16th January, 1867. In tba 
case the prisoners had been convicted under Ss. [140] 147 and 304 , and i 

was held that a separate charge for the former offence was not sustains 6, 
and that the fact of his having been present as a member of the unlaw 
assembly should have been treated as part of the evidence cf the 
offence. Reference is also made to Mr. Justice Oldfield’s ruling m 
case of QiieeJt v. Mangroo (2). The prisoner had been iL 

attempt to kidnap and of wrongful confinement; and it was bela tba 
two convictions could not be upheld. The case is postponed for a 
enable the learned counsel for the petitioners to search for more pr 

dents in point. ^ , learned 

Pearson, J.—To-day it is brought to my notice that the , 

Judges Norman and Seton-Karr in the case of the Queen w. Ea 
(3), disposed of by them on the 29th April, 1867, held rioting 
deadly weapons to be a distinct offence from stabbing a R 

premises the riot took place, and each to be separately Agort 

appears that in the case of Queen v. Hargohind (4), decided by i__ 


(1) 7 W.R., Cr. 13. (2) H.C.R., N.W.P., 1874. p. 293. 

(3) 7 W.R.. Cr. 60. (4) H C.R., N.W.P., 1871, P-174. 
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on 7th July, 1871, Mr. Justice Turner held that persons found guilty of 
rioting may, if the circumstances warrant it, be convicted of the several 
offences of rioting armed with deadly weapons, culpable homicide, and 
grievous hurt. The learned Judge referred to the case of Babi-uUa men¬ 
tioned above, and expressed his dissent from the ruling therein, and observ¬ 
ed that a different view of the law had heretofore obtained in this Court. 
It further appears that the learned Judges of the Calcutta Court who dis¬ 
posed of Eabi-ullas case ruled in a different direction in the case disposed 
of by them in the following month of April. On the whole the precedents 
which have been produced are opposed to the contention in this case. It 
is obvious to remark that rioting and unlawful assembly are offences 
against the public tranquility, while assault, hurt, etc., are offences affecting 
the human body. Seeing no sufficient reason for interference, I reject this 
application. 


FULL BENCH. 

Present : 

Mr. Justice Turner, Off(j. Chief Justice, Mr. Justice Pearson, Mr. Justice 

Spankic, and Mr. Justice Oldfield. 


Bhagwanti {Defendant) v. Rudr Man Thvari {Plaintiff). 

[17th February 1879.] 

2 A. 145. 

Tenants at fixed rates—Occupancy-tenants — Inheritance—Act A’17i/ of Jb73 (N.W.P. 

Bent Act), Ss. 6 d 9. 

The liberty of tenants at fixed rates to deal with their right, is absolutely with¬ 
out limit, and inheritance follows the Ufual course with regard to the devolution 
of property, according to the law which applies to the deceased tenant • but 
this law, whatever itmay bo, is so far controlled by S. 9 of the Rent Act,’that 
in cases of rights of occupancy, acquired under S. 8 of the Act. no collateral 
relative of the deceased, who did not share in the cultivation of his holding shall 
be entitled to inherit. 

In a suit for the possession of certain land being the iiolding of one 
Behsa deceased (a tenant at a fixed rate), the plaintiff', the third cousin 
of the deceased husband of Behsa, claimed tlie holding by right of in¬ 
heritance. Tlie first Court decreed in favour of the plaintiff, and the 
lower appellate Court held that the proviso to S. 9 w’as applicable to 
tenants with a right of occupancy and not to tenants at fixed rates. 

REFERENCE TO THE FULL BENCH. 

On appeal to the High Court by the defendants, Pearson and 
Oldfield, JJ., referred to the Full Bench the question whether the 
proviso in the last clause of S. 9, Act XVIII of 1873, refers only to the 
holdings of persons having rights of occupancy or also to tlie holdings of 
tenants at fixed rates. 

JUDGMENTS OF THE FULL BENCH. 

[146], Turner, 0. C. J.—The ninth section of the Rent Act XVIII 
of 1873 declares what powers of alienation and succession attach to the 
rights of occupancy described in the preceding sections. It deals first 
with tenants at fixed rates, and declares simply that their right is 
heritable and transferable. It then proceeds to declare that no other 
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right of occupancy is (ransfcrable by grant, will, or otherwise, except to a 
particular cla^';, namely, co-sharers in such right, and then declares, in 
respect of such last-mentioned right, that is to say a right of occupancy 
other tlian the rigid of a tenant at fixed rates, that if the person entitled 
to it dies it sliall devolve as if it were land, subject to the proviso that no 
collateral rehuive of the deceased who did not then share in the cultivation 
of his holding shall he entitled to inherit under this section ; that is to say, 
it limits t!ic i iglit of succession under this provision of the act to the lineal 
descendants of the deceased occupier, and in default of them to such of 
the collaterals as at the time of the death of tlie deceased occupier shared 
in the culliv ition of the Itoldit.g. It has been urged tliat the ^YOl•d 3 
under this section ’ indicate tliat tiie right of succession is limited as \yeU 
in tile case of tenants at fixed rates as in tlie case of other tenants with a 
rigliL of occupancy, and that the proviso applies to all rights of succession 
declared in that section. It is not necessary to determine whether the 
words on wiiicli reliance is placed are mere surplusage, nor whether it 
would have been more correct to substitute for them the words*' uuder 
the preceding clause,” nor whether, as has been suggested at the bar, they 
were iniroduecd to show that the limitation of inheritance did not extend 
to rights of succession derived from custom, but to rights of succession 
created i.^y tlie section in favour of tenants with a right of occupancy other 
than tenants at fixed rate, for the language of the section is of itself 
sufficiently clear. The jiroviso is limited to such of the collateral relatives 
of the deceased ” as “ then ” shared in the cultivation of the holding. 
Tliesc terms clearly relate to tho person and tlie time mentioned in the 
preceding clause “ When any person entitled to such last-mentioned right 
dies.” The section having first mentioned and dealt with the rights of a 
[147] tenant at fixed rates, the riglit last-mentioned is the right of occu¬ 
pancy otlier than a right at fixed rates. Moreover, the construction con¬ 
tended for would leave a tenant at fixed rates at liberty to transfer bis 
estate in his-lifetime to whomsoever he pleased, while it would place on 
the devolution of the right by inheritance an onerous restriction. The 
proviso is undoubtedly limited to the devolution by inheritance of those 
rights of occupancy dealt with in the preceding clause, and does not affect 
the succession to the rights of tenants at fixed rates. 

Pearson, J. —In my opinion the proviso does not refer to the hold¬ 
ings of tenants at fixed rates. The words in the third clause of the sec¬ 
tion ” last-mentioned rights ” clearly refer to the right mentioned in the 
preceding section, which is tlie right of occupancy-tenants other than 
those who hold at fixed rates; and the clause declares how, when any 
person entitled to sucli last-mentioned right dies, the right shall devolv^ 
while the proviso immediately following that no collateral relative of 
deceased who did not then share in the cultivation of his holding shal 
entitled to inherit, clearly refers to the person entitled to the same tas 
vientio7ied right who has died, and to him alone. The use of the 
" clause ” instead of “ section ” would apparently have been more 

Spankie, J. —Under the first clause of S. 9 of the Kent Act the ng 
of tenants at fixed rates is declared to be heritable and transferable, 
words are “shall be” heritable and transferable. There is no hmi ® 
and proviso to this declaration. The clause deals with tenants j 
a right of occupancy defined in S. 6 of the Act as ‘ tenants a ^ 
rates.” The next clause deals with other tenants having a ^ 
occupancy, but not at fixed rates. It declares that no other ng ^ 
occupancy shall be transferable by grant, will, or otherwise, ex® 
between co-sharers in such right. The third clause declares that, 
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any person entitletl to " sucli last-mentioned right dies, the right shall 1(170 

devolve as if it were land/’ What is “ the right last-mentioned. ” not ' 

rights, be it oliserved? Clearly, that other right of occupancy that is hold 

by tenants who are not “ tenants at fixed rates.” The proviso therefore - 

that no collateral relative of the deceased wlio did not share at the time Full 
of his death in the cultivation of his [148] holding “ shall be entitled 
to inherit under this section ” applies only to those tenants having 

rights of occupancy but not at fixed rates. The words “ under this - 

section” are awkwardly expressed, hut there can bo little doubt, I 2 A. 145. 
think, that the proviso applies only to those tenants who are occu¬ 
pancy-tenants within tho meaning of S. 8 of the Act, those persons 
alone possessing the last-mentioned right” referred to in the third 
clause to which the proviso is attacliedi. It is possible, pcriiaps probable, 
that the jiroyiso was due to the soincwliat uncertain wording of S. 6 of 
Act X of I 80 U, which acknowledges the right of occupancy of a ryot 
cultivating or liolding land for 12 years. Then it is declared that the 
holding of the father or other person from wliom a ryot inherits” shall 
be deemed to bo the “holding of the ryot within the meaning of this 
section. Under the Kent Act, XVIII of 1873, the right in such cases 
shall devolve as if it were land, with this proviso that "no collateral 
relative of the deceased wlio did not then share in tlio cultivation of his 
holding shall be entitled to inlierit under this section.” This view of the 
case seems to show that the liberty of tenants at fixed rates to deal with 
their liglit is absolutely without limit, and inheritance follows tiie usual 
course with regard to the devolution of property, according to the law 
which applies to the deceased tenant, whereas that law, whatever it may 
be, IS so far controlled by 8 . 9 of the Rent Act that, in cases of rights of 
occupancy acquired under S. 8 of the Act. no coll.itcral relative of the de¬ 
ceased who did not share in the cultivation of ids holding shall l)s to inherit. 

Oldfield. J.—I concur in the view taken by Mr. Justice Spankie. 


PRIVY COUNCIL. 

Present: 

Sir Jaims W. Colvila. Sir Barnes Peacock, Sir 2^Ionta(jue E. Smith, and 

Sir Robert P. Collier. 


1879 

Fer. 21 . 


On Appeal from the Court of the Judicial Commissioner of Oudh. 
Nauab Umat-uz-Zoiira v. Nawab Mirza Ali Kadr and 

ANOTHER. [21st February 1879.] 

a Suth. P.C.J. 60i = Bai. 208. 

Mahomedan Law-Transfer of possession. 


Privy 

Council. 


asuth.p.c.j, 
6 M = Bal. 
208. 


Upon the ovid.jnce produced in tho case, their Lordships were of opinion that 
there was “o/otent.on on the part of the donor to make an immediate transfer 

^*''6 perfectly understood 


91 (■ ^ decree of the Judicial Commissioner of Oudh of the 

2 l 0 t August, 1876. confirming a decree of the local tribunals at Lucknow. 
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JUDGMENT. 


601 = BaI, 


FEB. 21. [602] Tiieiv T.ortlships, without calling upon the Counsel for the 

— respondents, proceerlccl to deliver the following judgment : — 

Privy ^ brought by the plaintitf, who is the daughter of a 

gentleman in India of great fortune and position, Sir Mansin-ud-daula, 
Council, originally against her half-brother alone, the son of Sir Mansin-ud-daula 

- by another wife. Subsequently Sir ^lansia-ud-claula was by order of the 

3Suth.P.C.J. C‘^'‘^ added to the Record, first in the capacity of a plaintiff, and 

secondly in that of a defendant. Tlie claim is for restitution of certain 
— * ' goods, elephants, horses, and plate valued at Rs. 18,000, which the lady 

208. claims under a deed executed by Sir l\lansin-ud-daula on the 28th April 
lb74, and winch she alleges that her brother converted and carried off. 
Tlie brother files an answer in which he denies her title under this deed 
on a variety of grounds, and Sir Mansin-ud-daula also denies the validity 
of the deed and the title of the plaintiff under it. 

The case was first tried by the Civil Judge, who framed a number of 
issues, comprising the question whether the donor was of sound mind, 
and wlicther the deed was obtained by undue influence, one of which 
raised the question w'hether the deed was intended to operate as a 
transfer of the property. He decided all of these issues in favor of the 
plaintiff. The case went on appeal to the Commissioner, who dismissed 
the suit on the ground that tlie deed was a mere deed of gift, aud that 
there had been no delivery of possession. The case then came on appeal 
to the Judicial Commissioner, who upheld the finding of the Commis¬ 
sioner, and dismissed the suit, but upon other grounds. As their 
Lordships understand, the Judicial Commissioner held that the deed, in 
form at all events, was what is called a hiba-bil-ewaz, and that it would 
operate under the Mahomedan law, if operative at all, to transfer the 
property without delivery of possession; but he came to the conclusion 
from all the circumstances of the case, amongst others from the absence 
of any change of possession, that the deed was uot intended to operate as 
an immediate transfer or conveyance of the property, and that therefore 
it was void and of no effect. 

It becomes now necessary to state some facts in order to make the 
case intelligible. Their Lordships collect from the whole of the evidence, 
which is to some extent conflicting, that Sir Mausin-ud-daula was of 
somewhat weak intellect and impaired health. Two medical men sta^ 
that in their opinion he was not capable of managing his affairs. In such 
a state of mind he might be easily influenced and persuaded by persons 
about him to execute documents or to take other steps which a 
of strong and sound mind might not be induced to do. The deed woic 
the plaintiff relies upon is to be found at page 12 of the Record, 
executed on the 28th April, 1871, and states that while in possession 
his senses, and so forth (according to the ordinary foira), he (Sir 
ud-daula) had made a gift of certain immoveable property, and a 
of a large quantity of moveable property, in lieu of a ring 
diamonds which he had received from his daughter. It further .jj 
"I have transferred possession of all the property transferred 
above referred to and detailed below, by putting the donee in , 

thereof. The conditions of offer and acceptance, with transfer of 
sion, have been thoroughly completed. This is a valid and lawfm 
Then follows a schedule comprising the greater part of his gaiDB 

real and personal. On the 1st May he also executed a deed of t 
description, transferring certain other property which is mentione 
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schedule bo that deed. On this same first of May his daughter, the 
present plaintiff, professed to give to her father’s muta wife a certain 
house for her lifetime; and a short time afterwards leased to him a portion 
of what had been previously his own house. The son, the defendant, 
had left his father in March, 1874 in consequence of a quarrel, carrying 
with him a large quantity of jewellery to which he laid claim, and the 
father appears to have been a good deal annoyed. The son came back on 
the 6th May after the documents which have been referred to had been 
executed. 3 

[603] Sir Munsin-ud-diiuia was examined as a witness in the case 
and their Lordships think it as well to refer to the account which he gives 
of the transaction. He says, " I had a quarrel with my son, and my 
servants, etc., said to me that from this quarrel serious loss would accrue 
to me (the principal adviser being Ram Parsliad) “—a man who appears 
to have been in his service for a number of years, and to have had "groat 
influence over him,—“ and that some arrangemeubs should be made. I 
consulted the people of tlie house, and it was recommended that a deed of 
gift be prepared. All the men and women of ray family, and the servants, 
advised me to this course, .^ll my property ‘on heaven and earth’ was 
included in the deed.” That is certainly a mistake. Furtlier on he says 
‘ I wrote the document in anger in consequence of a quarrel, and hoped 
from fear to keep defendant ai)art, then to come together, nob that I in¬ 
tended to ruin him. I expected that there would bo a reconciliation, and 
that everything would come right. I did it only to frighten him.” If the 
account which is given by Sir Mansin-ud-daula is correct, it certainly 
would appear that he did not intend to part with the immediate control 
of his property to his daughter and make himself her pensioner; and 

having regard to the state of Ids mind, which has been referred to, their 
Lordships think this account which he gives not at all improbable. He 
may have supposed, or may have been persuaded by Ram Parshad, or otlier 
persons in the family who had influence over him, that by e.xecu’ting this 
deed he might possilfly escape liabilities to which he might be subjected 
by his son or in consequence of his son’s conduct, or that tlio execution 
of a deed of this sort would tend to frighten his son, to bring him homo 
and produce a reconciliation. Their Lordships are disposed to credit his 
statement that he had no immediate intention of denuding himself of his 
property. 


1879 

Feb. 21. 

Privy 

Council. 


Suth.P.C.J. 
^ = Bal. 
208. 


This view is supported by tlio tenor of the evidence. With reference 
to the elephants and horses, and property of tliat description, it appears 
that no change book place: tliab ho paid the expenses relating to them 
just as he had l)eforo. With reference to the real property, although 
ho went through the form of taking a lease from his daughter of his own 
house, it does not appear that he ever paid any rent; and further, although 
receipts were given for the rent of tlie land comprised in the convovance 
in the name of the daughter (which would be consistent either with a real 
or with a bonaniee transaction), it is in evidence that for ten months 
after the execution of the deed the rents continued to bo paid as usual to 
the father. They both lived, as they had before, in the same house the 
father occupying a portion, and the daughter and lier husband another. 

llieir Lordships have come to the conclusion that the learned Judi¬ 
cial Commissioner who finally disiwsed of the case was right in finding 
as he does, that there was no intention on the part of the Nawab to make 
an immediate transfer of the property to his daughter, and they think 
that the daughter herself must have perfectly understood that the trans¬ 
action was not a real one. She was nob called, nor was her husband, to 
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1879 contradict the statement of her father, who must have best known what 
Fe}^ 21 intention was, or to prove the transaction to have been a veal one, or 
the maniipr in which the property was enjoyed as between her and her 
father. 

Privy Their Lordsliips have, therefore, come to the conclusion that the 

Council appoalod a,qainst was right on the ground above stated, and do 

not Itiink it necessary to express their opinion on other questions adverted 
to in the judgiTients of the Commissioner and the Judicial Commissioner. 
3 Suth.P.C.J. They will therefore humbly advise Her ^lajes.ty to confirm that judgment 
60i = Bal. di^uiiss this appeal with costs. 


208. 


1879 

Feb. 21. 

Civil 

JUEISDIC- 

TTOK. 

2 A. m. 


CIVIL JURISDICTION. 

Present: 

Mr, Justice Pearson and Mr. Justice Oldfield. 


K.vli Char.ax Rai and others iPlaintiJs) v. Ajudhia R.u 
AND OTHERS {Defendants). [21st February 1879.] 

2 A. 148. 

for cancellfition of a document—value of subject-matter in dispute. 

In a suit for the cancellation of a bond for a certain amount of money, which, 
the plaintiffs alleged, was executed by thorn under a wrong impression that it 
was for a lower amount with less interest, and in which they admit their liabil¬ 
ity to pay such lower amount and pay it into Court, the value of the subject- 
matter in dispute is the diflerence between such lower amount with less interest 
and the amount of the bond with the interest as stipulated for therein. 

In a suit for the cancellation of a bond for Rs. 6,000, the plaintiffs, 
the obligors of the bond, .alleging that, having borrowed Rs. 3,000 from the 
defendants, they bad agreed to give them a bond for the payment of that 
sum togetlier with interest at the rate of Re. 1—8—0 per cent, per mensem, 
aud that they had executed the bond in suit under the impression that it 
was the bond tliey had agreed to give, and that they had subsequently dis¬ 
covered that the defendants had fraudulently caused them toe.xecntea 
bond for the payment of Rs. 6,000 with interest at Rs. 4 per cent, per 
mensem, paid Rs. 3,000 into Court together with interest at the rate oj 
Re. 1—8—0 per cent., and the Court of first instance decreed in favour of 
the plaintiff. The District Judge on appeal held that the value of the su^ 
ject-matter of the suit exceeded Rs. 5,000, and that, consequently, he had 
no appellate jurisdiction in the matter. The defendant applied to the High 
Court for the exercise of its powere of revision under S. 622 of Act a o 
1877. 

JUDGMENT. 

[149] Pearson, J. —The value of the subject-matter in 
this suit appears to us to be the difference between Rs. 3,000 w 
[150]Rs. 6,000 or thereabouts. We are therefore of opinion that the 
preferred to the Zilla Judge was cognizable by him, and we 
allow this application with costs, set aside the lower Court’s order, andd 
it to replace the appeal on its file and to dispose of it according to law. 
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FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice OlJjield and Mr. Justice Brodhurst. 


Neiialo (Defendant) v. KisilEX Lal and others {Plaintiffs). 

L23ia February 1S79.] 

2 A. 150. 

Hindu law—Widote's cstn!e—lnchnsiit>/ duriiuj Jvidou- hcod—Forfeilure. 

by tho Jlitaksliara. a widow who has once 
succeeded to the separate estate of her deceased husband, is not liable to forfeit 

that estate by reason of unchaslity. (13 B.L.R. 1=10 W.R. (F.B.) 367 ^ 

[Appr., 5 0.776(791; {P.C.).] 

REFERENCE TO THE FULL BENCH. 

[161] Pearson and Turner, J.J.. having regard to Kery Koliinmj 
Moneauim kolita (1) referred to the l-till Bench the question whether 
under the Hindu law prevailing in these Provinces, a widow who has 
once inherited the estate of her deceased husband is or is not liable to 
forfeit that estate by reason of uncliastity. 

JUDGMENT OF THE FULL BENCH. 

Stuart, CJ.—After repeated consideration of the ar'^umonts and 
pthonties referred to in tliis case, I feel that 1 can add nothing to wlnt 
18 clearly laid down in the judgment of the Calcutta High Court But 
in expressing this opinion I desire to confine mvself to the nrincii)Ie 5 nn,l 
authont,es of the Ilin.lu law, fo.- 1 can .lorive no utefnl'analogv fZ 

any rule or principle ol the law of England or from any other Enrol ea 
system of jurisprudence. 

PEAIlSd.N, J.-The quosUon referred to the Full Bench has heoii 
exhaustively considered and discussed hy the learned Judges of the 
outta High Court. It sec,ns unnecessary to repeat at length tl e aPgu 

rhe™?o“'“\fr'lT to add 

thereto. After full consideration, the conclusion to which I have come 

18 that the question was rightly answered in the negative hy the major tv 

of hose loarried Judges, and that we [152] should return the same answer 
to tho Bench which luis put tlio question to us. answei 

from tho text of Ciitayana mainly relied on in support of it “ Let the 
80111088 widow, preserving (unsullied) her husband’s bed and residing with 
her venerable lolative. eat or enjoy moderately” not so long, bo it observed 
as she remains chaste or resides with her protector but “ until her deaUi ” 
The text is in its form and may well be in substance a mere injunction 

Hnnn* venerable relative, purity of life, and modera¬ 

tion m enjoyment, and presents a marked contrast to the text nnRA»- fi 
author ty of which a virtuous widow succeeds " l.er 

teyfM ° unchaste take her husband's wealth ” This 

text, though an injunction in form, is much more in substance H 
speaks of chastity as a condition of succession. On the eon W ll 
regards the text first quoted, the Privy Council has ® 

me? *’^8 devolved upon her from her huIL^d 

^ely because she ceases to reside with the venerahln restive who 


1879 

Feb. 23. 


Full 

Bench. 


2 A. 150. 


(1) 13B.L.R. 1 = 19 W.R. 867, 

655 



1879 

Feb. 23. 


Full 

Bench. 

2 A. 150. 


ALLAHABAD] 


NEHALO V. KISHEN LAL, &C. 


tciv. 


rfipvesents her liusbaiuVs family; or, in other words, that such residence 

is not a condition of her retaining that estate. , 

Then there is tl^e text which s that a woman who acts malieiously 
and is shameless and a destroyer of property and addicted to immorality 
isunu-orthij of wcaltli.” This cannot, without violence, be construed to 
mean that siio is to he deprived of property which has come into her pos- 

Nor can the text wliicli authorises tlie husband’s brothers to with¬ 
hold inaintenanc (5 from his widow if she becomes unchaste be fairly so 
cons>-riiod. The termination of a duty of giving food and clothing to a 
person is a very different thing from the commencement of a right to take 

awav from tiiat person property belonging to her. 

‘The penalty of forfeiture for unchastity, if not warranted by the 
texts, can hardly rest firmly on other grounds. The argument that an 
unchaste widow can no longer perform acts beneficial 
soul is mot by tlic consideration that there is no [153J essential 
connection between such acts and tlie property, and that an appointment 
whicli has been made by reason of an existing capacity in the person 
appointed is not always avoided ipao facto by the subsequent loss of 0 
particular capacity. The argument that she tabes the estate or continues 
to hold it after her husband’s death as half of her husband s body, and 
cannot be regarded as such, or as such retain it. after having become 
unchaste, is met by the consideration that, if the estate was still possesse 
by the husband after his death in the person of his widow, a son 
not take it in preference to tho widow. The argument that the estate dOM 
not vest in the widow because her rights in it are of a limited and qua 
nature is not weighty; for a limited rigiit may vest as well as a Pei'fecW* 
TUHNEH. J.—Although at the hearing I was inclined to ‘lold otner 

wise, and although I have been a party to one or to tn 

contrarv, further consideration has satisfied mo that there is not » 

authority for holding that a widow who has inherited her bus 

separate estate will, under the law we are bound to administer, ‘o ^ 

estate. Tho only arguments which can be 

contention that tho estate having once vested is 

appear to me to be the following, viz., (i) that she takes the es . "jUQgg 

she is able to confer spiritual benefits on the ^®®®^®®‘^, .„„acity 

which can be conferred by any other heir, and that forfeiting i ‘ ^ 

by unchastity she forfeits the wealth; (ii) that from the use ® - 

participle " palay anti" in the text of llenu % 

husband’s bed, etc.” a condition duvi casta fiicut is o in lied 

that inasmuch as the allotment made by a joint family to a \ 

of maintenance may be resumed if she becomes unchaste (bmi 

Ch. XI. S. 1. vv. 47 and 48). it may be inferijd that a tatebJ 

inherited the separate property of her husband would 
similar misconduct; and (iv) that on re-marriage the estate is 

To these arguments I think a sufficient answer may and 

text of Menu refers to the period at which the inheritance o ^ 
the succession is to be ascertained, and merely presen 

of inheritance that a chaste wife succeeds to the f ’’.-nditioo 

of her husband in default of male issue, and does not attach 

the estate taken by the widow ; and it is a strong .j 0 in their 

this view that the commentators who are generally exhaus^ 
comments on texts have omitted any mention of the conditi . 

Again, the allotment of property in lieu of i„- from ^ 

act of the family, and differs in this matenal partic 
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estate devolving by law on the widow without the consent of the family 
and while the family may bo at liberty to resume their free gift, it cannot 
be inferred from this rule that they have power to take from her the 
estate which vested in her by law : and it is the more remarkable that if 
they had such power, the author of Smriti Chandrika should not have 
adverted to it equally with the rule from which the argument is derived 
Again, on re-marriage the woman becomes a member of the family into 
which she re-marries, but unchastity does not deprive her of membership 
m the family into which she married. ^ 

The argument that a widow inlierits for the purpose of conferring 
benefits on her husband by the employment of his wealth for pious pur- 
poses, and that she consequently forfeits the estate when she is no longer 
able to perform the ceremonies which are incumbent on a widow, proceeds 
on an incomplete statement of the grounds for the widow’s succession 
This point was considered and determined by the Privy Council in Kataim 
Natchiar v. The Hajah of Shivaguiuja (1), and it was ruled that “it is on 
the principle of survivorship that the qualification of the widow’s right 

established by the Mitakshara.must be taken to depend (2),” and the 

text is cited: “ Of him whose wife is nob deceased lialf tlie body survives 
how should another take the property while half the body of the owner 
lives ?” 

The principle that the degree of benefit wliich may be conferred on 
the deceased by the employment of his wealth regulates tlie succession 
may be invoked in aid of the widow’s right to succeed, but it is nob the sole 
principle on which the right is founded, and as is [155] shown in the suc¬ 
cession to a co-parcener’s interest in an undivided estate it is subordinate 
to the principle of survivorship. 

This being so, it appears to me the text of the Mitakshara. Ch II 

S. 10. V. 6, and the Virainitrodaya cited in Mr. Justice West’s work are 

pertinent. In these texts it is declared that disqualification arising before 

partition deprives the disqualified of their shares, but tliat one already 

separated from his co-heirs is not by disqualification deprived of liis 
allotment. 

The same principle applies to the succession of the widow \dultcry 
unrepented of and unatonoil, prevents the estate from vesting in her’ 
Should it have vested she does nob lose it by subsequent immorality 

Olpfif.li), J.— The question referred has already been fullv 
discussed l)y the High Court of Bengal in Kenj Kolitany v. MoneerJi 
Kolita (.1). The contention that a Hindu widow who has once succeeded 
to her husband’s estate forfeits it by reason of unchastiby appears to rest 
on the ground that chastity is the absolute condition on whicli she holds 
the estate, and forfeiture the penalty, or that she holds the estate for 
certain purposes, the due fulfilment of which is dependent on her 
remaining chaste, and forfeiture follows as a penalty on the failure to 
perform them l)y reason of uncliastity. 

It IS assorted that this rule of law is to bo gathered from the texts 
which indicate the importance of chastity, the dependence of women the 
limited nature 0 the interest hold by them in the husband’s estate.’and 
on the fact that their right to tlie succession depends on their capacity to 
confer benefits on the soul of the husband ; that tlie texts of the Hindu 
Law make the chastity of the widow the condition for taking and for 
retaining the estate, as woU as for taking and retaining allowances for 
maintenance and slridli an, or a woman's particular property, all of which 

(1) 9 M.l.A.. 639. (2) - 

(3) 13B.L.R. 1 = 19 W. R.3G7. 
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are alike forfeited by reason of unebastity. We have to consider this 
question with reference to the law prevailing in the Benares school. 

It may he admitted that the widow succeeds her husband with 
reference to iicr capacity to perform certain religious rites, as in [ 166 ]th 0 
Milakshara. Ch. II. 1, v. 5.—‘‘In the first place the wife shares the 
estate. ‘ Wife' fpatni) signifies a woman espoused in lawful wedlock; cod- 
foniiahly with the etymology of the term as implying a connexion with 
religions rites," -and other authorities to the same effect; but under the 
.Milakshara law she cannot be said to take the estate with the sole view 
to perform sucli rites or services for the benefit of the deceased: this may 
he gathered from Mitakshara, CIi. II, S. 1, v. 14, and the following verses, 
where the author is pressing the argument in favour of a wife’s successioD, 
and cites the contention made by his opponents, that the wealth of a 
regenerate man is designed for religious uses, and that a woman’s succes¬ 
sion to such property is unfit because she is not competent to the perform¬ 
ance of religions rites, which he proceeds to refute by showing, first, 
that she is competent to perform many religious duties and then by show¬ 
ing that wealtli is intended for other purposes besides religious uses, citing 
!Menu and Yajnavalkya, and implying that a widow may make other and 
'])roper uses of the wealth, and does not hold it merely and entirely as a 
trustee for the soul of her husband, as some would contend. The 
argument is thus weakened which would infer that she forfeits the estate 
when no longer able to perform these religious services, but it may be 
also met by the fact that ocher heirs whose succession is also dependent 
on their capacity to perform certain services, do not admittedly forfeit 
the estate on failure to perform them, and that the same texts inculcate 
other duties, on tlie widow’s failure to perform which do not operate as 
forfeiture. 

It is asserted, however, that there are texts of law which absolutely 
make it a condition for retaining the estate that the widow remain chaste; 
among tiiese texts is that from Menu: " The widow of a childless man 

keeping unsullied her husband’s bed and persevering in religious observj 
ances shall present his funeral oblation and obtain his entire share (l)- 
This is the only text in the Mitakshara from which it can be inferred that 
the obligation of chastity is a continuing one after succession; there are 
other passages, but they refer to chastity as a condition prior to succes¬ 
sion and for a claim to maintenance. Then there is the following tert 
from Catayana : “ Let the childless widowq preserving unsullied the bed 
of her lord and abiding wuth her venerable protector, enjoy with modera¬ 
tion the pro-[l57] perty until her death: after her let the heirs take » 

( 2 )the purport of these passages has been very fully discussed by the 
learned Judges of the High Court of Bengal in Eery Kolitany v. Moneeraf^ 
Kolita (3). 

It is noticeable and significant that these passages do not in express 
terms attach the penalty of forfeiture for unchastity; the first 
I think, refer to the succession of the widow in the first instance, and t 
second be in tbe nature of a precept inculcating chastity: * 

been urged, and I cannot but think with some force, that inasmuch 
this passage contains two conditions, the last of which does not a 4 in ^ 
tedly carry forfeiture for failure, there is no reason why the first sno 

do so. • • to 

If, then, the forfeiture of the estate for subsequent unebastity *8 
rest on direct passages inculcating it, I think it fails to be estabhsh^ ^— 

(1) Mitakshara, ch. ii, s. i, v. 6. (2) Daybbaga, cb. xi, s. ii v. 56. 

(3) 13B.L.R. 1 = 19 W.R. 367. 
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But it is admitted that an unchaste wife cannot succeed to the estate, 
and it is asseited tliat maintenance and StfidhiVii, or hex' peculiai’ px'operty 
can be resumed by reason of unchastity, and there is some force in the 
argument that, if this be so, there may be an inference in favour of the 
resumption for the same cause of the separate estate inherited from the 
deceased husband ; but I think it would be unsafe to deduce the law as to 
one state of circumstances, merely from its enactment in respect of another 
state. Silence on a particular jxoint may very well have been intentional 
and there are obvious reasons why this may be the case in respect of the 
question before us, where the estate taken is a separate estate, and the 
certain result of such a law as is contended for would be to give ojxeuings 
to constant and harassing in{iiiiries, in the interest of persons with merely 
reversionary interests. 

When we find also that even the disqualifications which operate as 
bar to succession to property, among which is being the outcaste. will not 
operate to divest property once it has vested (see Viramitrodaya), it is a 
fair question to ask why unchastity should so operate. 

There are texts to show that maintenance and Stridhan are resumahle 
by reason of unchastity, and it is hence inferred that the [168] separate 
estate taken by a widow must be resuraabie. In the Mitakshara the 
following passage from Narada is quoted : “ Let them allow a maintenance 
to his women for life, provided these preserve unsullied the bed of their 
lords : but if they behave otherwise the brethren may resume that allow¬ 
ance (I)," and there is another passage from Yajnavalkya: ‘‘And their 
childless wives, conducting themselves aright, must be supported, l)ut such 
as are unchaste should he expelled, and so. indeed, should those wiio are 
perverse (2).” Tiiese are the only passages in Mitakshara fronx which 
resumption of maintenance may be inferred, and that authority is silent as 
to the resumption of Slridlian ; but it should be observed tliat the passages 
are not cited in the Mitakshara expressly in support of resumption hut are 
brought forward as the arguments sometimes used by the author’s 
opponents against tl)o widow’s right of succession, and in favour of her 
riglxt to maintenance only, a proposition which the author then proceeds to 
refute ; and the last cited passage is stated to refer to wives of disqualified 
persons. There is, however, authority for asserting that maintenance may 
be resumed, hut be this as it may, there is no analogy between the case of 
a widow succeeding to tlio separate estate oi her deceased Ixusband and that 
0 one taking maintenance as a charge on property in an undivided family. 
It 18 easy to understand why the allowance may be resumable in the last 
case, while the separate estate may remain not liable to be resumed 

As to the power to resume Slridlian, there are some passages in tlie 
Viramitrodaya as follows : If a husband have a second wife and do not 
show honor to his first wife ho shall bo compelled by force to restore her 
property though It may have been given to him out of kindness If 
suitable food, raiment, and dwelling be withheld from a woman she 
may exact her own property and take a share of the estate with the co- 
heirs, and further on comes the text: “A wife who acts unkindly to¬ 
wards her husband, who IS sliamoless, who destroys his effects, and who 
takes delight m being faithless to his bed. is unworthy of separate pro- 

Kr HRofbe taken from 
her . [169] and if all the passages be read together the separate pro¬ 
perty referred to seems to be that which the husband was obliged by the 
previous texts to give to the wife if he neglected her. and may not refer 


(1) Mitakahara. ch. ii, a. i.. v. 7. ( 2 ) Mitakshara. ch., ii. s. i.. v. 13. 
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to StruJhan generally, and the passages clearly refer to a resumption by 
the husl)and and not by other persons subsequently to his death. 

It has not been urged before us that property inherited from a hus¬ 
band classes as SlyicJhan under the law of the Benares school and is 
necessarily to be forfeited under these texts. 

Tlien wo have the opinion of Mr. Colebrooke adopted by Sir 
T. StraJigo : *' An unchaste woman is excluded from the inheritance of her 
husband, l)ut no misconduct other than incontinency operates disinherison, 
nor after the property has vested by inheritance does she forfeit it, unless 
for loss of caste uuexpiated by penance or unredeemed by atonement” 
and tlie opinion of Mr. Ellis, given at vol. 2, p. 273, that “ the wife does 
not succeed unless she be chaste, this is a necessary condition,” may refer 
to her succes.sion in tiie first instance. The only authority distinctly op¬ 
posed is Elbcrling. to the effect that the widow enjoys the property on two 
conditions,—that she may remain chaste and that she does not make waste, 
The decided cases have l)een very fully discussed by the learned Judges 
of tlie Higli Court of Bengal. The first two (1) may possibly be con¬ 
strued to rule forfeiture, but it is open to doubt. The third (2) has refer¬ 
ence to the forfeiture of allowance on account of maintenance, and goes on 
the ground thatuuchastity involves degradation, which prevents the widow 
having a right to the heritage. The case reported in the seventh volume 
of Selwyn’s Reports (3) is one in respect of a widow’s maintenance. The 
case of Badavioneij Baur (4) is, however, expressly, in favour of the for¬ 
feiture, but against this there is the case of Sauvmioney Dossee (5) which 
rules that “though, by Hindu law, incontinence excludes a widow from 
succession to her husband’s estate, yet if [160] the inheritance were once 
vested it is not liable to be divested unless her subsequent incontinence 
were accompanied by degradation, but that by Act XXI of 1850 depriva¬ 
tion of caste could no longer be recognised as working a forfeiture of any 
right or property or affecting any right of inheritance.” 

In the case reported in the fourth volume of the Bombay High Court 
Reports, p. 25 (6), it was ruled that incontinence excludes a widow from 
succession to her husband’s estate, but nothing short of actual infidelity. 
if, however, the inheritance becomes vested in the widow it is not by Hindu 
law liable to be divested, unless ber subsequent incontinence be accom¬ 
panied by loss of caste unexpiated by penance and unredeemed by atone¬ 
ment. Of cases decided by this Court, the only ones which have been 
pointed out are those noted (7). i 

The first was a case in which a Hindu widow held a share 
property in an undivided estate for her maintenance. She deserted e 
husband’s family and lived with a paramour. The Pandit consulte > 
the Judge was of opinion that she forfeited the share by reason 
UDchastity, but was still entitled to maintenance. The Sudder o 
decided that the share was forfeited, on the authority of the Pandit o 
Court, that “if a wife be unfaithful to her husband whilst she lives vv 
him, or forsakes his home, she is in no way entitled to 
perty or to maintenance ; nay, her Stridhan and her jewels should be 
from her, and she should be banished from her husband’s house. 
exposition of the law refers clearly to the case of unchastity during 
husband’s lifetime, though the Court held it applicable to a suj s^—, 

(1) Macnagbten’s Hiadu Law, 3rd Ed.. Vol. 11, pp. 19 to 21, cases (iii) & 

(2) Macnaghten’s Hindu Law, 3rd Ed., VoL II, p. 112, case (v).^ gjj, 

(3) Roomaree v. Kuntinul Koomaree* (4) 4 Montriou s 

(5) 2. T. and B., 300. (6) Parmatikom Dhondiram v. 

(7) Doorgee v. Kasliee Fershad, S. D. A. N. W. P., 1862, vol. p. 506; 
same volume, p. 206. 
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state, but the case is not precisely in point, as it refers to a share given 
for maintenance in an undivided family and not to the estate a widow 

was where a widow had 
been put m possession, on partition, after her husband’s decease, of a 

share of the joint ancestral property, and had subsequently become 
unchaste, and the question decided was in respect of her power to make 
a valid (levise of the property; it was held she could not do so, tiie Court 
remark-LlblJing it is not contested that, admitting the fact of miscon¬ 
duct, the deed of gift was altogether illegal.” The decision therefore 
does not directly decide the point before us, and both cases have reference 
to shares taken by widows for maintenance in estates held by co* 
propnetors, and will afford no certain rule for the case under discussion 

It appears to me therefore that the rule of law which is now as¬ 
serted IS not one which is deducible from the Hindu law books, and that 
no custom to support the rule can be said to have come down to us in 
practice, supported by a course of decisions of the Courts, and therefore 
deserving consideration. On the contrarv, the Hindu authorities speak 
with uncertainty; the highest English authorities are opposed to any such 
rule of law; and the few decisions of the Courts, in which the question 
can be said to have been unmist-.kably decided, give conflicting rulings, 
while the later decisions are opposed to the existence of such a rule of law! 

My reply to the reference is that, under the Hindu law governe>l by 

the Mitakshara, a widow who has once succeeded to the separate estate 

of her deceased husband is not liable to forfeit that estate bv reason of 
unchastiby. 

Brodhurst, J.—In this case the pleaders for Nehalo (the defendant), 
appellant, have relied entirely upon the judgments of the Chief Justice of 
the Calcutta High Court and of those his honorable and learned colleagues 
who concurred with him in Kenj Kolitany v. Moneeram Kolita ( 1 ). On 
t^he other side nothing of any importance has. I think, been urged that 
has not been noticed at even greater length in the printed judgments of 
the case above alluded to. 

From the Hindu texts referred to it is evident that it is only the 
chaste widow who is entitled to succeed to the estate of her childless 
husband, but I have not seen any passage of Hindu law pointed out 
which declares positively tliat a widow, after having duly obtained posses¬ 
sion of the estate, can, simply on account of her subsequent incontinence 
be deprived of it I concur generally in the opinions expressed by the 
majority of the learned Judges in the case above alluded to, and J consider 
that the Full Bench ruling of the Calcutta High Court is also applicable 
to cases of a similar description in these Provinces. 
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(1) 13 B.L.R. 1 = 19 W. R. 307. 
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Sir Robert Sln.'^rt, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie and Mr. Justice Oldfield, 


Hanuman TiwarI {Plaintiff) v. Chir.U AND ANOTHER [Defendants). 

[24th February 1879.] 

2 A. 164. 

Jhndu law—Adoption nfonhj son. 

Held, by the Full Bench (Turuer, J.. disseutinj), that the adoption of an only 
sou is not altogether void, but that, having once beeu made, it is valid. 

[Not F., 14 B. 249 (250 (F.B.) ; F., 14 A. 67 (73) (F.B.) = 12 A.W.N. 6; Cons., 12 

A. 32S (337): R.. 9 A. 253 (293). 1 Bom. L. R. 144, 18 M. 53 (61), 19 B. 

428.(431).} 

EEFERENCE TO THE FULL BENCH. 

Spankie, J., and Oldfield, J., referred to the Full Bench the question 
whether the adoption of an only son is altogether void, or whether, 
once having been made, such an adoption is valid. 

JUDGMENTS OF THE FULL BENCH: 

[165] Stuart, C.J.—I remain of the opinion which I formed at the 
bearing that the answer to this reference must be that the adoption of an only 
son is not altogether void, but that having once been made, the adoption 
is valid. Such is my conclusion on the authorities, which are, however, 
very conflicting, but the weight of them is clearly in favour of the validity 
of the adoption in question. In a Calcutta case (l) that was cited to us, 
the Judges being L. S. Jackson and Dwarka Nath Mitter, JJ., it was laid 
down (Mitter, J., being the Judge who delivered the judgment in his own 
name and that of his colleague), on the authority of certain passages fro® 
Dattaka Chandrika, that the adoption of an only son is forbidden by 
Hindu law. The judgment then proceeds: *'It has been said that the 
prohibition contained in these passages amounts to nothing more than 
[166] a mere religious injunction, and that the violation of such an 
injunction cannot invalidate the adoption after it has once taken plac^^ 
We are of opinion that this contention is not sound. It is to be remem 
bered that the institution of adoption, as it exists among the Hin 
is essentially a religious institution. It originated chiefly, if not who ^ 
from motives of religion, and an act of adoption is to all mtents a 
purposes a religious act, but one of such a nature that its 
and its temporal aspects are wholly inseparable.” But Mr. 

Mitter goes on to observe: “ It is true that the doctrine of / 
valet is to a certain extent recognised by the lawyers of the 
school; but if we were to extend the application, every adoption, w 
has once taken place, will be, as a matter of course, good and vaii , 
ever grossly the injunctions of the Hindu Shastras v. 

violated by the parties concerned in it. Tbe case of Chinna 
Kumara Goundan (2) is no doubt in favour of the appellant, ^ j^j^ges 
reasons stated above, we are unable to concur with tbe ^jesi* 

who decided that case. On the other hand we find two cases ° ^ 
denoy which are directly in favour of the view we have taken, ftQ __—. 


(1) 1 B.L.R., A.C., 221. 


(2) 1 M. H. C. R., 54. 
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is of still greater importanco, both these cases have been cited with appro* 
bation by Sir Willhim Macnaghten himself.” The cases thus referred to 
will be found in Macnagbtau’s Hindu Law, 3rd ed., vol. ii, p. 178. They 
appear to have been di'cisions in 1806 by the late Calcutta Sudder 
Dewanny Adawlat, but they are not of much weight, their reasoning 
against the validity of such an adoption being unsatisfactory and superfi¬ 
cial. There was also quoted to us a dictum in a judgment of the Privy 
Council, which will bo found in p. 50 of the appendix to Munshi Hanuman 
Prasad s useful collection of precedents in these terms : “ Again if there 
is, on the one hand, a presumption that Guru Prasad would perform the 
religious duty of adopting a son. there is. on the other hand, at least as 
strong a presumption that Parmanand would not break the law by giving 
in adoption an eldest or only son, or allowing him to be adopted otherwise 
than as a divanavimhucKjana, oi- son to both his uncle and his natural 
father. This latter kind of adoption would not sever the coniiccLion of 

£ T view will, among other things, be 

found very fairly answered and disposed of [167] by Sir Thomas Strange in 
his well known work on Hindu law ( 1 ). He states the general principle 
relating to adoption to bo that “ one with whose mother the adopter could 
not legally liave married must nob be adopted.” He then remarks : ” Subject 
to this general principle, the nearest male relation of the adopter is the 
proper object of adoption. This of course is the nephew, or sou of a 
brother of the whole blood, whose pretensions were, by the old law, such, 
that if, among several brothers, one had a son, he was so far considered 
to he common to all, as to preclude in every one of them the power of 
adoption. But the injunction of Menu has, in more modern times been 
construed as importing only an intention to forbid the adoption of others, 
where a brother’s son is obtainable.” Further on he observes : ” But the 
result of all the authorities upon the point is that the selection is finally a 
matter of conscience and discretion with the adopter, not of absolute 
prescription, rendering invalid an adojition of one not being precisely him 
WHO, upon spiritual considerations, ought to have been preferred ” Then 
on page 86 he says: " lb is true that a brother’s son. as such, inherits 
and performs obsequies to his ancle, dying without preferable heirs; 
bub then lb IS as his nephew, not as his son; and the spiritual efficacy 
m the one and in the other case is considered to be ditferenb. To 
render him a subsbitute for a son, he must have been filiabed. When 
therefore, a Hindu has bub one son, and it is agreed that his brother! 
having none, shall adopt him, the adopted in this case has vested in 
him accumulated rights and duties. Son by adoption to his adoptive 
parent, he remains so. to all intents and purposes, to his natural one 
becoming dwayamufiycajam, or son to both and he points out other 
restrictions which, however, he observes are inculcated, ” but not always 
enforced : since, as in other instances, so with regard to both these 
prohibitions respecting an eldest and an only son, where they most 
strictly apply, they are directory only, and an adoption of either, however 
blameablo in the giver, would, nevertheless, to every legal purpose, be 
good ; according to the maxim of the civil law. ^prevailing perhaps in no 

CT- U Hindus, faclwn valet quod fieri non 

debuit. The High Courts of Calcutta. Madras, and Bombay have all 
ruled in favour of the dootvino oi factum valet. In the Calcutta Court 
Sir Edward Ryan, C.J., in [168] delivering judgment in Sreemutty 
Joymony Dossec v. Sreemutty Sibosoondry Dossee (2). said: " The adoption 


(1) 4bh Edition by Mayne, pp. 83*86. 


(2) 1 Fulton. 75, 
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of an only son is no doubt i)lameable by Hindu law, but when done it is 
valid.” In Bombay the question was distinctly raised^n the case of Baje 
VyijanJcatrav Aiiruidrav Simbalkar v. Jayavantrav {!), before Warden and 
Gibbs, JJ., who were both of opinion that the adoption of an only son 
having once taken place, and the requisite ceremonies having been duly 
performed, cannot be set aside. Gibbs, J., in delivering his judgment, said: 
“ The rulings of this Court, as shown from 2 Borr. p. 83, downwards, as 
also of tlie Calcutta Court, liave been that an adoption once made 
cannot l)e set aside. If the adopted be not a proper person, the sin lies 
on the giver and receiver alone, but the adoption must stand.” In the 
High Court of Madras the same doctrine was approved and applied in the 
ease of Cliiuna Gaundan v. Kamara Gaundan (2), before Scotland, C.J., 
and Frere, J. In delivering judgment, Scotland, C.J., went carefully 
througii all the authorities, concluding thus : " On the whole the case 

{i.e., the validity of such an adoption) is concluded by authority: but I 
must say, with all possible respect for ^Ir. Justice Strange, that upon 
principle and reason I should have felt myself bound to decide the point 
in the same way.” This appears to be the Madras case alluded to m the 

judgment of Mr. Justice Mitter in the Calcutta case I have referred to. 

In a subseciuent Madras case, Sinciavima v. Vinjamuri Veiikatacharlu (3), 
before Bittleston and Ellis, JJ., the law laid down by Scotland, C.J., was 
carefully considered and distinctly approved, and it appears to me to be 
sound and worthy of acceptance by us. 

Pearson, J.—The adoption of an only son is declared to be improper 
and is disapproved or prohibited by the Hindu law, but no text is shown 
to us declaring such an adoption to be void or voidable. The objections 
to such an adoption are its injurious consequences to the person who gives 
his son to another and these consequences would not follow were the 
adoption a nullity. The view taken by Sir Thomas Strange that the 
prohibitions respecting an eldest and an only son, where they most strictly 
apply, are directory only, and an adoption of either, however blameab 0 
in the [l69] giver, would, nevertheless, for every legal purpose, be i 
according to the maxim of the civil law, prevailing perhaps in ® 
more than in that of the Hindus factum valet quod fieri nou deoui 
appears to have been generally accepted, and is supported by a 
weight of authority; and I am disposed to adopt it. 

Spankie, j.—I accept this view of the case. It does not appea 
that more can be said. , , 

Turner, J.— The rulings as to the validity of the adoption of an o y 
son are cited at length in Mr. Mayne’s admirable work on 
Ss. 12G-133, and I need not further refer to them. It is sufficient o 
that the rulings of the Courts are conflicting. I therefore feel myse 
liberty to consider the question as unsettled, and in the absence o 
evidence that the law enunciated by the commentators has been va 
by custom, to rest my decision on the texts and principles which 
be gathered from their works. The object of adoption is the peipe ^ 
of lineage and the spiritual benefits which accrue to the parent o a 
and in virtue of the benefits which he can render, the adopted so 
ceeds not only to the estate of the person who has adopted 
collaterals of that person, and to constitute a valid adoption, 0 ^ 
be a competent giver. The Mitakshara, Ch. XI, S. xi, v. 
dares “an only son must not be given (nor accepted). For a 

{!) 4 B. H. c. R., A. C. J., 191. (‘^) 1 

(3) 4 M.H.O.R. 165. 
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ordains . Let no man give or accept an only son." The Dattaka Mimansa 
a work of high autliority in these provinces, declares (S. iv vv 5 
and 6) that a father is incompetent to give an only son. and (v. 4) that 
the onence of extinction of lineage is incurred both by the giver and the 
adopter ; and again (S. ii, v. 33) the author recognising the force of the 
prohibition declares it does not apply to the case in which the son of one 
brother is made common to another brother also. In the Vvavahara 
Majmkha, Ch. I\ S. v. vv. 9, 11 . the same prohibition is declared, and in 
the Dattaka Cliandnka. S. i. vv. 27 and 29, the rule is distinctly based and 
supported by the text of Caunaka.—" By no man having an only son is the 
gilt of a son to be ever nude/’ 

It is to be noticed that, although the Mitaksliara. Ch. I, S. xi. v. 12 
goes on to declare that “ nor though numerous progeny exists should an 
eldest son be given, for chiefly he fulflls the office of [170] a son." neither 
in tliat work nor in any of the works to wliicli I have .referred is there 
any declaration that extinction of issue would follow the gift (as it obvious 

ly would not), nor is the limitation of the paternal power to make a gift 

extended to an eldest son. The Mitakshara also gives the reason for 

what appears to me a dissuasive rather than peremptory injunction • " By 

the eldest son as soon as born a man becomes the father of male issue." 

On these grounds then that a father is incomiietent to give an only 

son and that the object of adoption wholly fails if such a gift he attempted 

i am of opinion that the adoption of an only son is invalid, and that the 

principle fieri non debet Jactum valet cannot he applied. The consotiucnce 

of the contrary ruling would be according to Hindu law. to inflict a nenaltv 

not only on the giver and receiver, hut on the collaterals of the receiver 

whose property might descend to a person solely entitled to claim it on 

account of benefits he is presumed to confer, but which he could not 
possibly confer. 

in« suflicient reason for consider¬ 

ing that tlie prohibitions in the text-hooks in respect of tlie adoption of 

an on y son are more than of the nature of moral injunctions, rendering 

the gift and accoptance of an only son blameable, as interfering with the 

perpetuation of the lineage of the giver-Dattaka Mimansa. S iv vv 3 

4-but not invalidating adoption when made. Balam Bhatta appears to 

consider the gift and acceptance as lilameable, but no more His annr> 

tation to V. 11. S xi. Ch. I of Mitakshara is. “s’o an only so/shouM not b" 

given, noi should such a son be accepted : the blame attaches both to the 

not absolutely void, and the adoption would not appear to fail civilly in 

r material object for which adoption 

IS made the peipetuation of hnoage. This view has been taken by the 
chief authorities on Hindu aw,-Strango. 4th Ed. by Mayne. 87 ■ Mai 
naghten. 3rd. Ed., vol. i. 67 (I do not find that the cases in pages 178-179 

Couru/^n?/f ® ‘decisions of the superior 

Courts, and, so far as I am aware, been maintained until now with few 

exceptions, by tlie superior Courts, of the three Presidencies. 
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Oudh Talukdar—Implied trust for pint famihj—Act I of 1860—Retrospective effect. 

In a suit commenced before the passing of Act I of 1809, where their Lordships 
were of opinion th.xt the circumstances of the case afforded sufficient grounds to 
justify them in presuming that it was the intention of the defendant that the 
villages included in the summary settlement and the sunnud should be held by 
him in trust for the joint family and as a joint family estate subject to the law of 
the Mitahshara, it was held, although the suit was not decided until after the 
passing of the Act, that the provisions of that Act did uot operate so as to change 
the relative condition of the parties, and to put an end to the trust upon which 
the defendant had previously held the estate, and to convert it into anest-ale 
hold by the defendant for bis own sole use and benefit discharged from the trust. 
There can be no difference in this respect between an express trust and a trust 
implied or presumed from a fair and reasonable interpretation of the acts and 
declarations of the defendant. The villages granted lo the defendant for loyal 
services rendered during the JIutiny of 1857 were held by their Lordships to have 
been granted to the joiut family, inasmuch as the loyal services which the defend¬ 
ant rendered to the Government were rendered by means of the then joint family 
property, and in accepting the reward from the Government, he acted as the 
representative of the family. [3 I. A. 259 = ‘26 W. R. 55, F.]. 


2. Transfer pendente lite. 

The Court has nothing to do with any agreement or arrangement which may 
have been made by any of the parties subsequently to the cniniuoncemaut oft e 
suit, but the decree would be without prejudice to any question that may an*® 
in respect to the said subsequent agreement or arrangement, if any. 


JUDGMENT. 

[607] Sm Barnes Peacock.— When this case was before the« 
Lordships on a former occasion (1) it was remanded, with a 
the Commissiocer to try or cause to be tried by the Settlement l 

following issue, viz,: Whether the respondent had in 
manner agreed or become bound to hold the villages comprised in 
summary settlement or sunnud, or any and what part thereof, or o 
rents and profits thereof, in trust for the appellant and Parbut Hmg > 

either and which of them. ^ f • 1 of thff 

The Commissioner very properly took upon himself the tria 

issue, and correctly disposed of the several objections which were rais 

the course of the investigation. k* h it was 

The nature of the present suit, the circumstances under whic 

instituted, the effect of the decision of the Settlement Officer, ^ 
of the Commissioner from which this appeal was preferred, arc manJof 
in the reasons expressed by their Lordships in recommending a 
the case for the trial of the above-mentioned issue. The case is r pu 
in 4 Law Reports, Indian Appeals, p. 178. , .pjnioB 

In those reasons their Lordships stated that they tbe 

that, up to the time of Lord Canning’s proclamation, the w o _^ 


(l) See 3 C. 522=4 LA. 178 reported at p. 329, suF®- 
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villages mentioned in the summary settlement were the joint family pro¬ 
perty of the appellant, the respondent, and Parbut Singh, and that they 
were either ancestral or purchased with the proceeds of ancestral estate. 
Their Lordships also referred to the case of Thakrain Sookraj Kooirar v. 
The Gooenunent and others (14 Moore’s Indian Appeals, 112), and also 
to the case of Shunker Sahai v. Bajah Kashi Pershad, decided in the 
Privy Council on the 29tli July, 1873, and since reported (4 Law Reports, 
Indian Appeals. 198) as an authority for the proposition “ that a person 
who has been registered as a talookdar under Act I of 1869, and has 
thereby acquired a talookdary right, may, nevertheless, have made him¬ 
self a trustee for another of the beneficial interest in the lands comprised 
within the talook. and be liable to account accordingly,” and they remarked 
that the Lower Courts in the present case appeared to have decided the 
case merely upon the ground tliat the defendant was protected by the 
sunnud, without adverting to S. lo of Act I of 1869, or enquiring whether, 
notwithstanding the summary settlement, the sunnud, and the statute,' 
the plaintifl's or the appellant had cither before or after the passing of 
Act I of 1869 acquired or become entitled to a beneficial interest iu any 
part of the property. They said that, looking to the allegations in the 
plaint and written statements, an issue ought to have been raised to try 
that question; that on the materials before them thev did not feel com¬ 
petent to decide it, and that they had no evidence of the circumstances 
under which the summary settlement was made, nor of those under which 
the sunnud was granted, nor of what was done with respect to it or to 
the property comprised in it before the registration of the [609] defendant 
under Act I of 1869. The issue was accoi dingly directed, and there can be 
no doubt, and indeed it has not been disputed, that the evidence adduced 
upon the trial fully warranted the conclusion at which the Commissioner 
arrived, that the actual relation of tlie appellant, the respondent, and 
Paibut Singh remained tliat of a joint and undivided Hindoo family 
from the date of Lord Canning’s proclamation up to tiie quarrel and 
removal of the respondent to Kaswara in 186-5. The Commissioner 
also found, and in their Lordships’ opinion correctly found, that the 
evidence proved that during that period there had been a joint interest 
in, and common management of, the proi^erty. Such an interest could 
not have existed unless the defendant had consented that the villages 
should be held as the joint property of the family. 

Their Lordships are of opinion that the facts so found, coupled with 
the statement of the defendant in his application for a summary settlement 
to the effect that HurdeoBux was his partner, and with his deposition of 
oth JulVi 1859, in which he stated that the custom prevailing in his family 
was that if his cousins, meaning the plaintiff and Parbut Singh, who were 
hi8 partners, should claim, they could get their shares divided, afford suffi- 
cient grounds to justify their Lordships in presuming that, up to the time 
of the quarrel in 1865, it was the intention of the defendant that the 
villages included in the summary settlement and sunnud should bo held 

fjfk 1 family, and as a joint family estate subject 

to tno law of the Mitaoshara. 

The suit was commenced long before the passing of Act (I of 1869) 
"*f*' August, 1865. and it follows from Iwhat has just been 

said that, if judgment had been given before the passing of the Act, it 
ought to have been held that the defendant was bound by the trust to be 
presumed as above mentioned. But in consequence of numerous delays 
and references, to which allusion has been made in the judgment of 
remand, the case was nob decided by the Court of First Instate until 
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after the passing of the Act. It, therefore, became necessary to deter¬ 
mine xrhetber Act I of 1SG9 operated so as to change the relative condi¬ 
tions of tho parties, and to put an end to the trust upon which the 
defendant had previously held the estate. 

Their Lordships are of opinion that it did not. 

By S. 3 it was enacted that every talookdar with whom a summary 
settlement of the Government revenue was made between the 1st .4pril, 
18o8 and the lOth October, 1859, or to whom, before the passing of the 
said .Act, and subsequently to the 1st April, 1858. a talookdary sunnud 
had been granted, should be deemed to have thereby acquired a permanent 
herital)le and transferable right in the estate comprising the villages and 
lands named in the list attached to the agreement or kubooleut executed 
by such talookdar when such settlement was made, subject to all the 
conditions affecting the talookdar contained in the orders passed by the 
Governor-General of India on the 10th and 19th October, 1859, and 
republished in the First Schedule annexed to the said Act, and subject 
also to the conditions contained in the sunnud under which the estate 
was lield. 

The Commissioner very properly classified the villages in suit, and 
ruled that the issue directed was intended to apply to the whole of them. 

The details are (see New Record, p. 3) :— 

1st. Villages comprised in the summary settlement... 78 

2nd. Villages granted in reward for services during 
the mutiny ... ... ... ... 20 

3rd. Villages acquired from the profits of the estate 
after summary settlement and before the institution 
of the suit ... ... ... 15 

113 


[610] It should be remarked that the 20 villages granted for loyal services 
have since been demarcated into 12. (See New Record, p. 5.) 

The defendant, as well as the villages Nos. 1 and 2 in the detail, fail 
within the category of S. 3 of the Act. 

That section, it should be observed, does not state that the talook<w 
shall be deemed to have, but that he shall be deemed to hove aegnired ol 
the summary settlement and sunnud a permanent heritable and transfer 
able right in the estate. The right so acquired was subject to the pro^ 
sions of Ss. 11 and 15 of the Act, by the latter of which it was enac 
that if any talookdar should theretofore have transferred or should 
transfer the whole or any portion of his estate to a person not being 
talookdar or grantee, and if such person would not have succeeded 
ing to the provisions of the Act to the estate it the transferor baa 
without having made the transfer and intestate, the transfer of an 
cession to the property so transferred should be regulated by tne 
which would have governed the transfer of such property if the trans 
had bought the same from a person not being a talookdar. 

If, therefore, the defendant had, before the passing of Act 
and at any time after the date of the summary settlement and s ^ 
and after he had thereby acquired the right which, 
provisions of S. 3, he must be deemed to have acquired thereby, e P 
declared that he held and would hold the estate in trust for 
family as joint famly estate governed by the rules of tho Mitacs a • ^ ^ 
can be no doubt that the estate would have been subject to 0 
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decliired, aniUhat it would not have been converted by Act I of 1869 into 
an estate held by che defendant for his own sole use and benefit discharged 
from the trust. There can be no difference in this respect between an 
express trust and a trust implied or presumed from a fair and reasonable 
interpretation of the acts and declarations of the defendant. 

Sections 13 and 16 of the Act provide for certain formalities as regards 

guts or transfers to be made by talookdars of estates acquired or held in 

the manner mentioned by S. 3 of the Act; but no question can arise in the 

present case as to the eftect of those sections, for it has been held that 

the lormahties tliereby required are not re<]uisite to give validity to gifts 

or transfers executed by a talookdar before the passing of the Act [UurmLr 
shad V. Sheo Dyal) (1). ^ 

Their Lordships have come to the conclusion that, under the circum¬ 
stances of tlie case there are no grounds for making any distinction as regards 
the rights of the parties between the 78 villages included in the summary 
settlement and the 20 villages, now consolidated into 12, which were 
granted by the sunnud for services during the mutiny, or those which were 
acquired from the profits of the estate. As regards those which were 
p'anted for services during the mutiny, tlic plaintiffs Hurdeo Bux and Par 
but bingh were doubtless as loyal as the defendant Jowahir Singh and 
rendered equally good sm'vices to tlio British Government. It is, however 
stated by the Commissioner, and there seems to be no reason to doubt the 
correctness of his opinion, that ho was fully convinced that the Govern¬ 
ment at the time they conferred the reward estate believed tliat thev were 

conferring it on Jowahir Singh, the respondent, alone. He says (p 61 
Now Record)’ 

A o. } remembrance of the admission in the 

A Statement of the summary settlement, a document tliat would not be 
before them at the tune, and the re.spondenfs name appeared alone as 
piopnetor. But if lie gave loya support to Government, it was with 
the means of a talooka, in which the appellant and Parbut Singh had 

oxistmg common right at the time, and they imd 
earned oil the family and its effects to a place of safety, and returned in 
time to retake their fort ami at least quicken and molest the retreat 

Tfiin 'vho was one of the sons of the King of 

LollJ Delhi, as deposed to by witnesses 8, 10, 11, and 12 for 

ant. and .dtness 2 for Parbut Singh. I do not think Zt ii Z wllot 

facts had then been be ore the Government, it would not have given tlie 

rewaid to the brotherhood all the same. In this matter I think the 

the time as tlie representative of the family; 

common interest and the 
''''‘’‘80S subsequent to their 

acquisition, and up to the rupture in 1866.” 

It appears from the evidence, as well as from the finding of the 
Commissioner, that the plaintiffs, Hurdeo Bux and PaiKut Singh were 
just as loyal as the defendant Jowahir Singh, and rendered loyal^se’rvices 
0 Government equally as valuable as those which were rendered by him 
that aftei the rebels had defeated the defendant and he had retreaded to 
Lucknow. IlurdeoJ ux and Parbut Singh came to Bassadeh. dr've the 

JtS TZ’ cl® tliey also, with their followers 

attacked the rebel teroz Shah, one of the sons of the King of Delhi after 

lirrrli'r ^ ^ -a 
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These loyal acts, if not in tiie remembrance of the Government or of 
its ollicers, must have been known by the defendant, and it must also 
have been known to him that the loyal services which he rendered to the 
Government were rendered by means of the then joint family property, 
and tliat in acceiitint* tlie reward from Government he acted as the repre¬ 
sentative of Hie family. It may therefore reasonably be presumed that 
tlio kiiowlod<;e of tliese facts induced him to treat the reward villages 
granted i)\ tlic sumuid in the same manner as the ancestral villages which 
were llie subject of the summary settlement, and accordingly it appears 
that from the time of the sunnud to the time of the quarrel in 1865, the 
rewai d villages, like all the others, were treated as part of the joint family 
estate, and were subject to the common management. This part of the 
case is similar in many respects to the case of Ilurpurshad v. Shco Dyai, 
to which reference has already been made. (Sec 4 Law Reports, Indian 

.\ppcals, 270.) , _ • • . L 

r))on the whole, then, their Lordships are of opinion that it is to be 

presumed from the acts and transactions of the defendant that there was 
a declaration of trust by him in favor of the joint family, and that up to 
the time of the (luarrel in I 860 all the villages in suit were held by the 
defendant in trust for the family, as a joint family estate, governed by the 
rules of the Mitaeshara: and they rejoice to find that a loyal subject of the 
Crown, who rendered good service bo the Government in the time of the 
rebellion, has not been deprived of all his property by the act of confisca¬ 
tion, and through tlie want of knowledge or the absence of remembrance 
on the part of the officers of Government of the moral claim which he had 

upon the Government for the restoration of his property. 

The plaint does not allege that the plaintiffs have been dispossessed 
of their rights, but merely that the defendant intends to dispossess them, 
and to put a stop to the profits enjoyed by them, and they simply pr^ 
that, after enquiry, proper orders may be passed that they be nob depriv 


of their right. 

Their Lordships must deal with the case as 


it stood at the time of 


the commencement of the suit. on-ira- 

At that time there does not appear to have been any complete s p 

tioD or division of the family, and the plaintiffs do not 
tion of the estate. Hurdeo Bux was not entitled to any definite .. 
the estate, but merely to the rights of a member of a joint Bin 00 
Their Lordships cannot, therefore, do more than humbly advise 
Majesty, which they will do, to allow the appeal and to reverse t ] 
ments and decrees of both the Lower Courts, and to declare ^ 

defendant holds the villages in suit iu trust for the joint family, 
joint family estate, governed by the rules of the and 

and decree that the defendant do cause and allow the said y ^ 

the [612] proceeds thereof, to be managed, used, dealt witn, ana 
accordingly; and that ho do pay the costs of the plamtiti nu 

both the Lower Courts out of the estate. uinfiff Hur* 

Further, their Lordships do order that the costs of the p * 
deo Bux, in this appeal be paid by the respondent out of t e ® by 

A question has been raised on the argument of this ^PP®^ • , gurfe® 
reason of an arrangement alleged to have been entere iQ thebene* 
Bux and Parbut Singh, pending the suit, the latter is enti 
fit of this appeal or the former to recover Parbut Singn s sn 

his own. —■ 


25 W. R. 55. 
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^ith suggested that Parbut Singh had. after the arrangement 

an arrangement with the defendant. 

ment nothing to do with any agreement or arrange¬ 

ment ^^hlch may have been made by any of the parties subsequently to 

“ *^ ’1 linmbly advise Her Majesty 

that the decree to be made in this appeal be declared to be made without 

piejudice to any question tliat may arise in respect of any agreement or 

anangement, if any, which may have been made or entered into by or 

between an> of the parties to tlie suit subsequent to the commecement 


Mr. 


APPELLATE CIVIL. 
Present: 

Justice Pearson and Mr. Justice Oldfield. 


Bhawani and another {defendants) v. Mahtab Kuar and others 

{Plaintifs). [3rd March 1879.] 

2 a. 171 . 

Hindtt Iaw—Wtd07v's estate—Forfeilure—Unchastih, durinfj tddojohood. 

Possession is not necessary to save a widow’s estate from frtrfflifn../. t 

bS‘Lr '' in i", 

« 

In a dispute that aroso on the deatli in 1870 of Ganosh Kuar tlir 
only recorded proprietor of the landed estate of Dariao Sinsh her husband - 
wheat his death left him surviving two widows the srf Ganesh'Kiar 
and Bhavan. and throe daughters, his mother, and a sister-hetwemi 
Maharaj Singh who styled liimself as the legitimate son of Dariao Singh 
on the one side and Dariao Singh s motlier and Bhawani on the otlmr L 
to the mutations to Jio made in tho revenue reGisfprQ f ^ 

Ganesh Kuar's death, the settlement otficers in Nov ]87i had fRo 
of each of the thi.e contending parties 

third of the landed estate of Ganesh Kuar. A suit tn h‘>u« fho u i 
recorded in Maharaj SingVs name was dismissed. Maharaj Singh's'Lme 
was recorded as the proprietor of the share of Dariao Singhrmothei on 
her death. In tho present suit by Dariao Sinch’s sister .^iLT Vr u " 
Singh and Bhawani for tho possession of the enfiL 7 i ? f 
brother, tho Court held that Bllw^ni" lo Id gt„ S Si' v'' 
mate child in I8G9, had forfeited her i. .”*, iHegiti- 

UDchastity. that, assuming that, under Hindu law a HinV^^'^l" 

has once inherited the esLo of I,er husband does’not S 

by reason of subsequent unchastity, that law did not apply inasmuch as 

KuaJ^^"cleath‘'i'n TsVT husband's estate until Ganosh 

JUDGMENT. 

... 


1879 

March i. 

Privy 

Council. 

8 Such. P.C. 
J. 607 = 6 
l.A. 161=^4 
Saraswati's 
P.C.J. 10 = 

Bal. 318. 

1879 
March 3. 

Appel¬ 

late 

Civil. 

2 A. 171. 


671 



1879 

March 3. 


Appel¬ 

late 

Civil. 

2 A. 171. 


1879 

March 8. 

Appel¬ 

late 

Civil. 

2 A. 173. 


ALLAHABAD] KHETA MAL v. CHUNI LAL [CIV. 

her husbaiKl Dariao Singh. He died in 1869, and her illegitimate child 
would seem to have l^eeii born in or about 1869. It may be concluded 
therefore that the right of inheritance to her husband’s estate jointly with 
his other wife, ilusamraat Ganesh, had vested in her by law long before 
she was guilty of misconduct. The lower appellate Court considers that 
ncvcrblicless she has forfeited that right by her misconduct because she 
had not acquired possession of her husband’s estate before the death of 
his elder wife in 1870. His reason for thinking that she did not acquire 
possession of her husband’s estate until after Musammat Ganesh’s death 
is merely that the latter’s name only was recorded after Dariao Singh’s 
deatli. But the reason does not seem to be a good one. Musammat 
Ganesh, when her name was recorded as her husband’s heir, [173] ac¬ 
knowledged the joint heirship of Musammat Bhawani, and there is no 
reason to doubt that the latter continued to live in her husband's house, 
and to be supported out of his estate, with the other widow. Musam¬ 
mat Ganesh was probably the head of the house and the manager of the 
estate, but Musammat Bhawani cannot be regarded as having been out of 
possession. But, however this may be, we conceive it to be sufficient for 
the protection of her right that it had vested in her by law before bor 
misconduct. In her presence none of the plaintifts have any right to 
succeed to tlie estate of Dariao Singh aforesaid. It is unnecessary to 
discuss the question of the legitimacy of the defendant-appellant, Maharaj 
Singh, We decree the appeal with costs, and dismiss the suit by reversal 

of the lower Court’s decree. 


APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankic. 


Kheta Mal {Defendant) v. Chuni Lal {Plaintiff). 

[8th March 1879.] 

2 A. 173. 

1. Agreement between debtors and creditors—Arbitratioi\ — Validity. 

Where a debtor and his creditors agree to refer to arbitration 
between them regarding the payment of bis debts and an award 
pounding such debts and assigning all his property for the benefit of his 
every one of the creditors, who signs the award and receives a /-j the 

ance of it, is bound by it and cannot sue to recover debts compound^ u ^ 

award, on the ground that several of the creditors had not signed tne » 
that some of them h;id sued the debtor and recovered debts m /JL. 

Under the above circumstances, a clause in the award directing 
should dispose of his property for the benefit of his creditors, an . 
misappropriated any of his property, he should .u.-wardahi 

sustained by the creditors, could not give them a right to rescin oersonaUf 
fall back on their old debts, but could only enable them to ptoceeu 
against the debtor in pursuance of the award. 

2. Contract Act iJX of 1872), S. 65-Applicability. . becoffl* 

It is only when an agreement is discovered to be void, comP*®* 

void, that a person who has received any advantage under thereto^ 

sation for it to the person from whom he received it. In the a recel^ 

the contract not being or having become void, the creditors. 
dividends under it, cannot claim to credit them towards t 
the balance. 

[F., 2 A. 474 (479, 430); R., 19 B. 12 (18).] 
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JUDGMENT. 

[177] Sl'ANKlE, J.—Eespoiulenfc admitted in his plaint that ho agreed 
to the arbitration and tliG award made by the arbitrators, in wliich a 
composition was made between the creditors of defendant, appellant, and 
defendant himself. lie admits tliat he signed the award, and it is certain 
that he accepted payments towards the satisfaction of his debt, due by 
defendant on his failing to meet two himdis when they fell duo. But 
plaiutirt’ avers tliat several of the creditors did not accept the award, and 
some had suetl and recovered del)ts due to them in spite of tlio award: also 
the defendant liad acted dishonestly, and had made away with some of 
the goods over which lie was placed in cliarge by tiie award and the 
creditors who signed it: plaintiff was therefore compelled to sue, as there 
were not sufficient assets left to satisfy his debt and the debts of the others 
who were also suing defendant. 

But it apiiears to me that the plaintiff and all persons who signed 
the award and were parties to and signed the agreement to refer to 
arbitration are bound by tiieir acts. The arbitrators decided that there 
were not sufficient assets to discharge all the debts [178] duo to 
that of the creditors, but tlie latter sliould surrender their claims to a 
sum Rs. 4,632*2-6, whicli is mentioned in the award as irrecover¬ 
able, and that the stores, kc., now in the defendant’s possession should 
be made over to the creditors for their benefit. The award goes on to say 
that the creditors “have released Kheta Mai from the payment of tlie 
said (irrecoverable) balance of Rs. 4,632-2-G: now there is no claim for 
these debts by the creditor against Kheta Mai and Kashi Nath,{l) nor will 
there be any claim hereafter, and Kheta Mai and Kashi Natli have no 
claim to the stores, &c., now in their shops, nor will they have any claim 
to thorn hereafter. But Kheta Mai and Kaslii Natti shall set these stores, 
&c., on the part of the creditors, and shall engage Bankey Lai. son of Kheta 
Mai and brother of Kashi Natli, and shall act as (jomn<ihlaH \ these three 
men shall manage the affairs for four months, getting a'consolidated 
salary of Rs. 30 per mensem.” Then come some other less important 
conditions and the award proceeds: “If these stores are not all sold in 
four montlis, Bankey Lai and Kaslii Nath shall leave the shop and carry 
on their own work, leaving Kheta Mai alone to sell the balance on a 
salary of Us. 10 per mensem.'' 

There are certainly the following conditions; “ If Kheta Mai 
realises any suras on account of stores sold from the sliop, or if he has 
previously sold any. or realised any sums, or if he misappropriates 
any of the property, or if lie acknowledges the claim of any other partv 
Kheta Mai and Kashi Nath will bo responsible for the payment of sucli 
sums and for the defence to such claims; if Kheta Mai and Kashi Nath 
collusivoly allow a suit to bo instituted against them, they shall be liable 
to pay the amount of the decree : the property made over by this award 
shall not be liable for the payment of such decrees, nor will such decree- 
holder be entitled to recover from tliis property, because up to-day’s date 
except those creditors to whom this property has been made over, there 
are no other creditors, inasmuch as their claims have not been admitted 
before us nor are their names entered in Kheta Mai’s account-hooks no 
further claims remain between tlie parties and both parties agree to bo 
bound by our award." 
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Now, from these extracts it is quite apparent that there are no 
coiulitions sucii as those referred to by the lower appellate Court (1) 
[179] wliich rendered the agreement void or voidable. The defen¬ 
dant is made rcspon5il)le under the award. No right is given to the 
plaintift to rescind the agreement and rei)udiate tlie award and fall back 
upon his disl.onoured himdis. The Judge’s application of S. 65 of the 
C'ontract Act to this case altogether fails. The very fact that the plaintiff 
received on two occasions moneys in satisfaction of his claim under the 
award shows incontestihly that the award was carried out, and was in full 
operation when the suit was hrouglit. The agreement entered into for 
tlie satisfaction of the claims of creditors was a new contract substituted 
for former contracts lietwecn creditors and defendant. This agreement 
vas nc\er discovered to lie void, nor had it become void by any circum¬ 
stances making it so. The defendant was the paid servant of the creditors 
as manager of the stores, and if lie misappropriated them or behaved 
fraudulently, they could proceed against him and hold him responsible for 
losses, hut only under tlie award. If creditors who had not signed the 
award obtained decrees, the creditors who had signed it could only protect 
theinsehes under the terms of the award. They could not rescind the 
a\\aid and fall hack on their old debts in satisfaction of which the defen¬ 
dant liad assigned all his property for the benefit of his creditors. As the 
award declares: Now, there is no claim for these debts by the creditors 
of Klieta Mai and Kashi Nath, neither will there be any such claim here- 

aftei, and Kheta Mai and Kashi Nath have no claim to the stores nowin 
the shops.” 

I am clearly of opinion that the suit was not one that could be main¬ 
tained, and that it should have been dismissed. I would decree the 
appeal and reverse the decrees of both the lower Courts with costs. 


portion of the lower appellate Court's judgment 
Did the respondent (plaintifi) make with the appellant (defendant) a complete 
and valid contract by virtue of which his original right under the bills was foregone, 
,and another right substituted for it to which he is now confined ; or is he at liberty*® 
®^^^ract as incomplete and void and to fall back upon his original right undef 

the bills ? I have no hesitation in concluding that the contract or compromise between 

the parties was never carried out. The respondent has admitted that he received a son 
of money under its provisions, but he has made restitution by suing for the balance 
due to him after crediting the amount. In so doing be has made the restitnlic# 
required by S. C5 of the Contract Act, if the agreement is void. That it is sosee^ 
plain to mo. It arose out of a proposed composition between the appellant and tn* 
whole of his creditors, by virtue of which they were to sign a deed releasing him ff®® 
immediate liability and appointing their agent to carry on the business f®f 
benefit. The respondent signed the deed, and the arbitrators banded himhisdivid^ 
under the proposed composition. But about one-third of the creditors 
refused to sign and the appellant, instead of conducting his business as the conmi 
agent of all and for their common benefit as he had engaged to do, made 
arrangements with some of the others. On this the respondent was perfectly 
regarding the contract as a lapsed and void agreement and in suing on bis 
right, restoring the amount received as dividend. I annex an English abstrac I 
which T am indebted to the pleader for the respondent) from which it will be seen 
the signature of all the creditors and the bmia fide management of the 
the joint benefit of all were essential conditions, the non-fulfilment of which afle^ 
the whole consideration of the agreement, and rendered it void and of no effect. ^ 

reference to the fourth plea. I may observe that no specific point was stated as to ^ 

the account-books would give satisfaction to the Court's doubts. There 
the record, and in the corroborative papers called for from the Court of Sni»U 
to show that the business had not been carried on in good faith for the common 
of all the creditors, as it ought to have been under the terms of the loirec 

of which the composition was allowed. I therefore uphold the award of w 
Court and dismiss the appeal with costs." 
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Stuai^, C.J.—I agree in the conclusion arrived at by Hr. Justice 
Spankie. Botli the lower Courts have utterly mistaken the law applicaUe 
to tins case. There is no bankruptcy law in tliese provinces, nor any 
coercive legal process which can be enforced against the property of an 
unwilling insolvent for tlie benefit of all his creditors. A person in the 
position of the present defendant appellant, may avail himself of the pro¬ 
visions of the Code of Civil Procedure for the purpose of being relieved of 
his debts, but he can [180] only do so under the conditions of that Code, 
he himself being the applicant, and under executed process by arrest or 
imprisonment. No such result can be attained by the legal action of any 
01 even all of <an insolvent's creditors. Doubtless creditors and their 
debtors can agree as to the disposal of property for the benefit of the form¬ 
er, and that is an agreement of course that can be given effect to. But 
irrespective of such an agreement among a debtor and his creditors, the law, 
at least in these provinces, places no compulsory machinery in the hands 
of tlie credicors as a body. On the other hand, there is no law in 
this country to prevent a debtor from making an assignment of his 
estate for the benefit of all or a limited class of his creditors; nor, 
for that matter, from his assigning, conveying, or settling his estate 
in favour of any person or persons whom lie may wish to favour, provided 
of course that he makes those assignments, settlements, or conveyances 
without fraud, that is, honestly and in good faith. The fundamental 
principle that underlies this state of things is tliat, so long as the 
law does not step in to deprive a man of his control over his estate, 
he remains sui juTis, and can up to the last moment of its possession 
deal with his property as he thinks fit. The legal right remains in liim, 
and if he acts honestly and in good faith, and not fraudulently, he may 
transfer his estate, or any portion of it, to anyone or more of his creditors, 
but whose acceptance of such transfer or assignment, or whatever tlie 
form of the conveyance may be, of course deprives them of all furtlier 
relief against their debtor, and the only remedy of other persons to whom 
he IS indebted, and who have by that means been excluded from any such 
transfer, assignment, or other conveyance, can only be against such pro¬ 
perty of the debtor as may nob have been so dealt with, or against the 
debtor’s person. 

Now, applying these legal principles to the present case, there can be 
no doubt that the agi-eemcnt between Kheta Mai and those creditors of 
his who joined with him in tlie arrangement was in effect such a transfer 
or conveyance as I have referred to, and the plaintiff, being one of credi¬ 
tors who accepted that mode of settlement, is bound by it, and cannot 
recover any balance that may remain over after the event of the award 
m the arbitration proceedings: and the fact that he had on foot of the 
award accepted [181] payments from the sale of the defendant’s goods 
only still further weakens his contention that lie has a surviving right of 
action against his debtor. 

I must here observe that a more extraordinary misreading of a plain 
Law than that afforded by the recorded opinion of the Judge as to the 
application of S. 65 of the Contract Act to the facts of the present case I 
never met with. That section of the Contract Act is in the following 
terms : When an agreement is discovered to be void, or where a con¬ 
tract becomes void, any person who has received any advantage under 
such agreement or contract is bound to restore it, or to make compensa- 
tion for It to the person from whom he received it.” So that, according 
to the Judge the payments made to the plaintiff in the present case is 
merely an advantage for which compensation may be made by being 
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credited to tiie debtor as against his liundis. Now, there was here no void 
contract, no contract void in any sense, but the arbitration proceedings 
between Klieta Mai and his other creditors who are parties thereto, in¬ 
cluding Cliuni La), tlie plaintiff, constituted, together with the award 
made by tiie arl)itrators. a good and sufficient contract, valid and effec¬ 
tual. against the plaintiff and those other creditors in the same position, 
and all these persons are thereby concluded against any further remedy 
ultra the arbitrators’ award. 

The present appeal must therefore be allowed, the decrees of both 
the lower Courts reversed, and the suit dismissed with costs in all the 
Courts. 


FULL BENCH. 


PRESENT: 

Sir Itoherl Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Nanak Chand and another (Defendants) v. Ram NarayaN 

(Plaintii). [11th March 1879.] 

2 A. 181. 

C.P.C. (/5.59), Ss. 3^3 and 324 — 

Where there is no illegality apparent on the face of an award, a Court 
remit it for reconsideration by the arbitrator, nor can it set aside the award and 
proceed to determine the suit itself. 

[R., 3 A. 636 (6401. 22 M. 202 (204), L.B.R. (1893—1900). 548 (649). 66 P.R.lW'* 
159 P.L.R. 1908 = 148 P.W.R. 1907, 5 A.L.J, 658 = A.W.N. (1908), 228=30 A. 
505.] 


JUDGMENT OF THE DIVISION BENCH. 

[183] Pearson, J.— I concur with the lower appellate Court in the 
opinion that the Munsif was warranted, under the terms of S. 323 of M 
YIII of 1859, in remitting the award, which was apparently illegal, for 
reconsideration on the point of law; and that, inasmuch as the arbitrator 
declined to determine the point, the award became incomplete and null' 
and I hold that, under the circumstances, the provisions of S. 324 are m 
applicable, and that the Munsif was competent to set aside the award, ^ 
incomplete and null, and to proceed to try and decide the case ' 
I further [184] hold that the Hindu law. if not by law expressly aPP^ 
cable to the case, w'as the law which equity, justice, and good 
required to be applied to it. I would therefore dismiss the appeal wi 
costs* . 

Spankie, J.—The parties to the suit of their own free will appoiD 
Lala Sham Lai, a pleader of the Court, their arbitrator, and agi^ 
accept whatever might be his decision in the case. An order da 
17th June was sent to the arbitrator to decide the case and 
award and the papers embodying the result of bis inquirie^ an 
copies of the papers in the case be sent to him. On the 12th u 7 
arbitrator submitted his award. He states that he had investiga 
case, and had taken down the depositions of the witnesses and t ® 
ments of the parties. He had also taken into consideration the cti 
brotherhood, and perused the passages in the Hindu laic narti^ 
the parties and their pleaders. It is admitted, he adds, by bo V 
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that up to date the plaintiff, his father, and defendants carry on business in 
partnership, and that they are the joint owners of the firm known as Ganga 
Bai Chain Sukh: it is admitted by the plaintiff that nearly Rs. 1,000 were 
expended on his marriage from the joint firm ; therefore the plaintifl’ cannot 
get back Rs, 520 which he got on marriage, and which were credited in the 
joint firm opposite to the debit side, no matter if he paid that amount to 
the defendant or to his father: this point was out of question, becausetho 
sum was credited in the account books of the joint firm ; with reference to 
the circumstances of the case, it did not appear proper to award costs to 
defendants. The result of this award was to dismiss the claim, both parties 
bearing their own costs. No exception was taken to this award, which, 

indeed, the referring Court pronounced to be “ admirable and excellent.” 
But on the 22nd July the plaintiff objected to the arbitrator s law, and 
on the 9th August he presented to the 5Iunsif an exposition of the law by 
some Hindu pandiU at Benares. The Court, stating that the exposition 
of the law differed from the view of the Hindu law relied upon by the 
arbitrator, ordered that the award should l)e returned to the arbitrator 
in order that he might consider the law as expounded by the paniUta, 
and submit his opinion in writing about it. The arbitrator stated his 
inability to determine the case, and declined to act any further in it, 
[185] The Hunsif took up the case and decreed the plaintiff’s claim, and 
the lower appellate Court aflirmed tlie decree. It is contended l>y defen¬ 
dant that the Munsif had misapprehended S. 323 of Act Vlfl of 1859, and 
should not have referred the award hack to the arbitrator: no award can 
be set aside except as provided by S. 32-i of Act VIII of 1859. 

I would accept the jdeas in appeal. Tlse award had not left undeter¬ 
mined any of the matters referred to arl)itration. nor had it determined 


matters not referred to arbitration. It was not so indefinite as to be 
incapable of execution. Looking at the terms of S. .323, the only other 
ground on wliich an award could bo remitted is that an objection to its 
legality was apparent on the face of the award. No exception to the 
award was taken under S. 321. But on the 22ik1 .July tlie idaintilf 
olijcctod that the S/ui^lra^ were in his favour, and it was l)rought to the 
Court’s notice, and nearly a month after the deliverv of the awaid, that 
a pamht at Benares expounded the law differently from the arbitrator. 
Now the parties had agreed to abide by the decision of the arl)ilrator. 
His view of the law might be right or wrong, but there is no illegality 
apparent on the face of the award wliich justified the remission of the 
award to the arbitrator. It was as if the plaintiff Jiad asked for a review 
of judgment, and produced ficsh evidence in his own favour. Where 
parties agree to aijido liy the decision of an arbitrator, both are supposed 
to concede something, and they are. I think, bound to abide by the decision, 
though, perliaps, a Court might have determined the point differently. 1 
would decree the appeal and reverse the decision of both Courts and 
enforce the award. 


The defendants preferred an appeal to the Full Court under Cl. 10, 
Letters Patent, against the judgment of Pearson, J., again raising the con- 
tention tliat the award could not be set aside. 
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JUDGMENTS OF THE FULL BENCH 

[188] Stuart, C. J.—The procedure before the Munsif in this case 
appears to me to have been most irregular. Under S. 323 of .\ct YIII of 
1859 the Munsif could only remit the award for recon8i-[186]doration if 
an objection to its legality is apparent on the face of it. But instead of 
considering the matter in this simple light the Munsif, on the 9th August. 
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1S73. made the following extraordinary and anomalous order: “Apparent¬ 
ly it appears that the i)rinciples of Hindu law relied upon were decided 
against tlic petitioner in the arbitration award: therefore it is ordered that 
the award may be sent to the arbitrator to consider the byiuasthas attach¬ 
ed to this petition, and submit his opinion in writing to the Court.” Or 
as if lio said in other words. " It appears that the principles of Hindu law 
n-OY applied by the arbitrator, but something more is wanted, and ‘there¬ 
fore’ the award must go back to him for reconsideration.” If such is 
not the meaning of the order, the therefore should have led to the verj' 
diherent conclusion of the award being accepted and applied by the- 
i^Iunsif, e.specially as he had admitted in his judgment not only that “ the 
imjuiry and award madej>y the arbitrator are admirable and excellent," 
but tli.it the award was " in conformity with the evidence on the record." 

It will be seen that, instead of showing that the award is illegal “on 
the face of it,” the ^lunsif expresses his order in terms that ought to have 
led him to the opposite conclusion, but nevertheless he, at the same time, 
and Ss. 32.3 and 324 of Act YIII of 1859 notwithstanding, entertains the 
complaint that the findings in the award were opposed to the authorities 
in Hindu law relied upon by the plaintiff, and for this reason, and for this 
reason alone, he orders that the award may be sent back to the arbitrator 
for reconsideration, but admitting notwithstanding, so far as the language 
of his order is concerned, that the principles of the Hindu law had evidently 
been considered in making the award, in other words, that the arbitrator 
had done his duty. Such jorocedure not only cannot be allowed to stand for 
one moment, but in my opinion is deserving of the severest censure. Nor 
does the arbitrator, finding himself placed in the position assigned him by 
this foolish order, appear to have been a whit more intelligent in the 

matter than the Munsif, for he submitted himself uncomplainingly to it, 

and only noticed it by a petition, dated the 28th of August, in which be 
referred to the bad state of his health and tlie difficulties of the case, amoug 


others, certain Sanskrit texts which he had been unable [187] to under¬ 
stand or to get satisfactorily translated for him. In this petition, however 
the arbitrator goes chiefly upon his bad health and his consequent inabi¬ 
lity to proceed with the case. He therefore declines to act any further, 
and he begs the Court either to decide the case itself or to appoint ^nothtf 
arbitrator in his stead. The Munsif adopted the former course, proceeds 
with the case, and decreed the plaintiff's claim, which decree was affirmed 
by the lower appellate Court. , 

All this procedure was utterly mistaken. I have carefully perusw 
the award, and in my judgment it shows no illegality on the face of it- 
recites the reference to tho arbitrator for his decision, and then it sta 
as follows: “ I have investigated the case to my satisfaction, and ha^ 
taken down the depositions of witnesses and the statements of 
I have also taken into consideration the custom of the 
which the parties belong, and 'perused the passages in the Htnau 
referred to bij the parties and their pleaders.” Now in the face j 
statement the Munsif had no right to assume that the arbitrator ha 
correctly applied the Hindu law. Any error of the kind must 
the face of the award itself, which, however, on the contrary staws 
had perused the passages of the Hindu law referred to by the 
their pleaders.” This I consider was a sufficient compliance ^ i jf 
as an arbitrator under the Code of Procedure, Act VIII of 
the Munsif differed from him, and believed that he had 
applied the principles of the Hindu law, the award was not thereby 
ed invalid, and ought not to have been remitted for reconsideration, 
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the face of it it was right, and it is distinctly provided by S. 324 of Act 
VIII of 1859 that “ no award shall be liable to be set aside except on the 
grounds of corruption or misconduct of the arbitrator or umpire. In fact, 
in accepting him as their arbitrator, the parties accepted his judgment 
and opinion, and his understanding of the Hindu law applicable to the 
case, and were bound by his judgment and opinion and his law, no matter 
how mistaken he may have been in these respects. And the JIunsif who, 
as I have shown, admits in his judgment that the award was excellent and 
admirable and unimpeachable on the evidence, was bound by it too. and 
he ought to have given judgment [188] according to it, his judgment being 
final and not open to appeal to the Judge or Subordinate Judge. 

Holding this opinion, and, I must add, holding it very clearly, I would, 
concurring with Mr. Justice Spankie, allow this appeal, and reverse the 
judgment of the Division Bench, and I would sot aside the whole proce¬ 
dure before t!ic Munsif subseQuent to the tiling of the arbitrator’s award, 
and order a decree by this Court according to the award, and dismiss the 
suit, with costs, in all the Courts. 

Pearson, J. —The question to be determined by the Full Bench is, 
I presume, whether the judgment which is the subject of the present 
appeal rightly or wrongly disposed of the special appeal heard by the 
Division Bench. If reference be made to the grounds of the special appeal, 
it will appear that two sul)stantial questions are raised by it, first, was 
the Munsif justified in remitting the award for consideration ; second, was 
he justified in setting it aside when the arbitrator refused to consider it. 
The first of these questions will include the applicability of the Hindu law 
to the matter in dispute. The plaintiff claimed to recover from his uncles 
a sum which ho had received from his father-in-law as a marriage present, 
and which, he alleged, they liad approi)riatod to their own use, Their 
defence was that they had net taken it hut that it had been ex|)endecl on 
this marriage by his father. The matter being referred to ar!)itration. the 
arbitrator disallowed the claim, because the sum claimed had been cutcred 
in the accounts of blio family firm, as a set-off against the plaintiff's marriage 
expenses. The award is obviously unsati.sfactory, but on the plaintHf 
objecting that it was opposed to Hindu law, and filing bywasthas in support 
of the objection, it appeared to the Munsif that it was bad in law. This 
being so, 1 conceive that ho was not only justified in remitting for reconsi¬ 
deration, but was bound to remit it. Both the lower Courts have now 
decided that the plaintiff’s claim is valid under the Hindu law, It was 
not pleaded in the special appeal, and it was not pleaded in the present 
appeal, that the lower Court’s exposition of Hindu law is erroneous. What 
was pleaded in the special appeal was that the Courts wero not bound to 
apply the Hindu law to the ease. I ruled that the FTindu law, if not by 
statute law expressly [189] applicable was the law wliich eiiuity, justice, 
and good conscience required to be applied to the case. It is now pleaded 
that my ruling is incorrect. I entertain no doubt of its correctness myself, 
and I shall bo surprised if tlio plea should find its acceptance. 

On the other question whether, on the refusal of the arbitrator to 
reconsider his award, the Munsif was justified in setting it aside and 
proceeding to try the case himself, I do nob perceive that my honor¬ 
able colleague on the Division Bench in the judgment delivered by him on 
the 28th June, 1877, expressed an opinion different from that expressed by 
me._ It is obvious to remark that, if the Munsif was precluded from 
setting aside the award in tliis case by the provisions of S. 324 of Act 
VIII of 1859, he would be precluded from so doing in a case in which an 
arbitrator refused to reconsider an award which left undetermined some 
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of tlie matters refened to arbitration, and was so indefinite as to be in- 
capaide of execution; and such a contention could not probably be 
maintained. 

Ill my judjijuicnt the pleas in appeal are without weight, and the appeal 
should be dismissed with costs. 

TuiiXEK, J.— .The plaintiff's pleader obtained the opinions 

of some puihiil.i who averred as is not disputed that gifts at marriage 
are regarded as separate acejuisitions, and petitioned the Munsif to 
remit the award, with these opinions, to the arbitrator. The Munsif 
witliout declaring that an objection to the legality was apparent on the 
face of tlic award remitted tlie award with the opinions, and requested the 
arbitrator to consider them, and to return liis opinion in writing in a 
week. 


In special appeal the honorable Judges of the Division Bench differed 
as to whether or not an objection to the legality of the award was 
apparent on the face of it. The Senior Judge held such an objection was 
apparent, and that the Munsif was therefore justified in remitting the 
award for the consideration of the point of law. It is to be observed 
that the plaintiff did not come into Court alleging that he and the defen¬ 
dants were members of a family. Nor did he allege that the defendants 
claimed to retain the money as falling into and forming part of the common 
stock. They were charged with having appropriated the money to their 
owm use, and they denied [190] that they had received it, but admitted 
it had been credited in the books of the firm in which they, the plaintiffi 
and his father, were jointly interested against a larger sum expended on 
his marriage. It is to be noticed that, if there had been a question as to 
whether the moneys received on the plaintiff’s marriage formed part of a 
common stock, or even of the partnership funds, the plaintiff’s father 
should have been made a party to the suit. On the proceedings I do 
not see that there was an objection to the legality of the award apparent 
on the face of it. If one partner sues another for moneys recoverable on 
his account, it would surely be an answer that the moneys so received 


had been credited against a debt due by him to the firm. 

I therefore am of opinion that the Munsif was not justified in remit* 
ting the award to the arbitrator. At the same time having perused tbo 
evidence it is apparent to me that the questions really in issue were 
not properly raised by tlie pleadings; and, moreover, that they are not 
disposed of by the judgment of the Court below. The parties are member 
of a family who, while retaining undivided the firm which has descended 
to them from their common ancestor, have also separate dealings, and I 
have no doubt that the dispute arises out of the question as to whether or 
not expenses relating to the plaintiff’s marriage ought to be met by thesepa* 
rate property of his father or out of the joint firm. The questions 
called for determination in this suit appear to me to be tlie following ■ 
the sums received on the occasion of the plaintiff's marriage come to ® 
hands of the defendants: If they did have they been appropriated by 
defendants to their own use: for if they have been so appropriated, 
defendants are liable, and it is unnecessary to go further: but if the 
have not been appropriated by the defendants to their own use, but 
been carried into the firm, then the question arises whether the p 

were at liberty to set them off against expenses incurred by the 
the plaintiff’s marriage, and before determining this issue, the plam 
father should have been made a party to the suit. All j.|j 0 

being before the Court, it should then have been inquired 
joint fund or the separate estate of each of the partners should 
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been cbaigod with the marriage expenses of the members of the family. 
Had the parties been members of a Hindu family living altogether 
[191] in commensality, I admit that the plaintiff would have been 
entitled to claim his marriage presents as a separate acquisition, and that 
the Courts would bo justified in applying Hindu law, and I hold further 
that, in detej'miuing whether the joint or separate estate should bear the 
expenses of the plaintitt's marriage, the Courts arc justified in applying 
Hindu law controlled as it may be by the agreement binding on the mem¬ 
bers as to the purposes to which tlie property remaining undivided should 
be applied, In my judgment the appeal should prevail and be decreed, 
the claim being dismissed on the ground that tlie award was a good 
award, and tliat a decree should have passed in accordance with it, Imt if 
it be held that the award was open to the objection urged, and that the 
plaintiff was justified in trying tl.e suit on the merits, it is in my judg¬ 
ment necessary for the purposes of justice that sucli of the issues suggested 
by me as are undisposed of by the judgment of the Subordinate Judge 
sliould be tried, and I would remit them for that purpose. 

Spankiii, .1.—I adhere to my opinion. With regard to the nature 
of the claim, the statements of tbo parties, the reference to arbitration, 
and the award itself, I see no illegality apparent on the face of the award, 
and therefore it was not one with which the Munsif could interfere under 
S. 323 of Act Vni of 1859. It may be erroneous in law, but, if so, that 
error is not apparent on the face of the award, and therefore it cannot be 
set aside merely because it is erroneous in law. 

Oldfield, J.—I am of the same opinion in this case as Mr, Justice 
Spankie. The award was improperly remitted to tlie reconsideration of 
the arbitrator, as there was no ground under S. 323 which justified the 
Munsif to remit it. Theie was no objection to the legality of the award 
apparent on the face of the award; the decision was made upon facts in 
connection with the partnership relations of the parties, and the Munsif 
in remitting the award does not point out the particular illegality apparent 
upon the face of the award, nor does lie appear to have como to any con¬ 
clusion that tliere was an apparent legal defect; he merely remitted it that 
the arbitrator should consider some objections which the plaintiff alleged 
against a supposed view of the Hindu law taken by the arbitrator. 

[192] There were no objections taken under S. 321, and under the 
circumstances the Court siiould have given judgment according to the 
award. 


FULL BENCH. 

PhesENT; 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Spankie, and Mr. Justice Oldfield. 


Fazal Muhammad [Plaintifi) v. Phul Kuar {Defendant). 

[nth March 1879.] 

2 A. 192. 

Appeal under Cl. 10 of the Letters Palent—LimUalion- 

Under tbe rules of practice of the 2l6b May, 1873, regarding the admission of 
appeals under Cl. 10 of the Letters Patent, a copy of the judgment appealed 
from need not accompany the memorandum of appeal ; therefore, in computing 
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the period of Iimit.uioti for such an appeal, the time for obtainine a con? of tU 

judgment could not be deducted. ^ a copy of tlie 

= «0.] ''■ B.I4(F.B,)=9Bom. 

In an appeal to the Full Court, under Cl. 10 o( the Letters Patent 

preferred two days after the expiry of the period of limitation the 

appellant contended that the time requisite for obtaining a copy of the 

judgment appealed from should be deducted in computing the period of 

iraiUitioii, hut the respondent opposed this contention on the ground that 

the Kules of Practice adopted by the High Court on the 21st May 1873 

regarding tho admission of appeals under Cl. 10. of the Letters Patent, did 

not require a copy of tho judgment appealed from to be presented with 
tlie meinoiaiKlum of appeal, 

JUDGMENT. 

[192] The Full Bench is of opinion that the appeal is beyond titn© 
and not entitled to be admitted. It is therefore dismissed with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldjield. 


1879 

March is. 

Appel¬ 

late 

Civil. 

2 A. 193. 


Nikka Mal and others (Plaintiffs) v. Sulaim.an Sheikh 
Gardner (Defendant). [18th March 1879.] 

2 A. 193. 

Usufructuary mertgage—Suit for enhanced Goceniment revenue paid bu morlgagu— 

^Miere, by the terms of a deed of usufructuary mortgage, the mortgagM 
accepts tho liability for anj' enhanced revenue that may be paid by the uiort^g^® 
over and above the amount of such revenue entered in the mortgage-deed, and 
there i.s no provision or reservation for the adj’ustment of any such p.vyineats by 
the mortgagee to be made at the termination of the mortgage tenure, the mort- 
gagec may sue during the currency of the mortgage for excess revenue paid 

[R., 13 A. 195 (197) = 10 A.W.N. 22S.] 


JUDGMENT. 

J.—By the terms of the deed of mortgage, dated 
28bh May, 1869, the mortgagor accepted the liability on account of any 

addition that might be made to the demand of the Government at the 
Ume of settlement. The mortgagees, averring that they have had to ^ 
Es. 1,907-13-3 in excess of the amount of the Government demand entered 
in the mortgage-deed from 1279 to 1281 fasli, sue to recover that amount 
with interest. The lower Courts have disallowed the suit on the ground 
th&t the mortgagees are not competent to prefer a claim of this sort 
in a suit during the currency of the mortgage-tenure. Such a claim, m 
the opinion of the lower Courts, can only be properly advanced and 
adjusted when a settlement of accounts between the parties takes place a 
the termination of the mortgage-tenure. One obvious objection to tho 
opinion of the lower Courts on this subject is that no settlement o 
accounts is contemplated by or is necessary under the provisions of ^ 
deed of mortgage, which allows the mortgagees to appropriate the , 
realised by them during the terms of mortgage in lieu of interest, and 
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moi'tgagoi’ to recover his estate at the end of tliat term by payment of the 
principal or the [195] amount of the loan. Another not less obvious objec¬ 
tion is the unreasonableness of expecting the mortgagees to make large pay¬ 
ment year after year for the mortgagor to be treated as mere supplements 
to the original loan. But apart from the objections aforesaid, tlie view 
of the lower Courts tliat a suit of the nature of the present cannot be 
brougiit year by year by tlio mortgagees for the recovery of any sums paid 
by them in excess cf the amount of the Government demand at the time 
of execution of the deed of mortgage, merely because there is no express 
provision made for sucli suit being brought in the deed of mortgage, is quite 
untenable. The law authorises a man to sue for a debt whenever it becomes 
due to him. The mortgagees could only have been precluded from so suing, 
had there been an express provision in tlie deed reserving the adjustment of 
such claims to the moment wlien the mortgage-tenure should be brought 
to an end. It is admitted tiiat a similar suit has been already once before 
brought by the mortgagees. It was not then pleaded that the suit was 
premature and could not be entertained. On the contrary it was entertain¬ 
ed and the claim was decreed. The lower appellate Court has remarked 
that the deed of mortgage has been carelessly drawn up, inasmuch as the 
mortgagees are authorised to raise tlio rents, yet no provision is made for 
the disposal of the increased profits due to their enhancement: although it 
can hardly be supposed that ic was the intention of the mortgagor that she 
should pay any increase of revenue to Government, and that the mortga¬ 
gees should enjoy all the corresponding increase of profits consequent on 
the enhancement of tlie rents. We observe, however, that in tlio present 
case it is no part of the defence that the increased demand of the Gov¬ 
ernment has been met by a corresponding enhancement of rent. On the 
contrary the plea is that although empowered to enhance the rent, the 
mortgagees have neglected to do so. There is notliing in the deed of mort¬ 
gage binding the mortgagees to enhance the rents in the event of the jama 
being enhanced. All that is said is that “ if the mortgagees wish to 
enhance the rent of any tenant, they may enliance it, itc.” On the other 
hand the liability undertaken by the mortgagor to pay any additional 
demand made by the Government is nob limited by any condition that such 
■ incroasod demand cannot [196] bo met by a corresponding onhancemenb 
of rents. In the former suit bo which reforoncohas boon made it was held 
that enhancement of rents l)y the mortgagees would nob debar them from 
recovering enhanced jama .; and the ruling was not impugned by appeal. 
The ground on which the suit has been disallowed by the lower Court 
failing, it does not appear that there is any substantial defence to the suit, 
or that in reference to the foregoing remarks it is necessary to remand the 
case for the trial of the other issues laid down for trial by the Court of first 
instance. 

We decree the appeal and claim with costs in all the Courts, and 
interest at 6 per cent, per annum from the date of this decree to the date 
of realisation. 
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Present: 

Mr. Jmtice Pearson ami Mr. Justice Spankie. 


The Collector of JIoradabad (Dcfenrlant) Muhammad Daim 

Khan {Plaintiff.} [20th JIarch 1879.] 

2 A. 196. 

of oak i,rocecds-Clai,n for ComHee,-Pre,c,aim 

‘'‘'= ‘he Collect., 

thl ^ . V ''' instance of a lien-holder 

nroco/flTth^ entitlod, as representinR the Crown, to be paid first, out of the Le 
proceeds, the amount of Court foes due in connection with the pauper suit The 
principle that the Government takes precedence of all other creditors is not'liable 
to an exception m the case of lien-holders. (1 B. 7, Appl] 

[Overruled, 29 A.537 (540) (F.B.) « A.W.N, (1907) 157 = 4 A L J 79 fl- MaI- p 7 ar 


In onler to recover the amount of Court fees which the plaintiff io a 

IZZ'T "Tu l"'’" to sue as a 

paupei, the Collector representing Government caused certain property 

leionging to the defendant in such suit, wlio had been ordered bv the decree 
in such suit to pay such amount, to be attached. Subsequent to this the 
same property was again attached in execution of a decree obtained 
by the plaintiff in this suit against the defendant in such suit on a bond 
loi the payment of money, in which the same property was charged with 
such payment, such decree directing that the property should be sold in 
satisiaetion of the decree, and tho same was sold in the execution of this 
decree, and the Collector was first paid out of tlie sale proceeds, and the 
suip us lemammg was paid to the plaintiff in this suit, who now sued the 
Collector to recover the amount paid to him. Tiie first Court holding that 
the Government was entitled to be paid first out of the sale proceeds, dis¬ 
missed tne suit, but the lower appellate Court reversed it. The Collector, 
appealed to the High Court. 

JUDGMENT. 

[197] Pearson, J. In our opinion the ground of appeal is valid and 
must be allowed. The Bombay High Court’s decision in the case of 
hanpat Putaya v. The Collector of Kanara (1) appears to be applicable in 
the present case. The principle that the Government takes precedence 
J creditors is not liable to an exception in the case of lien-holders, 
e deciee the appeal with costs, and, reversing the lower appellate Court’s 
decree, restore that of the Court of first instance. 


/ ^ 


(1) ] B. 7. 
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Present: 

Sir J. W. Colville, Sir M. E. Smith, and Sir R. P. Collier. 


On Appeal from the Hifih Court of Judicature at Allahabad, 

North’ Western Provinces. 

Stuart Skinner alias Nawar Mirza {Plaintiff) v. William 
Orde and others (Defendants). [21st March 1879]. 

2 A. 241=4 Saraswati’s P.C.J. 31=6 I. A. 126 = 4 C.L,R. 331=3 Suth. P.C.J. 627. 

1. Paui'-er petition—Payment of Court-fees by petitioner—Institnl ion of suit—Limitation. 

When a person, being a piuper, petitions to sue in forma pnuiyeris and after* 
wards, pending enquiry into his pauperism, obtains funds and pays the Court-fees 
requited for his suit, and his petition is. on such payment, numbered and regis¬ 
tered as a plaint, his suit must bo deemed to have been instituted from the date 
when hc-file<i his pnuper petition, and not when he paid the Court-fees; and 
limitation for the suit runs against him only up to the former date. (1 A. 230, 
reversed). 

[F.,4 0.C. 250 (251). 74 P.R. 1903. 28 M. 493 (19.5; = 15 M.LJ. 219, 3 L.B.R. 194. 
123 P.R. 1907 = 82 P.W.R. 1907, 15 A. G5, 15 .M, 78, 28 C, 427, 21 B. 576, 
22 B. 849; Appl.. 4 A. .37 (39) = 1 A.W.N. 129; R.. 1 O.C. 272 (276), 159 
P.L.R. 1901. 59 P.R. 1903 = 129 P.L.R. 1903, 78 P.R. 1906 = 150 P.L.R, 
1906, 1 S.L.R. 71, 5 C. 807. 19 C. 780, 20 C. 41, 26 C. 925; Rel., 12 A. 
129; D., 18 A. 20G (203. 209) = I6 A.W.N, .33, 9 Bom. L.R. 204, 24 C. 889, 
20 M. 319. 20 B. 503, 13 A. 305 ] 

2. Transfer of suits from one Sudder Court's jurhdiefion to anolhet — C.P.C. (J6.55), 
S. 13. 

Although S. 13 of the C.P-C. (1859) empowers a Sudder Court to give authority 
to a Subordinate Court, with the concurrenee of another Sudder Court to proceed 
with a suit for immoveable property, situate in districts within tlie jurisdiction of 
both, there is no power given by the Act authorizing a Sudder Court to transfer a 
suit brought in a Court subordinate to it, to a Court subordinate to another 
Sudder Court. 

Qiwcj'C—Have two Sudder Courts acting in concurrence power to make such a 
transfer ? 

This is an ai)peal from 1 A. 930, reported at p. 1.57, supra. 

The question of Law raised in this case was—“ Whether the claim 
of the appellant, who had originally ap|)lied for leave to sue in forma 
pauperis, but had afterwards paid the institution fees, was barred by 
limitation. 


JUDGMENT. 

[245] Sin Montague E. Smith.— The decision of this appeal is 
attended with considerable difficulty, since it presents a case which is not 
provided for by the Code of Civil Procedure. It becomes of importance 
to the parties, because the decision of the point of jiractice determines the 
question whether or no the Statute of Limitations is a bar to the claim of 
the plaintiff. The original petition was filed in the Court of the Subordi¬ 
nate M^e of Meerut on the 20th February 1873. The claim of the 
plaintiff was to a share of the property devised by the will of the late 
Colonel Skinner. His claim arose upon the death of his father, Major 
Skinner, which occurred on the 22nd April 18G1. The petition set out 
all the particulars required in a plaint, and prayed that the plaintiff might 
bo allowed to sue in forma pauperis. The claim embraced landed property 
which was situate partly within the jurisdiction of the High Court 
of the North-West Provinces and partly within the jurisdiction of the 
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Chief Court of tlic PiinjalL The Judge of Meerut. [246] apparently 
of lus own motion rejected the petition, on the ground that the ques- 
t on of the plaintift s pauperism could be more conveniently tried in 
the Puniah. The plamtift thereupon filed it in the Court of the De¬ 
puty Comniissioner of Delhi, and on the 14th April 1873 an order 
'p?,® hy that Court, after examining witnesses, admitting the plaint- 
ift m forma parpens. Before proceeding further with the suit 

the Deputy Commissioner applied to the Chief Court of the Punjab for 
authority to luoceed under S. 13 of the Code of Civil Procedure. That 
section enacts: If the districts within the limits of which the property 
IS situate are subject to different Sadder Courts, the application shall be 
: submitted to the Sudder Court to which the district in which the suit is 
brought IS subject and the Sudder Court to which such application is 
made may, with the concurrence of the Sudder Court to which the other 
chstiict IS subject, give authority to proceed with the same.” On the 29th 
of May 1873 the Chief Court of the Punjab, presumably, not without 
having consulted the High Court of Allahabad, directed that “the plaint 
should lie returned to tlie plaintiff with instructions that he should pre- 
sent It to some Court m the North-West Provinces.” Accordingly the 
plaintm took the proceeding back to the Court of Meerut from which he 
had been originally driven, and on the 19bh July 1873 an order of the 
Subordinate Judge of Meerut was made: “That the case be brought on 
the file, and numbered.” Their Lordships think it must be assumed that 
this Older was complied with, and that the plaint was brought upon the 
file, and was numbered. 


The first question which arises is, whether the finding of the Deputy 
Comniissioner of Delhi, that the plaintiff was a pauper, can be imported 
into the suit when it found its way upon the file of the Court at Meerut, 
and that depends upon the construction to be given to Ss. 11, 12 and 
13 of the Code of Civil Procedure. Undoubtedly, when a suit is in the 
position in which the present suit stood in the Court at Delhi, it would 
be convenient and proper when an application had been made by the 
Judge of the Delhi Court to the Chief Court of the Punjab, and that 
Court is required, before it acts, to consult the Judges of the High 
Court in the jurisdiction to which the plaint is to go, that those two 
Courts having consulted together should have power to direct that 
the cause [247] should be transferred in its then state to the Court 
to which they think it right and expedient that it should go. But the 
legislation stops short of enacting that it should be so transferred. What 
it enacts is that the Judge shall apply to the High Court to which be is 
subject for authority to proceed, and the Court to which such application 
is made may, with the concurrence of the other High Court, give authority 
to proceed. There is no express power to transfer. Their Lordships 
having come to the conclusion to decide the case in favour of tb® 
appellant upon another ground, do not desire unnecessarily to express 
an opinion upon this first point. There being a grave doubt, at the 
least, whether the two Courts have power to make the transfer, they 
think it would be a proper addition to be made to this section, that this 
power should be conferred upon them. 

The other question which has been raised is as to the effect of the 
proceedings in the Court of Meerut, and whether the judgment of the 
High Court affirming that of the Subordinate Judge of Meerut is correct 
in holding that the suit is to be considered as instituted when the plaintin 
paid the amount of the stamps into Court, and that the petition was con* 
verted into a plaint from that time only. 
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In onler to explain the view their Lordships have taken of this point, 
it will be necessary to refer to some of the proceedinfis. The order of the 
19th July 1873 direetinj,'tho case to be put on the file and numbered has 

been already adverted to. When that was done tlie defendants put in - 

written statements objecting that the plaintiff ought to establish his Privy 
position as a pauper in the l\le 0 rut Court, treating what had taken place ^ 
at Delhi as irrelevant, and upon these statements, on the 10th November 
1873, the Subordinate Judge of Meerut directed that tlie case could not be — 
heard, and rejected the plaint. Tlierc was an appeal to the High Court 2 A. 241 sj 
from that decision, and on the 10th July 1S74 the High Court held that Saraswati’s 
the time of the abortive proceedings at Delhi should be deducted from the p _ 
period of limitation, and “remanded the suit ” to the Subordinate Judge, • • • ^ “ 
directing him to proceed with it. That being so, proceedings were taken® 
by him with a view to an inquiry into the pauperism of the plaintiff. Issues C.L.R. 331 = 
were framed, and a day was fixed for the trial of those issues ; the day so 3 Suth. 
fixed [248] was the 27th November 1874. On that day the plaintiff pre- p (-.j^ 527 
sented a petition praying for leave to deposit the amount of the stamps, 
alleging that he had succeeded in negotiating a loan for a sum of money 
sufficient to cover the amount of the institution stamps. It appears that 
on the same day, having obtained the permission of the Subordinate 
Judge, the plaintiff paid the proper stamps into Court. That liaving been 
done, the defendants raised two objections; first, that the suit ought not 
to proceed, because the plaintiff had fraudulently applied to be made a 
pauper when he had property; and secondly, that the suit should be 
regarded as instituted on the date the Court-fee was paid, which was 
beyond the period of limitation. The Subordinate Judge went into evi¬ 
dence on the first issue, and found that there had been no fraud on the 
part of the plaintiff in filing a petition to be allowed to sue as a pauper, 
and therefore it must now be taken that that petition was filed bona fide, 
and without fraud. On tho other point the Judge held in effect that he 
saw no reason why, upon payment of the fee, the suit should not be 
deemed to be instituted on the day “ which the pauper admittance would 
have carried,” and added : “ The Court, then, would allow the case to 
proceed on its present basis, but at the same time would suggest to the 
defendants the advisability of appealing to the High Court to determine 
whether by the substitution of the institution fee, the case is to be deemed 
a plaint and deemed to bo filed on the day on which the application to 
sue in fornia 2 )fiuperis was originally submitted.” The Judge then directed 
that tho application should be numbered and registered, and be deemed 
the plaint in the suit, and that a day be fixed for the settlement of issues. 

This was the first opinion of the Subordinate Judge, but he appears after¬ 
wards to have resiled from it, and to have framed issues, two of them 
raising ^the questions which are now before their Lordships for decision. 

First— Can an application’ to be allowed to sue in forma pauperis be 
converted into a ‘suit ’ as between parties at any subsequent date by filing 
the institution fee, apd in the latter instance, from what date should the 
institution of suit be calculated;" the second, "Is the suit barred by 
efflux of time?” Three other issues were settled as to the merits of 
the case, and the Judge, after settling these issues, examined wit¬ 
nesses. On the 6th July 1875 he gave judgment. Having referred to 
the dates of the application to sue in forma pauperis, and to [249] 
some of the other dates of the proceedings, he says: "The granting 
of the application, then, constitutes an essential ingredient to further 
progress, as an ordinary suit with the privilege of limitation counting 
from the day the petition to sue in forma pauperis was presented, and not 
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1879 from the date when it was registered under S. 308. But it will be seeo 
JIARCH 21 . f’*’**',*' ai)plication to sue in forma pauperis being granted and 

question was still under inquiry and investigation, tlie plaintiff 
has converted the matter into a regular suit, the consequence of which is 
tliat he lias liy his own act given up the advantages or disadvantages (as 
the case might l)e) of the position he may have become possessed of. By 
such act (lie pauper application died a natural death, and by the conversioo 
the regular suit came into operation on its own individual and inherent 
Ijasis from date of such conversion, and as a consequence, in computing 
Saraswati'8 limitation, the computation must be made from date of such conversion, 
P.C.J. 31= " I'ich piacfs the plaintiff out of Court.” No doubt, if the Judge is right! 
6 I A. 126 = 4^^'" plaintiff would be barred by the Statute of Limitations, and the plaint 
C L R 331 rojected. There was an appeal from that decision to 

ti)e Iligli Court, which allirtned it. The following passage of their judg- 
3 Suth. incnt gives the view of the High Court on the question : " But there is 
P.C.J. 627. no provision in the law which allows the application presented under 
S. ;il)9 of the Code to bo deemed the plaint in the suit when such applica¬ 
tion has lieen in effect revoked and superseded by the payment of the fees 
chargeable under the Court-Fees Act. In such a case we conceive that 
the date of the presentation of the plaint and institution of the suit must 
be taken to be the date of the payment of the fees.” Tlie High Court 
does not decide that the plaint ought to be rejected altogetlior. It seems 
to consider that the petition should be retained as a plaint, but that it 
should be taken to be converted into a plaint only from the day when those 
fees were paid. 

Now a petition to sue in forma paxipcris contains all that a plaint is 
required to do. By S. 300 “ the petition shall contain the particulars 
required by S. 26 of this Act in i-egard to plaints, and shall have annexed 
to it a schedule of any moveable or immoveable property belonging to 
the petitioner, with the estimated value thereof, and shall be subscribed 
and verified in the manner [250] hereinbefore prescribed for the 
subscription and verification of plaints.” Therefore it contains in itself 
all the particulars tlie statute requires in a plaint, and, plu^ these, a 
prayer that the plaintiff may be allowed to sue in forma pauperis. 

The Act provides what shall iiappen if the prayer of the petition he 
granted by S. 308. It also provides by S. 310 what shall be the effect of 

a rejection of the petition. But this case is one which the statute has not 

in terms provided for. The intention of the statute evidently was that, 
unless the petition was rejected, as it contained all the materials 
of the plaint, it should operate as a plaint without the necessity of filial 
a new one. Then what are the facts in this case? The petition is fil^ 
and proceedings are taken to inquire into the pauperism, which are delays 
by various orders of the Court, after the plaintiff had been alreW 
bandied about from one Court to another until a very considerable period 
of time has elapsed. Then, pending that inquiry, the plaintiff by payioS 
the amount of stamp fees into Court admits that he is no longer desirous 
to sue as a pauper, and gives up so much of the prayer of bis petition ^ 
asks to be allowed so to sue, but no more. The defendant, so far fro® 
being a sufferer by that change, is benefited, as both parties will go on 
with the litigation on equal terms. Is there, then, anything in the *o 
which requires that in such a state of things the petition of plaint sb(U^ 
be rejected altogether, and the plaintiff be compelled to commence 
Their Lordships do not see their way to the middle course follow^ ^ 
the Court in holding that the petition was converted into a plaint ro 
the date of the payment of the fees. To be logical, the Court should a 


688 



1879 

JIARCH 21. 

Privy 

Council. 

2 A. 2il =i 

SaraBwati’s 

P.C.J. 31 = 

6 I.A. 126=3 
G.L.R. 331 
=3 Suth. 
P.C.J. 627. 


BHOLA NATH, &c. y. BALDEO [ALLAHABAD 

rejected it altogether. The petition of plaint was placed upon the file 
and numbered on the 19th July. 1873. and this is the plaint that is allowed 
to go on Although the analogy is not perfect, what has happened is not 
at all unlike that which so commonly happens in practice in the Indian 
Courts, that a wrong stamp is put upon the plaint originally, and the proper 
stamp 15 afterwards affixed. The plaint is not converted into a plaint from 
that time only, but remains with its original date on the file of the Court 

and becomes free from the objection of an improper stamp when the correct 
Stamp has been placed upon it, 

[251] This case, which is not provided for by the Act, approaches more 
nearly to the state of things contemplated by S. 308 than that contemplated 

r M negative words in the Act requiring the rejection 

ot the plaint under circumstances like the present, nor anything in its enact¬ 
ments which would oblige their Lordships to say that this petition which 
contains all the requisites which the statute requires for a plaint ’should 
not. when the money has been paid for the fees, be considered as’a plaint 
from the date that it was filed. It is obvious that very great injustice 
might be done if this were not to be the practice. There could hardly be a 
stronger instance of the mischief winch might arise than what would have 
happened in this case. Their Lordships of course say nothing about the 
merits of the case. The claim may be utterly untenable, but on the 
assumption that the claim is a good one. nothing more unjust to the 
plaintiff could have happened than that he should have been deprived 
by having done an act which is in itself meritorious, of the benefit which 
he would have had if he had been found to be a pauper. He was a pau¬ 
per when his petition was filed. Supposing there had been any fraud 
found by the Judge, the consideration which would determine the iudg- 
raent would then have been different. 

to advert to the Statute of Limitations. 

Act IX of 1871. Their Lordships think that their decision is in no way 
inconsistent with this Act. The explanation in S. 4 is this • “ A suit is 
instituted in ordinary cases when the plaint is presented to the nroner 
officer : in the case of a pauper when his application for leave to sue as a 
pauper is filed. In their view the petition to sue as a pauper became a 

plaint, and under this statute tlie suit must be deemed to bo instituted 
when that application was filed. 

In the result their Lordships will humbly advise Her Majesty to 
reverse both the decisions below, and to remand the case for trial on the 
merits. The respondents must pay the costs of the appeal. 
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Mr. Justice Spa7ikie and Mr. Justice Oldfield. 
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2. licgistradon Act, 2877, S. -jO—R etrospective effect- 

The provisions of S. 50 of the Registration Act. 1877, have no retrospective 
effect. 

[R.. G B. 108 (192) (F.B.).] 

Certain persons who mortgaged their share in a certain village to one 
Baldewa by an unregistered deed dated the 15th August, 1872, the regis¬ 
tration of tlie same being not compulsory, subsequently again mortgaged 
such share to one Bhola Nath and a certain other person, by two separate 
registered deeds, both dated the 3rd October, 1872. 

Bhola Nath and his co-mortgagee obtained a decree on these deeds, 
in execution of which the share was sold on the 23rd October, 1876, the 
mortgagees purchasing the property. Baldewa having obtained a decree on 
his deed sought to lu'iug the share to sale in execution thereof. On the 
day fixed for the sale Bhola Nath and his co-mortgagee satisfied Bal- 
dewa’s decree, and then instituted the present suit against Baldewa and 
tl )0 mortgagors to recover the amount which they had paid on account 
of Baldewa's decree. 

Both the Courts below dismissed the plaintiffs’ suit. The plaintiffs 
preferi'ed au appeal to the High Court. 


JUDGMENT. 

[199] Spakkie, J.—Both the bonds wei’e executed in 1872, and as 
far as the deed of plaintiff, appellant, is affected, the registration law in 
force at the time of its execution was Act VIII of 1871. By S. 50 every 
document of the kind mentioned in clauses (a) and (5) of S. 18 shall, if 
duly registered, take effect as regards the property comprised therein 
against every other unregistered document relating to the same property, 
and nob being a decree or order, whether such unregistered document be 
of the same nature as the registered document or not. But S. 18 applies 
to documents of which the registration is optional. The registration of 
the deed of plaintiffs was compulsory. We need not interfere. Act HI 
of 1877 does not, we think, apply. The unregistered document in that 
Act (S. 50) means one nob registered under Act VIII of 1871 or that Act, 
although executed after the 1st July, 1871. But still the Act introduce 
for the first time clauses both of S. 17 and S. 18, by which introduction w 
[200] registered documents take effect henceforth as against unregistered 
documents of which under the Act the registration is optional, subje^oj 
course to the explanation in the section. Whereas S. 50 of Act Vlljp 
1871 gives a preference to registered documents of the kind mentioned |d 
clauses {a) and (5) of S. 18 over the unregistered document, subject again 
to the explanation added to the section, so that by Act VIII of 1871 it ^ 
only the duly registered documents (though registration is only optionw 
which take effect against the unregistered documents. As the doenmen 
referred to in this suit were both executed after the 1st July, 1871, 
before Act III of 1877 came into force, the former Act would 
apply. We agree with the lower appellate Court that no 
fraud between the defendants having been established, and - 

having been passed in favour of the first mortgagee, there was 
prevent the sale of the property in execution of that decree, if . 
chose to satisfy the decree for their own purposes, they do not t ^ 
seem to have any legal claim upon defendant, the decree-holder, 
refund of the money so paid by them. We affirm the decree of the 
appellate Court, and dismiss the appeal with costs. 
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FULL BENCH. 

Present: 

Mr. Justice Pear$o}i, Mr. Justice Turner, Mr. Justice'SSpankic, 1879 

and Mr. Justice Oldfield. March 25. 

Shimbhu Narain Singh [Plaintiff] v. Bachcha and another Full 

[Dcfemlants) [2oth March 1879]. Bench 

2 A. 200, _ 


Act XVIll of 1873 (N.W.P, Rent Acf), S. 95, Cl. (n)—Decision of title—R qs Judicata. 2 A. 200i 

The determination ol a question of title by a Revenue Court, on an applica¬ 
tion under Cl. I?i). S. 95 of the Rent Act. by a dispossessed tenant, for recovery 
of the occupancy of laud, i? res judicata, and cannot again be raised in a Civil 
Court, as the Revenue Court could not have disposed of the application without 
determining such question of title. {Per Pearson and Turner, JJ.) 

Per SPANKIE, J., and OLDFIELD, J.. contrd. The jurisdiction of the Revenue 
Court in the matter of an application under Cl. (n), S. 95 of the Rsnt Act, is con¬ 
fined to the determination of the immediate matter of the application—the dis¬ 
possession of the tenant otherwise than by law. 

[F., 3 A. 81 (84); Appr., 15 A, 337 (389 and 390); R., 7 A. 148(151). 18 A. 270 (272) 

(F.B.).] 

JUDGMENTS OF THE DIVISION COURT. 

[201] Turner, J.— Ths respondent, complaining that she had been 
illegally ousted from an occupancy holding that had devolved on [202] 
her by inheritance, applied to the Revenue Court, under S. 95 of .\ct 
XVIII of 1873, to be restored to possession. Her application was granted. 

It was competent to the zamindar on the hearing of the application to 
contend that the respondent was a trespasser and had no title. The 
question was raised and decided rightly or wrongly. The zamindar now 
sues to be maintained in possession of the holding. The respondent 
pleaded the order she had obtained from the Revenue Court; that order in 
> my judgment is a conclusive answer to the suit. The Legislature having 
been pleased to declare that no Civil Court shall take cognizance of any 
i dispute or matter on which an application might be made of the nature 
i mentioned in S. 95, we are unable to review the order passed on such an 
application in a civil suit; as between tlie landlord and tenant it is final. 

< The appeal therefore fails, and the decree of the lower appellate Court 

^ must be affirmed with costs. 

i Spankie, j.—A ssuming that the original defendant, now represent- 

) ed by Bachcha and Jhingari Kuari, made an applieation to the Revenue 
Court, under Cl. in), S. 95 of Act XVIII of 1873, for the recovery of the 
occupancy of the land from which she had been wrongfully dispossessed. 

^ I cannot hold that the order of the Revenue Court on that application 

^ would be a bar to the determination of the plaintiff’s claim in this suit, 

r I apprehend that " wrongfully dispossessed” means " wrongfully dispos- 

^ sessed ” because the landholder had not proceeded in accordance with 

^ the provisions of the Rent Act. If that were the case, the Collector could 

restore her to possession. But he was not at liberty on that application 
^ to determine finally whether or not the plaintiff here, as the landholder, 

w had the right to recover the cultivatory possession of the land, on the 

^ ground that the occupancy right had lapsed on failure of heirs to the late 

I occupier. The landholder, who denies that defendant was his tenant 

I was unable to obtain relief from the Revenue (!)ourt either under S. 93 or 

8. 95. In ray opinion therefore this was a suit of which the Civil Court 
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not only could take cognizance (and this the lower Courts admit), but 
that the determination of the issues involved in the case was not barred 
l)y liic order of tlie Revenue Court on the application of the original [203] 
defendant. The lower appellate Court should have tried the appeal on 

tiie merits. 

The plaintift' appealed to the Full Bench, under Cl. 10 of the Letters 
Patent. 


2 A. 200. 


JUDGMENTS OF THE FULL BENCH. 


[203] Pearson, J.—I am not very well able to reconcile the first and 
hist grounds of the appeal. In the first it is contended that no question of 
title hy right of succession was directly at issue. In the last it is admitted 
that tlie point for determination was Avhether the last tenant bad left an 
heir who could legally claim a right of possession of the land. The real 
question raised, tried and decided in the application made by Mussammat 
Sukhia in the Revenue Court, under Cl. (n), S. 95 of Act XVIII of 1873, 
was whether she was Khedu Kuari’s widow and heir. Such she claimed 
to be, and because as such she was entitled to retain his holding, she alleged 
her dispossession by Raja Shimbhu Narain Singh to have been wrongful. 
Her claim rested on no other ground, and if the Revenue Court was not 
competent to determine the question wliether she had or had not a right 
to the holding hy inheritance from her husband, it could not have dis¬ 
posed of her application. But an application such as she made can only, 
under the provisions of S. 95 of Act XVIII of 1873, be entertained by 
Courts of Revenue, and no other Courts can take cognizance of any dispute 
or matter on which such an application might be made. The decision is 
res judicata and is not open to re-adjudication in the present suit. The 
provisions of S. 95 seem to be opposed to and to preclude the view that, 
Avheu questions of right are determined on applications made thereunder, 
tlie decisions of the Revenue Courts are not final and may be challenged 
in the Civil Courts. 

I would therefore affirm the decision of the Division Bench, and 
dismiss the appeal with costs. 

Spankie, J.—Since the hearing of this case, I desire to add that 1 
retain the opinion which I expressed when the case was [204] before the 
Division Bench. It appears to me that the Full Bench decision of the 
Presidency High Court in Guru Das Boy v. Ram Narain Milter (li^ 


very much in point. The same principle must apply to this case. 

Oldfield, J. —The plaintiff sues in the suit before us to eject e 
defendant from the land in suit as a trespasser. The defendant alleg^^ 
she is the widow' of a former tenant, and has a right to 
tenancy as bis heir, and it appears she has already made an 
in the Revenue Court to recover possession of the holding. She 
alleged that the plaintiff had permitted her to take possession and rec^ 
nised her tenancy and had subsequently dispossessed her. In that m 
her right of succession as heir, and the fact that she had 
as a tenant and so succeeded to the holding, were disputed. The - 
ant Collector before whom the case came inquired into and decide 
she bad a right of succession, and that she had taken possession 
holding on the death of her husband, and that plaintiff had ^ g^er 
of the holding to others, but he did not decide whether plaintifi 
recognised her tenancy, and on this finding he allowed her ■(. no* 

recovery of possession. The question before us is whether toe s 


(1) 7 WJl. 189. 
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brought IS cognizable by a Civil Court, and whether the decision of the 
Nevenue Court is final. 

I cannot see how the matter in dispute in this suit can be otherwise 
than cognizable by the Civil Court, for it is certainly not a matter on 
iTn^^ ^PPl'eation could be made by the plaintiff in the Revenue Court 

recognised tenancy, but 

the question at issue is whether defendant is a tenant or trespasser 
whether she has a right or not to succeed as heir to the former tenant’ 
lliis is a question peculiarly within the province of a Civil Court to 
determine. Nor can I consider that a decision of a Revenue Court which 
may have been passed on such a point in the course of deciding an apnli- 
cation preferred under S. 95, Cl. («). Act XVIII of 1873. will be bind- 
ing as a final decision of a competent Court. I concur with Hr. Justice 
Spankie in the view he takes. The jurisdiction of the Revenue Court in 

, [205] under Cl. (k), S. 95 of Act XVIII 

I V confined to the determination of the immediate matter 

01 the application, the dispossession otherwise than by law of the tenant 
see lOnKjoivlee Sinyh v. Uosscin Bitv Khan (1). It seems to me that it 
was not intended to give the Revenue Court when disposing of such appli- 
^tions a jurisdiction to decide finally (jucstions of title or succession under 
Hindu law. The Act seems to recognise a distinction between suits and 
applications, for the former are alone provided by the Act with a regular 
procedure under chapter vi. In the former also the decisions on questions 
of title wou d come before the Civil Court by way of appeal, whereas there 
18 no appeal to a Civil Court in the latter. These are considerations which 
may make one hesitate m holding that it was intended that decisions 
should be final on matters outside the immediate object of the apnlication 
and otherwise peculiarly cognizable by Civil Courts. 

The appeal should be tried by the lower appellate Court on the 
merits. 


1879 

JiARCH 25. 

Full 

Bench. 

2 A. 200. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 

Rageu Nath Das {Plaintiff) v. Ashraf Husain and 
ANOTHER {Defendants). [25th March 1879.] 

2 A. 252. 

MorVjage—Claim for compensation—Setoff— C.P.C (1S77) S 111 

[D.. 16 M. 290 (291).] 

ni8Ba°who if 3, Ashraf Husain Khan and Sharif-un- 

mssa. who each owned certain shares m a garden, jointly gave a usufrur 

teri of five years 

and Hingan LaU interests under this mortgage were sold in execution of 
a tlecree, and were purchased by Raghu Nath Das who, in .January 1878 

Khan and Sharif-un-nissa, the term of the m^drtgage 
having expired, to recover Rs, 569-4-0, the money due under the mortgage 

{!) 7 B- L. R., at p. 679. 
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same character as they 611 inTe plain iffs 

property mortgaged as security for money lent d^s not mtf 
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therefore allow the plaintiff’s appeal.^ "" sepaiate suit {-2). We must 
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2 A. 205. 


FULL BENCH. 

Present; 

s,r Sol^ert StuaH Kt., CJnef Jusnce, d/r. dnsf me Pearson, Mr. JusUce 

bpankie and Mr. Justice Oldfield. 

In the jLiTTEn op the Petition op Gur Dayal [2;7th March 1879.] 

Afcgfsirate o, DistrU, 

MaSe 

order the prosecutioo of a person for eivine false evirlihn competent to 

of the first class; before whom the offencf has been^ommiUPd” Magistrate 
sanction. j,uch powers vest in the Magistrate of the District ’ 

JUDGMENT. 

to US in revision, had been charged ^an^kierbefo^r th^^T^^’ ^PP*^cant 
of the First Class under S. 411 of the Indian p Magistrate 

the Criminal Procedure Code as an alleaed t-i of 

perty. The evidence against him consisted chi0ay°ot°stat°^^° 

four dallals, residents of Allahabad, but these wav/ statements made by 
and untrustworthy that the Magistrate dkmi ®^®P*°*ous 

then applied to the Sessions Jud7e untf g S " 

Code for permissio n to prosecute the dallals for Procedure 

^ Ruteerumm(»n Opadhya v. GriJ^^d q^j - under 

(2J Scanlanv. Merrold, 10 W ■^nund O^adkya, 7 Wym. Rep. 218. - 
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Ss. 193 and 211 of the Indian Penal Code, and such sanction the Judge 
gave by an order dated the 15th August, 1878. Subsequently, on a deci¬ 
sion by a Division Bench of the High Court of Bombay, Melvill and 
Pinhey, JJ., being brought to his notice, by which it was ruled that the 
Magistrate of the District, and not the Sessions Judge, had the power to 
give the sanction contemplated by S. 468 of th? Criminal Procedure Code, 
he recalled his order and cancelled the s.inction he had given : and, in my 
opinion, he clearly had power to do this. 

The same question arises in this Court in a revision case before Mr. 
Justice Oldfield, who has referred the matter to a Full Bench, and we are 
now, after argument at the Bar, to decide the question. 

I generally concur in the ruling of the High Court of Bombay. To 
ray mind it is unnecessary to make a nice examination of the Criminal 
Procedure Code for the purpose of ascorcaining the relative position and 
powers of the different judicial officers in particular cases and in particular 
circumstances, for it is clear to me that the present case must be disposed 
of by the construction to be put upon S. 468 read with S. 37 of the Criminal 
Procedure Code ; and with reference to the latter section I do not appre¬ 
ciate the distinction which was taken at the hearing between the Magis¬ 
trate as an executive and the ^lagistrate as a judicial officer. No doubt 
S. 468 contemplates a purely judicial proceeding, but that view of the matter 
is, in mv opinion, not only not inconsistent with S. 37, but that section 
helps us to interpret S. 468, by providing as it does that all Magistrates 
shall be subordinate to the Magistrate of the District. The word “ subordi¬ 
nate ” it will be observed is not in any way limited or qualified, but applies 
to the jurisdiction of the Magistrate of the District in all its plenitude, and 
with reference to all that officer’s duties and powers, judicial as well 
as executive. Indeed S. 37 would have been of little value if it had 
[208] bo bo read as only applying to the executive functions of Magis¬ 
trates. This view of the section is made still more clear by the express 
provision that neither the Magistrate of the District nor the subordinate 
Magistrate shall be subordinate to the Judge except to the extent and in 
the manner provided by the Act, and the power to sanction a prosecution 
for perjury committed before a Magistrate of any of the three classes is 
clearly not within such an exception. In fact it appears to me that for 
the purpose of applying S. 468 to such a case as that now before us, the 
term “ Magistrate ” in S. 37 and that of “ Court ” in S. 468 are convertible 
and have the same meaning: and—although I do not attach so much impor¬ 
tance and force to interpretation clauses in Acts of the Legislature as is 
sometimes claimed for them, holding that they should not bo read merely 
by themselves, but that they may be controlled and limited by other 
express provisions of the same law, and as a consequence, that if inconsist¬ 
ent with and repugnant to such other provisions they may be disregarded— 
yet they frequently are very useful, and in the present case we ought not to 
ignore the definition of “ Criminal Court” in S. 4 of the Criminal Proce¬ 
dure Code, which considered in connection with the two other sections of 
the same Code I have remarked on, viz., Ss. 468 and 37, places the true 
view of the question now to be decided beyond any reasonable doubt. 

My answer therefore to the question referred to us is that the Ses¬ 
sions Judge had no power to sanction the prosecution of Hira Lai and 
others, but that such sanction should have been sought at the hands of 
the Magistrate of the District. 

Pearson, J.—Magistrates and Sessions Judges are included in the 
terms “Criminal Courts" defined in S. 4 of the Procedure Code. It is 
impossible to suppose that the Sessions Judge mentioned in S. 37 does not 
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tlie procedure of Courts of Ci-iminnl® t r Procedure Code regulates 
Ofuniou, Ire read and llrm-et7 S' ^68 must, in my 

appears that the Court of a Subordinate' aiIcI'T ■^' 

Court of the Magistrate of the Di rict‘he 
rolates, unless [209] the Procedure Code hT. .“y “."hich S. 468 

Subordiuato -Magistrates shall be subordinate to"th''^'^q 
suci, provision has been made Mv ansulV^ i No 

the Full Bench is therefore in the negath^ ‘o 

whether Uie^SessionT Judge tafpote“’unde?t 

to sanction a prosecution, under Ss. 2n' and 193 / r 

Code in the particular case giving rise to the relfenoe ““ 

An Assistant Magistrate of the First rin<!Q vnf, % 
accjuitted person to prosecute thp m i • refused permission to an 

sections cited above. \he party^Lsirous^tnT"^ 

complainant applied to the sLions f^Sainst the 
The Sessions Judge gave permission bnfonK-^ sanction to do so. 

that when sanction to prosecute lias Hpp recalled it, holding 

ordinate to a Magistrate of the Kr fcifs " Magistrate sub 

may be made to the Magistrate of the KstHct 'l ‘o Prosecute 

Sessions Judge." he made to the 

"t' KS'."; SllTbS"'“• ••»■ 

was committed or “of some other ciurt to offence 

nate,” is necessary. A "Criminal ColIl■^ " ’s subordi- 

Judgo or Magistrate, or body of Judees nr includes every 

trying any criminal case o^ogaged^^^ inquiring into or 

Act X of 1872:-and there are fourg Les of r — P/'^f^eding-S. 4 of 
India, vh., (i) The Court of at Criminal Courts in British 

Court of ^he M^istt of t &ciats‘'rt'^|‘l"'^"^ 

Maipstiate of the First Class; (iv) The Court of ’q of the 

of 1872. In every District howevt th° ® --^ot X 

First Class appointed by the Local Goreri me“nrV“-''‘ Mirfiistrate of the 
trate of the District, and he is to exercise tbi- "i1® ‘he Magis- 
poivers of a Magistrate,-S. 35 of Act X of tyo R “ ‘he 

of the District, the Local Government mv an the Magistrate 

as It thinks fit to be Magistrate of the Flirt i “'i “""V f her persons 

appointed, when inquiring intoortiv nunnv Magistrates so 

any judicial [ 210 ] prooeedinc are .,..1 f criminal case or engaged in 
all these Magistraie^ ,rmale tb ‘tte^rth'^ 
tact, but neither the Magistrate of the Air . Magistrate of the Dis- 
Magistrates are made subordinate to the ci ■ ‘Subordinate 

extent and in the manner AtTded by 1 e ‘h® 

It IS contended that S. 37 of the A^f- —S. 37 of Act X of 1872. 

Magistrates to the District Magistrate in^fh° 5^ subordination of 

such subordination is not of a fudicial chamT capacity, that 

of the First Class is not subordinatr o th^ r. ^ Magistrate 

District, but to the Court to which appeair^ Magistrate of the 

Magistrates of the First Class ordinarilv ll n. T the 

Mnfli f “akes no provision subordinatinc Session. 

Magistrates solely in their -ecutive 
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subordination both of the District Magistrate and Subordinate Magistrates 1879 
to the Sessions Judge to the extent and in the manner provided by the g?. 

Act. When wo consider what is the extent of the subordination to the - 

Sessions Judge provided by the Act. it appears chiefly to be limited to cases 
committed for trial to the Sessions Court, to cases coming regulaily 
before the Sessions Judge in appeal, and to those instances in which, 
under S. 29o of Act X of 1872. he may at all times call for and examine 
the record of any Court subordinate to himself as a Court for the 
purpose of satisfying liimself as to the legality of any sentence or order 
passed, and as to the regularity of the proceeding of such Suboidi- 
nate Court. In some other respects, however, herea ter to be mentioned, 
the Magistrates are subordinate to the Sessions Judge. It is, however, 
worthy of notice that a Magistrate of the District has the same power by 
S. 295 as the Court of Session has over the Courts of the Suboidmate 
Magistrates. '* Any Court of Session or Magistrate of the District may 
call for and examine the record of any Court subordinate to such Couit 
or Magistrate for the purpose, &c., &c., Here there is a 

cognition of the subordination of Courts of &Iagistrates to the Magistrate 
of the District for a judicial purpose, that of ascertaining whethei tbeie 
are anv grounds for revision, and for the purposes of this particular sec¬ 
tion every Magistrate in a Sessions Division is to be deemed suboidmate 
to the Sessions Judge of the Dkisioii. Tins is an lilustiation of tlie sub¬ 
ordination of the Magistrate [211] of the Distnc and of ^uhor^^ 
Magistrates to the Sessions Judge as provided by the Act. I have used 
the words “ judicial purpose." that of ascertammg whether there are any 
grounds for revision, because under S. 296 both Sessions Judge and Dis¬ 
trict Magistrate, are called upon to exercise their judgment, and if they 

think that the judgment sent for under S. 29o is contraiy to law oi that 
the punishment is too severe, or is inadequate, such CouH oi 
may report the proceedings for the orders o the High Court. By the 
second clause, in Sessions cases, if a Court of Session or Slagistrate of 
the District considers that a complaint has been iinpropeily dismissed, oi 
that an accused person has been improperly discharged by a subordinate 
Court, such Court or Magistrate may direct the accused peibon to be 
committed for trial. This illustrates the manner in which the Sessions 
Court or District Magistrate is to deal with the Subordniate SIagisti ate. 

So again by S. 298 as amended by S. 31 of Act XI of 187-1, the Court 
of Sessions may direct the Magistrate of the District by himse f. or any 
Magistrate subordinate to him, or the Magistrate of the District may 
direct any subordinate to make further inquiry into any complaint which 
has been dismissed under S. 147. Here the extent of subordination is 
clearly laid down, and it will be observed that, when the Magistra e 
of the District acts under this section, his authority extends to a Magistiate 
of the First Class. Those parts of the Code which deal with commitments 
to a Court of Session and to appeals sufficiently show to what extent the 
Courts of the Magistrates are subordinate to the Sessions Judge in respect 
of the cases which come before him as a Court of Session or Judge of 
appeals, and do not require further consideration. But the Act provides 
for the subordination of the Magistrates to the Sessions Judge some 
other cases, as for instance the Sessions Judge can in any case, whether 
there be an appeal on conviction or not, direct that an accused person may 
be admitted to bail, or that the bail required by a Magistrate be reduced 
—S. 390 of Act X of 1872. He can also order or refuse a commission for 
the examination of a witness in cases under trial by a Magistrate—S. 330 
•of Act X of 1872. On the other hand S. 328 appears to give the Magistrate 
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section a Court of Anneal and th« nicf. ; ? ^ ^ Under this 

Courts to those of the Magistrate Thp superior 

an appeal against the order of a ^ 

!,.' -n 4-1 Ui°omLl^26tot“x°of 

some e.^enilud^LlirsuboIdJi^te’^^^^^^ 

also to the Sessions ,Tud°e C tt t District, as 

Magistrate of the First CIas“s is to he 11 ’’^'<1 <lo''’n that the 

District only so far as is prov ded by tt Tf fh ° 

tratoof the District nor the qnhV 1 /Magis- 

the Sessions Judge'■^ce^ are subordinate to 

Act S ‘^7 Tf ^ 1 ; ' ^ , ® manner provided hv 

trates shall’be subordinate^t^SieST such Magis- 

e.xclusivelv to M^g s rats in th!! ® '"I® '' not point 

their judicial character, except so't a's'tf Act'“‘ f 
to the Sessions Judge It has been eonfe 1 n J'*’®™ subordinate 

nature of the subordtatit of A Ma “ hf 

Sessions Judge or Slagistrate of the "n f ■ . ,• ‘ ® ‘he 

following question -To whe n to the 

decision ? But this is, as we have st^nt t Magistrate’s 

true test is to be found in the wots ’ttepf to tl,e“°t''r' 

be made to the Court of that application is to 

are - except with the sanetiorof the 

offence was committed, or of some other Court-^i^ oi against which the 
subordinate.*' Nor has the Zt Md X Court is 

else, that in respect of an application of fhp i or anywhere 

j Magistrate’s Court is subordinate to that of H by 

and therefore his interference would appear to th ®®?sions Judge, 

has the same powers as the Macistrato f n Class, it is urged, 

tbe [213] latter actLg as a Criminal ^’-efore- 

a Criminal Court superior to that of tho fn. "" ^^^rms of S. 4 is not 
be said to be subordinate to it in the sense ‘I’^'efore cannot 

Magistrate of the District is specially annnJnf’l''®'^ ‘>10 

^ent, and he exercises thSu^ hfs Dktf i 

may have been divided into divisions-8 4(1 “ “'>‘'’o“fib the District 

trate of the First or Second aassTav be H A Magis- 

of a District, and the officer so appointed ex ^ “ Division 

upon him under the Act, or unde^any law ffiTThe f ® conferred 

subject to the control of thA Aforti ^ r » time being in force 

X of 1872, The cllntenf Calso dlPr‘"f ^ 

p acing these Magistrates in Divisions of a °f 

0 the District. Again, every MaSe tn a n" Magistrate- 

subordinate to the Magistrate of the Division ^'1!!'°?. ^ 

however to the general control of the Maski Jbe District, subject,, 

of alf M^gSTo^b^hS^^^^^^^^^ 'ir ‘^^o^lraTnatio^ 

.698 



Full 

Bench. 

2 A. 20S. 


IN RE PETITION OP OUR DAYAL [ALLAHABAD 

Magistrates are made by the Act subordinate to the Sessions Court. 1879 
Whenever then the Magistrate of the District is engaged in any judicial 
nroeeeding although he may not have larger powers in reject to the 

trial of offences and to passing sentences on persons Criminal 

than a Magistrate of the First Class has, his Court is a Cuminal 

Court to which the Courts of the Magistrates except where they are 
made subordinate to the Sessions Judge, unaer the proviso of S. 37, aie 
subordinate. Some doubt was expressed whether the entertamment of an 
application under S. 468 could be regarded aspart of a judicial proceeding. 

B^ut a judicial proceeding as defined in S. 4 includes any 
the course of which evidence is or may bp taken. it cannot be denied 
that any Court to whom a complaint (m the words of S. 468) of an 

offence against public justice is made, would be at '■‘“f ■ ‘ “ 

to examine the complainant, and even take evidence if it thought that 
there was any necessity to do so, in order to enable the Court to deteimme 
Xther or not sanction should lie given. There can the,efore be no 
doubt that any Magistrate or Sessions Judge engaged [214] in deteimmmg 
whether the complaint under the section should be entertained would be 
acting as a Criminal Court. Again, the application made for sanction is 
“ the^complaint.” The sanction may be expressed m Reneial terms, and. 
authority once given, the complaint may be entertained That that is so 
seems certain fL the explanation attached to S 470. tha - -es un^ 
this chapter the report or application of the public servant oi Couit shall 

be deemed sufficient complaint. If so. then the 

individual for sanction is a sufficient complaint under S. 4b8 S. 469 
of the Code, for he appears in Court personally or by pleader, and sub- 

iectSihimseinoe^^ I would say. in reply to the question, that the Sessions 
Judee had not newer, under S. 468. to sanction the prosecution of H ra 

Lal^and others, demanded by Gur Dayal for offences punishable under 

S<? 211 and 193 of the Indian Penal Code. , ,, • i. . f 

Oldfield, J.—The question is whether the Court of a Magistrate of 

the First Class is a Criminal Court subordinate to the Court of Sessmn 
within the meaning of S. 468 of the Criminal Procedure Code, so as to 
enable the Sessions Court to give sanction to entertain a complaint of an 
offeLe against public justice committed before or against the 
Court By S. 37 of the Code Magistrates are not subordinate to Sessions 
Judge except to the extent and in the manner provided by the Criminal 
ProLdure Code, and it is argued that, with reference to this secAon the 
Lgistrate’s Court cannot be held to be subordinate to 
for the purposes of S. 468 . there being no provision making the Magis¬ 
trate subordinate for the purposes of that section. 

But it is to be noticed that the word used in S. 468 is not Magistiate 

but Criminal Court, the sanction is re 9 ^>^d of the Court to which the Cn- 
minal Court is subordinate before which the otfeuce is committed, not of 
the Sessions Judge to whom the Magistrate is subordinate. The argument 
proceeds on the supposition that the term Magistrate in S. 37 and Crimi¬ 
nal Court in S. 468 are used indiscriminately, but S. 4 of the Code contains 
a special definition of the term Criminal Couro. It is something more 
than Magistrate. "Criminal Court’’means and includes every Judge or 
Magistrate, or body [215] of Judges or Magistrates, inquiring into or trying 
any criminal case or engaged in any judicial proceeding. When we find a 
BPeoial definition of the term Criminal Court, I think it is putting a strained 
meaning on the term Magistratein S. 37 to say that it extends soas to include 
Criminal Courts. A Criminal Court may mean and include a Magistrate. 
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Code itself draws, and is important for wid e S w"! ? Jt 

of llagistrates to Sessions .Judges there is n subordination 

that the Court of the Magistrlte of the 

the Court of the Sessions Judge bu L e ? subordinate to 
as a Criminal Court, that is where Tw „ subordination 

seems contemplated and enforced l.v , ®‘®‘.‘^te is acting judicially, 

stance, by the appellate jiiHsiboron of the “ 

Couvt.s, and more parcicularlv hv Hi ‘^ver Magistrates’ 

Session over the Courts of Magistrates 

constitute a subordination within N,e '‘self to 

dealing with the suhordinaVion ofVralTT'“® S- 37 may be 

and not with Criminal Courts I do® foT'^trexecutively, 
interpreting S, 4fi8, which deals with ih^ ‘ K ’ ““eider it in 

lilt he this as it may afl l nve 1 . 

the intention and effect of Ss 295 and eeems to me that 

ordination to the Sessions Court nf constitute the sub- 

by become subordin: c" mt“afc urts wfthin ^ 

1“ S. 468. I think we haveTn S 419 In ‘ d, 
to constitute subordination of Criminal clurts Ct 

With orders passed bv Criminal Pr»n..fct , section is dealing 

Any Court of .Appeal, Sice or “i- “d runs 

passed by a Court subordinate thereto^to be si’ “d’' 

or annul it.” The use here of the wold 

that Courts over which Courts of Anneal ^ ‘o show 

appointed are subordinate to the lat ei fif th ' it«d Revision are 

■0 [216] the Code. This subo^dlnatLn wiU ®nt“oV f 

Sessions Court to exercise any powers over f-Ii« Ar enable the 

than those allowed by the Code. The learned^^rV'^^®'® 

^^mratnx V. Padviaiiabh Pai { 1 } and whn h. decided 

to t e one I have expressed, seem to oonstler thl? t 
ed that the sanction contemplated should be hl? ^ intend- 

which the offence was committed' 

Court, m fact that the Legislature intL.l!r^ ^ *^^^0 High 

of the Magistrates’ Courts to the Sessions r a subordination 

S. 468, but they consider that, in face of meaning of 

applied to S. 468, they cannot give effect to P^’?''^sions in S. 37 

•Xi £sr,'i t 

-.S. —-“i o«... 


(1) 2 B. 384. 
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Present: 

Mr. Justice Pearson and Mr. Justice Spankic. 


Ahmad Bakhsh {Defendant) v. Gobindi {Plaintiff). 

[27th March 1879.] 

2 A. 216. 

Begislration Act (1871), S. 17—Mortgage- 

A bond charging land with the payment of a principal amount of less than 
Rs. 100, in which there is no stipulation preventing the debtor from repaying 
the loan within the time fixed, ueed not be registered. But, if registered, it is 
entitled to take efiect against a prior unregistered bond, which is not compulsorily 
registrable. 

[F.. 12 A. 688 (689).] 

Certain persons, who had given the present plaintiff an unregistered 
bond for payment of Rs. 75 by instalments without interest within 
5 years, charging at the same time certain land with such payment, gave 
also on'11-T—1874 to the present defendant a registered bond for the 
payment of the money charging the same land agreeing to pay the prin- 
cipal amount of Rs. 99 within six montlis after the execution of the bond 
and to pay interest every month on the principal at 2 per cent and 
stipulating that, in the event of default of payment of interest in any month, 
the whole amount specified in the bond should become due at once. 

On 7_8_1874 the defendant in the suit obtained a decree on his 

bond and attached the property on 26—12—1876. Meanwhile the plaint¬ 
iff obtaining a decree on his bond on 24—11—18 <6, attached the same 
land on 15—4—1877, and purchased it in execution of these decrees on 
20—4—1877. The plaintiff in this suit,—the auction-purchaser—, after 
paying the defendant in this suit the sale-proceeds as directed by the 
Court executing the decree, brought the present suit for recovering the 
money so paid to him and succeeded in his suit in both the lower Courts. 
The defendant preferred an appeal to the High Court. 

JUDGMENT. 

[218] Pearson, J.— In the bond executed in favour of the defendant, 
appellant, there was no stipulation preventing the debtor from repaying 
the loan advanced to him at any time within the six months after which 
it was reclaimable. This being so. it cannot be said that any portion of 
the interest accruing on the principal was secured for certain, in the sense 
that it could be definitively calculated and taken into account at the date 
of the execution of the deed. The only amount certainly secured was the 
principal which was below Rs. 100. The bond did not therefore need to 
be registered ; but having been registered is entitled to take effect against 
the unregistered bond executed in the plaintiff’s favour. The property 
was moreover first attached by the defendant, appellant, who, for that 
reason as well as because his bond is registered, is entitled to preference 
over the plaintiff, respondent. We accordingly decree the appeal with 
costs of all Courts, reversing the decree of the lower Courts, and dismiss 
the suit. 
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Present: 

SirEobcrt Stuart. Kt., Chief Justice. Mr. Justice Pearson. Mr. Justice 

Spaiikie and Mr. Justice Oldfield. 


2 A. 218. 


Empress of India u. Sarmukh Singh. [23th March 1879.] 

2 A. 218- 

1. and Extradition Act, XI nf 1872, Ss. 3, O-Offeme commit^ 
ted b}/ Native Indian British subject in Cyprus-Jurisdiction of British Courts. 

_ Held by the Full Bench (Stuart. C. J.. rfissfn/i«j?).-Cyprusis a“Native State” 

Xl'onSTr subjects of Her Majesty within the meaning of Act 

XI 01 18/2. Such a person, a soldier m Her Majesty’s Indian Army while serv. 
mg with his regiment in Cyprus, committed murder, and was charged with that 
offeuce at Agra, after his return with the regiment. Held that the rriminal 

Courts of Agra had jurisdiction to try the case. ' C iminal 

Per STUART, C. J., con/rn.-Cyprus is not a foreign or a “Native State” 
.according to the true intent and meaning of Act XI of 1872. 

[R., 24 B. 287 = 1 Bom. L.R. 678.] 

2 . Crim. Fro Code 1S72. Ss. S88. m~0pi„w„s of Dimsion Court on prelimiraru 

question ofjurisdictxon^Jurtsdiction of Full Bench. preiwiiKa) y 

Where, a Di»(™n Bench of the High Court ordered a Magistrate who refused 
0 try a case no the gcouod of want of jorisdictioo. to make the eoouitrhS 
that he had jurisdiction, and the case came before the PoM ® 

firmatioo of the sentence of death passed on the aTctSd by 
to whom the case was committed by the Jla^^istrate /Lw ni 

SpankieandOtdMd.JJ.. that the Foil Benches noi prfeiu^ed by JL mder 
of the Division Bench, from considerinff whether tho or..,,.;!* ’ oytne order 

of competent jurisdiction, in determining whether such seoteocerould be c°on 

JUDGMENTS OF THE FULL BENCH. 

[222] Stuart C. J .-This is a reference for oonSrmation of a canital 
sentence passed on the accused Sarmukh Sin^h hv fha t j ; 

military forces on the occasion was an Indian regiment tho® 1 M 
Infantry, and in the regiment was a man named Sarmukh Singh On the 

mint 

death by a shot from a rifle Bred® it wITboU^ed, bTsaShS 

Vinces of India, he was handeVter tofei^U 

trial, and the case came before the Cantonment Ain J?cf for 

purpose of commitment. But the CantnnmAnf for the 

had no jurisdiction to entertain the 

sent back to the Commanding OffiAPi* fb • P’**so°er to be at once 
to that effect; [223] Therrunon an «n v intimation 

of the Criminal Proirrrsrde was '^S^de bv 

commitment for trial to the Court of Session at Agr? 0^ Ip Jicafe 
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coming before fi Bench of the Court, Pearson and Turner, JJ., (1) the ac- 1879 
cused was not represented, while the Government Pleader appeared for the 28. 

Crown. The case was therefore heard ex parte, and in the result the appli- _ 

cation for revision was granted, the Bench being of opinion, from their 
reading of Act XI of 1872, that notwithstanding that the facts had occur- lULL 

red at Cyprus, the civil authorities of Agra had jurisdiction to entertain BencH. 

the case, and the Cantonment Magistrate was ordered to inquire into the _ 

charge. The inquiry was accordingly made, and the accused committed 
for trial on the charge of murder before the Sessions Judge of Agra, who, 
after hearing evidence, convicted the accused, Sarmukh Singh, and sen¬ 
tenced him to death. 

On the case coming up to this Court again for confirmation of sen¬ 
tence, and feeling serious doubts of the soundness of the decision in favour 
of the jurisdiction at Agra, I directed the case to be brought before the 
Pull Bench by the following order: “ In the ordinary course this case 
should go before a Bench of the Court for confirmation of the capital 
sentence, but the peculiarity of the procedure that has taken place is 
such that I consider it ought to be heard by myself and the Judges of 
the Court in Full Bench. The reference to us for confirmation of the 
sentence assumes that the Magistrate and Judge of Agra had jurisdiction 
to entertain the case, and it has been so decided by a Division Bench of 
this Court. But the proceeding was entirely ex parte, and the question 
may be reconsidered. I therefore direct that this case be brought before 

a Full Bench of the Court.” t. v. 

The case came before a Full Bench accordingly, when Pandit Aju- 

dhia Nath, a ple ader of this Court, appeared for the accused against the 

(l) Order by Pearson, J., and Turner. J., dated 24th .Tanuary, 1S79. 

“The ninth section of Act XI of 1872, the Foreign Jurisdiction and Extradition 
Act. declares that all British subjects. European and Native, m British India, inay be 
dealt with in respect of offences committed by them in any Native State as if such 
offences had been committed in any place within British India in which any such subject 
mav be or maynot be found, and in S. 3 of the Act the term ‘Native State ’ is defined as 
moaning, in reference to Native Indian subjects of Her Majesty, all places without and be¬ 
yond tho Indian territories under the dominion of Her Majesty. Cyprus is a place without 
and beyond the Indian territories under Her Majesty’s dominion, and is therefore a Native 
State as defined in that Act. Consequently tbc prisoner being in the Agra Cantonment 
may be dealt with in respect of the offence it is alleged he has committed in Cyprus as 
if such offence had been committed in the Agra Cantonment. The Indian Articles of 
War are not inconsistent with the provisions of the Foreign Jurisdiction Act to which 
we have referred. Although the titles of Articles 170 and 171 are inaccurate, the 
former declares that any person subject to the Articles who. at any plaw in Bntish 
India within the jurisdiction of any Court of CriminalJustice established by Her Majesty, 
or by the Government of India. &c.. is accused of any offence against the Indian 
Penal Code, and not included in the foregoing Articles shall be delivered oyer to the 
nearest Magistrate to be proceeded against according to law ; and Article lil declares 
that such offences when committed by any person amenable to the Articles, shall in any 
place out of British India be cognizable by a General Court Martial. The prisoner is 
accused in British India within the jurisdiction of Courts of Criminal Justice establish¬ 
ed by the Local Government; be must be delivered to those for trial, the offence of 
which be is accused not being included in the Articles which precede Article 170. The 
Magistrate is directed to hold an inquiry and to proceed according to law. The prisoner, 
a sepoy in the 18th Native Infantry, was accused of having committed murder in the 
Island of Cyprus, and was in custody under that charge in the Cantonment of Agra. 

The Military authorities desired that an inquiry into the charge should be made by the 
Cantonment Magistrate, and for that purpose the prisoner was sent to the Cantonment 
Magistrate’s Court and a charge preferred. The Cantonment Magistrate has declined to 
hold an inquiry on the ground that he has no jurisdiction. We may observe in passing 
that no record of the proceedings was framed by the Cantonment Magistrate. This 
should have been done and the grounds stated on which the Magistrate arrived at the 
conclusion that the charge was not cognizable by him. The Government has applied 
to this Court to order the Magistrate to inquire into the charge, and in our judgment 
it ia entitled to the order,” 
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confiimation of the sentence, on two grounds, the first of which was that 
march 28 . the murder IS said to have been committed by the appellant in 

- Cyprus the Sessions Judge of Agra had no jurisdiction to try the appel¬ 
ant on thau charge ; the second ground [224] was on the medts and^^for 
the purpose of this judgment need not be further referred to 

On the reference for confirmation of the sentence coming on for 
consideration the Junior Government Pleader took the prefiminary 
objection that the judgment of the Division Bench could not he called in 
ques ton m such a proceeding, but that contention we had no difficulty In 
disallowing. Uy colleagues Mr. Justice Spankie and Mr. Justice OldLd 
ia \0 gnen cogent reasons against such an objection, and in all they sav 
on this subject I concur But I may add. it appears to me, th^such an 

OoT By S ' 288 ’it i ^ fi! ^7Procedure 

Uocie. b. 288 it is provided that, m any case so referred whether 

tried with assessors or by jury, the High Court may either conSm 

the sentence, or pass any other sentence warranted by law, or may annul 

the conviction and order a new trial on the same orL nmenrll^ ^ 

or may acquit the accused person;” and any sentence warranted bv^kw 
includes of course any judgment, sentence, or order autliorised by S 297^ 

The argument was then addressed to the principal question raised Kv’ 
the lefeience, viz., w'hether the Court at Agra had iurisdietinn f 

accused for the murder alleged to have been committed by him in Cyprus^ 

judgment of the Division Bench has' on ^flec h T” ^ 

The question is one purely of law, and Cnis foHts solution onTh' 

tor the trial of offences committed in pkLs bevo fBri ."sh f 
the extradition of Criminals." Other Acts of t 
and of the British Parliament were reared to but at best H ^'=8>slature 
me to serve merely as illustrative of what hnd’hnnn ^ • ‘ 
commission of and trial for offences under dffflnt “ul 
circumstances, while they did not apnear to me t analogous, 

argument tor the Crown. These Acts and r''’® 

the Indian Articles of War, beLg Act V of fsRQ ^ 

Acts of the British Parliament Cnr. P‘'°''>sions in two 

III. c. 52, S. 67. I shall a33 Geo. 

authorities, but meanwhile I desire to direct 

upon the true [22S] constructbrorwh elf 

cient for that purpose mludgmfnt Z t T'' 
deration begins by referring to S 9 and fi 

“ Native State " there, the inteimretaHl ® “eaning of the words 
S. 3 of the Act is referred to it hpinn oe ®^P*'6Ssion as given in 

enough to include not only Indian Na'tive^Sf^t'^ *w*'^f*^ definition is wide 

part of the world without and hpvnnrl u -f^u otherpkces in any 

the Island of Cyprus is a “ Native Statr”’^ 

definition. And no doubt if thi« 'yithin the meaning of the 

reference to or connection wUh anv“othTr f 
hensive enough to include not onL r the Act. it is compre- 

habitable globe. Can that ‘‘place’* in the 

the Legislature when it passed tMs ^pf^ meaning and intention of 

t. The Act itself shows Mmt lhVn f 

;s to be applied, and we have“S' o loVk to thf 
these limits are. It is remarkable that tf P''®‘‘““e to see what 

~ ■"-» "i™!. z 
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term “Native State” simply by itself and without the least regard to 
such a guide and light in the interpretation of Acts of the Legislature as 
the preamble. The preamhlo is as follows ; Whereas by ti’eaty, capitula¬ 
tion, agreement, grant, usage, sufferance and other lawful means the 
Governor-General of hidia in Council has poioer and jurisdiction within 
divers place beyond thelimits of British India; and whereas s»u/i power 
and jurisdiction have from time to time been delegated to Political Agents 
and others acting under the authority of the Governor^General in Cowicil ; 
and whereas doubts have arisen how far the exercise of such power and 
jurisdiction and the delegation thereof are controlled by and dependent on 
the laws of British India; and whereas it is expedient to remove such 
doubts, and to consolidate and amend the law relating to the exercise and 
delegation of such power and jurisdiction, and to offences committed by 
British subjects beyond the limits of British India, and to the extradition of 
criminals; It is enacted. &c.” The purpose, intent, and limits of every¬ 
thing in the Act are thus plainlyseon, and Native State means and means 
only a place so defined, that is. a place where by treaty, itc., the Governor- 
General [226] of India in Council haa jurisdiction, and Cyprus certainly 
is not such a place. The Government of India have no power and jurisdic¬ 
tion there, no more than that Government has power and jurisdiction in 
all the capital towns and countries not only of Europe but in the four 
quarters of the globe. This is what the ruling of the Division Bench not 
only leads to, but necessarily involves. In support of that ruling the two 
forms of the definition as given in the Act were referred to as shewing 
that places such as Cyprus were clearly within the meaning of the first 
part of the definition, and which states that Native State” means, in 
reference to Native Indian subjects of Her Majesty, all places \yithout and 
beyond the Indian territories under the dominions of Her Majesty, and 
this arguendo was contrasted with the other part of the definition, which 
says that 3 “ Native State” means, “in reference to European British 
subjects, the dominions of Princes and States in India in alliance with 
Her Majesty.” But so far from affording any contrast to the first part of 
the definition, it is simply to my mind, as regards the expression “ Native 
State,” another way of saying the same thing, unless it be supposed that 
the Legislature of India were anxious to provide against the possibility of 
there being understood to have contemplated the application of the Indian 
Penal Code to Englishmen on account of offences committed in England, 
or any part of Europe where there is established law and properly con¬ 
stituted tribunals. Both parts of the definition read by the light of the 
preamble mean one and the same thing, viz., a “ Native State,” where by 
treaty, capitulation, &c., the Governor-General has power and jurisdiction. 

Allusion was made at the hearing to the third and fourth sections of 
the Indian Penal Code, Act XLV of 1860. S. 3 provides that “ any person 
liable by any law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the limits of the said territories, 
shall be dealt with according to the provisions of this Code for any act 
committed beyond the said territories in the same manner as if such act 
had been committed within the said territories.” This raises, in a some¬ 
what loose way, the same argument we have had to consider under Act 
XI of 1872. It is to be observed that the Indian Penal Code was passed 
in [227] 1860, and came into operation on the let January 1862, and 
therefore long before the passing of Act XI of 1872, and it affords there¬ 
fore no assistance in interpreting the words “ Native State ” as used in 
the Act, although I think it can only mean “ Native State ” within^ the 
purview of its preamble. And by S. 4 of the Penal Code the words “the 
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ilominions of any Prince or State in alliance with the Queen ” are to mv 
m.nd p a,nly eynonyjnous with “ Native State ■' as used in fct XI o' 

the sense of heinlis a " Native State ” in 

oifim in?, n object to but 

foieipn to the Queen s Government? I think it may be cravelv doubted 

Wl,etl>er Cyprus is such a •' Native State ” or a ’ “ Nati™ State ' in 

an\ sense u hateyer. It has for the present been ceded by the Turkish 

O nernmont to the Crown of England. This is shown by the Sv 

be ween the t™ powers called “ Convention of defensL al hnci 

fhpY'^i’ signed the 4th June 1878 and by 

1 st aiticles of which it is, among other things provided as follows' 

In order to enab^ England to make necessary provision for execut ne 

hei engagements His Imperial Majesty the Sultan further consents to 

and'fhe T f 7'- “ administered Eiujland " 

and tlie Island is accordingly occupied by military forces directly under 

l e control and command of the Queen's Government, and it is governed 

and in all lespects fully administered, bv English officials and it 

a: 7Tot 1872 "“'r “i! -w w “It ;:ip ^bv 

from being a place in the sense of a " N,U ve State ' wiH o!t' '7 

the dominion of Hm- Majesty, it is dire^Uy^lmittere^^tTH^'oS 
and is iindei Her Majesty s dominion and control ’ ’ 

provide more effectually for the nunislimont nf ff ^ ^ 

Foreign States,” and which to sav trt r fr i committed in 

to the argument for the prosecution ll Incites i'he 7 

Regulations which it states it r 999 l v ^ vaiious old Indian 
and uniform, and also to ^ effectual 

provides that “all subjects of the British by S. 2 it 

in the civil or military service of the said 

such service, and for six raonth <5 iff-oiM ^e'ernment, while actually in 

have dwelt for six months within thn ^ Persons who shall 

ernment of the Eas“ the Gov- 

tones, who shall be apprehended the said terri- 

into the custody of a Maa/stratc iritJ ' n territories or delivered 

prehended, shall be amenable to the law forfait “I>- 

them loithm the territory of anu PnrJ.^! d ■ committed by 

bailed or committed for trial as hprPTff ' cr Siufe, and may be 

as would warrant their being held tl ‘='’’‘5““ 

offence, if it had been committPfl w'm ■ °':L for the same 

speaks for itself, the expression Foreipn T'^^^ British territories.” This 

not such a place as Cyprus butanv'E State plainly meaning 

other words, “ Native State ” whilp" or in 

can only be intended teirUorie 0 n " ” 

rom those of a “ Native State ” theie ‘^‘^tinguished 

tones occurs in otiier sections of tbp’Apf u-f^erri- 
is defined to mean the Gownior or Cnt ^' ® Government ” 

persons having supreme executive or other person or 

M the committing i/anSm t/7 or place to 

ble as a law to be carried ou t Inr h °“ly 

to the British territor es and on th oth?7 

States. S. 9, the last section of this Icf Native Princes or 

of this Act, .3 not undeserving of notice; 
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it provides that the authority given to the Government may also be exer¬ 
cised by any Commissioner or other person acting in the civil service, a 
provision which is consistent with the other portions of the Act, and which 

it would surely be absurd to apply to Cyprus. 

With regard to the Indian Articles of War, Article 171 has been 
referred to. It is there provided that “ in any place out of British India 
offences against the Indian Penal Code, and not included in the foregoing 
\rticles shall, when committed by any person amenable to these Articles, 
be cognizable by a General Court Martial [229] to be convened by any 
oflicer who is empowered by warrant, or Order in Council, or by Article 77, 
to appoint General Courts Martial.” Now it appears to me that the fair 
inference from such an express provision is that, in contemplation of the 
Legislature which passed it. there was no other law on the subject, and 
the trial by Court Martial was the only and sole proceeding intended for 
offences against the Indian Penal Code committed in places out of 
British India by persons subject to the Articles of War. Such offences 
are distinctly and expressly so specified, and we are not left to surmise 
suggestion such as is necessary in order to favour the reading of the 
term “Native State” as maintained by the prosecution in this case. 

The next authority referred to in support of the conviction was the 
29th section of the Act of Parliament. 20 Geo. III. c. 57, as showing 
that the jurisdiction of the Courts in British India over any of the King s 
subjects could be extended so as to include cognizance of offences com¬ 
mitted beyond British territory, and not only in India, i.c., m States 
governed by Native Princes, but in other parts of the world. But m my 
judgment the 29th section has exactly the opposite effect, for it plainly 
appears to me to limit the extension of the authority of the Courts in 
(luestionto the countries or parts of the world specially selected and 
named, and that not only no other places but that no general or indefinite 
extension of jurisdiction was intended. The 29th section of 26 Geo III 
c 57 is in these terms: “That as well the servants of the said United 
Company, as all other of His Majesty’s subjects resident or to be resident 
in India shall be and are hereby declared to be amenable to the Courts 
of oyer and terminer and goal delivery, and Courts of general or quarter 
sessions of the peace, in any of the British settlements in India, for all 
murders, felonies, homicides, manslaughters, burglaries, rapes of women, 
neriuries. confideracies. riots, routs, retainings, oppressions, trespasses, 
wrongs and other misdemeanours, offences, and injuries whatsoever, by 
them done, committed, or perpetrated, in any of the countries or parts of 
Asia, Africa or America, beyoml the Cape of Good Hope, to the of 

Magellan, within the limits of the exclusive trade of the said United Com- 
pany, whether the [230] same shall have been done, committed, or per¬ 
petrated, or shall hereafter be done, committed, or perpetrated, against 
any of His Majesty’s subjects, or against any other person or persons 
whatever.” It will be observed that the countries or parts of the world 
to which this section was to apply were Asia, Africa, or America beyond 
the Cape of Good Hope, to the Straits of Magellan,” a definition and des¬ 
cription which by no contrived meaning or ingenuity could be made 
to apply to Cyprus or any other place in the same position or relation to 
the British Government or the Government of India. , . 

The only other authority in support of the conviction I need refer 
to was another Act of the British Parliament, the 33 Geo. HI. c. 52, and 
S. 67 of that Act. I was, I confess, not a little surprised that this S. 67 
should have been referred to on behalf of the Government, for it is not 
only plainly inconsistent with the conviction of the accused by the Agra 
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Court, but it supplies an express definition of the lands or territories to 
March 28. application was to be limited altogether at variance with the 

nieanmg attempted to be put upon the term " Native State ” as that is 
used 111 Act ->I of 1872 S. 67 of the 33 Geo. Ill, o. 52, is in the follow- 

A r. ^subjects, as well servants of the 

said United Company as otliers, shall be and are hereby declared to be 

amenable to all Courts of justice, both in India and Great Britain, of 

competent jurisdiction to try offences committed in India, for all acts 

mjuiies, wrongs, oppressions, trespasses, misdemeanours, offences, and 

committed in any of tlio lands or territories of any Native Prince or State, 
or against their persons or properties, or the persons or properties of anv 

rln>u.‘nf's S'""® manner as if the same had been 

H'® ls‘'*'‘lories directly subject to and under 

itirc Iv n I'"’"'-" The words here used are thus made 

a, d iL ° -V?- ''®f'’®'ns offences 'committed in India." 

a d thoexpiession Native State" must be similarly limited. This provi¬ 
sion tiierefore of the 33 Geo. Ill, o, 52, is an authority direotinnd 
expiessly against the jurisdiction of the Agra Court in the present case. 

L-idlj I have now, I think, adverted to all the principal authorities 
referred to in support of the conviction and of the applicathoT for 

thei, fail to afford that support, but that their weight, it not their 
distinct and express bearing, is entirely in the opposite direction. The 
conclusion therefore at which I arrive is that Cyprus is not a “ Native 
State within tlie meaning of Act XI of 1872, that in fact it is not a 
Native btate m any sense. It never was and is not now a “ Native 
btate m relation to Turkey, for it was and in some sense still is part of the 

tlm FnilM ^ be otherwise in its relation to 

tlie Lnglish Crown and Government, nor can we make it so by any inter- 
pretation of our laws. ^ ^ 

But there is another and most serious consideration which I feel bound 
to notice, VIZ., whether it is within the powers of the Indian Legislature 
not to pass such a law as Act XI of 1872. hut a law capable of such a 
instruction a^s necessary m order to sustain this coiivictiL of Sarmukh 
Singh In othei words can the Government of India in its legislative 
capacity pass a law for trial and punishment in rpcn^of nf iv 

mitted in other territories and iurisdictTo^go d'^nd admti^f hT' 
and equally representing the Crown and GoveZenfo EnglaT' u 

the answer to these questions in the J-think 

disputed. On this subject our attention was ‘directed to 
expressed by Wheaton in his International T opinions 

Ss. 111-113. Wheaton there lays down thal'^erj oveS Ztl?’ 

pendent of every other, in the exercise of its judicial 0^01 ®Bufth11 i 

position must of course be qualified hv nvn! ? I general 

arising out of express comnarf quoL exceptions^ to its application 

and acts of confederation, by ’which the 

with other States, for some common purp s SuhLTf^'^r “ " 
tions, the judicial power of everv ^ ^^bject to these excep- 

power.- Wheaton goes on ?n legislative 

every independent State then extend*! w'fL judicial power of 

I-' •. - -iSx’s "E‘i; “SiS 
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on botird its public and private vessels on the high seas, and on board its 
public vessels in foreign ports : (3) to the punishment of all stick offences by 
its subjects, wheresoever committed.’' This last sentence would require 
more precise definition even if Cyprus was truly a Native State within 
the meaning of Act XI of 1872, without the tribunal and procedure 
afforded by the Articles of War. Wheaton further lays down as follows: 
“ By the Common Law of England, which has been adopted in this respect 
in the United States, criminal offences are considered as altogether local 
and arc justiciable only by the Courts of that country where the offence 
is committed. But this principle is peculiar to the jurisprudence of Great 
Britain and the United States, and even in these two countries it has 
been frequently disregarded by the positive legislation of each, in the 
enactment of statutes, under which offences committed by a subject or 
citizen, within the territorial limits of a foreign State, have been made 
punishable in the Courts of that country to which the party owes alle¬ 
giance, and whose law be is bound to obey. There is some contrariety 
in the opinions of different public jurists on this question: but the pre¬ 
ponderance of their authority is greatly in favour of the jurisdiction of the 
Courts of the offender’s country.” The legal doctrine which it is here 
admitted is paramount in the British and American Courts, mz., that 
criminal offences are local and triable only where committed, appears to 
be qualified in a rather doubtful manner, on the authority too of certain 
jurists among whom there is a difference of opinion, although the weight 
of authority favors the jurisdiction of the offender’s country, and the views 
so stated assume their application to a distinctly foreign State. But i is 
unnecessary to pursue the subject further, as. I think. I have shown that 
Cyprus is clearly not a foreign or Native State according to the true 

intent and meaning of Act XI of 1872. . • 

For all these reasons I am of opinion that the convic-ion in the pre¬ 
sent case cannot stand, seeing that it rests on the authority of a Court 

which was without jurisdiction to try the accused. i n a i 

Pearson, J.—The question of jurisdiction raised by the first plea m 

appeal, and decided by Mr. Justice Turner and myself on [233] the 24th 
January last, and now brought before the whole Court for reconsideration, 
is in so far as it relates to S. 3 of Act XI of 1872 simply whether Cyprus 
is or is not without and beyond the Indian territories under the dominion 
of Her Majesty ; upon this point tliere is no room for discussion. The 
provisions of S. 9 of the Act appear to be quite within the competency 
of Legislature, and to be not less consistent with sound reason and good 
policy than conducive to the interests and ends of justice. 

Apart from the question whether Cyprus is a Native State as defaned 
in S. 3 of Act XI of 1872 is the question of the construction to be put on 
the 170th and 17l8t Articles of War. I entertain no doubt that the con- 
Bbruction placed by Mr. Justice Turner and myself in our proceeding of the 
24th January last is correct. 

The evidence on the record fully convicts the prisoner of the offence 
of murder, and there are no circumstances which would warrant a modifi¬ 
cation of the sentence passed upon him by the Agra Sessions Court. I 
would dismiss his appeal and confirm the sentence. 

Spankie. J.—A preliminary objection was taken by the Junior 
Government Pleader, that this Court bad no power to review under S. 297 
of the Criminal Procedure Code the ruling that the Cantonment Magis¬ 
trate of Agra had jurisdiction to inquire into the charge of murder prefer¬ 
red against Sarmukh Singh. The Criminal Procedure Code provides that 
no judgment or final order, once signed, shall be altered or reviewed by the 
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Court wiiich gives such judgment or order; we are not now asked to review 
the order ot the Division Bench which directed the Magistrate to com¬ 
mence tlie inquiry That order was not a final order or judgment in the 
case. It was a preliminary order. At the stage at which the case has 
non aimed, we arc called ujMn to consider whether we can confirm 
tne sentence of death passed upon the prisoner who has been convicted of 
muidei. All aiipeal lias been preferred from the sentence passed by the 
• essions Judge and the question of jurisdiction has again arisen. The 

unde, ’r ‘ “‘‘S Court, and I do not 

undoistand how we are precluded from determining this question of 

M-mi'shI't? 'determining whetlier or not the 

M, gi t ate should make an inquiry, a Division' [234] Bench of the 

dp had ruled that he was competent to do so. If we come to a 

coiTl nor there was no jurisdiction, then the commitment was bad, we 

f'ilP 1 \ ‘ j I * ^voulcl be competent to aunu 

trou. f f ' u jurisdiction, it would be mons- 

to coinnipn '*• <di>-eoting the Magistrate 

to coniinence his preliminary inquiry. 

Cn the jroint of jurisdiction I see no possibility of differing from the 
ained Judges who directed that the inquiry should proceed. Act XI ot 

IW ® the trial of offences committed in places bevond 

Butish India, and for the extradition of criminals. It is called the Foreign 
Jurisdiction and Extradition Act. The definition ot Native State may be 
aibitiary but ii must be accepted. There is no doubt whatever of'the 
ower of legislation to pass sucli an Act in regard to the native subjects of 
he Empress, and if this be so, the object of the Act being to jrrovide for 
th„ punishment of offences committed by them beyond British India as if 
they had been commuted iu British India, Cyprus or any other foreign 
countiy would be a Native State,” in reference to the prisoner in this 

case, within tlie meaning of the Act. I also accept the view taken by the 
learned Judges as to Articles 170 and 171 of the Articles of War Tliere 
aie no grounds whatever for not accepting the decision of the Sessions 

on the 24fch January 1879 rr,. ® J'idges of this Court 

Criminal Procedure Code and^^lhpcrVrf' of the 

Agra to inquire into the charge against Cantonment Magistrate of 

order the learnedJuclges held thlt thV Aa,- r and m passing the 

tain the charge. jurisdiction to enter- 

of for confirmation of the sentence 

is incumbent on us and dealing with it. it 

sentence, to satisfy ourselves that the ’ ^ 

be passed by the Sessions Tildes is one which could legally 

against a review of an order of the natu;: of thelVyvhtrWb^er ma™ 
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in this case. The only express prohibition contained in the Criminal 1879 
Procedure Code against altering or revising orders is m b. 4b4, and tuat march 28, 
section refers to judgments and final orders given under chapter xxxiv on - 

conclusion of a trial in any Criminal Court. , at 

On the question of jurisdiction I concur in the view taken by Mr. 

Justice Pearson and Mr. Justice Turner in their order of the 24th January 
last. Act XI of 1872 is an “ Act to provide for the trial of offences com¬ 
mitted in places beyond British India, and for the extradition of criminals. 

S. 1 makes it apply to “ all Native Indian subjects of Her Majesty witboub 
and beyond the Indian territories under the dominion of Hei-Majesty, 
and by S. 9 “ all British subjects, Kuropcan or Native, m British India, 
may be dealt with in respect of offences committed by them in any 
Native States as if such offence? liad been committed in any place withm 
British India in whicli any such subject may he or may not be 
and “ Native State ” is defined in S. 3 to mean, m reference to Na^tive 
Indian subjects of Her Majesty, all places without and beyond the Indian 
territories under the dominion of Her iMajesty ; m re.erence to European 
British subjects, tlio dominions of Princes and States in India in alliance 
with Her Majesty.” It has been urged that it could not have been intend¬ 
ed that the term ” Native State ” should include a remote counti-y like 
Cyprus, that the term Native State is not a fitting term to apjffy to States 
beyond the Peninsula of India, Imt such a consideration as this cannot be 
allowed to override the plain language of the Act. which admits of but one 

interpretation, namely, that all places witliout Jhp 

territories under the dominion of Her Majesty are Native States in the 
[236] sense in which the term is used in the Act. And the objection 
deserves little weight when we find lliat the term is used in different 
senses in the Act. when referred to Native Indian subjects and European 
British subjects. The term took the i)lace of that of teiritoncs of any 
foreign Prince or State” used in Act I of 1849, and that it was intended 
to have a very extended application is shown by some alterations m the 
language of the Act as passed, and as it was hist mtioduced. The 
Governor-General in Council was given under a previous draft of the Act 
power to establish Courts for trial of offences comrnitted in the territoiies 
of Native States and Princes in and adjacent to British India, and for 
the appointment of Justices of ihe Peace in such State or terntory whereas 
in the Act as it was passed tliese powers can be exercised within any 

country or place beyond the limits of British India. / n : fuu 

I should l.avo scarcely thought it necessary to enter so fully m o this 
point, but for the stress which was placed on it by the prisoner s pleadei. 

Cyprus is therefore clearly a Native State within the meaning of the Act. 

It was also pointed out that by a proviso m S 9 no charge as to any 
offence shall be inquired into Bntisli India unless the Political Agent, 
if there be such for the territory in which the offence is said to have been 
committed, certifies that in liis opinion tlie charge is one which ought 
to be inquired into in British India, bub this proviso only applies if there 
be such ” a Political Agent in the territory, and it has not been shown that 
any such Political Agent, that is. as defined in S. 3, any officer represent¬ 
ing the British Indian Government, was established at Cyprus, ihe 
prisoner can therefore be dealt with in respect of the offence alleged to 
have been committed in Cyprus as if such offence had been committed m 

the Agra Cantonment. „ 

Referring to Article 170 of the Indian Articles of War, ^ Any person 

subject to these Articles, who, at any place in British India within the 

jurisdiction of any Court of Criminal Justice established by Her Majesty, 
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March 23. ^^7 against tiio Indian Penal Code, and not included in the fore- 

_ Articles, shall be delivered over to the nearest Magistrate to be 

proceeded against according to law.” 

[237] The Penal Code applies to British India, i.e., the territories 
defined in the 1st section of the Code, and had the prisoner been accused 
at Agiaof an otfence against the Indian Penal Code he would have been 
delivered over co the nearest Magistrate to be proceeded with according to 
law. and the effect of S. 9 of Act XI of 1872 will be to permit his being 
dealt with for the offence committed in Cyprus as if it had been committed 
within British India and the proceedings which have been taken are there- 
fore (luite according to law. There is nothing in Article 171 inconsistent 
with effect being given to Article 170. 

The crime of murder is clearly proved against the prisoner, and in my 
opinion the sentence of death must be confirmed. 
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Present: 

il/r. Justice Pearson and Ur. Justice Oldfield. 


Madho Das and others {Plaintiffs) v. Rukman Sevak Singh 
AND OTHERS {Defendants). [28th March 1879.] 

2 A. 287. 

C.P.C. (1859), S. 377—Uevieto of judgment—Limilaticn. 

An application foe review of judgment cannot be granted after the proper time 
on grounds which should have been, but were uot. urged at the hoar?ng^of suit’ 
unless just and reasonable cause were shown to the satisfaction of th® Court for 
nob preferring it withm the time allowed by law. 

JUDGMENT. 

[288] Pearson, J.—This appeal has been pending here for more 
than two years because one of the defendants, respondent, viz.. Eukman 
Sevak Singh, who is a “inor, was not properly represented. He is now 

i.4sm.i,l b, Jb, 1.,,, Co.,t m lb. 296b 

review of a former judgment dated 23rd August 1873 Thp 3 • ■ 

favour of the plaintiffs, appellants; but one of he cronmk of fh •° 

that the minor aforesaid was noi duh ^presented i^ 

hifbXff^lM F289l7he rLiew mFliroS t °° 

f = ^ =‘9-a'” 

lb offers of the delay of more that i-wn ’ explanation which 

evidence has come L LTd whth could IVL 

in regular appeal No. IsAiIstT 
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as guardian of Eukman Sovak Singh, minor, defendants, 

Kishna Earn, plaintiff, respondent. In that case, ™ ^ 

action then in question between the parties aforesaid. Idle 1°““ 

■ed that the minor’s mother was competent to act in the “ 

his guardian, and, as she had net 

estate bv tlie Civil Court, was not bound to obtain its sanction to her 
proceedings The obiect of tiling the iudgment containing the remark 

aforesaid was to support tho contention that the mmoi ^ 

mortgage-deed executed by his mother as his guardian ■" tl'e P^pp®^ 
case. The judgment so filed was not properly speaking p/'^pppp ^ 

It was merely authority in support of a contention which should Jiave 
teen urged upon the Subordinate Judge when hearing the case in the 

WeTonot say that the grounds set out in the application for review 
were not good grounds for granting a review, nor can they be called in 
region But: however good they were, the application “uld not be 

granted unless just and reasonable cause "'.P'® 
fhe Court for not having preferred it within the 

Tn this case no such just and reasonable cause was shown, ihe letereoce 
o Us Court s judgment dated 13th .August, 18^, was a mmc blind 
Thfl areuinent to which that judgment gave countenance and the othei 
argumfnts and statements contained in the application might have been 

adduced within the proper time. n.-nntini? the 

[290] The lower Court was not therefore warranted ^'“8 ‘ 3 ® 

appliLtion and reviewing its former judgment f 
We accordingly allow the objection taken here on behalf of the “'"p 
spondent and dismiss the appeal with cost, and set aside the judgment 

And decree dated the 29th November 1876. 
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EAJAH KISHENDAXT EAM m) rajah MUMTAZ Al. khan (Plff) 

[28th March 1879.] S C.198 - 

8 0 198=3 Buth. P.0.3. I.A. 148=4 Sara.watl'8 P.C.J. 17=5C.L,R. 213. js^th.P.C.J. 

1. Purctm, hy mcrlyay.. of oubordinole tmuye, i» reject of „u,yt„ei property ^ 3 ,^^ , j 

Seiemptum. „1 a zemindari purchased with his own 

Where the usufructuary mortgagee existed in respect of it. and SaraBwatt's 

funds certain subordinate fctrf tenues ^ prj 17-B 

merged them in ^b^t^uk instead of ^ circumstances of the 

the mortgagor was held ’ ent to the mortgagee of the mortgage C.L.R. 213. 

case, the subordinate ® ufm^o purchasing the sub-tenures, 

amount, plus the sums expended by nim in pu 6 

tB .,1 O.’W.N. 174, 14 C.P.L.R. 169, 33 0. 1212, 8 0.0. 121, 11 0 0. 183, 12 0.0. 97.] 

S. Efftet of sale of equity of redemption. 
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encumbnincers. and ultimately for the mortgagor. The estate, if purchased by 
a stranger, passes into bis hands free from all the encumbrances. 

? '07 ; 33 C. 92 = 9 C.W.N. 989; 33 C. glollo CW.n! 

H / ; o o. ij.K. 1 hj 

3. Semble.~l. Acqiihilion by viortgngor and mortgagee. 

Generally, most acquisitions by a mortgagor enure for the benefit of the mort¬ 
gagee, increasing thereby the value of the security; and similarly, any acqiiisi- 

flr'Tt are accretions to the mortgaged property, or substitutions 

for it, and, therefor^i, subject to redemption, 

[R.. 25 A. 10 = 22 A.W.N. 17G.] 

ScniUe 2-Every purchase by a mortgagee, of a sub-tenure existing at the date 
of the mortgage, cannot bo taken to have been made for the benefit of the 
mcr gagor so as to enhance the value of the mortgaged property, and make the 
forms the sub-tenure, subject to the right of redemption on equitable 


[R.. SC.P.L.R. 105.] 

JUDGMENT. 

[201] Sir James COLVILE.—The facts of this case, though some 
ot tliem were originally contested, are now hardly in dispute, and may be 
snortly stated. ^ 

On the 22nd May, 1846, Raja Umrao AH Khan, described as the 

/einindar of Ilaka Utraola {the father of the respondent), executed in 

lavour of 1 ande Ramdutfe Ram (who is now represented by his brother the 

appellant) an instrument of mortgage which is at p. 2 of'the record The 

nature of the interest so mortgaged, or intended to be mortgaged will be 

afterwards considered. At present it is sufficient to state that the deed 

purported to be a usufructuary mortgage of the villages specified in 

the schedule to it, redeemable on the re-payment, at a certain season of the 

year, of Rs. 36,000, the principal sum secured; the mortgagee entering 

into possession, and taking, until re-dempfcion. the rents and profits of the 

mortgaged property m lieu of interest. Of those villages, two. viz., Panipur 

and Mubarakpur, have m some way ceased to belong to the estafi^ • fl.A 

others have (at p. 129 of the record) been conveniently divided into seven 
separate classes or groups. 

Immediatly after the execution of the deed, the mortsaffee attemnfpd 

to enter mto the actual receipt of the collections from the lands comprised 

in the mortgage, but was encountered by tbe opposition of a number of 
persons, who claimed to hold a l or most of those vilipnp. •* numoer ot 

■birt’ tenures, the effect of which was to make So hem H ' ''""r 
of the [202]villages comprised in his tenu.Sndering onlvTol sm” 
and payments to the Eaja of Utr.aola. The resistance of he iS seems 
to have been m a great measure successful • and ii- rr^uJl ^eems 

have been found in the suit that the birts were valid and ^^1 
tenures at the date of the mortgage - nnd i-bof fi ^ subsisting sub- 

the different villages comprised fn toe'lsl, M Jth'td 6toof'to''''' 

classes or groups above referred to were purchased IwTh ^ f 

time in or before the year 1849 f ‘ mortgagee some 

comprised in the remaining fh.i a the villages 

or their representatives. Thus stood^^thrriglT'T^K ” birbias 

of the annexation of Oudh ^ at the time 

the mortgagee appearfio^ha^ £ Canning’s proclamation, 

contained in the seven grouns md H ®Qgage for all the villages 

talook. subject of cou.frtTthe ri^h ^ 

otner sub-tenant, to a sub-settlement. subordinate zemindar, or 
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In December, 1870, and in the course of the settlement of 1879 

the province, the respondent, as tlie son and representative o'original jg, 

shisTis ‘S-lirtss 

“ .,r - 


5C. 198=^ 


cause. 


rantain Forbes the Settlement Officer, in bis proceeding of the St issnth.P.C.J. 
November 1873 found that at the time the mortgage-deed was executed 637 - 61.4. 
«,e mortgagor's right ami interest in the property mortgaged was limited „5=1 
to the annual levy of a village tax, called bhent, and of ceitam market garaawati’s 

“ - r c tV:;’ 

ing in amount, may be hold t°standi 

:^rfm;t;eTsrenror:he^oi.|n:m::t demand, and that the right and 

tnLrest STfined was all that the llajah of Utraola was competent to 

r,A oil thafe was conveved uncior tli6 iTioitgtiRe^dcGcl. 

“"''This moS eTng un<L- a remand. Captain Forbes was not com- 
ihis pioceemng e g ■ j- | . i^ut. from the above finding, it may 

petent to determine he ca e iudicml 

L"dlem«t the Superior title as ibovc decribed, subjects to the m interests 

““ to! S of themh June, 1874, 

decided that what was co.Keyed 1 .^ the_^moilgage 

able by the moitgagor . . . estates covered by the deed of 

and unrestricted proprie ^O the mortgagee as 

rnortgage He Ueated t ^ to allow the 

made on behalf of ^ ® ded on such acquisitions. 

formernothmgfoi \\hatho h. I n judicial Commissioner, 

This ]udgment was on ,,rms :- 

whose order of the 9th Febiua y, of Kbera, 

" The by Umrfo All Klian, ancestor of plaintiff, in 

favour of defendant, IS decieedi pays to defendant the further 

and if the plaintiff at the ‘""o , j ' .p.gnter on the estate with all the 

sum of Rs. 3,139, ^o - b on .tied „ be fail to pay 

rights and privileges now enjoy d redeeming the mortgage, 

the further sum of -igUfg and interests of the hrtta 

defendant will be entitled to re . Bankata 

zemindars purchased by ^.i^bts as an absolute 

Ganeshpur, Sanapar and It ■ “ te plaintiff, paying to the plaintiff 

riS'E ”4—.—»• " 

cross-appeal, and, ving the purchase-money of the birls, 

to this, can the ^ ^edeere ‘ho estate as it is now enjoyed 

plus the original ”°'',‘8oeo-““ ^ j any case to retain the rights 

“zwc 5“ "X. - •" •“ 
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under-proprietary tenure in subordination to the talookdar, and to have a 
sub-settleiDent on that basis. 

Tl.e issue thus evolved from this lengthy litigation is a narrow, but 
a nice and somewhat difficult one. 

The appellant originally insisted that what was mortgaged was the 
mere light to receive a malikhana allowance ; and he still insists that the 

Tf to the hiris; that those 

estS’ps 1 W I “o^’or the Rajah of Utraola, were distinct 

estates , that the plaintifl is not entitled to redeem more than his ancestor 

moitgaged, and that the appellant or his brother was, notwithstanding the 
1 “Ortf gee, entitled to purchase, and must be 

for teVwn hinefi"" ' ' 

proposition that 

e\ei\ purchase by a mortgagee of a sub-tenure existing at the date of the 
mortgage rnust be taken to have been made for the benefit of the mortgagor 
so as to enhance the value of the mortgaged property, and make the whole’ 
termf sub-tenure, subject to the right of redemption upon equitable 

luortgaged is a zemindary in 
Louei Bengal, out of which a putnee tenure has been granted, or one 

within the ambi of winch there is an ancient mokurari istemrari tenure, 

a moitgagee of the zemmdary, though in possession, might purchase with 

his own funds and keep alive for Ins own heneht that putnoa or mokurari 

tn such cases the mortgagee can hardly he said to have derived from his 

Znf T"'’ for making the purchase, which 

would not be possessed by a stranger, and may therefore be held entitled 

equally with a stranger, to make it [20S] for his own heneht. In such cases’ 

hi'res^® "n^u’ to fulfil his obligations, would not 

be ■■osumabie by the zemindar, and the zemindarv would always hive 
been held subject to the mokurari. ’ nave 

Their Lordships nevertheless have come to tlie conclusion though 
not without some doubt and difficulty, that the decision of the'judicfal 

The first point to be considered is what is the true construction of tho 
t°lf plitir toli."The"’d:lrTv‘:s t^t understanding ol 

had desclndeTL'lle mllttgll'fi^m 

lo“we7to ule'plsseTIion® o“ lifllid' vl(lig;;"an7l 7 'f Puldelld- 

With the Government for the oavment ^nf ’ ^to engagement 

shall have nothing to do with the profits of th^^^^^ ^ ^Q^oi-tfiagor) 
ries which may be done to it T Jhoii k \ f the inju- 

when I pav the said sum (the Rs onnV to redeem the estate 

month of Bysack, w hen thore n r«’ ^the 

If any one appears to lay claim to thesTid^^ standing on the ground. 

to defend the suit, with which the Pind i it will be my duty 

last stipulation obviousirnoint. M o m to do.” The 

^ the whole zemindary, and is in the^^nnt ^ ^ paramount 

The other stipulationsVainlv nfa?;^ ^ for title. 

.........»b. *. i,, 
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nriviledes. and powers of a zemiudar, as between him and the sub-tenanta ; 
that he was to take the profits of it, and defend it against the injuries 
done to it; and. further, that it was in the contemplation of both parties 
that he might take possession of the villages, and receive the collections 
from them. This construction is consistent with the decisions of all 
the Courts that have dealt with the case. All have negatived the [206] 
original contentionof the defendant, that the plaintiff no other right than 
that of redeeming a raalikhana allowance, and have held that the subject 
of the mortgage was the talookdary interest, with ail its incidents, what¬ 
ever that might include. /..v# 

The next point to be considered is what was the natuie of the hirt 

tenure, and what the relations between the and the superior zemin¬ 

dar Upon this, their Lordships were referred by Mr Doyne to the Sett e- 
ment Circular of the 20th January. 1861. l)eing an ofihcial paper issued by 
the then Chief Commissioner of Oudh by way of instructions relative bo 
the regular settlement of the province then about to he made. 

The material paragraphs of the paper are the 18th to the 25th, both 

inclusive. u \ t 

The 18th saysthat hirls were given for whole mouzahs. or patches ot 

lands in mouzahs. and proposes in the first instance to deal with the latter. 
The 19th says These tenures, when granted by the talookdar foi money 
received will be maintained as representing the proprietary rights of the 
Liias who by purchase have acquired the position of intermediate holders, 
and as constituting tlie portion of profits left them by the talookdar. 
And then, after distinguishing between birts given by talookdars and 
those given by mere thikadars. and treating the latter as nob entitled to 
jnoso b y "Birls eiven by the original zemindars before the 

X U. ln.Lk :.iU be u|,eld unless the talookd.r 

Resumed them prior to 12G2-63, F. (1855-6)-' The 21s paragraph sa,;s - 
"Birts oE entire mouzahs are very common m Gondah and Gorakpoie. They 
originated in purchases from needy talookdars, and sometimes m clearing 
leases ot jungle land. In the Utraola and Batui Pergunnahs of the Gondah 
districts, the birtias had been in many instances admitted to direct engage¬ 
ments with the Native Government lor years previous to the annexation, 
Tod of course, were settled with, and should have been so at the late sum- 
mary settlement, on the principle that we are not bound to restore to the 
talookdars what they had lost before our rule commenced. The 22nd 
naraianh says "In otlier instances the birtms held under the talookdar on 
LTteims of their b,rt pottalis. These generally were, that 10 per cent, or 

dvhak as it was called, on the amount of thopottahs,[207] should be le- 
dyliaK, as w pottahs, the entire control 

ni vil Xsted^ and. if they threw them up rather 

than accept enhanced terms, they were entitled to 10 per cent, on 

to collections. Sometimes the CagraTh"ys“'™ n 

^t^n^rthe ^ rkrhad“Tet"stripprrofetrvX oXprie'! 

taiy r gnii, nothing was more common than to see several 

several tim®® ’ , with his pottah in correct form.' 

n^acraph says "'Where the birtiah&s lost possession, there is 
^ Ira t^be saTd X are not to restore it to him. but the Chief Com- 
■ is clearly of opinion that the birtias who were found in direct 

missioner is y annexation, or who have uninterruptedly 

whole villages on the terms of their i^tUhs under the talookdars, 
must to maintained in the InU enjoyment of their rights m eubordination 

TH 
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to the talookclavs. It is uo argument that the talookdar may not realize 
more than 10 per cent, above the Government demand. Such hirt tenures 
must be considered an intermediate interest between the talookdar and 
the ryot, and, as such, entitled to be maintained.’' The 25th paragraph 
says, “ The meaning of the term ‘ birt ’ is a ‘ cession.’ It is the purchase 
of a proprietary right subordinate to the talookdars on certain condi¬ 
tions us to payment of rent, which were held to be binding, though un- 
douljtedly often violated by superior power. In Gorakpore the birtias 
were generally admitted to direct engagements, though charged with a 
malikliana of 20 percent, to the talookdar. Here he must deal with the 
superior party.” 

The result of what has been cited seems to be that, under tiie nawa- 
bi, tbeso hirt tenures were presumably carved out of the talookdar’s or 
superior zemiudar’s estate; that they were held under him upon terms 
varying according to the terms of the particular pottah or contract, and 
possibly according to the custom of a particular district ; that they 
did not necessarily entitle the holders of them to engage directly with 
the Government for the revenue: that when such direct engagements[208] 
took place, malikliana was payable to the talookdar; that they were some¬ 
times resumable, and when resumed would fall into the parent estate ; and 
that in all cases the relation of superior lord and tenant subsisted between 
the zemindar and tlie birtias, a relation wliich, in an unsettled state of 
society like that of Oudh under the nawabi, would probably involve more 
or less of power in the former over the latter, and, in dealings between 
them, give to the zemindar advantages which would not be possessed by 
a stranger. On the other hand, it is clear that birts still subsisting are 
tenures which would entitle their holders to sub-sottlemcnt under “ The 
Oudh Sub-Settlement Act of 1866.” 

The question, however, remains, what was the effect as between the 
mortgagor and the mortgagee of the purchases by the latter of the birts in 
question ? To determine this it is desirable to consider, somewhat more 
in detail, what has been his course of action. 

Upon the evidence in the cause it would seem that, in and after the 
year 1254 F. (1847) (probably the first settlement after the execution of the 
mortgage), the mortgagee was permitted to engage for the whole estate, 
although some at least of the birtias had, in former years, been allowed 
to engage, for the particular villages comprised in their tenures, directly 
with the Government, and that he continued so to do up to the time of 
annexation. The first summary settlement after that event seems how¬ 
ever. in accordance with the policy that then prevailed, to have been 
made with some at least of the birtias, including even those of Itwa who 
are now said to have previously parted with all their birt interests ’ 

It has also been proved that, immediately after the execution‘of the 
mortgage the mortpgee attempted to enter into the direct receiufc of 
the collections of all the villages by force of his talookdary titlo^and 

the interposition. withT SoTt ]^mlldictTon'^ort\e^ the 

any regular trial and determination, by a civil eourt^S the nf 

The nazim may have taken action Merely Ts a S tlb?antr2ot] 

for very in»nshLrabrs“ms,»nvey'fd^Snto^^^ 

nommally to Panda Earn Dntt Ram. There ^!towam^':o rvSeoi 
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the negotiations which led to these contracts; nothing which shows upon 1879 
what basis they proceeded ; how far, in making the purchases, the tande 28. 

was acting in the character, and using the powers, of talookdai, oi how - 

far, in doing so, he was compromising alleged rights which might other¬ 
wise have been successfully asserted for the benefit of the estate. The 
apparent inadequacy of the considertion money affords a strong argu¬ 
ment for supposing that tlie transactions may have been in the “tnre of 
compromises, which the powers of talookdar were exerted to effect on _ 

favoumbe followed on the purchases? Had they been made by 3Suth.P.C.J. 

or on behalf of a talookdar holding under an absolute, as distinguished 537 ^ 5 , 4 , 
from a mortgage, title, tlie tenures would, as a matter of course have 
merged i n the talook. The mortgagee seems, until the institution of the e 
proceedings, to have treated them as so merged. Ho is not shown to » 

Lve taken any steps to keep them alive, as distinct sub-tenures, for his P.C,J. 17-5 
own benefit On the contrary, at the time of the first summary settle- c.L.E. 213. 
ment after annexation, he never sought to engage for these villages as 
iirlia, and on the summary settlement, after Lord Canning s pioclamation, 
he clid in fact engage for them as talookdar, and as parcel of the talook. 

His conduct is not surprising. He probalily did not cotemplate redemption 
(in this very suit he disputed the right to redeem), and be. therefore not 
unnaturally dealt with the hirts as merged m the talook, thereby enhan¬ 
cing the value of the mortgaged estate, of which he expected to become 

Again had the mortgagor redeemed before these purchases, he would 
have resumed his position as talookdar, with the means of dealing on 
favorable terms with hirtms who have proved to have been willing to 
nart with their interests for very inconsiderable sums. The mortgagee, 
takin-' advantage of his position of talookdar de facto, has so acquired the 
hirts and allowed [210] them to merge in the talooka. To allow him now 
to revive these hirts for his own benefit, with the certainty of tenure and 
Lcreased value which the regular settlement will give them, would obvi¬ 
ously alter the position of the mortgagor for the worse, by reducing the 
redeemable estate pro tanlo to a mere right to malikhana, and possibly 

rendering the talook no longer worth redemption. ^ ^ . 

Their Lordships are therefore of opinion that the Judicial Commis¬ 
sioner had strong grounds for applying tlie which as he explains by 

Wia fliihsoduent Minutes of the 2Gtli January and the 9th Februaiy, 187o, 
be intended to affirm in ids order of remand of the 2Gth March, 1873. In 
his final judgment he says that his intention in sending the case back 
to the Commissioner s Court was to ascertain whether the defendant could 
prove that he had increased the value of the estate by buymg up certain 
incumbrances, and. if so, whether he had any claim on the plaintiff in 

respect of his expenditure on this account . , ^ . 

There was some discussion at the bar on the English decisions, upon 
similar questions between mortgagor and mortgagee. If the principle in¬ 
voked depended upon any technical rule of English law, it would of course 
be inapplicable to a case determinable, like this, on the broad principles of 
equity and good conscience. It is only applicable because it is agreeable to 
general equity and good conscience. And. again, if it possesses that charac¬ 
ter the Umits of its applicability are not to be taken as rigidly defined by the 
course of English decisions, although those decisions are undoubtedly 
valuable, in so far as they recogni;^o the general equity of the principle, 
and show how it has been applied by the Courts of this country. It is 
therefore, desirable shortly to notice the arguments on this point. It seems 
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bo bheir Lordships that, although some of the earlier cases may have been 
qualified by more recent decisions, the general principle is still recognized by 
English law to this extent, viz., that most acquisitions by a mortgagor enure 
for the benefit of the mortgagee, increasing thereby the value of his security; 
and that, on the other hand, many acquisitions by the mortgagee are in 
like uianner treated as accretions to the mort-£211]gaged property, or 
substitutions for it. and, therefore, subject to redemption. The law laid down 
in HakcHtraw v. Brewer, (l) as to the renewal of a term obtained by 
the mortgagee of the expired term, being, “ as coming from the same root,” 
subject to the same equity, has never been impeached. The English case, 
which in its circumstances comes nearest to tlie present, is that of Beo v. 
Bolt and others, (2) in which the principle was enforced against a 
mortgagor. It was there held that if the lord of a manor mortgage it in 
fee, and afterwards, pending the security, purchase and take surrenders to 
himself in fee of copyholds held of tlie manor, they shall enure to the 
mortgagee s benefit, and the lord cannot lessen the security by alienating 
them. It is difficult to see why, as in the case of a renewable lease, the 
same equity should not attach to the mortgagee, particularly if by reason 
of his position as mortgagee in possession he has had peculiar facilities 
for obtaining the surrenders. Some stress was laid upon the case of 
Shaw V. Bunny, (3) in which Lord Romilly, Master of the Rolls, held 
that a second mortgagee was entitled, equally with a stranger, to pur¬ 
chase for his own benefit the mortgaged estate’ when sold under a power 
of sale contained in the first mortgage. An opinion to the same effect had 
^eviously been expressed by Vice-Chancellor Kindersely. in Parkinson v. 
Hanhury, (4) though he decided that case against the second mortgagee on 
the ground of his having had actual notice of an irregularity in the sale 
These authorities, however, do not seem to tlieir Lovdsliips to touch the 
present case. The effect of a sale under a i)ower of sale is to destroy the 
equity of redemption in the land, and to constitute the mortgagee exercising 
the power a trustee of the surplus proceeds, after satisfying his own charge, 
first for the subsequent incumbrancers, and ultimately for the mortgagor. 
The estate, if purchased by a stranger, passes into his handsfree from 
all he incumbrances. There seems to be no reason why the second 
mortgagee, who might certainly have bought tlio equity of redemption from 

stranger, purchase the 

estate when sold under a power of sale created by the mortgagor. Upon 

Tn'rlicM P are of opinion that the decision of the 

■Judicial Commissioner is equitable and correct, and they will humbly advise 

Her Majesty to affirm it, and dismiss this appeal with costs. 

appellate civil. 

Present. 

Mr. Justice Pearson and Mr. Justice Spmikie. 

Gulab Singh {Plaintiff) v Amar Singh and another 

{BeMdants}. [31st March 1879.] 

ZEo/JS;;. Sch. «. Art, lo. 

in PossesXnS^payTatS^Lnualwt^^^ mortgagor should remain 

of such payment." the morf^^^ “^^tgagee. and that, in default 

-r^ p .y ■ --we mi ght sue for actual po ssession, the cause of 


(1) 2 P.W. 511. 

(2) 2 Doug. 709. 


(3) 33 Beav. 494 . 

(4) 1 Drewry & Sm. 143. 
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action for a suit tor pre-emption arises on the date of the deed of ^ 

not from any subsequent date, on which the mortgagee s name may be subsUut- 
ed for that of the mortgagor in the proprietary register; for. 
gageo may not have been in plenary possession of the property from the date of 
the deed, he had constructive possession of it by receipt of interest on the mort- 

gage-mone}\ 

.TUDG^klENT. 


[238] Peausom, J.— On ths 19tli December, 1876, Amar Singb bor¬ 
rowed money from Toba Ram and mortgaged his zamindari share as 
security for the repayment of the amount. The agreement was that the 
mortgagor should remain in possession of his share and pay the interest 
on the loan annually bo the mortgagee, who. m the event of default m 
payment of the interest, was empowered to sue for actual possession ot the 
share By the terms of the icajib^iU-arz the plaintiff contends that he 
was entitled to have liad an offer of the share made to him before it was 
mortgaged to Tota Ram. and he now claims proprietary possession of it. 
The suit was instituted on the 8th February. 1878. and the cause of 
action is said to have arisen on the 19bh of May. 1877. when Toba Ram s 
name was substituted for that of Amar Singh in the proprietary register m 
pursuance of the transaction. The plaint, however, alleges that Amar 
Singh, notwithstanding the mutation of registry, is still m possession of 
the share On the other hand Tota Ram alleges that he has been 
in possession of it since the execution and registration of the deed of 
mortgage. Whether the mutation of registry was merely a precaution to 
secure the mortgagee's interests, whether he has been only hitherto re¬ 
ceiving the interest due to him annually for the morbgapr still in posses¬ 
sion of the share, or whether in consequence of default m payment of the 
interest the share has passed into the actual possession of the mortgagee, 
these are questions which find no answer in the judgments of the lower 
Courts. Bub it seems to us that whether, as Toba Ram avers, he has 
been in plenary possession since the date of the deed, or [239] whether, 
in accOTdance with the tenor of the deed he has only had such conscnic- 
tivo or partial possession of it as is involved in the receipt of interest on the 
loan secured by the mortgage, the plaintiff was equally bound to have 
brought his suit within a vear from the date of the deed, and is not entitled 
to reckon the year from the date on which the possession of the mortgagee 
of the share was rightly or wrongly recognised by the revenue department. 
Concurring therefore in the opinion of the lower Courts that the suit is 
barred by Art. 10, Sch. ii of Act XV of 1877, we disallow the pleas m 
appeal, and dismiss the appeal with costs. 


APPELL.\TE CIVIL. 

Present: 

Mr. Juatice Pearson and Mr. Justice Oldfield. 


Mangal Khan {Defendant) v. Mgmtaz Ali and others 

[Plaintiffs). [31st March 1879.] 

2 A. 239. 

T.a.nd held bv a lambardar as “ khud kashb” atanominal rental-TAability of co- 
sharer for profits—Act XVIII of 1S73 W.P. Rent Act), S. ’^09. 

S '’09 of the Rent Act provides that, in any suit brought by a co-sharer against 
a lambardar for a share of the proBts, the Court may award to the plaintiff not 
only a share of the profits actually collected, but also a sum equal to the 
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plaititifi’s bhare in the profits, which, through gross misconduct or negligence, 
the lambardar has omitted to collect. The application of this section to lands 
held at fixed rents is obvious ; but even were it applicable to lands held by a 
lambardar himself as ” kiuid kasht," a co-sharer cannot succeed in a suit against 
him for a share of the profits, unless he proves that there were profits, or that 
bis failure to realize any was owing to gross negligence or misconduct on his 
part. 

JUDGMENT. 

[240] Pearson, J.—The land in this mahal appears to have been 
recorded as the khud-kasht" of the lambardar ^langal Khan, and to have 
borne a nominal rental of Rs. 79-6-0. In 1282 and 1283 fasli it is stated 
to have been under-let by him in part or in whole for Rs. 23-6-0, and in 
1284 fasli to have lain fallow. 

This is a suit brought by the plaintiffs as co-sharers in the inahal for 
Rs. 115-6-0 as their share of the profits on account of the three years 
above-mentioned. The answer is that, in reference to the facts above 
stated, there were no profits ; od the contrary, a small loss. The lower 
Courts have, however, held him answerable for the rental borne on the 
rent-roll, and the question for our consideration is whether the view taken 
by them of his responsibility is correct. It appears that in April, 1876, 
he attempted to get rid of his responsibility by resigning the holding. 
The Assistant Collector calls it his sir-land, whether rightly or not. in 
reference to the definition in S. 3 of the Rent Act, we liave no means of 
ascertaining. The attempt was disallowed by the Collector. It may be 
a question whether S. 31 of that Act is applicable to such a holding. The 
lambardar’s position as cultivator of the joint land was not that of an 
oi'dinary tenant. His co-sharers in the estate could scarcely have sued 
him as a tenant for the amount entered in the rent-roll [241] as the rent 
of the land, or even fora sliare of it proportionate to tlieir sliares in the 
mahal; although he may have been bound to distribute to them according 
to their shares the profits realised from it after defraying the expenses of 
cultivation and paying the Government revenue and village-expenses. 
S. 209 of the Rent Act provides that, in any suit ))rought hy a co-sharer 
against a lambardar for a share of the profits, the Court may award to 
the plaintiff not only a sliare of the profits actually collected, but also 
a sum equal to the plaintiff’s share in the profits which, through gross 
misconduct or negligence, the lambardar has omitted to collect. But for 
this special provision, such an award could not be made in a suit for 
profits, and it seems very doubtful whether that provision is applicable 
in the present case. The position of a lambardar who fails to collect rents 
fixed on lands held by tenants is very different from that of a lambardar 
who is unable to arrange for the cultivation of lands sometime held by 
him as khid kasht. In the present case even were S. 209 applicable, the 
lower Courts have neither found that more was realised from the land 
than has been accounted for by the lambardar, nor that the failure to 
realise more was owing to gross negligence or misconduct on his part, 
L ^ state of things disclosed by the record, we are of opinion 

that the decree of the lower Courts cannot be sustained. We accordingly 
decree the appeal and dismiss the suit with costs in all the Courts. 


* khud-kasht" is the term 
proprietor cultivates himself. 


applied in the N. W. 


Provinces to lands which the 
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PRESENT : 

Mr. Justice Pearson ani Mr. Justice Spankie. 
Empress of India y. Baloeo Saiiai. [7bh Api-it 1879.] 

2 A. 253. 


1879 

Al'RIL 7. 


Appel- 


1 . 


Pm-tl Co!k, S. 161—Attempt to obtain illegal gratification. 


LATE 


A clerk in the Pension Departnaent, in an interview with an applicant for pen¬ 
sion referred to the difficulties in the way of getting the full pension already 
sanctioned, and, after mentioning two cases in which increased pensions had 
been obtained through his influence, informed him that anything might be 
effected by Karrawai, i.e.. by giving and taking money, and. on the overture 
being rejected, concluded by declaring that he would rue and repent the rejection, 
held that the offence of attempting to obtain a bribe had been committed. 


Criminal. 

2 A. 253. 


[Appr.. 32 C. 292 = 0 C.W.N. 547.] 

2. Criin. Pro. Code. IS72, Ss. 218 , 3 yl—Right of accused person to cross-examine wit- 
nesses for prosecution. 

Where after hearing the accused. hU pleader, being given an opportunity to 
cross-examine the prosecution witnesses, refused to cross-ex.amine them then, 
but said that he would apply to the Court after he had examined his witnesses, 
and the Magistrate discharged the witnesses for the prosecution and adjourned 
the trial for the production of tho witnesses for the defence, held, that the accused 
was not entitled to have the prosecution witnesses summoned on the date fixed for 
the examination of the defence witnesses; held, also, that the Magistrate was 
competent to record tlie evidence for the prosecution, both oral and documentary, 
after the case for the defence had been closed. 


JUDGMENT. 

[254] Spankie, J.—The accused was charged that he on or about 
the 30bh July, 1878. being a public servant, attempted to obtain from 
Abbas All, for himself, a gratification other than legal remuneration, as a 
motive* or reward for showing favour in the exercise of his ofticial func¬ 
tions, and thereby with having committed an offence punishable under 
S 161 of the Indian Penal Code. 

[255] If we accept the evidence of Abbas Ali, it is clear that he at 
least quite understood that Baldeo Sahai had expressed every readiness to 
use his influence in his (Abbas Ali’s) favour provided that he was paid for 
doing so I felt some difliculty at first when I considered the case 
whether " an attempt to obtain ” an illegal gratification had been made 
out But I am satisfied that not only was the intent to commit the 
offence defined in S. 161 of the Penal Code present in the mind of Baldeo 
Sahai, and for some time too, but that he made preparations to do so, and 
when’these preparations and bis plans were ripe, he attempted to carry 
out his intention. It is shown in evidence that the grant of a pension 
to Abbas AU was received in the Accountant-General’s Ofifice on the 
15th June. But an anonymous letter had reached the oftice, suggesting 
that there had been breaks in Abbas Ali’s service and great care should 
be taken in passing his pension; that the Assistant Accountant-General 
in charge of the Pension Department directed that the “ permanent pay¬ 
able order” should be issued, that he took no notice of the letter because 
it was anonymous: and that he made over the file to Baldeo Sahai, who 
is a clerk in the pension pay department, to carry out his orders. 

It is also shown that the Government of the North-Western 
Provinces had sanctioned the pension on the 12th June, 1878. It is also 
shown that the file was made over, as stated above, on the 14th August or 
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1879 thereabouts by ]\Ir. Carnac after the objections of the Deputy Accountant* 
April 7 . pension had been considered by the Local Government and 

_ overruled, so that Baldeo Sahai must have been fully aware that no 

further objections to its payment would be entertained. When Abbas Ali 
Appel- first saw Baldeo Sahai, which I agree with Mr. Thomson must have been 
about the middle oi August, he was told by Baldeo Sahai that an anony- 
‘ ' mous petition liad been received objecting to the pension ; that from what 

.Criminal, ^vas written he was afraid that there would be a fuss about it; that Biss 

- Sahib had raised several objections, and a report had been prepared that 

2 A, 253. 25 a month in excess of the proper pension had been sanctioned, and 

Baldeo Sahai promised next day to show Abbas Ali the petition. The 
next day Abbas Ali met Baldeo Sahai near the Accountant-General’s 
Office with the file in his hand and drove him home. It was evening, and 
Baldeo Sahai said that [256] it was too late, he had better come the next 
morning, and “ I will show you the letter.” 

So far Baldeo Sahai had made his preparations for carrying out his 
previously conceived plans and intention. He had also stimulated the 
curiosity of Abbas Ali and excited his fears by the false assertion that 
there were still difficulties in the way of his getting the full pension already 
sanctioned. The next day at 8 A.M. Baldeo Sahai showed the anonymous 
petition and told Abbas Ali of two pension cases w’hich had been carried 
through by him. In one instance he had obtained half pay instead of one- 
third as pension for Mirza Ali, and in the other he had increased the 
pension of Ali Bakhsh Khan to Rs. 400 a month. There can be no 
doubt that, if this evidence be true, this statement of his successful 
efforts to secure better pensions for persons was meant to act upon Abbas 
Ali and induce him to follow the lead which Baldeo Sahai was now 
bent upon giving to him. He now begins what may be called business 
and what I tliink constitutes an attempt on his part to obtain a 
gratuity from Abbas Ali.- The intention had been conceived, the plans 
bad been matuied, and all preparations made, and though no specific 
sum had been asked for, the transaction had so far advanced, that Abbas 
Ah had thoroughly understood what was being done, and put a stop 
to what might have been successful, if he had not refused to enter into any 
arrangement and intimated to him, that ho " would not give him anything.” 
That Baldeo Sahai understood that his attempt had failed is clear from 
his declamtion. You will rue and repent it.” If Baldeo Sahai bad found 
a wi ling listener there can be no reasonable doubt that his off er to arrange 
the busmess, . Abbas Ah wished it, in the manner suggested by “W 
miuai which he understood to be the giving and taking of money would 

attempt to obtain a gratuity, hut he would have caused Abbas Ali to 

t link theiefoie that there can be no doubt that, if the evidence be true 

“oT ' ''' the accused h- been 

accepteVMrThomsln"‘“Y'" ^ 

acc_^ed Al^bon^son s judem_^H^^ It is full and exhaustive, 

vested in him, and by such kar^a^^i ^ authority was 

things wore effected : I gave him to iindpr’f^ giving and taking money) such 

from me ; that as the report h^d hP^ A^^ of that need be expected 

everything might be accompPshed T Si ^ 

of the ‘ kar-rawai ’ he wished ■ that is ^ T anything of the nature 

ft»}thmg;asIlefthesaidyouwill\Land^tn“iL" ^ ^ would not give him 
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and deals wifcli all the apparent difficulties, such as contradictory state¬ 
ments and discrepancies. The accused in no way made out ms defence 
that he was tlie victim of a conspiracy on the part of the office hands 
organized by the head of liis office, and so far from Abbas Ali being eager 
to secure the punishment of Baldeo Sahai, there is proof on the lecoid 
that he did not wish that there should be any criminal charge. He from 
the first stated to the Deputy Commissioner at Lucknow that he 
no notice to be taken of his complaint. It he could have got his pension 

order made out, ho would have been quite content. . -,r • i. i. 

An objection was taken by Baldeo Sahai’s counsel that the Magistiate 2 A. 253i 
had contravened a ruling of this Court and had refused to summon the 
complainant in order that he might be cross-examined on the day fixed for 
hearing the defence. The law as laid down in S. 218 of the Criminal 
Procedure Code is; “ If the accused person have any defence to make to 
the charge, he shall lie called upon to enter upon the same and to pro- 
duce his witnesses if in attendance, and shall be allowed to recall and 
cross-examine the witnesses for the jn-osecution.’ It appears from an 
order by the Magistrate dated the 4th September, after hearing the 
defence, that accused’s pleader was offered an opportunity under o. 21o 
of cross-examining the witnesses. The pleader refused to cross-examine 
them and said that he would apply to the Court after he had examined 
his witnesses. The Magistrate held that he could not do this. Ine 
accused at that time had no witnesses m attendance. The case was 
adjourned and the witnesses were summoned. The ruling HI 
by the respondent’s counsel did not determine the point whether, if 
the Magistrate before granting an adjournment called upon the accused co 
exercise his right of re-calling the witnesses for the prosecution, and the 
accused refused to do so at that time, the Magistrate would thereupon 
[258] be at liberty to discharge the witnesses for the prosecution, iiiis 
point the learned judge expressly said " need not now be determined m 
the case before him. In the same volume with the ruling referred to is 
another (2), by Mr. Justice Pearson, in which it is laid down that the 
section does not say that accused shall only be allowed to re-call and 
cross-examine the witnesses for the prosecution, provided that he express¬ 
es his wish to do so at the time when he is called upon to make ms 
defence, and provided that these witnesses be still in attendance in the 
Court and do not require to be re-summoned. The plain moaning and 
intention of the section was to allow him the right in question at any 
time while he is engaged in his defence and before his trial is concluded. 

The object of the section is clearly to secure the accused the opportunity 
of cross-examining the witnesses for the prosecution after he has been 
informed as to the nature of the specific charge which he is required to 
answer. Until he knows this he is not in a position to decide on what 
points the evidence for the prosecution is material. If this opportunity 
be secured. I do not apprehend that lie has any further right of 
re-calling the witnesses. If the witnesses for the defence are in 
attendance, they are to be examined, and after that the accused shall be 
allowed to re-call and cross-examine the witnesses for the prosecution. 

But if the witnesses for the defence were not in attendance, the accused 
would still be at liberty to re-call the witnesses for the prosecution. If 
he refuses to exercise this right after he has entered on his defence, he 
cannot, I think, demand as a right the re-call of the witnesses for the 
prosecution, if the cas e be adjourned because he has not produced his 

(1) Ou£cn V, T/dl H* C. Rm N.-W* P1874, p. 284. 

{2) QiueK v, Ldl Si^hf C. R*, N.*W* P-, 1874, p. 270. 
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1879 witnesses. He has had the opportunity intended by the section. What 
April 7 witnesses may say can have little or no bearing on the cross- 

_ examination of the witnesses for the prosecution who are called to support 

the charge, hut not to refute the evidence for the defence. There is also 
Appel- a second objection that the Magistrate acted illegally and against the 
LATE pi'ii’Ctice of the Criminal Courts, inasmuch as he recorded evidence for the 
^ prosecution, both oral and documentary, after the case for the defence 
Criminal. closed. Section 351 of the'Criminal Procedure Code, however, 

- gives the Magistrate power to summon any witness at any stage of any 

2 A. 253. proceeding, inquiry or trial, if the [259] evidence of such person appears 
essential to the just decision of the case. *’ Trial includes the punishment 
of the oSender ” (S. 4), so I see no valid objection to the course adopted 
by the Magistrate. The trial had not closed until he had sentenced the 
accused, if convicted. 


In conclusion I may state that the sentence passed was, in my 
judgment, too lenient for the offence committed. I now find that my 
honorable colleague proposes to increase the amount of punishment by a 
fine, in which proposal I quite agree with him. 

Pearson, J.—I concur with my honorable colleague in the opinion 
that, for the reasons set forth in the Joint Magistrate’s able and well 
considered judgment, the evidence of Abbas AH is substantially trust¬ 
worthy, and that it convicts the accused of an offence punishable under 
fc. 161, Indian Penal Code. Nor does it api)ear to me that the Joint ^lagis- 
trate’s procedure is obnoxious to material objections. The view of the 
Sessions Judge, that the accused has not committed any act towards 
the commission of the offence,” and that “all that he has done is only 
preparatorj to the commission of the olfcnce,” is erroneous. It may be 
that the accused in sending for Abbas Ali and showing him the anony¬ 
mous petition and exhibit B and making him aware of their contents was 
only paving the way for the commission of the offence in question. But 
when, after referring to his own influence in the office and instancing two 
cases in which by that influence increased pensions had been obtained, 
he proceeded to intimate that anytliing might be effected by kar-raivai, 
and on the overture being rejected, concluded by declaring that Abbas 
Ah would rue and repent the rejection of it. the accused was actually 
ofteimg inducements for the purpose of obtaining a bribe. To ask for a 
bribe 13 an attempt to obtain one: and a bribe may be asked for as 
etfectually m implicit as explicit terms. As soon as he had caused Abbas 

b ibe, the oflence of attempting to obtain a bribe was consummated, and 

at the neen that it Was not Consummated, but 

hat the accused might have foregone his intention of committing it. The 

pu siment awarded by the Joint Magistrate’s sentence is ^however, 

senti^of the roL® ‘h® Sn-^ing and 

iraddTtioio tiir I . ^^^S'Strate with this modification, that, 

Saif f the criminal Baldeo 
imprisonment for six monthf‘ Payment, undergo a furthsr 
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Present: 

Mr. Justice Pearson and Mr. Justice Oldfietd. 


1879 

April 10. 


Criminal. 


Empress of India v. Asghah Ali and others, 

[lObh April 1879.] 

2 A. 260=4 Ind. Jur. 250. - 

Crim. Pro. Code. i 67 >i. Ss. 34 t, 34 ^, 34 T-ParJonio accused person-Evidence—Evi- 2 A. 260 = 

d^nce j lod, Jor« 

Tender of pardon to a person concerned along with others in an oS^nce, not 
exclasively triable by a Court of Sessions, and bis examination as a witness, are 
both illegal And his statement would be irrelevant and inadmissible with 
reference Co S. 34^. Crim. Pro. Code, and S. 24. Evidence Act. 

TAddI. Rat. Unrep. Cr. Cas. 4G1; R.. 23 B. 213 (217). 10 M.L.J. 147 (159). p JL 61 
(GOllPC)' 52 P.L-R. 1902. 12 P.R. 1902. 16 G.P.L.R. 112 (114), 100 P.L.R. 

1902 33 0, 1353 (135y) = l0 C.W.N. 962 = 4 Cr. L.J. IGo. 5 A.L..7 691 (698) = 

A W.N. (1908), 259; D., L.B.R. (1872-1892). 246 (248, 252), 16 B. 661.1 


JUDGMENT. 

[261] The appellants have been convicted by the Sessions Judge of 
oli'enoes under Ss, 261, 262, 409, 411, und 414, ol the Indian Penal Code, 
in connection with certain stamp frauds in the Civil Courts of Shahjahan- 
pur. Asghar Ali is the deputy record-keeper of the Judge’s Court. Hamid- 
ud-din is the decree-writer, and Achal Behari is a literate chaprasi m 
the Court of the Shahjalianpur Munsiff. The appellants, toj^ether with 
Irtiza Ali Khan, a copyist in the Judge’s office, and four others, were sent 
up by the police to the Magistrate on charges under Ss. 411 and 379, and 
in the course of Uie inquiry the Magistrate offered a pardon to Irtiza Ah 
Khan and admitted him to be a witness for the prosecution. The Magis¬ 
trate finally committed four of the accused to the Sessions on charges 
under Ss 2G1. 2G3, 109 and 263. 409,411. In the course of the trial an 
objection was preferred on their behalf to the Judge to the admission of 
the evidence of Irtiza Ali Khan, but was disallowed and his evidence 

was admitted. . , l / v u i -n u •> 

Til© case for the prosecution is that it was part of Achal Behari s 

business under orders from the Munsarim to punch the stamps on plaints 

presented, and of Hamid-ud-din to punch them the second time ; that 

Achal Behari instead of punching them removed the unobliterated 

stamps and replaced them witli old stamps that had been once punched 

supplied by Hamid-ud-din, who in this turn removed once-punched 

stamps from plaints passing through liis hands, replacing them with 

twice-punched stamps obtained from the record office and taken from old 

records, such stamps being in their turn replaced by low value stamps 

from B. files. In brief it was Achal Behari who stole the fresh stamps, 

and the others assisted in concealing the fraud by a concerted plan of 

tampering with the stamps in the records, and that the spoil obtained by 

the sale of the stolen stamps was divided among them. 

The fact that the stamps have been taken off the plaints and the 

records tampered with appears placed beyond doubt, bub the objection 

taken on behalf of the appellants is that the evidence of the approver is 

inadmissible, and that apart from it there is no sufficient evidence on 

which the appellants can be convicted of being concerned in the frauds. 

[262] These objections are in our opinion valid. The Magistrate is 

empowered to tender a pardon to an accused person with a view to 
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examine liim as a witness for the prosecution against other persons 
charged at the same time with him for an offence, in the manner and in 
the cases specified in S. 347 of the Code of Criminal Procedure, that is, 
“ after recording his reason he may tender a pardon to any one of the 
persons supi)osed to have been directly or indirectly concerned in or privy 
to any offence specified in column 7 of tlie fourth schedule annexed as 
triable exclusively by the Court of Session.” 

In the present case the Magistrate omitted to record his reason for 
tendering a pardon to Irtiza Ali Khan, and none of the accused before 
him were charged with any offence exclusively triable by a Court of 
Session, and we have no ground for inferring that Irtiza Ali Khan was 
supix)sed to have been directly or indirectly concerned in or privy to such 
an offience, and, therefore, the offer of a pardon to him and his examina¬ 
tion as a witness l)y the Magistrate and Judge were illegal and not 
authorised by S. 347. This examination us a witness not being permissi¬ 
ble under S. 347 was contrary to express law. 

After the offer to him of a pardon he was under the provisions of 
S. 347 detained in custody pending the termination of the trial, and his 
position as one under accusation of an offence was in no w’ay changed when 
he appeared before the Judge, and could not be altered until he had been 
discharged, acquitted, or convicted, and with reference to the express pro¬ 
visions of S. 345, being an accused person, so long as he was in that 
position he could not be put on his oath or examined as a witness in the 
case in which he was accused. 


His statement is also irrelevant and inadmissible with reference to 
S. 344, Criminal Procedure Code, and S. 24, Evidence Act. The evidence 
of Irtiza AU Khan is therefore absolutely inadmissible. 

There is a decision by the Bombay High Court (1) quite in point and 
to a similar effect, and another by the same Court (2) under the old 
Criminal Procedure Code, where evidence taken illegally under S. 209 of 
that Code on an offer of pardon was rejected. 

_ [263] The case referred to by the Sessions Judge (3) is not in point, 
or in that case the prisoner had been discharged by the Magistrate for want 
of evidence and does not appear to have been offered a pardon. We may 

—— j V f I • 11* are exceptionally untrust- 

worthy for he is believed by the Magistrate and the Judge to have 

fabricated false evidence against some of those whom he accused, and 

on this ground we should reject his statements against the appellants 

unless distinctly corroborated as against them which we do not find to be 

tiu0 C3rS6« 

Hib evidence of the accomplice, there is nothing against 

OTOortunftirs ^the '“r out of the positions they held and 

opportunities they bad of access to the records. On two occasions some 

hiddenTcW tl ™ -oth r occSon 

was sLinfbu "uT record-keeper, 

bv Irti^ All ri below suspected tliat these stamps were placed 

tun ties the am T, ‘V‘“ As to any oppoi- 

S s and reem. ‘be stamps on the 

besides themS"ac the records passed, and others 

have one poTnU.^ theT ? ‘bese persons 

- 1 __ l^beii favou r, that the record-keeper of the Judge’s Court 

(1) Ueg V. Hanmanta, 1 B. 610. - 

]i\ 3 Bom. H.C. Rep., Cr. 0 59 

(3) Qiieen\. Behari Lai Bose, 7 W.R.Cr. 44 
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gave receipts for the records, and they may say, with some show of 
reason, that the receipts woufd not have been given if the h^ 

been tampered with. Nor was Asghar All the only person in the lecoid 
office who had access to the records, and indeed it is admitted that many 

other persons must have been engaged in the frauds. 

There is nothing therefore to fix the guilt on any of the appellants 

and indeed the counsel for the prosecution was unable to S“PP“‘^e 

conviction on other evidence than that of the ‘^^^^^01 * '"f. 

we have rejected. We set aside the convictions and diiect the lelease of 

the prisoners. 

appellate civil. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 

SHlli Gopal and others (Defendants) v. Baldeo Sahai 

{Plaintiff), lloth April 1879.] 

2 A. 264. 

Bisiaiiial or MUon of f<^nies-B‘<,enue Court, potoer of-Act XVIUofmS {N.W.P. 

Beni Act). S', p ,, „ 3 „, a.cUred 

AUhough the prov,s.nnso^S. 32 of Ke.eoao Courts, still » 

applicable by the N_W F. Kel t p ^ illegally m 

Revenue Court, whether addition of parties, where the same 

tr=:n”“t“:"L“oUuSrirctl'naut to luaLsl practice, and not 
repugnant to the provisions of the Rent Act. 

JUDGMENT. 

12641 PE VKSON, J.-If s. 32 of Act X of 1877 had been declared to 
L 264 fJ lEAHbo . Revenue Courts, the lower appellate 

Cour^forde? would have been fully w.uranted by the terms of its second 

Haiiqe Merely by reason of tho absence of any such declaiation, or of 
clause, iuei. y y j ^ prepared to hold the 

“ o^^'L^Zga t fs f rtasotbll 'cguitable order, consonant to 
order to oe luebd. , iustice, and not repugnant to 

judicial I would dismiss the appeal with costs. 

WstllKfl! J -The plaintili- is a joint mortgagee of tlm s W o 

the ^ofeiidants, the mortgagor, in - —-‘^m ItuntZi?:! 

rU ed rith Ao^iHs?? the date kppareutly of the mortgage. By the 
terms of the lease the mortgagors were to pay Rs. 357 to ‘'’O ““[‘gagees 
hall at the kJiarif and half at the rabi yearly, on account of the “Sht they 
held ffi equal shares. The suit is brought by one mortgagee tor half the 
S Ipect of 1283 fasli and 1284 fasli. The defendants contend 

Tat Zintiff is a co-sharer in an undivided estate, and has “over collected 
rent soparately: he is barred from suing separately by S. 106 of Act 

^^“ihe' “Ifstant Collector holds that the case tnrns on the terms of 
the counterpart of the lease: this document recites that defendants 
taL over from Mangat Eai and Baldeo Sahai certain lands, whereof Mangat 
Rai and Baldeo Sahai are possessed in equal shares, m con^deration of 
the payment of Rs. 357 yearly, the former being liable for the Government 
demand: beyond these words there is no separation of the mortgagees. 
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their relation to the farmers is a joint one: no one of them, the Assistant 
Collector holds, can sue for a share under a division whicli may obtain as 
between the mortgagees themselves: the plaint was informal and the suit 
must be dismissed. 

In appeal the Judge considered that the plaintiff could get no redress 
unless the Court exercised its powers under S. 32 of Act X of 1877. " This 
being so,” the Judge adds, “ I think the Rent Court should have exercised 
its powers, and so conduced to the redress of what is certainly an injury 
suffered by the plaintiff, r/>., the non-realisation of his rent.” He, there¬ 
fore, remanded the case with direction that the plaintiff should have leave 
to amend his plaint, to pay additional institution fee, and request the 
Court to make Mangat Rai a co-defendant. 

It is contended in second appeal that S. 106 of Act XVIII of 1873 
bars the suit: the direction under S. 32 of Act X of 1877 to the first 
Court to amend the plaint and make Mangat Rai a party to the suit is 
wrong in law, as that section is expressly limited to the first hearing of 
the suit. 


[266] Section 32 of Act X of 1877 operates in tw-o w-ays. The Court 
on or before the first hearing, upon the application of either party, may 
order the name of any party, w-hether as plaintiff or as defendant, impro¬ 
perly joined, to be struck out: and it may at any time either upon or 
without such application, and on such terms as ic thinks just, order any 
plaintiff to be made a defendant, or tliat any defendant may be made a 
plaintiff, and that the name of any person who ought to have been joined, 
whether as plaintiff or defendant, or whose presence before the Court may 
be necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all questions involved in the suit, be added. 
So that if S. 32 of the Act could be applied to the case before us, the 
objection taken by the a])pellant fails. No person, however, can be added 
as a plaintiff without his own consent thereto. 

The present Rent Act, except so far as Ss. 84. 148, 179. and 210 are 
concerned, has made no provision for adding parties. Nor did Act X of 
1859 do so except under Ss. 77 and HO. But the Courts heretofore have 
always held themselves at lil,erty to e.xercise tlie power vested in them 
under S. 73of Act \III of 1839 in such oases as the one before us. The 
orderof the Judge I agree with my honorable and learned colleague, is 
one that is equitable and not repugnant to Act XVIII of 1873 whilst it 
IS consonant to judicial practice and the ends of justice. In this particular 
case the plaintiff could have no redress unless he made the co-mortgagee 

the defpndints ^°ti'" being in league with 

tilln^nl-hp .,VV' “i" registered letter to him asking him 

M M e 1 ’ u Therefore the plaintiB was compol- 

tbl Lso t^o uk ’ 11 ^''S- 106 of the Rent Act applies to 
makiM tiifco morf A' for the entire share due, 

r iSeTarnuZlid'I® property rife d to n 

possessiof Sthi''praplrty,*'buT?t ‘^“P^’rry proprietary 

ioutTari'^il Sr!f *e'linir'^oltoe 
to Baldeo Sahai and Ma^ngllXi Thdi was made 

•1- to .to ‘ivsisfitrir rsz ns 
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provided that in case oE default the mortgagees might bring a suit and ^879 
Llise the amount due. But there is the recognition the lessees that april 15. 

under the terms of the mortgage deed the plaintiff is entitled to ^- 

sum payable under the lease, and on this account I think that the plaint fl 
was entitled to sue for his share of it. It may. however be more strictly 
regular that ho should sue for the whole sum due, making his oo-moitgagee 
a defendant: and if this is the course which tl.e lower appellate Court is 
pursuing, for his order is not very clear, I concur with Mr. Justice Peaison, 
and would dismiss the appeal with costs. 
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late 

Civil. 

2 &. 264. 


FULL BENCH. 

Present: 

Mr. Justice Pearson, Mr. Justice Spankie, and Mr. Justice Oldfield. 

ChaJIATLI Kuar {Defendant) v. RAM PitASAD (Plaintifi). 

[16th April 1879.] 

2 A. 267 = 4 Ind. Jur. 251. 

Hindu Law-Power of a father to alienate ance.M property-immoral ptirposcs. 
Bv the majority of the Pull Hench (Spankie. J. and Oldfield. J.) 


1879 

APRIL 16. 

Full 

Bench. 

2 A. 267 = 


Kv the maiority ot loe r uii —--* - . / »i ji i^a 

An aheStiou of ancestral property, made for immoral purposes by a father 4 Ind. Jar 

during the minority of his son. c.an be set aside wholly, even though the pur- 251. 

chaser may have taken bona fide and for value ; it is not \alid e^en to the extent 

of the father’s share. 

Per OLDKIKim, J.—The law on the point has been settled by a course of 
decisions invalidating sales by one co-parcener without the consent, express oi 

iiBpli6d, of the others. 

Per PEUtSON. J.-Thc purchaser, having acted in good faith, is entitled to 
take the father’s share and to have it ascertained by partition. 

[F 5 A. 384 (385) = 3 A.W.N.6L ; Appr., 15 A. 339 (350) (P.C.); R.. 8A. 205(208) = 

*6 A.SV.N. 58.] 

ORDER OF REFERENCE TO THE FULL BENCH. 

[269] Spankie and Oldfield, JJ.— The suit has been brought by 
a son of a Hindu to obtain possession in his father s lifetime of joint 
ancestral property alienated by the father under a deed of sale, and to 
cancel the sale. This sale took place in 18o9, since when the appellant, 
defendant and tliey whom he represents have held I'f 
affected the entire family property and not merely a shaie of t. The 
Judge has decreed the claim for possession, subject to the refund of the 
purchase money to appellant, and reversed the decree of the Couit of hist 
fnstance, and has found on the evidence that the fathei of the pUmtiff. 

Fateh Cband. who was made a defenrlant. but did not defend the suit, 
was a man of immoral habits, who sold the property to further his 
vicious pleasures, and nob under any necessity recognised by Hindu law. 

There is no reason to believe that blie purchaser acted otherwise than bond 
fide. We refer to the Full Bench of the Court the question whether the 
son can obtain possession of the family property, and whether the appellant 
by his purchase has acquired the share of the respondent s father. Fateh 
Chand, and may have that share ascertained by partition. 

JUDGMENTS OF THE FULL BENCH. 

Pearson, J.—An answer to the first question must apparently be 
given in the negative, regard being had to the Hindu law as expounded by 

our Courts. 
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On the iiypothesis that the purchaser actcfl in good faith, I should, 
notwithstanding the lower appellate Court's unsatisfactory finding that 
the sale was made without any necessity, be inclined to answer the second 
question in the affirmative. 

Oldfield, J.—The question of the i)Owcr of a son to set aside a sale 
of joint ancestral property effected by the father, and the [270] liability of 
the joint ancestral estate for a fatlier’s debts, was discussed by their 
Lordships of tlie Privy Council in Girdharce Lall v. Kautoo Lall and 
Mvddun Thakoor V. Kantoo Lnll, decided I2th May 1874 (l), and the 
principle there laid down will be a guide to the decision of the case before 
us. In the first of those cases, a son sued, as in the case before us, to 
cancel a sale made by his father of joint ancestral property, and to recover 
possession of the whole estate. 

Their Lordships cited the authority of Hnnnoomanpemmd Pandaij 
V. Bahooee Mwiroj Koonneree (2). to show the extent of the liability of 
the ancestral estate, quoted the remarks in that case of Lord Justice 
Knight Bruce, and observed ; " That is an authority to show that ances¬ 
tral property which descends to a father under the Mitakshara law is not 
exempted from liability to pay bis debts because a son is born to him : it 
would bo a pious duty on the part of the son to pay his father’s debts, 
and it being the pious duty of the son to pay his father’s debts, the ances¬ 
tral property, in which the son as the son of his father acquires an 
interest by birth, is liable to the father’s debts. The rule is, as stated by 
Lord Justice Knight Bruce;—'The freedom of the son from the obliga¬ 
tion to discharge the father’s debt lias respect to the nature of the debt, 
and not to the nature of the estate, whether ancestral or acquired bv the 
cieator of the debt. And they go on to observe : " It is necessary there- 
foie to see what was the nature of tiie debt for the payment of which it 

dX property in question. If the 

deb of the father had been contracted for an immoral purpose, the son 

Sot 'to thn^ VT'’ ‘Pislit possibly 

object to those estates which had come to the father as'ancestral nro- 

perty be.ng made liable to tl,e debt." .^nd farther on „ tl ei udgm nt 

X, Smof ""““‘I’ K,.l,ore Koonn-ar v. S- 

!7»,f i,mgh (3, IS cited, in wmoh it was held " that it was necessary 

paving^thrfkt'hei^s dp'iit*'° ‘*1® Sj'le of property for the purpose of 

foi' an So arnn f contracted 

ships refused to sTLn fi , PP‘’P°®® ^inothei-- Their Lord- 

iJud) finding tlT t 'i"i Lall v. Kantoo 

fn order to sa^ve ancesXT nrS t T 

obtained on a bond which it wa^^' ® !" ®“ 0 Ption of a decree 

immoral purpose >>000 given for an 

appellate Court-and we must^aSDrir’ 

we apply to them the principL which'Xs 

to have been made out fni- i down, a case seems 

the sale was not made for tht^ found that 

the use of the family, or from 0 ™^ any debts due, nor for 

easy circumstances, but entire^ being in fairly 

the father of immoral and vipi'mf i money for the indulgence by 

stances would be liable to^be <^Pt circum- 

-_oe »»abfe to be aside at the instance of the son. Nor can 


JJl y B. L. R. 187. 

(3) S. D. A., L. P., 1861. p. 213. 


(2) 6 M. I. A., 393. 
(4) 14 B.L.R., 187. 


732 



CIV.J 


CHAMAILI KUAK i.. RAM PRASAD [ALLAHABAD 


1879 

APRIL 16. 


Full 

Bench. 


we siv this is a case in which the purchaser, as dealing with the 
guardian of a minor, or the Manager of joint ancestral 

Lim partition, for though the transaction was so 
Dart that he paid value for the property, it is clear that, if he bad made 
I-easonable enquiry, he could have learnt the circumstances under which 
the sale was being made, and been placed on his guar 

It remains to he seen whether the sale is valid to the extent ot the - 

father’s interest in the property. Referring 2 A. 267 = 

we find that it is stated that a single member cannot, accoidmg to the - 

Shastras and to Colebrooke, deal directly with any portion of the common 4 lod. Jar. 

nrnnprtv hut that acting on the dictum of Colebrooke, that, m case of 25 I. 

lu alienation for valuable consideration, equity would perhaps award parti* 

tTon to the alienee, the Court has allowed execution common 

m-onertv to ascertain the individual shave, and make it available to the 

cSr. and has recognised that a single co-parcener may sell or meumber 

his own share for valuable consideration, the vendor acquiimg a right to 

nariiHnn ' T.nd the Madras (l) and Bombay (2) High Courts have acted on 

fsT^this S^ -nd involuntary sales. 

iTle "riLiple^annot be said to have been bhherto recognised on t is 

•1 f Tr^riio Tn T recent decision, howevei, of the xiiv> uouncii, 

DeendUld^ Jmdccp NaminS.mjh, dated25thJuly 1877, (3) thequestion 

hafl cfn dLussed In that case a father had executed a bond in favour 
hp been aiscusse , . • , decree on it, and taken execution by sale 

: the“f tw" stt’iratesS p™ which he himself bought. 

B°mbav CourtrMd rema*i'king that they affirm not merely the right of a 

, .krto s^'rand sell tl.e interest of his debtor in a joint 
judgment-oiedito general right of one member of a joint family to dispose 

:fh ■ ht n a 0 nt estate by voluntary conveyance without the con- 
Of his snaie in admitcing that the latter proposition is 

TcUions of tL Courfsof Bengal, the Privy Couned 

decided that the la ’ ^ declared to be the same in 

of a Viph Pvists in Madras ; and in the case before them they 

Bengal as that w - ts possession of the property to 

STetd ^r te joint family, by adding a declaration that the 

be held 101 tne acouired the share and interests of 

purchaser at ^be execution sale^ has proceedings as 

shtu be'Idvised to have tte share and interest ascertained by partitiom 
No decision was made in that case whether the same principle should 
annlv to the case of a purchaser in a voluntary sale which is the case 
before us ■ but their Lordships went on bo observe that, howevei nice 
thi Ltiuetbn between the rights of a purchaser under a voluntary 
conveyance and those of a purchaser under an execution-sale may 

be, it is clear that a distinction may, and in sorno ‘1^’ ^ 

tetween them." The objection that the sale is invalid even to the extent 
of a co-parcener’s share is based mainly on the texts ol Mdakshara, Ch. i, 

S i vv *^27 to 30, and the [273] constitution of the joint Hindu fainily as 
defined'in dnnnuier v. Rama Subha Aiyan (4). The opposite view is sup- 
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ported by dicta of Colebrooke, Ellis and Strange, and is that followed in 
the Madras and Bombay Presidencies, and the question was fully discussed 
in Vasudev Bhat v. Vankatesh Sanbhav (1). But the question cannot be 
said to be at this time an open one on this side of India. There is no doubt 
a current of decisions by this Court, invalidating sales by one co-parcener 
without the consent express or implied of his co-parcener, and I have not 
been able to find any case where a voluntary sale was held valid to the 
extent of the seller’s own interest,— Ajoodluja Pershad v. Lalta Pershad (2), 
Baboo liam v. Onjadhur Si)>(jh (3); ByjufUli Singh v. liameshur Dyal (4); 
Jeynamiii Singh v. Poshun Singh (5). The question has been 
decided in the same way by the Calcutta High Court in Sadabart Prasad 
Sahu v. Foolbash Kocr (6). The law may be said to have been settled by 
a course of decisions, and it would be undesirable to disturb it. 

On this view the sale must be set aside, and the plaintiff is entitled 
to have possession of the property to be held as joint family property. 

Spankie, J—I accept the opinion of Mr. Justice Oldfield on the 
point referred to the Full Bench. 


APPELLATE CIVIL. 

Present : 

Iffr, Justice Pearson and Mr. Justice Spankie. 

Sheo Prasad {JudgmentMehtor] v. Anrudh Singh (Decree-holder). 

[17th April 1879.] 

2 A. 273=4 Ind. Jur. 304. 

of the words, " where there has 
The words “ where there has been an appeal," in Cl. 2 of the above article 
cannot, therefore, apply to an appeal from the first Court’s order^refusine the 

•-Clicatron t: 

[R., 16 B, 123 (12.o): D., 4 A. 274 (276).] 

JUDGMENT. 

“'0 lower Courts are wrong in 

three years for the exeoutiorot 

(1) 10 Bom. H.C.R. 139. 

3) N W^P ™>- ”■ P- 316- 

4 S.D A N K.- >866-67, p. 86. 

fsi n A xV xVr' i,’’ P- 299. 

h 3B. h. R.,F. B., 31. 

(7) 17th April, 1S75. 
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the decree; and no other appeal. In the present case there was «« aPW 
from the decree now sought to be executed ; nor 

of the old Code of Procedure was that decree appealable. The application 
for execution of the decree of 2nd December, 1874. presented on mh 
April. 1878, was clearly beyond time, and should have been disal owed. 
We reverse the orders of the lower Courts and decree the appeal, with 

costs in all Courts. 


CIVIL JURISDICTION. 
Present; 

dir. Justice V&O.Tson CLud ^T, Justice Oldfield. 


Sultan KuaR {Judgment-debtor) v. Gulzari Lal {Decree-holdei). 

[I7lh April 1879.] 

2 A. 290 ==4 Ind. Jur- 359. 

Execution of decree-EJfect of attachmnt of money decree-C.P.C- (ZA77). Ss. 266 
and 273. 

(а) Although debts are mentioned in the category of attach¬ 

ment and sale in execution of a decree, (S. 266 of the C.P.C., 1877), yet it is 
anoarent from the provisions of S. 273 that the sale of a money decree is not 
contemplated as the result of Us attachment, and that an attachment in the 
mode therein ordained cannot lead to a sale. 

rp 16 3.522 (524). 20 C. Ill (114); R.. 28 A. 7 ’! (" 74 ) = 3 A L J. 585 = A.W.N. 

(1906) 237 = 1 H.L.T. 247 ; D., 21 A. 405 (407) —19 A.W.N. 157.] 

(б) The penultimate clause of S. 273 applies to decrees other than money- 
decrees. 

(cl The provisions of the first clause of S. 273 are applicable where two decrees 
for money are being executed by the same Court, though they may not have 
been passed by the same Court. 
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late 

Civil. 
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2 A. 290 = 
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Gulzari Lal claimed certain property attached in execution of a decree 
dated 8—8—1878. obtained by Sultan Kuar against Lahro Bai and certain 
other persons for Rs. 500. The Court to which the decree had been sent 
for execution ordered on 14-9-1878 that the attachment should be re¬ 
moved and that Sultan Kuar should pay the costs of the objection which 
amounted to Rs. 25 or thereabouts. Gulzari Lal to enforce payment o 
this amount, caused Sultan Kuar’s decree to be attached in execution of 
the said order. On Sultan Kuar objecting to the sale of her decree on 
the plea that Act X of 1877 did not contemplate the sale of a decree for 
money, the Court of first instance disallowed the objection and directed 
that the decree should be sold. She appealed to the District Judge against 
this order. He referred to the High Court the question whether or not 
Sultan Kuar’s decree was saleable in the execution of the order dated 
14—9—1878. 

JUDGMENT. , 

[291] Pearson, J.—Although debts are mentioned in the category of 
property liable to attachment and sale in execution of a decree in S. 166 of 
Act X of 1877, yet it is apparent from the provisions of S. 273 of the Act 
that the sale of a money-decree is not contemplated as the result of its 
attachment, and that an attachment in the mode therein ordained cannot 

lead to a sale. 
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In our opinion the Judge is wrong in holding the last clause but one 
of S. 273 to be applicable in the present case. That clause applies toother 
than money-decrees. Although the two decrees held by Gulzari Lai and 
Sultan Kuar respectively were not passed by the same Court, nevertheless 
as they are being executed by the same Court, the provisions of the first 
clause of the section are applicable on principle. 

Our opinion may be communicated to the Judge in reply to his 
reference. 


APPELLATE CIVIL. 

Present : 

J/r, Justice Spankie and Mr. Justice Oldfield. 


Eam Kishen {Decree-holder) v. SedHU {Judgment-debtor). 

[21st April 1879.J 

2 A. 275=4 Ind. Jur. 357. 

Execution of decree~~C.P.C. {1877), S. 230, Cl. 3—Meaning of “ the last preceding 
application." 

The words “ the last preceding application ” in the above clause mean an 
application under S- 230. C.P.C. (1877), and not an application under C.P.C. 
(1359). 

Where, therefore, an application for execution under the C.P.C. (1877) was 
disallowed as barred, owing to want of due diligence on the part of the decree- 
holder to procure complete satisfaction of the decree on the last preceding 
application under the C.P.C. (1859), held, that such order was wrong. 

[R., 6 C. 504, 512.] 

A decree-holder who had previously applied under Act VIII of 1859 

applied once again in February 
1878, under S. 230, Act X of 1877, for the execution of the same. The 
Court executing the decree refused to grant the application. The lower 

appellate Coui^did the same. Thereupon the decree-holder preferred an 
appeal to the High Court. 


JUDGMENT. 

[276] Oldfield, J —The Judge has disallowed the application fo 

threxecutinn taken by the judgment debtor, tha 

of 187 ^. dnp H under the provisions of S. 230. Act 3 

the Tcr^e the 1?^ 7 satisfaction o 

t e decree on the last preceding application. But the last nrecedini 

July 1877, bstore Act X°of 1877 came futTforeV” Thf '' 

between Jul/andDecembeTl 877 ^°W mtermediatelj 

.SMS. s.?:, sr>" — » 
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empress op INDIA V. NILAMBAR BABU [ALLAHABAD 

CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Spankie. 


1879 

APRIL 21. 


Empress op India p. Nilambak Babu. [21sfc April 1879.] 

2 A. 276. 

1 Crim Pro. Code, 1872. S. m-Discharge of person accused of receiving stolen pro 

vertu-Disposal of such property. 

the property was stolen. 

2 Ibid S. 39? -High Court's powers of revision. 

Before seeking the nid of the F've..^of 

STeUeh “.;‘b/wrt>i°4peVlto the Sessions Court, if such relief is flowed 
by the law. 

[R 9M 148*1 Weir 672,14 C.P.L. R* 60.] 

3. Jfud, Ss. 297. 4l6-Procl7,matio. wider S. m-JnHcM froceeding. 

r. the issue bv the Magistrate of a proclamation under b. 4lb 

of ^a'cTx of 1872 is a “ 'judicial proceeding ” within the meaning of 3. 297 of 

that Act. 

(R., 12 A.W.N. 102.] 

JUDGMENT. 

[277] SPANKIE, J.—A preliminary objection was taken by 
r- ..htnmonf Pleader tliat this Court cannot interfere under S. 297 of the 
CrTminaTt-o“cocle, as the order complained of purports to have 

Sphere the ownership of property seized by the 

fiusnelted to have been stolen, is unknown, and therefore the order was 
not^made in the course of a “judicial proceeding. Ordmaiily a pro- 
Usued under S. 416 would be made in consequence of a seizure 
by any police officer [278] of property alleged (i) or suspected (ii) to have 
bLn stobn, or found (iii) under circumstances which create .of 

thrcommiiion of any oBcnce. On receiving the police report the Magis¬ 
trate is to make such order respecting the custody and production of such 
nrone ty as he thinks proper (S, 415). But when the owner of any such 
is unknown the Magistrate may detain it, or the proceeds thereof 
if sold, and in case of such detention shall issue a proclamation, the partic- 

iilnrR of which are detailed in S. 416. 

It may perhaps be doubted, if nothing more be done than the mere 

issue of a proclamation, whether the course adopted by the Magistrate 
Cld have amounted to a “judicial proceeding ” At the same time 
^judicial proceeding” means any proceeding in the course of which evi¬ 
dence is, or may be taken, or in which any judgment, sentence or final order 
is passed on recorded evidence. The action of the Magistrate m issuing 
the^proclamation is to require any person who may have a claim to such 
property as may be sent in by the police under ^^15 to appear before 
him and establish his claim within six months This is possibly a stage 
of a judicial proceeding, for at the expiration of the term 
nroclamation. it is probable that a claimant might appear, and evidence 
would be recorded. But it is not necessary for me to determine the point 
this case. For Nilambar Babu and Khazan Smgh. the accused, were 
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Jurisdic¬ 

tion. 

2 A. 276. 
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ALLAHABAD] EilPRESS OP INDIA v. NILAMBAR BABU 


[CRIM. 


1879 

April 21. 


arrested and sent in to the Magistrate for trial under S. 411 of the Penal 
Code (the stolen property being alleged to belong to Government) after an 
investigation made by the police. This therefore was not a case in which 
in dealing with the property seized liy tliem, and finding that the owner 

\Vf1 Q Tin I.’T") A r.^ 4.yv k - .1 * > 1 


2 A. 276. 


pT^n^fTxT.T - mem, ana nnaing that the owner 

CI^IMI^AL \\asunknown, the Magistrate had issued a proclamation under S. 416 of 

pJUTlISDIC- Cnminal Procedure Code. 

■ TION 1 proceeding tliat followed was a judicial proceeding in which evi¬ 

dence was recorded, after which the Magistrate felt himself bound to dis¬ 
charge the accused, as there was nothing to establish the fact that anv 
tea liad ever been stolen or missed from tiie Commissariat go-downs, and 
no claim on account of the tea had been made by the Commissariat 

Oflicials. Lieutenant 

bpcnce, Sub-Assi^tant Commissary General, Sergeant Grifliths, his subor- 
dina,te, and Lieutenant Davies, Quartei-inastor, 22„<1 Regiment, Sergeant 

i‘i saying tliat notonly 

0 tea h.ul been stolen, hut that uiiuor the ciremnstauoos it was impossible 
that 1 should have lieen stolen. The Magistrate states that special ia- 

Bihi, the *' “7 “^certain ho\Y Nilambar 

Bahu, the victual hug gmu,could liave become possessed of the tea 

vvhich was proved to be nation tea, but nothing further had been elicited’ 

wi al,to7E3. "““»i< ™.i.i noi di„i„. ,1,; 

.. ir£ ssi: ■“ £ 

tea piecisely resembling ration tea is catvied off in dosed ekka Ue 
^uth the curtains down) from the neighbourliood of the CommtsaHat 
go-do«n and no explanation appears as to whence this tea came ■ further 

which (tea) precisely resembled I'ation tea wh'cfT rhis''dut''r’ 

officials, had they chosen to "er ' ,,1 ve'; mtg 
the ,jo.nashla could have abstracted thrOovern tn tea TT' 

the Heads of '’ttio De ? e management here by 

peculation could have' heercarried® on.” 

hensiIl:^Ster‘:n‘Z distZ'lf TreT""',' ^ 

day by a separate proceeding or wha/is oalLr"‘''^T®'f 
Nilambar Bahu,'' ordered that a com- J ^ footnote m the case of 

the Commissary-General for infr.-^\- should be sent to 

of the military stores found in ^ complete list 

regarding these articles " Nilambar Procedure Code, will issue 

order under Ss. 294 297 and 419 P • ® for a revision of this 

(i) that there was no evidelf on T} the ground 

stolen property (ii) that thero o^oid to sho\v that the property was 
S. 416 of Lcode of ^ that would justify actionUer 

regarding the petitioner are not bome“ou’t [isoV^l 
record, and should be set aside • and fivi evidence on 

in favour of the petitioner. ' ^property may be released 

inquiry into the iyoe^lit'lfundVT 4 n 

light for the disposal of the property produced beto 
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hiai and ve'-arding which anv offence appeared to have been committed. 1879 
It is contended that the Magistrate’s finding shows that Jjo offence 
annears to have been committed. But I do not understand the Magi.- _ 
tra^e to mean that no offence had been committed. CRIMINAL 

he reluctantly felt himself compelled to discharge the 

further evidence. The petitioner ^vas aw^are it would seem that the .Jurisdio- 
Magistrate’s order was made really under S. 418. for he cite. tioN. 

the Criminal Procedure Code as one under which this Court could M _ 

wRh it and this is so. But there was a Court of Appeal to which 
he should have fust vosoited, viz., that of the Sessions 
miglit have interfered in tlie matter. Resort to this Comt as one of 
Revision was premature, and it has been the practioe, I think, of th s 
Court not to interfere in revision, wlien the petitioner has neglected to 
avail himself of the ordinary channel of relief below. But as this appliea 
tion lias already been admitted by a .Tudge of this Court, and as the 
section (419) admits of my interference, it would bo better perhaps and 
more convenient for all to dispose of the case here 
assuming that the order of the Magistrate was passed under S. 418 st at it 
was made at the conclusion of the inquiry inhis Court 

under S 411 of the Penal Code, and a proclamation under S. 416 w as issued, 
because S. 420 provides that an order passed under Ss. 418 and 419 may 
be in the form of a reference of the property to the Magistrate of the Dis- 
fict or to a Magistrate of a Division of a District who shall in such cases 
deal with it as “ if tliv luvpvylu had been seized bij the 1 ‘’if 

seizure had been reported to hnn in the manner hereinbefore mentioned It 
was not necessary in this case that Mr. White, the Magistrate, shou d 
make thp order in the form referred to, as he was already competent to 
“sue the proclamation referred to in S. 416. So far then i appears that 
rasil the order was one within the competenceof the Magistrate to make, 
and that the Magistrate believed that an olTence had been committed, 
though it was not on the evidence before him established against the accus¬ 
ed Whether action under S. 416 was justified by the evidence was for .he 
Magistrate to determine. I cannot say that he exercised his discretion 
wrongly regarding the tea regarding which the Babu made no claim. On 
The contrary, the latter said that the tea was found in the house occupied 
bv Khazan Singh, his servant, and he supposes that Khazan Singh put it 
there Moreover ho did not explain how he become possessed of the tea 
or sugar either, but he said that they were not ration food. He however, 
explained his possession of other portions of the property found.^ There 
wll moreover some evidence that the guns were his as also the ^ kukri 
and pistol, and the cartridges did not appear to bear the Queen s mark. 

The other articles, too, were such as he could have bought at public 
auction or might reasonably have in his own possession. This 
said of the sugar which need not exceed U seers in quantity. The law 
requires that " an offence should appear to have been committed, and 
when this is the case, an order may be made under S. 418 of the 
Criminal Procedure Code. But with respect to the property proclaimed 
an offence appears to have been committed only as regards the tea. 

Therefore the proclamation must be confined to the tea found and seized 
bv the police, and in this respect the order must be modified and the 
remaining portion of the property will be excluded from the proclamation. 

I see no remarks on the part of the Magistrate regarding the Babu which 
are not warranted by the suspicious character and the circumstances of 
the case, and the Court below was quite justified in refusing to give back the 
tea, but the petitioner may have the rest of the property restored to him. 
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[CIV, 


1879 

Al’jaii 22. 


Appel¬ 

late 

Civil. 

2 A. 281 = 

4 Ind. Jur. 
357. 


1879 

April 23. 


Appel¬ 

late 

Civil. 

2 A. 28 3 = 

4 Ind. Jur. 
358. 


APPELLATE CIVIL. 

Present: 

Air. Justice Pearson and Air. Justice Spankie. 


SoHAK Lal and another {Decree-holders) v. Karim Bakhsh 

(Judgment-debtor). [2'2ncl April 1879.] 

2 A. 281 = 4 Ind. Jur. 357. 

Kxecutio7i oj decree—Act X of lh77 (C.P.C.). S. 2:iiK Cl. 3. 

The concludmg clause of S. 230 of the C.P.C. (1877) refers to the question of 
limitation, and not to that of due diligence. Therefore, an application for 
execution under S. 230 could not be disallowed, on the ground that a previous 

p?ot“uted"\vi"h duo 

previous application presented on 21—12_ 

i oil’ c L of the decree in this case, under S. 230, Act X of 

1877, for the execution of the decree dated 30—3—1872 owing to their 

S. 248, Act X of 1877, they applied on 23-2-1878 for the execution of the 

hnvJnr ^ I’® Sranted, the decree-holder not 

having on the preceding application, dated the 21st December, 1877 used 

due di igeuce to procure satisfaction of the decree, the Court refused to 

giant the application On appeal by the decree-holders, the lower appellate 

Court affirmed the order refusing the application. Thereupon the decree- 
holders preferred an appeal to the High Court. tne aeciee 

JUDGMENT. 

[282] Pe.irson, J.—The concluding clause of S 230 of Act Y of 1877 


ArrJiLLATE CIVIL. 

Present: 

Mr. Justice Pearson and il/r. Justice Spankie. 

Kadir Bakhsh (Dccrce-ZioWer) u. Ilahi Bakhsh and another 

Uudgme7it-debtors). [23rd April 1879.] 

2 A. 283=4 Ind. Jur. 358. 

decree—C.P.C, executing transmitU 

ferred by »9si8nment*thl^7s^n^^s*^appliJati^^^ subsequently tram 

the Court which passed the decree and^^ot Jnexecution must be made i 
been sent for execution. ’ ^ ^ ^ which the decree he 

[F.. 27 C. 488 (492).] 

C..S fiStiiS: ?. “t* ~ 
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COLLINS V. JIAULA BAKHSH, &C. 


[ALLAHABAD 


Cawnpore. On the 7th June, 1878, the deci-ee ^vas transferred by assign¬ 
ment and the transferee applied to the Subordinate Judge of Aligarh foi 
its execution. On the judgment-debtor’s objectin to the application 
being made to the Subordinate Judge of Aligarh, contending that it should 
be made to and be disposed of by the Court which passed the decree, the 
Subordinate Judge of Aligarh overruled ic, but the lower appellate Court 
allowed it. The decree-holder preferred an appeal to the High Court. 

JUDGMENT. 

[283] Pearson, J.—We see no sufficient reason to interfere with 
the lower appellate Court’s decision which is in conformity with the terms 
of the law, and is supported by this Court's ruling dated the 20th 
December, 1870. The appeal is therefore dismissed. 


APPELLATE CIVIL. 

Present; 

Mr. Justice Pearson ami Mr. « ustice Spankie. 


Collins {Decree-holder) v. Haula Bakhsh and others 
{Judgment-debtors). [23rd April 1879.] 

2 A. 284. 

Execution of decree — Lvnitation, 

An application to transfer a decree for execution from one Court to another 
is an application to keep the decree in force. 

[P., 22 C. 375 (376) ; R.. 20 C. 29 (32).] 

A decree passed by the Munsif of Meerut on 23—12 1873, was 
affirmed by the Appellate Court on 13—6—1874. On the application of 
the decree-holder on 22—4—1875 to the Munsif of Meerut under S. 285, 
Act Vni of 1859, for the execution of the decree by the Munsif of Buland- 
shahr. the former granted the certificate required by that section, and, as 
it appeared, made it over to the decree-bolder. On the Munsif of 
Bulandshahr refusing to receive the certificate presented by the decree- 
holder on 22—7—1877 and directing th6 decree-holder to apply for a fresh 
certificate, the decree-holder, after obtaining a fresh certificate from the 
Munsif of Meerut, applied on 29—1—1878 to the Munsif of Bulandshahr 
for the execution of the decree. On the Munsif dismissing the application 
for execution as time-barred, the lower appellate Court affirmed the 
order of the Munsif, holding that an application to transfer a decree for 
execution from one Court to another is not an application to keep a decree 
in force. The decree-holder preferred an appeal to the High Court. 

JUDGMENT. 

[284] Pearson, J.—The appeal must prevail. The decision of the 
lower Courts is opposed to numerous rulings of this (Jourt (1) to the effect 
that an application to transfer a decree for execution [285] from one 
Court to another is an application to keep a decree in force. We accord¬ 
ingly decree the appeal with costs, and reversing the orders of the lower 
Courts, direct the Court of first instance to proceed with the application 

according to law. 


(1) 1 A.525. 
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% 

Appel¬ 

late 

Civil. 

2 A, 283 =: 

4 Ind. JuF. 
358. 


1879 

APRIL 23. 

Appel¬ 

late 

Civil. 

2 A. 284. 


ALLAHABAD] RAGHU RAM, &C. i;. DANNU LAL 


[CIV. 


1879 

APRIL 25. 


Appel¬ 

late 

Civil. 

2 A. 285. 


APPELLATE CIVIL. 
Present; 

Ur. Jitstice Pearson and Ur. Justice Oldfield. 


Paguu Ram and others {Judgt.-dhtrs.) v. Dannu Lal [Decree-holder). 

[25th April 1879.] 

2 A. 285. 

Execution of decree—Proceeding to keep decree alive—Limitation—Act XIV of 16-59, 

An order of a Court striking an execution petition oil the file, for default of 
prosecution, is not a proceeding to keep the decree alive. (5 B.L.R. 616 and 
11 B.L.R. 23, F,), 


JULKjri\li;liNT. 

[285] Pearson, J.—The ijuestion is whether the application of the 
18th February, 18G8 was within time. The last preceding [286] application 
was made on the 21st December, 1861, and in pursuance thereof notice 
was issued to the judgment-debtor. On the 7th February, 1865 the Court 
required the decree-holder to produce proof of the service of the notice 
within four days, and on the 23rd idem, in consequence of his having 
failed to comply with the requisition, struck off the application. 

The first Court has held the application of the 18th Februarv, 1868 

to have been beyond time, being of opinion tliat the period of three yeare 
allowed by law should be reckoned from the 7th February, 1865, the date 
on winch the decree-holder ceased to proceed in the matter of the applica- 
tion of the 21st December, 1864. The lower appellate Court has held 
1 qrVIi ^ limitation should be reckoned from the 23rd Februarv, 

1365. the date on w-hich the application of 2Ut December. 1864 was struck 
off and consequently that the application of 18th February, 1868 was 

TOlina '“'"''S''® ‘>>6 lower appellate Court's 

ruling on the point m question, and is accepted by us as valid 

Ihere was no proceeding either of the decree-holder or of the Coin-t 
: r iu teaJof 0 ° the dee"' 

1 eVrt f default of^e^tiol 

1870, In the case of 

thej^d«.eut (2) to whieTtitloterttl.attur^^^^^^^^ t 


U) 5 B.L.R., at p. 616 . 

(2) Roy Dhunvut SingkRoy v, Mud„oo,oUee Delia. II B.L.R., 23 
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KANCHAN SINGH, &C. v. SHE0PRA8AD [ALLAHABAD 

APPELLATE CIVIL, 

Present : 

Mr. Justice Pearson and Mr. Justice Spankie. 


Kanchan Singh and others {Judgment-debtors) v. Sheoprasad 

{Decree-holder). [28th April 1879.1 

2 A. 291. 

1. Executinn of decree payable by instahnenfs^Limitation—.ict IX of . 871, Sch. II, 

Art. Hi?. ' . ■ u- 

An application for execution of a decree, payable by instalments, is within 
time if made within three years from ihe time when the instalment sought to 
be realized became duo, In such a case, it is immaterial whether previous 
instalments have been paid or not. 

2. Clause in'ilciiuj whole nmouiU realizable ui case of default—Effect of waiver. 

A cliusc in the decree, making the whole amount realizable on default of 
payment of anv instalment, may be waived, and such waiver docs not operate so 
as to deprive the decree-holder of the right toexccute for the instalments. 

JUDGMENT. 

[293] Pearson, J.—Art. 1G7. Sch. ii of Act IX of 1371. providos- 
that an application to enforce payment of instalment which the decree 
directs to be paid on a specified date may he made within three years from 
the date so specified. Tiio present application to enforce the Payment of 
instalments which became duo under the decree in Bhadon i87o and 
Bhadon 1B7G was preferred on the 17th July, 1877 withinthe time allowed 
bv tho law. It is difticulb tlierefore to understand how it can be 
contended that tho application is barred by the Limitation L.uv. The 
ground of the contention is that there is no legal proof of any previous pay¬ 
ments liaving lieen made under tho decree which was passed in April, 18bb; 
and that, as the decree-holder was empowered by the terms of the decree 
to realise the whole amount at once in tlic event of two instalments not 
being duly paid, and failed to do so within three years from Bhadon 
1808, he is now preclu(3e<l from recovering tho instalmonts of 18(5 and 
1876 This contention anpears to me to he quite untenable. The decree-, 
holder’s omission in 1808, 1869. and 1870 to avail himself of bis right to 
realise at once tlie entire amount of tlie judginent-dobt may possibly 
preclude him from now enforcing that right; but he is not seeking to do 
so By foregoing or forfeiting that right lie has not lost his right to the in¬ 
stalments annually falling duo. It seems to me to bo immaterial whether 
former instalments have been paid or not; bub I observe that it was not 
seriously pleaded in the lower Courts that they had not been paid. What 
the iudgment-debtors pleaded was that payments out of Court do not save 
limitation ; and the Court of first instance held that the payments having 
been made out of Court could not he recognised. Tho non-recognition of 
those payments does not, however, exclude the present application ^oni 
the operation of the clause above quoted of .\rt. 1G7, Sch. ii, Act IX of 
1871. The pleas in appeal are worthless in my opinion and I would 
dismiss the appeal with costs. 

[294] Si'ANKIe, J.—On tlie facts found by tlie lower appellate Court 
that there liad been no such default as that referred to in the decree in 
the payment of instalments, I do no*i think that I could interfere in second 
appeal and this appears to be the more proper course, because the judg¬ 
ment-debtor does not really seem to have denied the payments out of 
Court allowed by the decree-holder to have been made to him in accord¬ 
ance with the terms of the decree. I would dismiss the appeal and 
affirm the order with costs. 


1879 

APRIL 28,' 

Appel¬ 

late 

Civil. 


2 &. 291. 
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[CIV. 


1879 

April 29. 


Appel¬ 

late 

Civil. 

2 A. 294. 


APPELLATE CIVIL. 

PPE.SExNT : 

Mr. Justice Pearson and Mr. Just ice Oldfield. 


Harsahai Mal and others [Defendants) v. Maharaj Singh [Plaintiff). 

[29th April 1S79.] 

2 A. 294. 

Act XIX of lls6d, Ss. 8 and 9—Adjudication of title—Bes Judicata. 

An adjudication of title by a Collector under S. 8 of Act XJX of 18G3. which, 
under S. 9, becomes 6nal by not being appealed against, is res judicata and 
cannot be ro-opened in u civil suit. 

[F., 5 A. 280 (284) = 3 A.W.N. 20; D., 2 A. 839 (843).] 

In a suit hrouRht in May, 1877.11,e plaintiff, who was in possession 
of a share of nineteen hls^yas and sixteen biswansis and a half in a certain 
village, claimed a declaration of his right as proprietor to four biswas and 
ten biswansis of this share, and the defendants contended that thev 
were the proprietors of the property in suit, and tlie plaintiff was only in 
possession of it as a mortgagee and not as a proprietor. The Court of 
first instance gave the plaintiff a decree, holding on the issue whether the 
p aintiff was the proprietor or the mortgagee of the property in suit that 
he was the proprietor of it. The defendants appealed to the High Court. 

JUDGMENT. 

[293] Pearson, J.—Having inspected the Collector’s proceedings we 
are of opm.on that the first ground of appeal is valid anT must be 

b swTs and few father applied for a partition of 19 

1 rTefe^nSsInZ ^ar Sahai and the 

poinril" Se ° The"Tal"'lf ™ ‘a " on the 

the remaining biswas beinf* hpid Iw k- biswansis as proprietor, 

no doubt that hfs Son r i ^ There can be 

proprietary right which not h T question of title or of 

provided by S. 9 of Act XIX in the manner 

adjudication of the question <;o dpr.; i 

but to allow the appeal and to di ^ ^it^i'iiativa 

Court’s decree with coasts of both ConvS. 
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SHEEN, &C. V. JOHNSON 

APPELLATE CIVIL. 


[ALLAHABAD 


Present: 

Sir Eobert Stuart, KU Chief Justice, and Mr. Justice Spankie. 

Sheen and another [ Defendants ) y. Johnson [ Plaintiff ) 

[29th April 1879.] 

2 A. 368. 

1 Snil for bdrinoement of patent-Act XV of 1859-Measnre of danuigcs. 

I„ a ..i. .or .or -.nogomcn. o. a pa« the --- 

Lt;:tet\Kr^o;:,trr>;h:tt\l°o/ .0',.... sJa.„ed hy hire 
from the date of infringement. 

Act XV of mo, S. 3i. , j 

^ f St 

puhlicly used ^ P j pW particulars as to such places, not can 

do so give^^fh'e defendant the right to adduce such 

evidence. 

^Meaning of the words “ publicly or actually used " in S. 23. Act XV of 1859. 
discussed by Spankie, J. 

4 . Ascertainment of damages before decree. , . a ^r. 

P/inrf Ar*c\A&s that the plamtm is entitled to 
When, in such a case. tUA fir't instance so that they may become 

5:rof 

execution. 

JUDGMENTS OF THE HIGH COURT. 

r37ll Stuart, C. J.— In this case the plaintiff, Percy Bilton John- 
nf Allahabacl the assignee of Richartl Johnson s patent for making 

Dhintiff’s license, at Allahabad and elsewhere, publicly advertised 
Tor sale nnd m'tho ^ 0.0 of " Sheen's new improved sell-work.ng patent 
thermantiJotes” which, it was complained, were dishonest infringements 
To plaiS's patoni rights, and he claimed Es 1,000 - —- 
fifttion for such infringement with interest to date of oecree. The plain¬ 
tiff further prayed for an injunction to restrain the defendants or either 
ofthL from tLreafter making, selling, or advertising, under any name 
whatever, thermantidotes of the kind described and 

patent thermantidotes," and from otherwise infringing the plaintiff sex- 

elusive rights and privileges under his patent. 

The peculiarity of the thermantidote covered b> the patent was 
shown chiefly by the manner in which the frame-work of the machine 
and the wheel used in its operation were made. There were 
liarities. one a telescopic slide for. if necessary, diverting the breeze, and 
there was also attached to the machine a self-watering apparat js. The 
defendants, in their written statement, denied the alleged infringement of 
the plaintiff’s patent, and they pleaded that the parts of the patented 
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machine in respect of which infringement by them was alleged were not 
new, inasmuch as the defendant Sheen had actually used in India a 
thermantidote with the same frame-work and driving (or wheel) arrange¬ 
ment as that for which Kichard Johnson had obtained his patent, “before 
the said Ricliard Johnson filed bis petition for leave to file a specifi- 
cat,on thereof. ' i.e., befo,-o 1870. In 187.3, sl,ortly before the infringe- 
inont of the phmtitfs patent, which was alleged to have commenced 
in September of that year, the defendant Sheen had filed a spe-C372] 
cihcation for an improved method of wetting and working khas tat- 
ties on thermantidotes and other apparatus for cooling houses, dwel* 

obtained a patent for this invention. The 
plamtift s case suggests that the defendants took advantage of their 
bunging out i^heen s patent, whicii related solely to a watering apparatus, 
b\ connecting it with their construction of tlie thermantidotes which they 
then began to make, and wlucli in all other respects were alleged bv the 
plamtill to have been infringements of his patent; and this appears to me 
to be fanly shown by the evidence. The plea or excuse that the defend¬ 
ants had previous to 1870 constructed and sold thermantidotes identical 
m form and contrivance with that for which the plaintiff had obtained his 
patent in the same year is wliolly unsupported, if not disproved bv the 

thltTn'lseVthc rrl' statement 

that in 869 the defendants had supplied the Masonic Lodge in Allahabad 

\uth a thermantidote. but winch evidently had been of a Lallv different 

kind fiom that made uuder the plaintiffs patent, for it was evidently of 

m\^!! n by name Snkhdan. states that he had never 

When thfT one. He 

s<ns. When the Lodge was moved m 1874, there were two Miermnnfi. 

nieces " ° ^*®scube it as very old. m fact it was nearly in 

made fo,- tbem tbirch^s Seeing 

supplied to tbe Masonic' Lodge in ‘ 186 ™^ 

whatever it was was in t.mfh o ° i ' • , ® ^^^'^saction. or gift, or 
neither preceded' nor foUowed hv"fn^ 

attempt, therefore, to show a^u^ " 

IS simply absurd. Of the fact'of the of the defendant 

the plaintiff's patent rights thev i ''^’^Soment by the defendants of 

have acted in a very strai^htfoAv Patentee, ap-[373]pears to 

after having satisfied himsSf that*^thpv!^?^^^^' defendants, 

covered by the patent which he'had nhf machines 

consideration for them as rhp f ii* • 1870, and with much 

Sheen on the 16tli Mal-r 1877 him to Mr. 

arrangements in your thermantidnfr m?*' ^ such 

patent, same as the ones von m r year as do not infringe on my 
desire to use any portion of mv ’ sf'*ould you 

to arrange with you for the rovllfv machine. I shall be glad 

reference to my specification and ^ ^ '''^1 see by 

me any time you may call when I shlT/hf P&tant office, or with 
h-st year infringes upon my 

©Its. it Is not only the watering 
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appavatus, but the general arrangement of the f— 
wich other iroproveraents, that are included. if >o 
minutes some morning, I am sure we can amicably 
renlv he received the following most evasive letter from Sheen. I beg 
trlcknoN^ed^e receipt of your letter of the 16th ultimo, and in reply 
can ou"y ret vcu to the provisions of Act XV of 1859, under which my 
patent was registered, entitled “ An Act for 

to inventors " which you appear to have overlooked in addiessing mo on 
the subject of my thermantidotes: I should have sent I™ ear 'e^. 

but domestic and other matters fully occupied my time. It will be 

remembered that Sheen's patent related excluswely to the wateiing ap 
naratus and had nothing whatever to do with his thermantidotes in any 
particular. Indeed, I consider it my duty to state that in my 
the defendants' conduct throughout has been most disingenuous and mlly 
deserves tTe consequences they, must now face. There is on the facts no 
escape from the conclusion that they have deliberately inlrmpd the pla n- 
Hff's natent and the plaintiff is entitled to a decree accordingly, and so far 
I approve the Juare ' order. The plaintiff is also entitled to damages and 

to the iniunction he seeks against the defendants. 

In ve'-aid to damages wo do not understand what the Judge means 
when he says that the amount of damages wi l l)e more coineniently 
ascertained at the time of tlie execution of the decree. The Judge held, 
and we agree with him. that the plaintiti' was entiLlcd [374] to damages. 
These must be in the first instance assessed, and when so deteimined they 
will form part of the decree and will l)e recoverable in courso of execution 
if nob otiierwise and previously settled. The damages iniglit be assessed 
in this Court, but we think it more convenient tliat this should be done 
by the Judge, and we therefore remand tlie case to him for that puiijose, 
with directions that he will make an immediate and peremptory apijornt- 
ment for hearing the i>arbios and for Ins finding on tha question, and that 
he will return the record to tliis Court witli siicn .Hiding within a ^eek 
from the date ol this order. In assessing tlie dainages the Judge uill be 
Sd by the rovalty whicli the iilaintitl has been accustomed to be 
allowed on sales of his patent thermantidotes; and m order to ascoitam 
that, he should examine the plaintiff and any other witnesses^who maybe 
named to the Judge as having knowledge on tiic subject On Receipt of 
the Judge’s findings assessing the damages three days will be allowed foi 

objections. J -P. B. .Tolmson, the plaintiff, respondent, as assignee o 

u patent gSed to EicliarJ .lohnson midei- S. I of Act XV of f 859, w cl'c- 
bv^ho acquired the sole and exclusive privileges of making and using and 
selling an invention for the improvement of tliermantidoles for a period of 
fourteen years, sues the defendants. Sheen and Bradley, for dainages to 
the amoiint of Es. 1,000, as compensation for an infringement of the 
uatent so granted to Richard Johnson, in making and selling thermantido¬ 
tes constructed with the same frame-work and driving aa-rangement as 
that for which the patent was given to the said Richard Johnson, ihe 
nlaintiff also prayed that defendants might be restrained m future from 
making, selling, or advertising, under any name whatever thermantidotes, 
of the kind described and known as Johnson’s patent thermantidotes, and 
from all infringement of the patent of any kind whatsoever. 

The defendants contended that Richard Johnson’s invention was not 
a new one. the improvements patented having been m use in different 
parts of the country, and having been used by Sheen himself, who made 
in 1869, prior to the filing of any specification, a thermantidote, on the same 
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principle as that patented by Eichard Johnson, and presented the same 
to the Masonic Brotherhood of the Lodge of Independence and Philan¬ 
thropy, No. 391, in Allahabad. [375] The defendants. Bradley and 
Sheen, were in partnership together in 1875, aiul it is not denied 
that they made thennantidotes. whilst the partnership lasted, on 
the same principle, with regard to frame-work and driving arrange¬ 
ment as that which Sheen says that he used in 1869. Bradley 
contends that when the partnership was dissolved in August, 1877, 
he had the right to make such thermantidotes. because Sheen had 
transferred to him all his (Sheen’s) rights and interests in the manufacture 
of thermantidotes. The Judge has held that tliere cannot he any doubt 
that defendant Sheen had made a thermantidotc on the plaintiff’s patented 
principle in April or May, 1869, which thennantidote he (defendant) pre¬ 
sented to the Free Masons’ Lodge. “ It is impossible,” the lower Court 
observes, to reject the testimony of such a witness as Mr. Shircore 
on this point: he swears that he distinctly recollects a vote of thanks 
having Ijeen accorded on the occasion to Sheen at a banquet held in the 
Lodge: I attach little weight to the fact of presentation by Sheen not being 
found recorded in the proceedings of the Lodge: the evidence shows that 
It It was presented to the banquet room, the fact could ” (or would) “ not 
be recorded : Mr Shircore says that tlie thennantidote was presented im¬ 
mediately after Sheen had been made a member of the Lodge and this is 
proved to have been in March. 1369: there is no reason, moreover, for 
rejecting the evidence of tlio witnesses who swear that they made the 
hermanfdote and took ,t to the Lodge.” But the real point in the case. 

presentation to the Lodge amounted to a ” public or actual ” user 
such as that contemplated hy S. 23 of Act XV of 1859 so as to entitle the 
defendants to p ead that the invention was not a new one CiSngIhe 
case noted (1), he (the Judge) had to determine whether the user was^ot a 
kind which made the invention known to the public at large word 
known being used in that particular sense as being part of what is 

n of tVarkimr;^;"e’*"““utry. ^If^the 

W th tw .‘''f as 4aiost tile patentee 

cipkio rpStiod^ipther:: f 

uses did not con<^Hfll’^o c ‘‘ ^ir ® Masons Lodge for private 

conUplates Th^ Goui m/^' v'TK the law 

Free Masons’ Lodge the invention of the 

himself knew of the existence of thn probably nobody but Sheen 

tunity afforded them of knowing thartW*^^' ^ 

thermantidote in the Fi-pp ATnf , a useful invention in the 

themselves if they liked Thic 'vhich they could avail 

various arguments which it ie Judge proceeds to insist on with 

the conclusion tl i 4 en 

himself. He did noreven impart invention and then kept it to 

he presented the thermantidoto .inrl persons to whom 

they were kept in profound Jfrnn, public were concerned 

remarks the Judge, has no ^ieh^ f invention. Such a party, 

patent that the invention of1,hp ° infringement of 

far as the party plead ng to the nnH 

-^^P^aoingjo^h^ion is concerned, the patentee is the 

(1) Pnmpton v. Malcohnson , L. R. 3 Ch. 531 ' 
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real and actual inventor, for the party pleading does not say that he 1879 
himself was the inventor. With this view of the case the lower Court gg^ 

decreed the claim, but reserved the amount of damages to be ascertained _ 

at the time of execution of the decree. 

The defendants appeal the whole case, and plaintiff objects that the Appel- 
judgment is silent regarding costs, and he is also entitled to the costs of late 

the injunction proceedings. The defendants urge (i) that on the evidence p— 

on the record the Judge should have found that C. J. Sheen had publicly 

used’’ in India, in Allahabad, the invention which plaintiff claims to - 

have been his assignors, and, therefore, plaintiff was not entitled 2 A. 368. 
to a decree ; (ii) that on tlie evidence on the record the lower Court 
should have found that defendant C. J. Sheen had “ actually used” in 
India, in Allahabad, the same invention ; (iii) that the mode and the 
manner in which C. J. Sheen had used the thermantidote proved to have 
been made and constructed by him in March, 1869, i.c., previous to the 
date of plaintiff's assignor's petition for leave to file the specification, was 
such as is contemplated by Act XV of 1859, and the Court [377] below 
has erred in its interpretation of the words "publicly or actually used” 
mentioned in the Act. 

Under S. 19 of Act XV of 1859, an Act for granting exclusive privi¬ 
leges to inventors, an invention shall be deemed a new invention, .within 
the meaning of the Act, if it shall not before the time of applying for leave 
to tile the specification have been publicly used in India, or in any part of 
the United Kingdom of Great Britain and Ireland, or been made publicly 
hioxon in any part of India, or in any part of the United Kingdom, by 
means of a publication, either printed or written, or partly printed or 
partly written. It is nob necessary to quote the remaining portion of the 
section. All that is required for the purpose of this case has been cited. 

The lower Court appears to liavo somewhat misapprehended the bear¬ 
ing of the precedent (luoted by him (1). In that case tho Master of the 
Rolls pointed out the legal sense and meaning of a first and last inventor, 
if the invention being in other respects novel and useful was not pre¬ 
viously known in the United Kingdom, "known” being used in that 
particular sense as being part of what had been called the common or 
public knowledge of the country, and by this common knowledge it was 
not meant that every individual member of the public knew of the inven¬ 
tion. What is meant is that if it is a manufacture connected with a 
particular trade, tlie people in the trade shall know something about it: if 
it is a thing connected with a chemical invention, people conversant with 
chemistry shall know something about it, and ho (the M. R.) adds that it 
need not go so far. It needed not to show that the bulk or even a large 
number of those people knew it. If a sufficient number knew it, or if the 
communication is such that a sufficient number may be presumed, or 
assumed to know it, that will do. It may be shown that tho trade had 
commonly used it. That is the best evidence. It may be shown that it 
was published and made known to the public. It had been held in a 
modern siwcification which had been enrolled in the Patent Office and not 
published besides, that will do. It had also been held that, as a common 
rule, if the description has been printed in England and published in 
England in a book which circulates in England, that will do. But after 
all it is a question of fact. The Judge must decide from the evidence [378] 
brought before him whether it has, in fact, been sufficiently published 
to come within the definition of being made known within the realm. 


(1) Primpton v. Ualcolmaont L. R. 3 Cb. 531. 
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We. however, arc bound by the terms of our Act, and an invention 
by that Act is new, ns we have seen, if it shall not before the time of apply- 
in<’ for leave to file the specification have been “publicly used” in India, 
^c., or “been made j)ublicly known" by means of a publication either 
printed or written, or partly printed and partly written, ((‘c. This definition 
answers the question how the invention is “ to be made publicly known” 
to people, and on this point no question arises here, and, therefore, the 
authority quoted has no bearing upon this case. Under S. 23 of the Act 
no action sliall he defended upon the ground of any defect or insufficiency 
of the sj)ecificatioii of the invention, nor upon the ground that the original 
or any subsequent petition relating to tbe invention, or the original or any 
amended specification, contains a wilful or fraudulent mis-statement, nor 
upon the ground that the invention is not useful, nor shall any such action 
bo defended upon tbe ground that the plaintiff was not the inventor, un¬ 
less the defendant shall show that he is the inventor or has obtained a 
right from him to use the invention, either wholly or in part. Any such 
action may be defended upon the ground that tbe invention was not new, 
if the iierson making the defence, or some person through whom he claims, 
shall before the date of the petition have publicly or actually used in India, 
or in some part of the United Kingdom, the invention or that part of it of 
which the infringement shall l)e proved : bub not otherwise. This action 
has been defended under the last part of the section. 

Now, the meaning of “public use” is that a man shall not by his own 
private invention, which he keeps locked up in his own breast, or in his 
own desk, and never communicates, take away the right that another man 
has to a patent for the same invention. The prior use of an invention 
need not be general. It has been held that a single instance of use would 
be sufficient, but it must be ijiiblic. In tlio case of Carpenter v. Smith (1) 
Baron Alderson said tliat “public use” means a use in public, so as to come 
to tbe know-[379] ledge of others than the inventor, as contra-distinguished 
from the use of it by himself in his chamber, and Lord Abinger said the 
public use and exercise of an invention means a use and invention in 
public, not by tbe public. Thus the Judge appears to have taken an 
erroneous view of the words publicly used ” as ajiplied to an invention. 
It does not at all follow that l)ecause the tliermantidote was presented to 
^8 Free Mason s Lodge there was no public use of it. The Masonic 
brethren are alleged to have used it, and even on the assumption that the 
lower Court s interpretation of tlie words could bo correct, inasmuch as 
the public had no opportunity of knowing that there was a useful inven¬ 
tion in theimantidotes m the Free Mason’s Lodge, of which they could 

Them assumption itself is hardly borne out. 

brnthren of» M “ ‘n /avour of it, and I am unaware that the 

H are bound by any rule to be silent as to 

thT thev coni fT 'r’“’ thermantidote, or 

frifnds an^f^ T ‘ communicate to their neighbours, 

e sec'retfaJd m ( " unconnected with 

hT^an nc of , ‘'as misconceived 

The iLrticuTars of ““T^^ary to dwell further on this point. 

wL S ent ed o ^ ^^'^“'^ants contended that plaintiff 

are ireffec hat%b “"'y bound to put in. 

eaect that S heen had himself manufactured and actually used 

• ^_ _ 

.(1).9 M. and W., 300, 
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in Allahahacl in March and April, lb69. a thermantidote witli the same 
frame-work and driving arrangement, for wliich a patent was given to 
Richard Johnson, before the specification \v<as tiled for the purpose of 
obtaining the patent; and further, that the principle on which the driving 
wheel was attached to the body was commonly known throughout tlie 
country. The terms of the Act (S. 23) are “ shall have publicly or actually 
used” the invention. If, therefore, ic can be established tliat Sheen 
made and presented the thermantidote of the kind and with the arrange¬ 
ments described in the defence, he may be said both by himself and 
by the Masonic body to have actually used that thermantidote. When, 
however, we come to analyse the evidence, there does not appear 
sufficient proof of this defence. 

^330] ■■■ I hold, therefore, that it is 

very doubtful whether any thermantidote was presented to the Lodge by 
Sheen in 1869. and that, if any thermantidote was sent there by him, it 
was probably an old one which he had repaired, and further that there is 
no reliable evidence to show that wlien repaired it worked on the prin¬ 
ciple of Johnson’s patent, or that if it did, it was ever used or at work in 
the banquet room of the Lodge, or anywhere eLe. 

There is ample evidence to show, and, indeed, it is not denied, that 
defendants have since the 1st September. 1875, and at the time of institut¬ 
ing the action, made and sold therniantidotes made on Johnson’s patent 
in regard to tlieir frame-work and driving arrangement, and that they 
have*thereby infringed the exclusive privileges granted by the patent. I 
might, perl»aps, close the case hero as against tlie defendants. But it is 
right to mention that the defendants had desired to take the evidence of 
Ram Tahal, a blacksmith of Benaros, of Sliib Cbarn of Benares, of Mr. 
Smyth of Benares, and of Madlio, a carpenter of Agra. Tim plaintiff's 
counsel objected to the record of this evidence because its admission was 
opposed to Ss. 3-1 and 23 of the Patent Act. S. 31 requires that plaintiff 
shall deliver with his plaint particulars of the breaches complained of in 
his action, and the defendant shall deliver a written statement of the 
particulars of tlic grounds (if any) upon which he means to contend that 
the plaintiff is not entitled to any exclusive privilege on the invention. 
At the trial of any such action no evidence shall bo allowed to be given 
in support of any alleged infringement, or of any objection impeaching 
the validity of such exclusive privilege, which shall not be contained in 
the particulars delivered as aforesaid. It is also speciOcally declared that 
‘‘if it be alleged that the invention was publicly known or used prior to 
the date of the petition for leave to file such specification, the place where 
and manner in which the invention was so publicly known or used shall 
be stated in such particulars : provided always that it shall be lawful for 
any Court in which the action or proceeding is pending, or in which the 
issue is tried, to allow the plaintiff or defendant respectively to amend the 
particulars delivered as aforesaid upon such terms as shall seem tit. ” The 
Judge took the depositions of these witnesses, though at first he was dis¬ 
posed to [381] reject them, as is clear from his rough notes of the pro¬ 
ceedings. But he does not refer to the evidence in his judgment. Nor do I 
think that we should use it. The terms of the section are peremptory. In¬ 
stances were cited to us showing from English cases that the plaintiff before 
trial should have called upon defendants to supply the particulars requir¬ 
ed as to those places and the manner in which the invention was publicly 
known or used. But the Act, though founded on the English Statute, is 
accompanied by a different procedure; and though I do not mean to say 
that an application might not, perhap.s, have been made on the subject to 
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the Judge below, by what is called a miscellaneous application before the 
trial came on before him, I cannot say that it was incumbent on the 
plaintiff to make the application. The defendants might have done so, 
and, perhaps, ought to have done so, as in the particulars filed by them 
they simply say that at the time the tliermantidote \vas manufactured, 
the principle on which the driving wheel was attached to the body was 
commonly known throughout the country, which was a very vague state¬ 
ment, and it does not in any way indicate that they relied on evidence in 
any particular place for corroboration of such a vague statement. More¬ 
over, the defendants should have applied to the Judge at the trial if they 
wished to amend the particulars. This would have allowed the Judge to 
adjourn the case, and to enable the plaintiff to rebut the proposed evidence. 
Under the proviso the Judge certainly could iiave acted, but he was not 
asked to do so. I would not, therefore, interfere; nor do I think it neces¬ 
sary. The main defence is that Sheen himself made the tliermantidote 
and used the same principles as Johnson did in 1869, and then presented 
the machine to the Lodge, which points he has failed to establish. Had 
the fact been so well known, and the use of the same principles so 
common throughout the country, the circumstances would have been stat¬ 
ed in Sheen's letter and in the proceedings before Mr. Quinton, or surely 
in the grounds set out on the 10th June, 1878. 

I may, however, remark that I do not admit that there is anything 
in S. 23 which would forbid the record of tlie desired evidence. The 
defendant, by that section, must show that he himself had used the inven¬ 
tion, but there is nothing which stays him, after that, from proving that 
it was in common use in particular places. There is [382] one other 
point. The Judge refused to take Mr. Bradley’s evidence, though he was 
present in Court. He ought to have taken it, if the defendants wished it. 
But their case was in no way prejudiced by his not having done so, and 
they do not refer to the matter in their memorandum of appeal 

As to damages, the Judge siiould not have left the amount to be 
determined at the time of execution of the decree. The defendants did 
not contend that plaintiff had not suffered damages, if there had been an 
infringement of his rights. They simply denied that there had been any 
such infringement as that complained of, nor did they question the amount 
of damages sought to be recovered. 


It appears from the proceeding in the Court of Mr. Quinton, late 
Officiating Judge, dated 8th May, 1878, that Johnson applied under S.493 
of the Civil Procedure Code for a temporary injunction to restrain defend¬ 
ants from manufacturing, selling, or advertising thermantidotes. which, 
he asserted, were built in such a way as to infringe his patent. At this 
time the present suit had bean filed. But the Court refused to issue the 
iDjunction, because so far liack as March, 1877. Johnson was aware that 
defendants had infringed his patent, and correspondence had ensued, 
which closed abruptly m May with a curb letter from Sheen, and Johnson 

T bis alleged rights. He lay back until 

sn ini! ‘ ‘‘.a application for 

Rnr'Tv r the rule laid down in the case of 

to contin "'b® i'os by and allows a person 

cUran,v‘’T® ’"bingement of his patent rannot 

keen an . then stated that the defendants wore quite ready to 

keep an account, and, therefore, the Judge issued an injunction to the 


(1) L. R., 1 Eq. 388. 
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defendants, ordering them to prepare an account of 
sale of the thermantidotes, which are said to infringe the patent, 
date of the institution of the suit. Plaintiff was ^ 

of the application. The order was appealable under S. 588 of ‘•‘in Co™, 
but JohnsOT did not appeal it. Ordinarily the rule in Courts Equity, 
as now in those of Common Law, is, when no interlocutory orde. has been 
given, to order, as part of the hnal judgment, an account of all the profits 
made [383] by defendants since the commencement of the action, and after 
notice that an account would be required. Mr. Q^*«ton appears to have 
mven such a notice. If here damages are assessed the plaintiff would not 
be entitled bo an account prior to the suit, for the 
compensation for his loss of profits up to the date of suit. The P'a.intiff 
has not asked in this suit, nor did he ask in lys petiiion dated the 24th 
Anril for an injunction that an account should be taken. He has simply 
sought to recover Rs. 1.000 damages, Under these circumstances he may 
not he entitled to profits. The plaintiff is assignee to a manufactmei 
himself, and if he has been in the habit of licensing other pei^ons to use 
his patent at a fixed royalty, then it may be that the loss of that royalty 
would be the proper measure of the damages sustained by mm from the 
18th September, 1875, to date of decree (1). It does not appeal what 
fixed royalty Johnson has charged, but he says m his lottei of the 16th 
March 1877 to Sheen tliat he would he glad to arrange with him for the 
royalty to he paid for the use of his invention. Perhaps the best course 
to adopt would he to remand the case to the lower Court for further 
inquiry, and to ascertain what sum Johnson or his father have been m the 
habit of taking as a royalty, and whether tliis royalty has teen taken on 
each machine made, or a lump sum has been paid for the use on the 
patent. Having ascertained this point, the lower Court should take an 
account of the machines made by defendants between the 1st Septembei, 
1875 and the date of the institution of the suit. If many machines have 
been made since, they should he taken into account, and the damages 
should be assessed according as it may be found what has been the 
royalty charged. On a return of the lower Court s finding on these points, 
we can dispose of the appeal and the objections of the plaintiff under 
S. 561. One week might be allowed for objections to the finding of the 
lower Court from the date of its return of the record. Or if the parties 
prefer it, we might ourselves make the inquiry suggested, and determine 
the point, though it would be more convenient for the Judge to do it. 

I have, since writing as above, seen the Hon ble Chief Justice s pio* 
posed order of remand, and T quite agree in the propriety of it. It will 
enable us to dispose of the appeal on receipt of the Judge s finding. 

[384] On receipt of the Judge’s finding on the issue remitted the 

Court delivered the following 

JUDGMENT. 

We have now received the finding of the Judge on the remand 
directed to him by our order of the 26th March, and there are no objections 
to the finding on either side. The Judge finds that the defendants 
made six of the plaintiff’s thermantidotes in 1876, fifteen in 1877, 
and five in 1878, in all twenty-six. He is also of opinion upon the 
evidence taken before him, that where the thermantidotes manufactured 
by defendants exceed twenty in number, a royalty of Rs. 40 on each 
machine would be a fair charge. It would thus appear that that royalty 
charged on the twenty-six thermantidotes made by the defendants would 
produce a sum of Rs. 1,040. But as that is Urger by Rs. 40 than the 

8 Eq. 31; QalUmay's Patent, 7 Jut. 463. 
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amount claimed, we reduce the sum accordingly, and assess the damages 
to be paid by the defendants to the plaintiff at Es. 1.000. and we decree 
^at amount to the plaintiff and dismiss the appeal with costs in both 
Courts, but excepting the costs relating to the plaintiff’s petition of objection, 
which petition we over-rule, and we order that the plaintiff shall bear 
the costs thereof. Under the circumstances it is unnecessary to make 
any order respecting the injunction asked for in the plaint. 


APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Nr. Justice Spankie, 


Manni Kasaundhan [Plaintiff] v. Crooke, Secretary to the 
Municipal Committee op Gorakhpur [Defendant). 

[6th May 1879.] 

2 A. 296. 

ofvrong of^cer-Substitution of proper 
LiZia'ltm M Uii?') I so M), Ss. iO and 43- 

a Municipal Committee in the name of the wrong 
officer, cannot, by the subsequent substitution of the proper officer as defendant 
be deemed, w.th reference to S. 22 of the Limitation Act (18^71, to have 
instituted against such Committee when such substitution is made. S 22 of the 
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JUDGMENT. 

tary, instead of the P^-esiden\*^tf°th^ “ade the Seere- 

do so, and the Com-ts havetTd that 
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Struck out and that of the President added, more than three months 
would have elapsed from the accrual [298] of the cause of /^^tmu. But 
the suit is not against the President personally, and S. 22, Act XV of 10 / 1^ 
seems to anply to new plaintiffs and defendants personally made parties 
to a suit after its institution rather than to cases like the present, where 
a Committee is sued through their ofBcer, and a clerical error is wrrected 
by the Court, and the substitution, as defendant of the proper officer for 
the wrong one might be permitted. It was an error of form only and 
not an act of wilfulness, and the Committee who are really sued have had 
full notice of action. Moreover the suits contemplated by the Act seem 
to be those claiming relief of a pecuniary character for some act done 
under the Act (XV of 1873) by the Committee, or any of their officers, or 
any other person acting under their directions, and for which damages 
ean be recovered from them personally. The last paragraph of S. 43 bars 
all recovery if the person to whom the notice prescribed by the section 
has been given before the suit is brought tenders sufficient amends to the 

^ The present suit is one to prove the right of plaintiff to build certain 
verandahs and a platform, which he avers were demolished by order of 
the Committee, and for which compensation is sought. It may be said 
that if notice to the Committee was required, it has been given, and that 
the Courts below should have substituted the name of the President in 
lieu of the Secretary and have tried the case on the merits. Substanti¬ 
ally the requirements of the Act have been complied with, and the 
substitution of the name of the President for that of the Secretary is not 
affected by S. 22 of the Limitation Act. the suit against the Committee 
having practically been instituted within three months after the accrual 

of the cause of action. , . 

On the other hand, if this is not one of the suits contemplated by 

Act XV of 1873, it is not at all affected by S. 43 of the Act, and would 
be certainly within time if the name of the President was substituted for 
that of the Secretary. Either way the substitution should be made and 
the case should be hoard on the merits. We therefore decree the appeal, 
remanJ tho case through the Judge to the first Court, for amendment of 
the plaint by the substitution io it of the President as provided by S. 40, 
Act XV of 1873, and for the disposal of the case on its merits. Costs to 

abide the result. 


CIVIL JURISDICTION. 

Present: 

il/r. Justice Pearson and Mr. Justice Spankie. 


In the matter of the petition op Mulo. [7th May 1879.] 

2 A. 299=4 Ind. Jur. 3S9. 

Sale in execution of decree-C.P.C., 1859 —Application by dispossessed auction-pur 
chaser under S. 815, C.P.C., 1877, for refund of purchase-nwney. 

Where immoveable property was sold in execution of a decree under the C.P.O., 
1859 which did not allow an application by an auction-purohascr for refund 
of purchase-money, and the auction-purchaser was dispossessed of tho same on the 
ground that the judgment-debtor bad do flaleable ioterest io it, anapplicatioo by 
him for such refund was held maintainable under S. 315 of the C.P.C. (1877), 
which bad then come into force. 

|Dlu., 2 A. 780 (783).] 
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.ALLAHABAD] EMPRESS OF INDIA v. LALAI [GRIM- 

Subsequent to the sale on the 20feh September, 1877, of a certain 
village in execution of a decree against Ilusaini Begam as her property, 
under the provisions of Act VIII of 1859, and purchase of the same by 
Nur Ahmad, one Altaf Ali sued Nur Ahmad for possession of the property 
and to set the sale aside on the ground that the property belonged to him, 
he having purchased it from Husaini Begam under a private sale before it 
was sold to Nur Ahmad by auction, and obtained a decree on the 30th 
January, 1878, which was affirmed by the High Court on the 13th 
November, 1878. The application of Nur Ahmad with reference to 
Ss. 313 and 315, Act X of 1877, to the District Judge of Bareilly, by whom 
the decree against Husaini Begam had l)oen executed, for the refund of 
his purchase-money, on the ground that he had been deprived of the pro¬ 
perty by reason of Husaini Begam having no saleable interest in it, was 
objected to by the decree-holders on the ground that it could not be 
entertained under Act X of 1877, as the sale had taken place while Act 
VIII of 1859 was in force and under its provisions, and that the latter 
Act did not provide for such an application in the execution of a decree, 
but left the auction-purchaser to institute a suit. On the District Judge 
holding that the provisions of S. 315 of Act X of 1877 were applicable to 
the case, and ordering the refund of the purchase-money, the decree- 
holder applied to the High Court to set aside the order of the District 
Judge. 

JUDGMENT. 

[300] Pearson, J.—The Judge’s order seems to be a very right, just 
and piopei one, with which we ought not to interfere, unless absolutely 
bound to do so. The proceedings commenced under Act VIII of 1859 
apear to have terminated with the sale. The application under S. 315 
of Act X of 1877 may be regarded as a new proceeding. We are not pre¬ 
pared to say that the Judge could nob entertain the application preferred 
to him under the second clause of S. 315, Act X of 1877 ; and we there¬ 
fore decline bo interfere, and dismiss this application with costs. 


APPELLATE CRIMINAL. 

Present: 

s„- Robert Stuart, Kt.. Chief Justice, Ur. Justice Spaukie. and Mr. 

Justice Oldfield. 


iiiMPREss OP India v. Lalai 


LAODn iviay itt/y.j 


2 A. 301. 

1. Prisom Act, S. 3-Havalat, whether a prism. 
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pass m having; asen food to an undjr-tnal prisonec m a navnldf against the 
Orders of the officer guarding it. was acquitted, held, that a subsequent trial fo 
an offence under S. 45 of the Prisons Act was not barred. 
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[303] Stuart, G. These are two appeals by the Government 
against two acquittals of the same respondent, and on the same facts, 
although under different charges or different 

facts common to both cases are these On or about the 29th April 1878 
an octroi muharrir, otherwise called a chungi muharrir, had been sent to 
the havalat at Gorakhpur on a charge of embezzlement. On the following 
dav the accused Lalai in company with his brother named Lochan. an 
octroi chaprasi, came to the havalat about 12 o’clock noon and asked the 
head-constable. Bakhta war Khan, who was m charge of the guard, to allow 
them to give some food to the chungi muharrir who was confined there; 
this the head-constable refused and told the accused and his brother 
Lochan to go away. About half an hour after an alarm was raised by a 
constable on duty that some one was on the top of the havalat wall where 
there is a platform for the police sentry. The police were sent to the spot 
and the prisoner was taken. On being searched there, there was found 
on him a packet of “ puris " (wheat-cakes fried in ghi or od) and vep- 
tables and these together were the food which the accused ana his brother 
attempted to give to the octroi muharrir. On these facts the accused 
Lalai was [304] first charged with house-trespass under S. 448, Indian 
Penal Code, and tried before and convicted of that offence by the Joint 
Magistrate, and sentenced to rigorous imprisonment for three months. 
On appeal to the Judge the Magistrate’s order was reversed, the appeal 
allowed and the accused ordered to be discharged ; the Judge’s order to that 
effect was dated 31st May 1878. Subsequently and on the same facts the 
accused respondent was tried before the Deputy ^'^^gistrate of Gorakhpur 
on a charge preferred under S. 45 of the Prisons Act XX vU of 1870, and 
convicted and sentenced on the 19th August 1878, to rigorous imprisonment 
for three months, but on appeal to the Judge, the Magistrates order 
was reversed and the prisoner again released from custody. 

It would be convenient to notice and dispose this second appeal first. 
But before considering the merits in this second appeal, I would notice an 
objection in the way of a plea of rc5 judfcala, and which objection was 
allowed by the Judge. "In this case," he said, "I consider that there 
can be no doubt that appellant has been imprisoned for committing the 
same offence for which he was tried and sentenced on 15th May 1878, 
and released on appeal on 31st May. Under those circumstances hirf 
second trial and imprisonment for the same offence must be quashed under 
S. 460 of the Criminal Procedure Code." In this opinion I do not concur. 
By the second paragraph of S. 460 it is provided that a person convicted 
or acquitted of any offence may afterwards be tried for any other offence 
for which a separate charge might have been made against him on the 
former trial. Under S. 454, Criminal Procedure Code, first paragraph, 
which provides that " if in one set of facts, so connected together as to 
form the same transaction, more offences than one are committed by the 
same person, he may be charged with and tried for every such offence at 
the same timeS. 460, however, providing that this may be done, after¬ 
wards.” The Judge’s objection therefore of res judicata or of autrefois 
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1879 acquit, as they would call it in English criminal pleading, fails, and the 
May 16. second prosecution and all that followed upon it were perfectly valid. 

_ But on the merits I am of opinion that it is too doubtful a case to 

justify Lalai's conviction. Lalai was charged under S. 45 of [305] Act 
Appel* XXVI of 1870 of an offence against the Prisons Act, in that he had taken 
LATE havalat and attempted to give to the octroi muharrir food contrary 

to the prison regulations. Now a conviction on such a charge involves 
Criminal. things: first, that the havalat is a prison within the meaning of that 

-term in S. 3 of Act XXVI of 1870, and secondly, that the act of intro- 

2 A. 301- ducing food into a prison is prohibited by the prison regulations and 
therefore an offence. With reference to the first point a prison is by 
S. 3. Act XXVI of 1870. defined to mean “ any gaol or penitentiary, and 
includes the airing-grounds or buildings occupied for the use of the prison," 
meaning by a gaol or penitentiary, as I understand those terms, a place of 
permanent confinement for a fixed and definite period, and not a mere 
place of temporary or preliminary custody, which appears to be the 
meaning of the term havalat. I observe that Act XXVI of 1870, S. 30, 
makes a clear distinction between criminal prisoners before trial and 
“ convicted prisoners ” and very properly, because the ultimate condition 
of the former class has yet to be determined. I am therefore rather of 


opinion that a havalat is not a prison within the meaning of S. 3, 
Act XXVI of 1870. As regards the second point, and assuming that 
a havalat is a prison as defined by S. 3, Act XXVI of 1870, I doubt 
very much whether the act of introducing food into a havalat in the 
way alleged in this case was an offence against the prison regulations. 
Such an act cannot, I consider, be deemed to be such an offence 
unless it can be shown to be so against some prohibitory law or regula¬ 
tion. ^Now I can find nothing of that character either in Act XXVI 
of 18/0 or in the rules for the management and discipline of prisoners 
adopted under the Act. This conviction appears to proceed on S. 45 of 
the Act, clause 3, where it is provided that “whoever contrary to 
such regulations (of the prison) conveys or attempts to convev any letter 
or other article not allowed by stick regulations into or out of any such 
prison or place shall on conviction, be liable, .ic. The question thus at 

once arises wnether the food attempted to be taken into the havalat by 

the accused was an article" within the meaning of this section. Accord- 

, P»’^°ciP^s upon which statute laws are usually interpreted, 
aiticle here would mean something of the same kind with a letter such 

^lewspaper or a book or other [306] matter 

mav h\ve whatever else 

eorv amf necessarily come within the cate- 

accused person what^ case, we are not to determine against an 

As to thrnrison rpm \ \ expressed or necessarily implied. Then 

as to the prison regulations, I was referred to No. 418 which is one of 

^ Presume teived inL 
receive the non-lahmfrmo f P^'ovides that such prisoners shall 

and mustard oil T ^ with certain additions of ghi 

dietary « prire^wUhl?"' ^ 

LroT the X but S “iluH been the inten- 

any prohibition whLpvpr expressed, nor can I find 

trial and not after convipfin^^^ fnend of a prisoner in custody before 

And again, I sav we rmiQf° what is here charged against Lalai. 

which the presumnfcion \a foi'get that this is a criminal case in 

resumption is against guilt, and we are not to assume that 
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guilt without some express rule to the contrary, or without evidence which 1879 
necessarily and irresistibly shows or, it may be, implies the t^ccused s 

complicity. In fact these prison regulations merely prescribe the diet - 

that is to be given to different classes of prisoners without any other 
meaning in a penal sense, and there is nowhere in any of them any rule AppEL- 
or order against such a contribution to a prisoner s food as Lalai attempt- 
ed in the present case. It is also to be observed that Lalai and his brother 
came openly in the first instance to the havalat. and reques ed permission OEIMINAL. 
of the head-constable to give their friend who was m custody then a little 
food. This was refused, but it does not appear that Lalai was then m- 2 A. 301. 
formed that what he asked permission to do was against the rules of the 
havalat. much less that it was a criminal offence to give a little pun to a 
prisoner there. It may. as I have suggested, be reasonable to believe and 
to imply that the diet detailed in a prison regulations was to be all the 
food that the prison authorities were to provide, but it does not thereiore 
follow that what was here done was a criminal violation of the regula- 
tions, unless we are to read S. 45 of the Act otherwise than I l.ave done 
and so as to include within its sanction what Lalai attempted. i>ut i 
repeat this is a [307] criminal case and everything charged against the 
accused should, to justify his convictiou. be clearly shown to be contrary 
to express law. and not merely to be implied by any covert inference, how¬ 
ever reasonable unless it be irresistible. , ^ . ■ l- 

For all these reasons I consider the validity of Lalai 9 conviction 

under Act XXVI of 1870 is too doubtful, and I would quash it. 

This, so far as my judgment is concerned, determines the second 
appeal before us, and I shall now proceed to dispose of the other or first 
appeal, and with a like result. The legality of the conviction m this first 
appeal depends on the solution of the question whether what La ai did 
was an “offence" within the meaning of S. 40 of the Indian Pena,l Code 
and Act XXVI of 1870. That question I have already determined by the 
opinion I have expressed in the second appeal to the effect that what 
Lalai did was not an offence as that term is so defined, or whaC is the 
same thing, that what he did w.as of too doubtful a character to necessitate 
conviction as an offence. That being so. Lalai was neither guilty of 
criminal trespass nor of house-trespass, the intent to commit an o^ence 
being essential under both sections. I would therefore disallow the 
appeal and affirm the order of the Judge in both these respects. 

SpanKIE, J.—It appears to me that on the facts found Lalai Ahir 
did commit the offence of criminal trespass. It was established by the 
evidence that an octroi muharrir had been sent to the havalat at Gorakh¬ 
pur in custody on a charge of embezzlem.ent. The next day Lalai Abir 
came to the havalat about noon and asked the head-constable in charge 
of the guard to allow him to give some food to the muharrir. The head- 
constable refused to do so and warned him off. Sometime afterwards an 
alarm was raised that some one was on the top of the havalat wall, where 
there is a platform for the police sentry. Constables were sent to the spot 
and Lalai Ahir was caught. On being searched, a packet of puns and 
vegetables were found on his person. The Assistant Magistrate being of 
opinion that a havalat does not come under the definition of a prison 
within the terms of S. 3. Act XXVI of 1870. convicted Lalai Ahir on the 
charge of house-trespass under [308] S. 448, Indian Penal Code. Tne 
Sessions Judge considered that no offence had been committed.^ Laiai 
had entered the havalat for the purpose of giving food, and the giving food 
under such circumstances was not punishable by law. He therefore 
annulled the conviction. 
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Under S. 4-11. Indinn fenal Code, whoever commits criminal trespass, 
by entering into or remainiug in any building, tent, or vessel used as a 
human dwelling, or any building used as a place for worship, or as a place 
lor the custody of property, s sa.d to commit house-trespass. This hava- 
lat or lock-up is certainly a place used as a human dwelling. Its officers, 
guards, and persons accused of offences occupy it as a dwelling place. The 

CRmmAT part of the trespasser’s body is entering and sufficient 

•to constitute house-tiespass. But the trespass must be criminal. Under 
o. 441, Indi in Penal Code, whoever enters into or upon property in the 
possession of another, with intent to commit an offence, or to intimidate, 
insult, or annoy any person in possession of such property ; or having law¬ 
fully entered into or upon such property, unlawfully remains there with 

intent thereby to intiiiKdate, insult, or annoy any such person, or with 

intent to commit an oflence is said to commit criminal trespass. Now 

Ulai Ahir himself was a constable enrolled under the Police Act. and a 

public servant. Presumably he was quite aware that ho was entering a 
place in which pmties accused of offences were kept in custody, and that 
10 head-constable of the guard was only doing his duty when he refused 
to allow him to give food to a person in custody and warned him to leave 
ho premises, whicli he did do. But instead of keeping away, he managed 
to effect another entry and was caught. After due warning from the 
head-constable m charge of the building who was lawfully in possession 

the -l’inTf 1 I ""7 77*^® ‘^^stody 

tot pn M vegetables, which he 

m7sfc tr 7 concealed on his person. We 

nten to rnmtf 7 established, made with an 

ffit: .2ir.r “•« 

1 ^7*^ cannot I think bo a doubt that to secretly introduce food into 

S-iaisslsSrS 

by the Sessions Judse Bnf if t-u i V? sustained 

second conviction under S. 45 of Act XXVI of 
good. I cannot admit that a havalat or iLl! 

the meaning of the Act In S q nvi! ° Js not a prison within 

and includes the airing-grounds or Penitentiary, 

the use of the prison. cSai Z'.t ^^^npied for 

or convicted of a crime. By S 4 the°T P''‘sener charged with 

prisoners accommodation in a nrknn • Government is to provide for 
in such manner as to comply with the re ^'^7^ constituted and regulated 

to.the separation of prisouerr By ^ 

trial shall be kept apart from conviVf^;! ‘ prisoners before 

civil prisoner may maintain himself but k ^ 

bis food, clothing, bedding or neceLtll “5’ part of 

whoever, contrary to the regulatiZ of n • S. 45 

f° “°“vey, any letter or other article n i °r attempts 

into the prison, is liable on convioLr^ regulations 

a period not exceeding six months or fe « “‘Sowus imprisonment tor 

to both. By S. 54 the Local Gove’rnmlnt m”® not exceeding Es. 200, or 

trovernment may make rules consistent with 
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the Act, amongst others, as to the food and clothing of criminal prisoners. 
The Government has exercised such powers, and rule 417 allows prisoners 
under trial to cook their own food, and directs that they shall he subjected 
to no further restraint than is absolutely necessary for their safe custody. 
Rule 418 directs that these prisoners under trial shall receive the non- 
labouring rations of the jail, with the addition of two chittaks oi (ihi or 
mustard oil to each group of 25 prisoners, the oil to be given with their 
vegetables and the ghi with their ddl. So that the food they are allowed 
to cook is not food which they purchase for themselves, but food which 
is supplied [310] as rations. The head of a prison is the Superinten¬ 
dent (S. 7 of the Act), and the Inspector-General of Prisons for the 
North-Western Provinces has been vested with the general control and 
superintendence of all prisons situate in the territories under the Govern- 
ment North-Western Provinces {S. 6). By the 424th rule made by the 
Government, the Inspector-General of Prisons is to exercise a legitimate 
watchfulness over the numbers and excessive detention of prisoners conbned 
in the havalats under his inspection, and to call the attention of Government 
to the subject if circumstances necessitate this action. The classification 
of gaols in the North-Western Provinces authorized by the Government 
includes (i) Central Prison, (ii) 1st class District gaols. (Hi) 2nd class 
District gaols, (iv) Srd class District gaols, (v) 4th class District gaols, 
(vi) lock-ups. But it may be said that these lock-ups are within the prisons, 
and persons committed for trial by the Magistrate are confined therein, and 
that the term lock-up does not include the Magistrate's luvalat. This 
however is not the case, as Rule 14. p. 18 of the work just cited above, 
directs that—“ In lock-ups shall be confined all the prisoners under trial 
before any Court, unless, where the lock-up is separate from the District 
gaol, the Magistrate or committing oflicer may think it necessary for 
greater security to send anv prisoner committed to the Sessions to the 
District gaol.” On the 27th August 1864 the Lieutenant-Governor was 
plefisod to approve of the proposal that all the havalats (lock-ups) in 
the North-Western Provinces should be placed under the supervision of 
the Inspector-General of Prisons from 1st May 1865. The resolution 
also approved of the suggestions made by the Inspector-General of 
Prisons regarding the diet and clothing to be supplied to prisoners under 
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trial. 

The Magistrate of Gorakhpur reports to this Court that up to 1862 
the gaol and lock-up were under charge of the Magistrate of the District. 
In 1862 the gaol was placed under charge of the Civil Surgeon as Superin¬ 
tendent. But the lock-up remained as before in charge of the Magistrate. 
In 1864 it was placed under the supervision of the Inspector-General of 
Prisons under the Government order dated 27th August 1864 quoted 
above, and in 1868 it was also [31l] placed under the supervision of 
the medical officer in charge of the district gaol by order dated 28th July 


Ib appears therefore to be quite certaio that the Magistrates havalat 
or lock-up is, under the rules which the Local Government is authorized 
by S. 54 of the Act to make, a fifth class gaol within the meaning of prison 
as defined in S. 3 of the Act, and therefore if the accused committed any 
breach of the regulation in force and authorized to be made by the Prisons 
Act, the conviction would be legal, if had under S. 45 of the Act. On the 
merits there can be no doubt that the facts proved in the second case show 
that an attempt was made to introduce to a prisoner charged with an 
offence articles of food not allowed by the regulations. I would therefore 
decree the appeal and reverse the decision of the Sessions Judge and 
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re-ailirm the conviction and sentence passed under S. 45 of Act XXVI of 
1870. 

I would also decree the appeal in the house-trespass case, bub as the 
subsequent conviction by the Magistrate has been affirmed in the other 
case, I do not think it necessary to do more than reverse the Sessions 
Judge's order and to approve the conviction of the Assistant Magistrate. 
There does not appear to be any necessity for pressing the sentence against 


uiUMiNAL. the accused under S. 448, Indian Penal Code, and it might be remitted. 

[The case was referred to Oldfield. J., under S. 271-B. of Act X of 


2 A. 301. 1872.] 


JUDGMENT. 


Oldfield, J.—I will first deal with tiie offence under S. 45 of Act 
XXVI of 1870. 

The definition of the word prison in S. 3 of that Act appears to me to 
include a havalat or lock-up in which prisoners under trial are confined. 
That such was the intention of the Act would appear from the definition of 
criminal prisoner in S. 3, winch means any prisoner charged with or con- 
victed of an offence,” any by the Act treating of prisoners under trial as 
well as conviction. It is unnecessary, however, for me to determine this 
point, lor assuming that an offence against the prison regulations of the 
nature of[312] those provided for in S,4a committed witli reference to a pri¬ 
soner under trial confined in the havalat will be an oft'ence under S 45 
lam unable to hold that such an offence has been committed in this case! 
The offence alleged against the accused is that ho conveyed or attempted 
.0 convey some food to a man confined in the havalat and under trial and 
by doing so has contravened S. 45 of Act XXVI of 1870, which provides, 

I'f ‘0 such regulations U.c.. the regulations 

of the prison), conveys or attempts to convey, any letter or other article 
not allowed by such regulations into or out of any such prison or place, 
shall on conviction before a Magistrate be liable to rigorous imprisonmen 

"h" "o'e^eeding Es ToO 

mrt of S 45 it h " conviction can be had under this 

havalat is contrary to the“'Teguhtion°s “rtf 
regulations on U.e^uh,ect^f®tc^f r'a^rf^d 

of the Prisons Act. This rule refp,« Government under S. 54 

other provisions provides that " the under trial, and amongst 

rations of the gaol wfl the add tion .''“o'vo the non-labouring 

to each group of SS^oners H e oV/of “ r/hi or mustard-oil 

the ghi with their rfdf ” and .u- ' f vegetables, and 

in rule 524. ' '‘"thonsed scale of dietary is laid down 

of food \oTef S'iirbrtt^ P-cticular ration 
regulations to con™/ anv 

amount to the offence contpmni t j • ^ Prisoners, and to do so will 
in my opinion, be mamtained'''%o° contention cannot, 

attempting to convoy, any articles fn the act of conveying, or 

shown distinctly that therp ic Prisoner in havalat penal, it must be 

in question merely deal with fE prohibits it, The rules 

to receive from the prison aufchoriiT fu ° which such prisoners are 
their receiving anv other supplierprohibition against 
any person conveying or aff-pm !• a,ny prohibition against 

are not at libertrto mak^ convey food to them; and we 

e assumptions or introduce prohibitions not 
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contained in the regulations. We cannot hold that an act done [3131 by a 1879 
person is “ contrary to the regulations ” merely because it is something not 16. 

affirmativelv allowed by the regulations. I hold therefore that the convic- - 

tion under S. 45. Act XXVI of 1870. cannot be maintained, and it will 
follow that there can be no conviction of the offence of house-trespass or APFbb- 
criminal trespass, since it cannot be shown that there was the intent 
required to constitute criminal trespass. It is not urged that there was ^ 
an intent to commit an offence punishable under the Penal Code, and ^.^RIMINAL 
there was none to commit an offence punishable under special or local 
law, since the only offence under such a law to which such an intent could 2 A. 301. 
be referred is the offence under S. 45, Act XXVI of 1870, whichin my 
opinion is not proved in tliis case. 

I therefore affirm the order of the Judge in both the appeals before 
this Court. 


APPELLATE CIVIL. 

Present: 

Sir liobert Stuart, Kt., Chief Justice, and Mr. Justice Spankic. 


Ball ( Defendant ) v. Stowell ( Plaintiff ). [19th May 1879.1 I379 

2 A. 322*4 Ind. Jur. 461. MAY 19. 

Instalment bond—Cause of action—Limitation Act, 1877, Sch. II, Arts. 67, 68, >0 and 

SO. , - • Appel- 

A bond which stipulates (or the repayment, within three years, of the prmci- 
nal and every half year, of the jntere4 thereon and of the premia ^^crta^in LATE 

policies of insurance made over to the creditor as collateral security for the debt, fi,yjr 

ind that, in default of such half-yearly payments, the whole amount of the 

debt shall become payable, but that it should be optional with the creditor to - 

claim full payment nn the failure of any one or more half-yearly paymeuts or on . g,- 

the expiry of the period of three years, is not an instalment bond ; and, there- * 
fore. Art. 75. Sch. II of the Limitation Act, 1877. does not apply to it. j 

Per Stuart, C.J.—The cause of .action for a suit on the bond arises at the 
end of three years allowed for the payment of the debt. 

Per SPANKIE, J The bond does not fall under Arts. C7 and 68 of Sch. II of 
the Limitation Act. but belongs to the category of bonds mentioned in Art. 80, 
on which the cause of action arises when the bond becomes due. and it becomes 
due on default of payment of both interest and premia on the due date, and not 
of cither of them only. 

[R., 1 A.W.N. 167, 8 O.C. 77 (78): D.. 20 M. 245 (246).l 

Suit for money due on a, bond dstted the 15th August 1874, the suit 
being instituted at Agra in the Court of the Subordinate Judge on the 16th 
July 1878. The defendant, Ball, alone defended the suit; and the first 

Court gave judgment for plaintiff. 

The defendant, Ball, preferred an appeal to the High Court. 

JUDGMENT. 

[327] Stuart, C. J.—The decree of the lower Court in this case is 
clearly right, both in regard to the question of limitation and the joint 
liability of the defendants for the sum decreed. In the lengthened and^ anxi¬ 
ous argument of the counsel for the appellant, numerous authorities in the 
English Courts, and also in the Courts in this country, were cited to show 
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1879 the bond in this case (l) was an instalment bond, and it is chiefly 

May 19 . a desire to examine these authorities that I have delayed my judg¬ 

ment. I have now carefully considered all the authorities, and find that 
they all assume and relate to the case of an undoubted instalment bond. 
Appel- in the present case, however, I am quite clear that the bond sued on 
LATE [328] is not an instalment bond, but a bond simply acknowledging the 
Civil intei'est payable half-yearly, with the proviso that if not so paid 

the obligors should be liable to pay up the whole amount from date of 
such default, that is, from date of failure in payment of interest. As to 
2^A. 322 = the limitation pleaded, the period clearly runs from the expiration of three 
4 lod. Jor. by the bond for the payment of the debt, that is, from the 

461 August 1877, the date of the bond itself being the 15th of August 

1874. Such appe<ys to be the real nature and position of the bond, but it 
contains an allusion to policies of assurance, and premia thereon, as to 
which there is no contract apparent on the face of the bond itself, 
although there would appear from the evidence to have been an arrange¬ 
ment of the kind between the parties to fortify and further secure the bond 
debt. Be that as it may, we are only concerned with the decree made by 

the Subordinate Judge, and we affirm that decree with costs in both 
Courts. 


^ Spankie, J.— The bond recites that the sum of Rs. 15,000 borrowed 
irom C. W. Stowell, the plaintiff, respondent, obligee, is to be payable 
within three years from the date thereof (15bii August 1874); that the 
mterest is to be payable half-yearly, namely, on the 30th June’and 31st 
December in each calendar year, that premia on life policies are to be 
endorsed to the said C. W. Stowell periodically according to the rules of the 
Insurance Company. The second clause recites that in the event of 
failure m the payinent on due date of the interest and premia, and whether 
advice be or lie not given of such default, the defendants, obligors, jointly 
and severally render themselves liable to pay up the full amount of the 

aerounToTp W 'hereof as may he due, according to the 

account of C. W. Stowell, from date of such default to payment of loan in 

bond In th^SV ^e 

Shalt to tt“:id'cw“^^ 

fn Qno fnr f.,)! ^0 claim, and if necessary 

or more°st?;htod “ t'“r on toe'toU eTpiJy^ of t^^ ^“d^ 

bon^ o_riginaIl™M if all ifs prcvislns "had been 

(1) Terms of the bond:—“Know all man u 
signed. Edward Charles Ball and WiH am ^ the under- 

severally borrowed and received thr enm Stowell, having jointly and 

Christopher William Stowell at Agra j , (Rs. 15,000) from 

be paid at Agra, unto the said ChLtopbe^r WimrrStowlu"'^ 

heirs, executors, and assigns the said sum btowell. or to his order, or to bis 

■on the same at the rate of 8 per cent ner inm? • interest 

on the 30tb June and 31st December in^earh payable half-yearly, namely, 

to be endorsed to the said Christonhpr w premia on life policies 

rules of the Insurance Company periodically, according to the 

and whether advice be or be not givenYuuch interest and premia, 

render ourselves liable to pay up^ the full *m^ severally 

balance thereofasmaybedueor m^ sGch portion or 

Christopher William Lwell, from date o?^fnh A® *he account of the said 

other charges that may or shall be incurreVon^^^ of loan in full and 

“It shall be optional to the saiS !?nnL 

sary, to sue for the full amount due on thiFh •‘o claim and, if neces- 

wmont, or on the full emiry ““y “n® more 

0 run, if all its provisions had been fuelled originally intended 
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fulfilled by us.” There are two defendants, one, Mr. W. DeRussett 1379 
Stowell (son of C. W. Stowell, the obligee), unreservedly [329] ad- 

mitted the justice of the claim. The other, E. C. Ball, acknowledged _ 

execution of the bond but pleaded limitation generally. His counsel, 
however, contended that Art. 75, Act XV of 1877, applies to the bond, Appel- 
which is one payable by instalments, as interest, the fruit of prinoi- latE 
pal, was payable half-yearly; the plaintiff s cause of action arose when 
default occurred which gave him a right of suit, and from that time limi- t>IviL. 
tation would run; the proviso could not stop limitation from running: 
nor. if the bond is one payable by instalments, does the proviso amount 2 A. 322 = 
to a subsequent waiver, and, therefore, it gives the plaintiff no further ^ 
right than the law allowed him before it w'as written. The Subordinate ’ 
Judge held that the bond contemplated in Art. 75, Sch. ii of the Limita¬ 
tion Act. is one in which the principal amount secured by the bond is 
made payable by instalments ; that the bond in suit was not payable by 
instalments, but it was stipulated that the amount secured by the bond 
should be paid in a lump sum within three years from the date of the bond 
(15th August 1874); that the lump sum became due on the 15th August 
1877, and, therefore, this suit instituted on the 16th July 1878 was within 
time.' The Subordinate Judge also held that the stipulation to pay interest 
half-yearly, with the proviso that in the event of default in such payment 
the principal as well as the interest shall be payable at ouce, cannot 
convert the bond into one under Art. 75. He further held that Art. 68 
would not apply to the bond, as there was no stipulation in it for any 
penalty; but the bond came under Art. 66 which provides for a single 
bond or a bond without a penalty, and being of this character the suit 
was not barred by limitation. Tlie Subordinate Judge, therefore, decreed 
in favour of plaintiff against both defendants. E. C. Ball, defendant, 
alone appeals from the decree, and his counsel insisted upon the pleas on 
which appellant’s defence rested in the lower Court, citing various autho¬ 
rities to show that, as the bond was one payable by instalments, the 
cause of action accrued to the plaintiff' on the occurrence of the first 
default, and that limitation began to run from that date, the plaintiff not 
being at liberty to fall back upon the proviso that it was optional to him 
to wait until the term of repayment fixed in the bond had expired ; that 
there had been no waiver of the right to sue, and consequently the suit was 
barred. Further, it was contended that, even if there was not a bond paya¬ 
ble [ 330 ] by instalments, the right to sue accrued when the default provid¬ 
ed for in the bond occurred, and, therefore, the suit was barred ; that Art. 66 
did not apply to the deed, as no day of payment was specified in the bond, 
and, therefore, limitation ran from the date of execution, and again the 
suit was barred. It was also urged that Art. 68, Sch. ii, might apply, the 
bond being subject to a condition, but this point was not seriously pressed, 
it being contended that Art. 80 applied, which refers to a suit on a bill of 
exchange, promissory note, or bond herein not expressly provided for, and 
the time from which limitation begins to run in such a suit is when the 
bill, note or bond becomes payable, and this suit should be barred, as the 
cause of action accrued on the first default. I propose first to deal with 
these contentions, and then dispose of the remaining objections in the 
memorandum of appeal to which I will subsequently refer. 

I am not prepared to admit that the bond in suit is one payable by 
instalments. There was no contract between the parties that the sum 
borrowed should be paid off by instalments, that is to say, there was no 
agreement that the money borrowed and secured by the bond should be 
repaid in certain portions at different times. Interest may not be a part of 
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a contract between the parties to it. If there is a condition in a bond 
that simple interest should be paid at a certain rate, then it is as much 
payable by virtue of the contract as the principal. It is a necessary 
incident to the original debt, but it is not a part of the original sum 
borrowed. It is the sum of money paid or allowed for the use of the 
money lent for a certain time at a fixed rate per cent. It is not added to 
tlie principal as a part of the original debt, but principal and interest in 
case of failure to pay make up the amount due under the bond. If I bold 
(as I do hold) that the bond in suit is not one payable by instalments, then 
Art. 75. Sch. ii, Act XV of 1877, does not apply to it. But I am quite 
willing to admit that if this article could be applied to it, then on the 
ruling of the authorities cited (l) this suit might be barred, assuming that 
the circumstances of this case are on all fours with those quoted, and 
that there had been no waiver. I was at first disposed to [331] apply 
Art. 66 to the bond, accepting the conclusion of the Court below on this 
point. The bond at first sight appears to be a single bond, no penalty 
being attached to it, in which a day is specified for payment, and the time 
rom which limitation begins to run is the day so specified. It is true 
^lat the day, the 15th August 1877. is not so specified in so many words. 
But the debt is to be paid within three years from the date of the bond- 
any one is entitled to tender payment of a debt of this nature within the 
time fixed for its repayment and the bond in suit allows this to be done. 

but the time at which the debt must be repaid is specified in this case, 

and the last day would he the 15th August 1877. If this be so, the 
suit clearly is unless otherwise barred, not beyond time, as it was 
instituted lu 1878. and the period of limitation is three years from 
that date. If this view be correct, then Art. 67 does not annlv as it 
cannot be said that the bond is one in which no day for ^repayment 
has been specified. Had the bond been silent in this respect the period 
of limitation would begin to run from the date of its execution, and Art. 
6/ vould have applied. I have, however, no doubt that Art 68 is 

L thfSrsectioVo V'r - -ndfiJon 

in tne thucl section of the Limitation Act (XVnf ift 77 'i ‘‘ ^ a 

any instrument whereby a person oblicerh mlu f. ^ ^ ^ 

on condition that the obligation shall be void if a *17 

formed, or is not performed, as the case maT lJ 1 

interpretation of the word bond and aimlvin^ If f m mind this 

instrument now before us does not conHin ^ 

described in S. 3, and thereforp if flno ' t- ^ condition of the nature 
I have already stated, the learned cnnnLw ^°der Art. 68. But, as 
this point. But the learned ponnool ^PPoHant did not press 

Art. 80 . Sch. ii of the Act applies and -T*" 

I come to the conclusion thTt there is 

meets Art. 66. It is a sinelp l!nn i m the bond than 

ment. but there is also a fiabiUtv’for specified for pay- 

amount due before the exp at In nf f of the entire 

of default of payment *>^0 occasion 

bond out of Art. 66, and in fhp ^ t^oes take the 

schedule, places it under Art °r P^'o^'ision for it in the 

date when the bill, note nr K Tu ^^uiitation would run from the 

[332] very serious Contention as to t heTt ‘o 

accrued. Whether this be or hn nnf action 

urged that the right to sue appmn/^ k u instalments, it is 

—--the default occurred, and that 

(1) Hemp V. Garfnnd, 12 L J N Q n d 

131; 1 M.H.C.R. 209 ; 11 B.H.C.R. 155. 

766 



CIV.] ball «. STOWELL [ALLAHABAD 

limitation began to run from that date. The authorities cited to us and 
already referred to relate to bonds payable by instalments, but it is argued 
that the principle laid down in the Indian cases and in v. Gaylo-udil) 
applies equally to any bond in which the right to sue is given on the 
occurrence of a default. It is laid down that if a plaintiff chose to wait 
till all the instalments became due, no doubt he might do so. But that 
which was optional on the part of the plaintiff would not affect the right 
of the defendant, who might well consider the action as accruing from the 
time the plaintiff had a right to maintain it. On the principle that every 
person is bound to sue when there is a complete present cause of action, 
the question in this case would be, when did the cause of action arise ? 
When the defendant failed (if he did fail) to pay the interest on the first 
half-year and premia, or when the bond became payable on the 15th 
August 1877? The bond certainly recites that in the event of failure of 
the payment on due date of the interest and premia the defendants were 
liable to pay the full amount of the bond, or such portion or balance as 
might bo found to bo due according to plaintiff’s account. But the third 
clause leaves it optional with plaintiff to claim his money at once, and 
if necessary to sue for the full amount due on the bond, on the failure 
of any one or more stipulated payment, or he might sue when the term of 
repayment fixed by the bond had fully expired. But it is contended 
on the further authorities cited (2) that “ if to an action for the original 
cause of action the Statute of Limitations is pleaded, upon which issue is 
joined, proof being given that the action did clearly accrue more than 
six years before the commencement of the suit, the defendant, not¬ 
withstanding any agreement to inquire, is entitled to the verdict.” In 
the Full Bench ruling of five -ludges of tire Presidency High Court (3), it 
was ruled by a majority of four Judges, one Judge alone dissenting, that no 
arrangement between parties could be recognised which enlarged the 
period of limitation allowed by law for the execution of decrees, and it was 
observed in that decision : “If a man having a [333] cause of action against 
another to recover immoveable property, or to recover money, or to recover 
damages for a trespass upon his land, or for an assault, should say, ‘ I will 
not sue you for twenty years,' he would not acquire a right to sue after 
the period of limitation fixed by law; if he does not intend to give up his 
right to sue at all he must take care not to bind himself beyond the time 
with which the Law of Limitation allows him to sue.” This Court also 
recognised the force of this ruling in the case of Slotoell v. Billings (4). 

It is true that by the terms of the contract between the parties an 
option is given to the plaintiff either to take his money at once on the 
occasion of default or to postpone his suit until the full term of the bond 
has expired, and the contract in this respect may be supposed to represent 
the true meaning of the parties and might not unreasonably be construed 
in favour of the plaintiff, who was at liberty to elect which of the two 
courses he would adopt. But the Act of Limitation would still control 
his choice. Mr. Justice Story has remarked on the Statute of Limitation 
that “ it was intended to be a statute of repose. It is a wise and benefi¬ 
cial law, not designed merely to raise a presumption of payment of a just 
debt from lapse of time, but to afford security against stale demand after 
the true state of the transaction may have been forgotten, or be incap¬ 
able of explanation by reason of the death or removal of the witnesses.” 
The Indian Law of Limitation certainly insists upon the peremptory 


(3) 4 B.L.R., P.B., 101. 

(4) 1 A. 350. 
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strictness with which its provisions are to be enforced, and it fixes upon 
the Courts an obligation to dismiss all suits, appeals and applications 
made after the period of limitation as prescribed in Seh. ii of the Act, 
althougli limitation has not been set up as a defence. The words, there¬ 
fore, already cited from the Presidency Full Bench ruling (l), *' If he does 
not intend to give up his right to sue at all, he must take care not to 
bind himself beyond the time within which the Law of Limitation allows 
him to sue,” may be quite relevant to this case. For if it can be establish¬ 
ed that there was a default on which a right of action was given to the 
obligee to sue, there would be a good defence on the plea of limitation. 

[334] It has been argued below by appellant's counsel that the third 
clause in the bond contemplates the occurrence of default of payment 
either of interest or premia as giving rise to an immediate cause of action, 
and that it is not necessary that the default should be in the payment 
both of interest and premia, although there had been default of this nature 
as a matter of fact: on the other hand, it is contended by respondent’s 
counsel that the words in the third clause any one or move stipulated 
payment refer to the terms of the second clause ‘ in the event of failure 
in the payment on due date of the interest and premia,” and, therefore, 
there must be a default in the payment both of interest and premia, and 
that It is solely on condition of both these events happening that the 
obligors made themselves liable to an immediate demand of the entire 
sum due. It seems to me that the terms of the bond in the second and 
third clauses read together, and they must be so read in order to under¬ 
stand the real meaning of the parties, provide for the default both of 
interest and premia, and that in the event of default in the payment 
either of interest or premia only, and not of both, the obligee is not 
called upon to choose whether he will at once demand the amount 
due or postpone his suit until the full terra of the bond has expired. 

I therefore would hold that if the default does not extend beyond 
the mteiest or premia, a coooplete and present cause of action has not 

K ^interest has been paid on the bond, but it 

” fvep carelessly or inaccurately expressed in words: 

Interest on the same at the rate of 8 per cent, per annum being pav- 

Sndar 31st December in each 

toher be endorsed to the said Chris- 

Comnanv ” Enf ^ ™ according to the rules of the Insurance 

the nunctuation thlv ^ position of the words used and to 

prSnTife nd o 7 f been argued that the 

obligee neriodicallv I of the bond, to be endorsed to the 

rife iKtn of7 7 “y “‘“'5 ‘be meaning of the bond 

and premia are to he meaning doubtless is that the interest 

the fatter peldiea if ' balf-yearly. on the dates named, 

what is to be regarded^ast ^ "'bich shows 

ment on due date nf 4 - ^ ‘ ■ event of failure in the pay* 

tual payment of the premin ’ These are the words. The punc- 

was no necessity to endorse fh!, Policies alive. There 

to make the sLi^ifcv 

obligee; but it was no part oHhf on 7“^"^ assigned to the 

give to the obligee the rieht nf n •'be breach of which would 

_ ® “®bt of calling m his money at once. It the words 


(1) KrishmKamal Singhy. Hira Sirdar, i B.L,R„ P.B., 101 . 
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“ being payable” had been added to “ premia.” thus “ and premia being 
payable on life policies to be endorsed to the said Christopher William 
Stowell periodically, according bo the rules of the Insurance o*ce, there 
would have been no room for doubt as to what was meant. The life 
policies, though not endorsed to plaintiff, were nevertheless in his posses¬ 
sion and were filed by him and are on the record of this case. There has 
been no default in the payment of the premia. The plaintiff has tiled the 
evidence of the regular payment of the half-yearly renewal premia re- 
ouired by the Company’s rules. There are on tlie record receipts for such 
premia on Stowell’s life-policy, dated 13th May 1876,13bh November 1875, 
and 5th December 1876, respectively. There is a joint receipt to Messrs. 
Ball and Stowell of payment of the half-yearly renewal premia on 
Stowell's insurance due on the lOth day of May 1878. There are receipts 
for the payment of the half-yearly premia on the life of Ball, dated 13th 
May 1875, 13th November 1875, and 5th December 1876. These receipts 
show that there was no default in the payment of Stowell’s premia up to 
the 10th May 1878, or of premia on Ball’s life up to the 13th day of 
November 1876, consequently if there had been default after that date, 
and a cause of action had arisen, the suit would be within the period of 
limitation, assuming that the suit was one coming under Art. 80, Sch. ii 
of the Limitation Act. Besides these receipts tnere are Positive Promis¬ 
sory Notes for Rs. 166-10-8 each under the policies both of Ball and 
Stowell payable to bearer three months after sight, and the death of Ball 
and Stowell respectively, and redeemable three days after presentation 
at the office of the Positive Government Security Life Assurance Com¬ 
pany Limited, according to the rules of the Company, which were in the 
possession of plaintiff. Of all [336] these receipts and notes one only 
was filed by the defendant Ball. The promissory notes payable on the 
death of Ball are dated 13th November 1874, 13bh May 1875, 17tb 
November 1875. 17tli May 1876, 8th December 1876, and 18th June 
1877. These payable on the death of Stowell are dated 18th November 
1874, 13th May 1875, 17th November 1875, I7th August 1876, 8th 
December 1876, 18th December 1877, and 12th June 1878. With this 
evidence before us which shows that there has been no default in the 
payment of premia, and entertaining the opinion that the default giving 
rise to a right of immediate demand for payment of the amount due on 
the bond before its expiration must be a default in respect of both interest 
and premia, I must come to the conclusion that there was no such default 
that gave to the plaintiff a complete and present cause of action. There¬ 
fore the contention that more than three years had elapsed from the date 
of default, and thereby the suit was barred, fails, the suit being within 
time, and the debt being acknowledged by one defendant and execution 
of the bond by the other, limitation alone being pleaded, the plaintiff 
would bo entitled to a decree. 

I have now considered all the points involved in the first to the 
fourth plea inclusive. There are two other pleas to bo noticed, the fifth 
and sixth. 

The fifth plea has no force, for if the interest had been barred by 
limitation, the suit must have been barred by the same limitation. The 
plea was not pressed before us, and I only notice it because it is on the 
memorandum of appeal. The sixth plea—that the Judge should have 
dismissed the suit with costs—is disposed of by this Judgment. 

I would dismiss the appeal, and affirm the decree of the lower Court, 

with costs. 
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Coh'ile, Sir Barnes Peacock. Sir Montague E. Smith, 
anil Sir Robert P. Collier. 

On Appeal from the Court of the Judicial Commissioner of Oudh. 

KlSil.NA NUND MisR y. ThE Sui'ERINTENPENT OF ENCUMBERED 

E.STATES. Mehdowxa. [20fch May 1879.] 

3 Suth P.C.J. 649 = Bal. 278. 

8 Suth.P.C.J. Oudh Tniookdars -Sub-selUement -Construction. 

.... Their Lordship. hoUUbe appellant entitled to a sub-settlement for lif. 

the construction of the terms of the letter of the late t.lool-a! u- u 
mg not only upon liim but upon bis successor also talookdar. which was biud- 

JUDGMENT. 

caused a notice of ejectment to be served nnnn th« .\i ’■ V-m Smgh, 

plaintiff presented a petition to the Maharaiah nn *'*^^*' 

20th August, ,1868 the Maharajah .u-ote til ^plain 
received your petition and become ^ •— I have 

tained in it; but I have heard th-it vn i ^ particulars cou- 

of ejectmeuL Now. I don^Ivan t "^tice 

be decided, and that there may be incurred^no los 
increase, whioli will lie made by Government " consequence of the 
recorded m the settlement papers You m» ' ^ provision has been 

have filed an objection I win d^nothin, f ^ « yc“ 

it. You should^ome to m and "n I '"’‘‘ 7? 

yon should pay, and mamta:in you Tn nosT u 

Lordships are of opinion that the eviden’^rn ™i ■ i" >'®‘'ctofore.’' Their 

Settlement Officer was sufficient to show tli 9 t-''fi. adduced before the 

to a subordinate interest under the , ; 

that some provision was made in the setHnm; ^ shows 

Settlement Officer held that the plaintiff ‘t- The 

settlement for life. But upon appeal thp'^S '^" ^ sub- 

Commissioner. In his judgment the of '"^^^^cversed by the 

regrot that I come to this conclusion as thof 

that IS the plaintiff-- will be hard'shol h?h f ‘ N™'*”- 

but I cannot find a distinct promise of a I ** “^PP^yed of the leases; 
enforce against the Maharaiah^'s fnl ° . 'o" ’>fe which I can 

appeal.” It appears to their Lordships that ^ therefore decree this 

were as binding on his successor as tlmv w Maharajah 

pdenee which was adduced before the fJn ‘>'P 

to show id,at there was a sub-tenire which 

Maharajah but upon his successor Thf Tn'I- ‘ta 

Lordships understand his judgment would •^°™™'cs'oner, as their 
the Settlement Officer, if he had not coin'd®''decision of 

one uoed by the judgment passed in the that the plaintiff was 

Lordships are of opinion that The d« ' ■ ^ >>« son. Their 

;!t<fica(a as against the plaintiff and oonT’°° m f" 

oifht f "k ““ "riic original doeuZnT “'® 

O'^ght to have been by the plafntiff. a„rthe r TordT'^ 

“eir Lordships are unable, in 
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the absence of those documents, to say that the evidence was sufficient 1879 
to prove that the plaintiff had a subordinate interest extending beyond 20 . 

his life. Under these circumstances they think that the decision of the — 

Settlement Officer was correct, and that it ought to be affirmed. p„,vv 

Their Lordships will therefore humbly advise Her Majesty that the rRiVY 
decisions of the Commissioner and of the Judicial Commissioner be COUNCIL, 
reversed, and the decision of the Settlement Officer affirmed, with the — 
costs of the suit in the lower appellate Courts. The appellant will 3 syfi, p (. 
the costs of this appeal. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 

SuRJAN Singh (Defoidant) v. Jagan N.vth Singh {Plaintiff), 

[21st May 1879]. 

2 A. 313. 

Morlgage—Property silualed in two Provinces-Foreclosure-Regulation XVII of ISOG, 

is 6 

According to S. 3 of Regulation XVII of 1806, where mortgaged property is 
situate in two Districts, an order of foreclosure relating to the whole property 
may be obtained in the Court of either district. The same rule applied where 
the properly is situate in two provinces, and the Regulation wa.s m force in both 
of them at the time of the foreclosure-procecdings. (4 M.I.A. 392, F .) 

A mortgage of land situated partly in the District of Shahjahanpur in 
the North-Western Provinces and partly in the District of Kheri in the 
Province of Oudh was made by conditional sale, and the mortgagee applied 
to the District Court of Sliahjahanpuc to foreclose that mortgage and ren¬ 
der the conditional sale conclusive in respect of the whole pi;operty, and 
that Court granted such application. In the present suit instituted in the 
Court of the Subordinate Judge of Shahjahanpur, the defendant contended, 
inter alia that the District Court of Shahjahanpur was not competent, in 
respect of the land situated in the District of Kheri. to grant the applica¬ 
tion for foreclosure, such land being situated beyond the local limits of 
its jurisdiction, and consequently the foreclosure proceedings in respect of 
such land were invalid, and the suit in respect thereof was not maintain¬ 
able. The Subordinate Judge held that the District Court of Shahjahan¬ 
pur was competent to grant the application for foreclosure in respect of the 
land situated in the District of Kheri. and the foreclosure proceedings 
were valid in respect of such land, and gave the plaintiff a decree. Where¬ 
upon the defendants preferred an appeal to the High Court. 

JUDGMENT. 

[314] Pearson, J.—The first and last of the pleas in appeal are not 
pressed and are indeed admitted not to be tenable. The second plea is 
overruled, in reference to the Privy Council's ruling in the case of Ras 
Muni Dibiah v, Pran Kishen Das decided on the 27th June 1848 (1), that, 
according to S. 8 , Eegulation XVII of 1806. where mortgaged property is 
situate in two districts, an order of foreclosure relating to jibe whole pro¬ 
perty may be obtained in the Court of either District. The circumstance 
that Oudh is in [315] some respects a distinct Province from the North- 
Western Provinces does not, in our opinion, take the case out of the opera¬ 
tion of that ruling, inasmuch as Regulation XVII of 1806 was in force in 
Oudh as well as in the North-Western Provinces at the time of the fore¬ 
closure proceedings. The appeal is dismissed with costs._ 


278. 


187.9 
M.ay 21. 


Appel¬ 

late 

Civil. 

2 A. 313. 


(1) 1 M.I.A. 392. 
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1879 

T^Uy 23. 


PRESEKT: 

H/r. Justice Pearson and Mr. Justice Svankic 


Appel¬ 

late 

Civil. 

2 A. 315 = 


Jamna [Plaintiff] v. Machul Sahu [Defendant). 

[23rd May 1879.] 

2 A. 315 = 4 Ind. Jur. 414. 

JlindH hH-Widow's right to mainlemnce-Gift of whole estate by husbaad-Validity, 

L'nder the Hindu law a wife is, in a subordinate sense, a co-owner with her 
husband he cannot, therefore, make a wholesale gift of his estate so as tn. 

esTatTsuhWt J"®'The donee in such a case takes and holds tL 

estate subject to her maintenance. (8 M.I.A. 66, F.) me 


4 Ind Jur m uer mainienance. (« M.I.A. 66 F) 

U ^16*3 a suit for a declaration of her right to a 

aiDtenai^e allowance of Rs. 2o per mensem against Ramjewan’s Lnhew 

to whom Ramjewan had, shortly before his death, made a gift of his^real 

as »"5C: s t Sri i:r‘ *“ “• 

fo'l^soTongTpl-td o^ti^^^^ ®‘h i^itryTliSty 

the plaintiff appealed to the ffigh Court.“" 

JUDGMENT. 

claim'’trbl ma“ed'^o7utVe7hLSn?s LY't 

8th January 1850, shortly before his death to 

to have been Iptod bv h ;\T‘i"son TT " 

---__ m^a s a so n, on the ground that, under the 

have made a gif "of ^my‘°vho^io\\d^en^ January 1^0 being : " I 

houses made of bricks and mud situated in rh!> possessions in lands, capital, 

gaged &c., money, ornaments vessels city aforesaid, both ancestral and mort: 

mmatioo of, and are called, property constifif/fn 
son of Munna Lall and mv oeprew^ whretSs L“ir"5°'■ 

me, and w hom m absence of a son I have adnn^ business of the firm jointly with 

and my repre.senlativo : the gift 

proper: it ,s made in the form of jL ij ft tn\ ’T y®®*® P^°P®>‘ty ^nd is just and 
out any consideration or hopes ^ 

viciousand false conditions: I it is unconditional and free from 

respect of the whole and entire prlneriv th! Possession, in my place, in 

lumin > disputes : I Lve exemoted^tp^ o the gift aforesaid. whi?h is free 

summg ,t: the said donee mav rlali^fT • from claim of re- 

tenants on account of immo“eIbirnrL that is due from the 

Pf '’■".^ges under iS 1^. the money due. and may enjoy and 

or taken'on fa ®"ioy possess recorded in respect 

heirs sbaii” purchased at auction^nd held sold and mortgaged to, 

and af S sa-r; eaus^ hte aiiv ^ ^lone of my 

lines hftvo k donee has accepted the said fuf’ ® or cause of action thereto : 

nmv s^er yxecuted iu the shape of rifrand^ ^^-^"*^ property, these few 

• in evidence when required/' ^ assignment of proprietary right, which 
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terms of that instrument, which bestows the whole estate on him without 
■exception, reservation, or condition, she has no right to what she claims. 

I am not prepared to hold that the deed has been misconstrued, but the 
second ground (1) of the appeal appears to me to be valid. A wife is, 
under the Hindu law, in a subordinate sense a co-owner with her husband; 
he cannot alienate his property or dispose of it by will in such a whole¬ 
sale manner as to deprive ner of maintenance; and I am theiefore of 
opinion that the donee of the entire estate must be deemed uo have taken 
and to hold it subject to her maintenance. This opinion is supported by 
the remarks at p. .366 of West and Bubler s Hindu Law of Inheritance 
and Partition. 2nd Ed., and the Privy Council decision dated 30th 
November and 2nd December 1852 in the case of Soiiatiin Bysack v. 
SyeemiUtij Jiigfiutsoondree Dassee (2), and by a judgment of the Madras 
High Court dated 27th October 1860, in which a sale of a piece of land by 
a Hindu was set aside on his wife’s suit on the ground that it left her 
without maintenance. 

The plea tliat provision was made for the maintenance of the 
plaintiff in the present cause by her husband in the shape of au 
[318] assignment of cash and jewels seems inconsistent with the terms 
of the deed, and the lower Court’s finding that his entire estate was 
without exception or reservation given to the defendant, but the Courts 
below have not distinctly adjudicated upon it. I would direct the lower 
appellate Court to adjudicate on that plea, and, if it should disallow it, 
to proceed to determine whether Rs. 25 per mensem, or what monthly 
amount, would he a suitable allowance for the plaintiff s maintenance. 
The lower appellate Court should be instructed to submit its findings, 

when a week might be allowed for objections. 

SpaNKIE. .1.—I agree with my learned and honorable colleague’s 
proposal to refer tlie issue laid down above for determination by the lower 
appellate Court. 


APPELLATE CIVIL. 

Pkesent: 

Sir Robert Stuart, Kt., Chief JuUice, and .Vr. Justice Pearson. 

GUL.AIJ Dai {Plaintiff) v. .TiWAN Ram and others {Defendants). 

[26Lh May 1879.] 

2 A. 318. 

ffailure lo pni/ Court-fee for to addiliotuil defendants—Disuiissal of suit 

C.P.C. (iSoO), S. UO-Acl XXlHof 1061, Ss. 5 and 7-C.P.C. Uii77), S. y9. 

Tho irregular dismii^aal of a suit, as against the defendants, by an order pur¬ 
porting to be made under S. 110 of the C.P.C. ()859), on a day previous to the 
hearing, on the ground of the failure of the plaintiff to deposit the fafubuHO 
required for summoning certain persons proposed to be made additional defend¬ 
ants in the suit, could not preclude the plaiutiS from instituting a fresh suit. 

In a suit instituted on the 3rd August, 1866, by Radlia Kishen 
against Lachman Das and certain other persons in the Court of the Munsif 
for the possession of certain land, no issues were fixed on the 23rd August, 
1866, the date fixed for the settlement of issues, but the Munsif made an 
order which had reference to the addition of other persons as defen dants 

(1) “ that the defendant was equitably bound to maintain her, it not being shown 
that any provision had been made for her maintenance by her husband.” 

(3) BM.I.A. 66. 


1879 

May 23. 

Appel¬ 

late 

Civil. 

2 A. 315 = 

4 Ind. Jar. 
414. 


1879 

May 26. 

Appel¬ 

late 

Civil. 

2 A. 318. 
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Appel 

LATE 

Civil. 


2 A. 318. 


[CIV. 

in the suit. On the application of the pleader for the plaintiff on the27tb 
August, 1866, that certain persons whom he named might be made defen¬ 
dants in the suit, and that summonses might be served on them, the 
Munsif allowing the same, fixed the 23rd, September, 1866, for the next 
hearing of the case. It having appeared that the pleader for the plaintiff 
had endorsed on the summonses which were to be served on the new 
defendants that the plaintifi would not deposit the Court-fees requisite 
for the service of such summons, and that he(the pleader) could not proceed 
the Munsif on 30th August, 1866, made the following order : “ Whereas it 
appears that the plaintiff has made a default, it is therefore ordered that 
the suit be dismissed under S. 110.” Gulab Dai, the representative of 
Radlia ivishen instituted a fresh suit on 21yt March, 1878 against the re¬ 
presentative of Lachman Das and the other persons for the possession of 
the same land (claiming under tlie same title as Eadha Kishen had claimed 
m the former suit). The first Court determined the suit on its merits, and 
dismissed it. and the lower appellate Court looking at the circumstances 
of the formei suit, hela that the order dismissing the former suit should 

VUT concluding portion of S. 97 of Act 

Qiiif consequently was a bar to the fresh 

suit. Wlieieupon the plaintiff preferred an appeal to the High Court. 

JUDGMENT. 

Pearson, J.—The lower appellate Court’s finding that the 

by the plaintiff is. in our opinion, an incorrect 
constiuction of the fact. The fact is that she failed to denosit the 

ta abaua required for the purpose of issuing summonses to certain persons 

for tho hLarinrinefeiLcftn ? ^ day previous to that fixed 

wh.ch ware "tiV inaSable S'T)"" 

the period aUowed bv k7 iti P of a fresh suit within 

XXIII of 1861 were airn inP r n P™'-isions of S. 5. Act 

default for which the suit wrs f i*'® ff*® circumstances, but the 

nature as thartnten^ was of' the same 

the dismissal of a suit under that observable that 

tion of a fresh suit within tho tim ii preclude the institu- 

would be hard to hold that L Ibnitation. It 

right which she would have hpi ®bould have been deprived of a 

dismissed, under S 110 A^'^ if her suit had been 

1861. not because she commifL XXIII of 

those laws, but because the Mun^if^pf is punishable under 

the Legislature had not antieinat- a strange irregularity which 

express provision. H wouM ^ not made any 

spirit of S. 7. Act XXIII of IftfirT reasonable to apply the 

the new Procedure Code It k re-enacted in S. 99 of 

^lat the matter of the present su?t ^PPePate Court 

Cede. IS a res judicata under S. 13 of that 

late Court's decree remand the cass^fft aside the lower appel- 

^ents, and direct that the costs of fh' ^ ‘^’sposal of the appeal on the 

costs of this appeal shall follow threvent. 
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APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, KL, Chief Justice, and Mr. Justice Pearson. 


Hardeo Das and another [Plaintiffs) V. Hukam Singh 

[Defendant). [29th May 1879.] 

2 A. 320=^4 Ind. Jur. 415. 

C.P.C> {1S77), S. !ilO—Decree OH hypolhecntion bond—Patiment by instahnenis. 

The provisions of S. 210, C.P.C.. 1877. are not applicable to a suit for the 
recovery of a bond-debt by the sale of the property hypothoc.'iteiUherem. To 
direct pavmenfc of the decree amount by iustaloieots in such a case would be 
to set aside and override the contract on the basis of which the plaintifi sues. 

[F., 7 B. 332 (335); Appr., 5 B. G04 1607).] 

In a, suit on a bond dated the 1st August. 1872, whereby the payment 
of Rs. 12,000 within three years from that date together with interest at 
the rate of twelve per cent. \>ev annum was secured, the bond charging 
certain immoveable property with the payment of the same. The first 
Court gave the plaintiffs a decree for the principal amount claimed by 
them together with interest to the date of the decree at the rate of one 
per cent, per annum, directing that the amount of the decree should 
be paid by fifteen annual instalments, that the property should remain 
charged with the payment of the amount of the decree, and that in default 
of payment of any instalment, or should any risk arise of the decree-holder 
losing the security of the hypothecated property, the decree-holder should 
be entitled to enforce payment of the whole amount due under the decree. 
The plaintiffs appealed to the High Court. 

JUDGMENT. 

[321] Pearson, J.—The appeal must, in our opinion, prevail. The 
lower Court has erred in applying the provisions of S. 210. Act X [322] 
of 1877, to this suit, which is not a mere suit for money, hut asks for the 
recovery of the amount of a bond-debt by the sale of the property 
hypothecated in the bond. Section 210 was not intended to enable the 
Courts to set aside and override such a contract as that on the basis of 
which the present claim is laid. The security over the hyhothecated 
property wliich it gave for the payment of tl^e debt would be of little value, 
if it could be so set aside and overridden. The plaintiffs are entitled to an 
award against the defendants of the principal sum (Bs. 12,000), with 
interest at the rate of twelve per cent, per annum to date of decree, and to 
interest from the latter date to the date of realization at the rate of six per 
cent, per annum, and to their costs with interest thereon at the same rate, 
and to be empowered to recover the amount of the bond-debt by the sale 
of the hypothecated property. The decree of the lower Courts is modified 
accordingly; and the costs of this appeal are allowed. 
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ALLAHABAD] SADIK ALI KHAN u. MUHAMMAD HUSAIN KHAN [CIV. 

APPELLATE CIVIL. 

PRESENT : 

Mr. Justice Spnnkie and Mr. Justice Oldfield. 


Sadik Ali Khan {Decree-holder) c. Mitiammad Husain Khan 

{Judgment-debtor). [4th June 1879.] 

2 A. 384. 

Execution of decrce-Due dilifjeiice-C.P.C. Ss. -,'30, 23--i. 

Under S. 230 of the C.P.C., it is only when an application to execute a decree 
has been made under it and (jranted. that no subsequent application to execute 
the .same decree shall be granted, unless the Court is satisecd that due diligence 
was used in connection with the previous application. Therefore, when during 
the pendency of .an application for execution of a decree, made by the original 
decree-holder, the assignee of the decree applies to be allowed to execute it and 
notice IS ordered under S. 232 of the C.P.C.. but the process fee not having been 
paid, the application is dismissed, a subsequent application by the assignee to be 
allowed to execute the decree cannot be rejected, because his previous application 


j ui^vjaUJCjiN r 


[385] Spankie, J.—It appears that the original decree-holder had 
made an application to execute his decree, and notice having issued under 
S. 248 ol Act X of 1877, the 20th September, 1878, was fixed for the 
hearing. In the meantime, on the 17tli, appellant (l) petitioned to have 
his name registered as purchaser of the decree, and to be allowed to 
execute tlie decree. An order for notice on the decree-holder and 
judgment-debtor was made in accordance with S. 232 of the Act. But 
tafabana not having been paid, the case was struck off 

An application for execution (2), the subject of the present contention 

undeT^ Subordinate Judge 

under S. 230, because owing to Ins not having lodged the service money on 

the deem"! “P? [386] been shown in executing 

It is true LT if f '‘Wly to this case, 

proviso attached to S 232 is that nnti^ execution. The 

be given to the transfei;" and t^e hidf " TT w ^ application shall 

not be executed until the Court has hla™ tLlr ow’ "‘’“n 

execution. Until, therefore this i (if any) to such 

tions (if any) had been ^al^ fh« o ^^^e objec- 

grant execution. Up to the date of thp^n position to 

former application had been made hnfh^^^T^ ^ 

the application for execution^arl by law had been made, 

decree-holder ceased to have am inte -e f” 

- the d ecree, and in the other, 

''"“Af ‘’“'J trllisfeir^d by assignment in 

(2) by Sadik Ali Khan. 
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as we have seen, talabana had not been paid, and no execution was 
ordered. Therefore it would seem that the present application cannot be 
rejected on the grounds set forth in the Subordinate Judge’s order, because 
no former application for execution had been granted, and, therefore, the 
question did not arise whether " on the last preceding application due 
diligence was used to procure complete satisfaction of decree. 

We, therefore, decree the appeal with costs, and reverse the order of 
the Subordinate Judge and direct him to proceed to dispose of the applica¬ 
tion for execution. 


APPELLATE CRIMINAL. 


1879 

June 4. 

Appel¬ 

late 

Civil. 


2 k. 384. 


Present; 

Sir Itobcrt Stuart, Kl., Chief .Justice, and Mr. Justice SpanJcic. 


1879 

June 6. 


Empress of India v. Karim Bakhsh. [6th June 1879.) 

2 A. 386. 

Crim. Pro. Code, Ss. HO. HTJ-Person under arrest pending appeal—Admissibil¬ 
ity of his evidence against persons concerned ia the same offence. 

Per Stuart, C. J,—Where a person -iccused of an offence was discharged by 
the Sessions Judge and was re-arrested by the Magistrate pending an appeal 
from the acquittal to the High Court, and before the appeal was admitted, held, 
that the re-arrcst was lawful and absolutely necessary iu the interests of justice, 
and hisstalemeut, after his re-arrcst and pending his appeal, was admissible in 
the trial of another person who was arrested subsequently to the arrest of the 
former as being concerned in the same offence. 


Appel¬ 

late 

Criminal. 
2 A. 386. 


Per SPANKIE, J.—Assuming that the re-apprehension after an acquittal and on 
the same charge was unlawful, his statement and evidence althougn admissible, 
was not such evidence, as the Court would place much reliance upon. If his re- 
arrest was lawful, he was in the position of an accused person and the Magis¬ 
trate should not have examined him as a witness in the trial of the other accused. 


JUDGMENTS. 

[388] Stuart, C. J.—Kai-im Baklish, the accused, respondent, in 
the present case, was one of three men, Kamal and llahi Bakiish being 
the other two, who were believed to be accomplices in the dragging of a 
man named Akbar Shah with whom they fell in on their travels between 
Ghazipur and a place called Birrai, and wlioui, when under tlie influence 
of tho poisonous drug they had administered to him, they robbed of a 
large sum of money which, as the fruits of some business of his master, 
he was carrying homo to the latter. Kamal was the first to bo appre¬ 
hended on the cliarge, and lie after being duly committed by the Magis¬ 
trate was tried before the Judge of Azamgarhand acquitted by that officer. 
But on appeal by the Government to this Court the acquittal wa.^ set 
aside and Kamal, the accused, was convicted and sentenced to rigorous 
imprisonment for three years. Tho evidence in t!ie present case is 
substantially the same as that adduced against Kamal, the Judge taking 
the same view that he had done before, and also acquitting Karim 
Bakhsh, and the Government again appealing to us against that acquittal. 
I have again carefully considered all the evidence, and am clearly of 
opinion that the Judge has gone as far wrong in this case as he had 
done in the case of Kamal, and we must set aside his order. For, even 
irrespective of Kamal’s deposition, I agree with Mr. Justice Spankie that the 
evidence given by the other witnesses, and in his view of which I entirely 
ooncur, is quite sufficient for the conviction of Karim Bakhsh. With 
irespect to Kamal’s evidence the Judge is of opinion that it is worthless, 
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Criminal. 


2 A. 386. 


seeing that he considers that " it affords no proof in support of the charge, 
and, under the circumstances in which he is placed, being yet on his trial, 
it is extremely unreasonable to suppose that he would speak the truth." 
This allusion to Kamal’s evidence was remarked on at the hearing, and we 
have to consider, first, whether the Magistrate was justified in re-arresting 
Kamal after his discliarge by the Judge, and, second, whether,while so in 
custody again, liis statement could be received in evidence against Karim 
Bakhsh. 1 am clearly of opinion that these two questions must both be an- 
[389] swered in the aOirinative. Kamal’s re-arrest was not only legal, 
but absolutely necessary in the interests of justice. The Government 
appealed, as it was by law entitled to do, against Kamal's acquittal; and 
the effect of that proceeding was to keep liiin still in peril, and it may 
even be said on his trial, and his re-arrest was simply a measure neces¬ 
sary for his safe custody pending and tor the purposes of the appeal, and 
also to secure his personal presence and iiis punishment should he be, as 
he eventually was by the decision of this Court, convicted. Such a 
precaution was in the highest degree reasonable, and was in my opinion 
fully warranted by S. 92 of the Criminal Procedure Code, which provides 
that a police officer may. even without orders from a ilagistrate and 
without a warrant, arrest “ any ])erson against wlioni a reasonable 
complaint has been made or a reasonable susi^icion exists of his having 
been concerned in a cognizable oft'ence. " For there can be no doubt that 
the ertect of the appeal against Kamal’s acquittal was to place, or replace, 
him in the position described in S. 92. And in this opinion I find 1 am 
supported by the ruling of a Division Bench of tlie Calcutta Court 
(Macplierson and Morns. JJ.). who in the case of The Queen v. Govind 
leuari (1 oraered the re-arrest of two acquitted persons under S. 92, 
directing them to be kept in custody till the hearing of the appeal. The 
reported argument addressed to the Court by the learned Legal Remem- 
biancer, Mr. H. Bel . was extremely forcible, showing as it did that the 
power to re-an-est under such circumstances washy necessary implication 
vested in all Courts and officers with proper authority and jurisdiction, 

and that where a Court had jurisdiction over an offence, it had of neces- 
^ mnr n? persons accuscd of the offence before it." quoting in 

S ^^‘^sHsh casc (2). Mr. Bell furtlier success- 

the accused d ^‘'^J**^>ssion of the appeal revived the charge against 

fny other ''''' 

person'w'ho had blp' 'vhen the Court ordered that an accused 
that the Court cnnM ^hscharged be tried, it was not disputed 

rthe same "v Point in the section : and 

of tile accused on th authority to re-direct the re-arrest 

affording as they annear to dn « ^ strongly approve them, 

case. On this noin^ nf the present 

that it appears to he w-i Kamal’s re-arrest I mav add 

Criminal Procedure 7 ^ P.^ociple of S. 149 of the 

made before anv Mm' f’ provides that ‘ when a complaint ia 

before the cU^^ofl“L persons for trial 

ed of having committp7^’ person has committed, or is suspect- 

_-triable exclusively by the Court of 


(1) 1 0, 281. 


(2) Bane v. Methuen, 2 Bing. 263. 

778 



CRIM.] 


EMPRESS OF INDIA, v. KARIM BAKHSH [ALLAHABAD 


1879 

JUNE G. 


Appel¬ 

late 


2 A. 386. 


Session, or which in the opinion of such Magistrate ought to be tried by 
the Court of Session, such Magistrate may issue his warrant to arrest 
such person, or. if he thinks lit, his summons requiring him to appear 
to answer such complaint,” an appeal being virtually a re-trial on the 

same facts. n i i u- 

The next question is, whether the statement made by Kama! after his 

re-arrest and pending his appeal was admissible in evidence. I am clearly ^ 
of opinion that it was, and that it ought to have been considered by the ouiMiNAu, 
Judge, and to be considered by us now. along with the other evidence in — 
the case. Such evidence would be admissible in an English Court 6 and 
7 Vicb., c. Bo. S. 1, and 16 and 17Yicb.. c. 30, S. 0—and I know of no law, 
regulation, or ruling in India excluding it. In one case the Lnglish law ap¬ 
pears to have been followed by the Calcutta Court, Queen v. Ashraf Shaikh 
(1), and in the present instance there is the less reason for excluding such 
evidence, seeing that a precisely similar statement by Kamal vyas deli¬ 
berately made by him in his own case, the facts of which were identical 
with the present case which resulted in his conviction by this Court, and 
which statement very naturally influenced our decision. 

I have only to add that I do not see that Kamal s statement can bo 
said to have been given under duress, meaning, as that expression does, 
under illegal restraint or arrest; Kamal was simply by means of his arrest 
in safe custody for the purposes of the Government’s appeal, and he was 

legally so. 


••• 

•p* 


£391] Spankii-', J.—We have already had this case before us on the 
appeal of the Quren-Empress v. Kamal (2). The latter was tried sepa¬ 
rately for the same ollence as that for which Karim Jiakhsb was commit¬ 
ted to the Sessions Court. The Sessions Judge acquitted Kamal. But 
the magisterial authorities obtained leave to appeal to this Court from the 
order of acquittal. When tliis Court tried the appeal, tlie order of the 
Sessions Judge was reversed and Kamal was convicted and sentenced to 
imprisonment for three years under Ss. 107 and 23B of the Penal Code. 

We accepted the evidence as good against Kamal which was adduced 
on the present trial of Karim Bakhsh, wlio has also been acquitted by the 
Sessions Judge. 

There, however, is one feature in the case which presents some dim- 
culty. After Kamal had been acquitted by the Sessions Judge, he was 
re-arrested by the Magistrate, and though under duress and awaiting the 
result of the appeal made on the part of the Crown against the order of 
acquittal, the Magistrate examined him as a witness against Karim Bakhsh. 
If the Magistrate regarded Kamal as still in the position of an accused 
person, though he had been acquitted, he should not have made him a 
witness against Karim Bakhsh. It may bo that the apprehension of 
Kamal on the same charge after his acquittal by the Sessions Judge was 
unlawful. The appeal of the Crown had not been admitted when the ar¬ 
rest was made, at least this would appear to be the case. S. 118 of the 
Indian Evidence Act makes all persons competent to testify who are able 
to understand the questions put to them, and can give rational answers 
to those questions. But if the Magistrate looked upon Kamal as still in 
the position of an accused person under trial, he should not have made 
him a witness against Karim Bakhsh, against whom the inquiry prelimi¬ 
nary to commitment for the same offence for which Kamal had been 
committed was proceeding. The position of Kamal was not that of an 


(2) Unreported. 


(1) 6W.R. Of., 91. 
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accused person admitted to give evidence under pardon, nor was it that 
of a person who had been separately tried and convicted of an offence, 
and who was afterwards made a %vitness against another person charged 
with the same offence. Nor was this a case where several persons were 
[392] jointly accused, and where any one of them was called as a wit¬ 
ness either for or against his co-defendants. Assuming, however, that 
the re-apprehension of Kamal after an accjuittal and on the same charge 
was unlawful, and tliat when lie made his statement he was a free man, 
it may be that under S. 118 of the .\ct already referred to bis evidence 
^\as admissible, but it is not evidence on which a Court would place 
much reliance, and the Sessions Judge, perhaps, lias not overstated the 
case respecting it, when he remarks that “it affords no proof in support 
of the charge, and, under the circumstances in which he is placed, being 
>efc on his trial, it is extremely unreasonable to suppose that he would 
yieak the truth.” There i.s however other evidence, which in Karim 
Bakhsh’s case has already been accepted by this Court, and which in my 
opinion is sufficient to establish a very strong presumption of the guilt of 
the respondent which his defence failed to rebut. 


1879 
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Appel¬ 

late 
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2 A. 392. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Spoukie amt Mr. Justice Oldfield. 

KiNAHIA LAL AND ANOTHBI! (Plaintiff,) V. Kalidin (Defendant). 

[9th June 1879.] 

2 A. 392. 

Mortgage—CerliUcale of sale-Registration. 

An endorsement made and signed by a Judge on a deed of mortgage of im- 

in “’em bv sale 

in execution of a deciee of a certain deed of mortgage of the Victoria Hotel 

^mbei, 18 / 0 . at a pub he sale held in the Court at Debra Dun bv Narain 
Das and Ivanahia Lai (plaintiffs) for Pq 9 inn 

passed by the Court on the 23rd November '’1875 in special orders 
Das and Kimhio Toi • i. r>- 18/0, in the Case of Naram 

S a? 

therefore dismissed the suit Thp.I!’ ^ !u registered, and 

to the High Court pl^'intiffs preferred an appeal 

JUDGMENT. 

Court that an insUmment o/tTe ^ ^ ruling in the 

of mortgage, dated 26th September^lSeV 

IS, I have held that a soIp ^ require registration, that 

above Hs. 100 in value would ^ regard to immoveable property of 

value would require registration. The endorsement on 
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the back of this deed of mortgage, which was sold at auction and pur¬ 
chased by the plaintiffs, [394] is, I think, and operates as a certificate of 
sale, and I cannot regard it as an order of Court, simply because it is 
signed by the Subordinate Judge. The signature may authenticate the 
endorsement, but the endorsement itself is a certificate of sale and a transac¬ 
tion that confers upon the purchasers the rights of the mortgagee and gives 
them an interest in immoveable property exceeding Rs. 100 in value. 

Oldfield, J.—I concur in the proposed order for dismissing the 
appeal with costs. The endorsement by which the deed of mortgage was 
assigned to the plaintiffs as purchasers of it at auction-sale is an instru¬ 
ment which required i*egistration. and cannot be admitted in evidence. 


APPELLATE CIVIL. 


Present: 

Mr. Justice Spcinkie and Mr. Justice Oldfield. 


PlAREY LaL {Defendant) v. Saliga AND ANOTHER (Plaintiffs). 

[llth June 1879.] 

2 A. 394. 

1. Wajib Hl-arp.—AbscomHn{] co sh-irerii—Ti-uatee. 

A clause in the admitii.straiion-paper of a village, stating in general terms that 
absconders from the village can receive back their property on their return, can 
neither be availed of by, nor a0eci the rights of, persons not parties to it. 

2. Co-sharer taking jMSsession of relinquished properly—Tnistee. 

A co-sharcr taking possessipn of an absconder'.s property under such circum- 
stancen, cannot be held to be a trustee for such abscouder, unless there is evidence 
that he accepted the trust. And a vague statement in the administration-paper 
that absconders shall get back their property on their return, cannot be evidence 
of such acceptance. 

[R., 3 A. 453 '104).] 

3. Purchaser for value without notice—fieprescntative of co-sharer—Trustee—Limita¬ 
tion Act, mi. S. 10. 

A purchaser from a co-sharer, in good faith for value and without notice of any 
trust, is nob a representative of such co-sbarer, who is a trustee, within the 
meaning of S. 10 of the Limitation Act. 1871 ; and a suit against him for 
possession of immoveable pr operty so purchased by him, will be barred after 
twelve years. 

[D., 9 A. 97 (101) = 6 A.W.N. 301 ] 

JUDGMENT. 

[393] Oldf’IELD, J.—The plaintiffs bring the suit, on the ground that 
they are sons of Gobinda and Gopal, who many years ago absconded from 
the village, leaving their property in the hands of their co-sharers as 
trustees, and tliey rest the proof of tlie trust on an entry in the administra¬ 
tion-paper of 18G4. The defendant pleaded in effect that the plaintiffs are 
not the persons they represent themselves to be, and that there was no 
such trust created as they assert, and that the property in suit svas for 
years possessed by Sahib Ram, Param Sukh, and others, whose rights and 
interests therein were brought in 1912 Sambat, or 22 years ago by the 
defendant at public auction, and tho claim has become barred by adverse 
possession on the defendant’s part. The Court of first instance found in 
favour of the several pleas advanced by defendant and dismissed the suit. 
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The lower Appellate Court has decreed tlie claim, holding that the 
plaintiffs are the persons they represent themselves to be ; but it is silent 
asto when and how those «-hom plaintiffs represent deserted their villages; 
it iiolds that under the entry in the administration-paper Sahib Ram must 
be considered to have become trustee for the absconders, and no period of 
limitation will bar the suit against him, or against his representative, the 
defendant, who purchased at auction-sale his rights and interests. 

This decision is clearly open to the objections taken in appeal. 
Accepting the finding that plaintiff's are representatives of Gobinda and 
Gopal, who at some time or other deserted their villages, in order to estab¬ 
lish the fact that Sahib Ram and the others held their [396] property as 
their trustees, there must be evidence tliat they accepted such a trust, and 
this fact cannot l)e taken as proved by a vague and general entry made in 
an administration-paper of a date subsetjuent to the relinquishment of tbe 
property by the absconders, and which refers to future years, to which 
Sahib Ram and the others were no parties, and which merely states in 
general terms that absconders from the village shall receive back their 
property on their return ; and further, could such trust to Sahib Ram and 
the others be established, the claim is clearly barred by the limitation of 
twelve years, since the defendants a purchaser in good faith for value from 
Salnb Ram and the others, and is not his representative within the mean¬ 
ing of S. 10. Act T\ of 1871, and it is not shown that he bought with 
any notice of the trust. 

We decree tlie appeal and reverse the decree of the lower appellate 
Court and dismiss the suit with all costs. 


CIVIL JURISDICTION. 

Present; 

Mr. Justice Spaukie and Mr. Justice Oldfield. 

Kanthi Ram iJudoment-debtor) v. Bankey Lal and others 

[Decree-holders). [lUh June 1879.] 

2 A. 396. 

application made under'that section by the L?me holde“f 

moveable property hn«! been eniA • ^r.A ^ t oecree-uolder or a person whose im 

appeal underl 588 W ap c /^ is made against him, he car 

[P.. 2 A. 352 (353).] 

Cou It: to the 

23-8—1878 in the execution nf V^ ® of certain property held oa 
other persons, on the ground nf m f against one Kanthi Ram and 

conducting iti-was omTp .1 K ^ ^**>^egularities in publishing and 
the Court of first instance finding thnTH?* ^'^‘^*'ion-purchaser. and 

ed, set it aside. On this the anlfi ^ irregularly publish- 

Judga who, finding that h^. 1 

conducted, reversed^the order of the olf improperly published or 

applied to the High Court ennion^' mstance. Kanthi Bam 

an appellate jurisdiction not ve'=fp? ‘ Judge had exercised 

should therefore be seaside ^^lat his order 


782 



CRIM.] 


EJIPRKSS OF INDIA y. LACHMAN SINGH [ALLAHABAD 


JUDGMENT. 

[397] Spankie, J.—At first sii'lit it appears as if the first plea had 
force, and that the auction-purchaser was not competent to appeal to the 
Judge. By S. 311 of Act X of 1877 the decree-holder or any person whose 
immoveable property has been sold may apply to the Court to set aside the 
sale on the ground of a material irregularity in publishing or conducting 
the sale. By S. 312 if no such application be made, or if it be made and the 
objection should be disallowed, the Court shall confirm the sale as regards 
the parties and the purchaser. If such application be made, and if it be 
allowed, the Court shall set aside tliesale. Now it is clear that the decree- 
holder or any pei*son whose immoveable property has been sold alone may 
make the application to set aside the sale. The purchaser cannot apply 
under this section. S. 313 provides for the occasion on which he may 
apply, viz., on the ground that the person whose property purported to be 
sold had no saleable interest in it. S. 583 {»i) gives an appeal under 
S. 312 for confirming or setting aside a sale. But suppose that the 
sale in favour of the purchaser has been confirmed, after objection has 
been disallowed under S. 312, and the judgment-debtor appeals to the 
[398] Judge, cannot the purchaser appear in appeal and defend the order 
made in his favour? It would be very hard if he could not appear. Again, 
if it is part of the Court’s duty where an objection has been disallowed 
to confirm the sale as regards the parties to the suit and the purchaser, it 
is surely a part of the Court’s duty to hear the purchaser if he appear to 
answer the judgment-debtor or decree-holder’s objection to the sale, and 
if he 1)0 heard in the first Court, may ho not be heard in the second, and, 
if so, why not as appellant as well as respondent? 

In this case the judgment-debtor made the objection. The auction- 
purchaser put in a statement refuting the grounds upon which the objec¬ 
tion was made. The statement was admitted by the Court, and he was 
allowed to examine four witnesses. The order of the Court was against 
him. An appeal is allowed by law, and he appeared before the Judge as 
appellant. We can find no illegality in the Court’s entertainment of this 
appeal on the merits, in that we hold that, though the auction-purchaser 
may not be the Applicant under S. 311, he yet may be a party to the 
proceedings after the application has been made, and then if there is an 
order against him he can appeal under letter vi, S. 588 of the Code. 


CRIMINAL JURISDICTION. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Jtistice Spankie. 


Empress of India v. Lachman Singh. 

[nth June 1879.] 

I 2 A. 398. 

1, Crim. Pro. Code, 1872, S. 472—Powers of commitment of Court of Sessions. 

1 Where a Sessions Judge directed the commitment to the Sessions of a person, 

{ under 8. 472. Crim. Pro. Code, for trial on charges under 8s. 193,195, 211,1.P.C., 

j held, that the order of commitment was not bad, merely because it included 

I the charge under S. 193,1.P.C., an offence not exclusively triable by a Court of 

' Sessions, 


1879 

June ii. 

Civil 

Jurisdic¬ 

tion. 

2 A. 396. 


1679 

June ii. 

Criminal 

Jurisdic¬ 

tion. 

2 A. 398. 
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2. Crivi. Pro. Code, 1S72. Ss. 207, 472^0rdcr of coinmilment by Court of Sessions— 
Revtstonal poioers of High Court. 

Held by Stu.IRT, C.J.. (Spankie, J., doubting) —Tbe High Court has power 
under S. 297 to set aside the commitment made b\' a Sessions Judee under 
S. 472, before the trial. 

JUDGMENTS. 

[399] Stcart, C. J.—In this case tlio accused Lachraan Sin«h was, 
by an order of the Sessions Judge of Aligarh, directed to be committed, 
under S. 472 of tbe Criminal Procedure Code, for trial before the Sessions 
Court on cliarges under S. 193, as well as under Ss. 115 and 211 of the 
Indian ienal Cude, atul as an abettoi' under S. 109. In revision it is 
objected before us, on behalf of the accused, that this commitment is bad. 
because it includes tlie charge under S. 193, such an offence although 
triable by. not being exclusively triable by the Court of Session, and that 
thereby the whole commitment was vitiated and rendered invalid. It is 
further contended on behalf of the accused that the commitment being bad 
it can be quaslied by this Court under the powers of revision given to it 
by S. 297 of the Criminal Procedure Code. 

On the other hand it is argued for the prosecution that such a com¬ 
mitment by order of the Sessions Judge was regular and valid, but that 
^hether it be so or not, this Court has no power to interfere with the 
bessions Judge s order, as the only section of the Criminal Procedure Code 
which pi^ovides for the quashing of a commitment is that in the case of 
one made by a competent Magistrate." It would appear that there 
was some mistake in stating [400] that the petitioner had been expressly 
committed under S. 193 an examination of the record showing that even 
1 the Judge had ordered it, no such commitment was actually made, for 
the record shows no charge against Lachman Singh under S. 193. and the 

nn'l "i0^ i Commitment and 

c laige unde Ss. 195 and 211, and contingently as an abettor under S. 109. 

arenirV"pn opioion. against the contention of the 

Sded S */ ^ f <JO‘^’Mitm 0 nt by the Sessions Judge had 

included S. 193 . t ^as perfectly regular and according to law. If the 

tha seeddon \he oh" T ° made related exclusively to 

Tse^L Bu^ exclusively triable by a Court 

S. 193 but‘ilsn fvvn n(-Up. u ^ only directed a charge under 

211 the olfences definpl' ^ ® .^‘'^‘^ter magnitude under Ss. 195 and 

Session n exclusively triable by a Court of 

the right to inoi ir^ntr 1 ’®!“’. with it and involved 

" brart'^aw 

That will l,e ascertained wb™ tl e vis 1 may take place, 

of the accused or tho nifnv eitlier the innocence 

But for the purposes of t'hf -ip extent of his guilt has been determined, 
to the Sessions Jud«e whil ^oeamitment it is perfectly competent 

tbe less, anrmdLd:if'u:^:“"8 8-'- charges, to include 

either of the other more serious nff e^^eluded, the sentence on 

allowed under S. 193 ^ otlence might not be greater than that 

I have no doub\ whateverTt^w' such a case in revision, 

that the only section of fLo argued on behalf of the prosecution 

commitment bv the Hi^h On i- ? ® provides for the quashing of a 

Competent to a commitment by a 

lagistiate. and no doubt such a power is provided for by 
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S. 197. But we are not to understand that this was done and intended in 1379 
any exclusive sense, and it cannot be [401] read as depriving the High 

Court of its large powers of revision under S. 297, and which powers in _ 

my judgment clearly cover such a case as the present. 

Tlie present application, therefore, for revision and quashing of the CriMINAIi 
Sessions judge’s order of commitment must be refused, and the record will Jurisdic* 
be returned to the Sessions Court for trial of the accused according to law. 

SpaNKIE, J.— Sundar Lai, patwari, was tried on the 2nd May, 1879, TION. 

by the Sessions Judge of Aligarh, under S. 218 of the Indian Penal Code, - 

and acquitted under the following circumstances : On the 1st October, ;2A.39B. 
1B77, Baldeo Singh, karinda and agent of Lachman Singh, zemindar, 
accused Sundar Lai of making alterations in his diary and khata regarding 
certain sums received from cultivators. The entries in the diary on the 

27th April showed the payment of the sums margi¬ 
nally noted (rt) by the tenants whose names are given. 

These figures were said by the karinda to have been 
altered, and to have been originally entered as they 
appear in the margin ( 6 ). Sundar Lai at this time was 
patwari of Lalpur, but was about to be transferred to 
another village, of which Ratan Lai was patwari, both 
villages belonging to the same zemindar. On the 8 th 
May Sundar Lai complained to the Collector that the 
zemindars of Lalpur would not sign his diary, which was sent to the 
Tahsildar, and reached him on the 10th May. The diary had thus passed 
out of the patwari's possession. On the llth May Sundar Lai and Ratan 
Lai exchanged papers, and Ratan Lai gave Sundar Lai a receipt for his, 
stating that he had compared and found them all correct. On the 13th 
May Ratan Lai wrote a petition informing the Tahsildar that he had 
received the papers on the 12th and that he found erasures in them. In¬ 
quiry followed, and finally, there was the complaint of the 1st October, and 
the patwari Sundar [402] Lai was discharged in December. 1877. Then 
an application was made to the Sessions Judge to direct a commitment, 
on the ground that Sundar Lai had been improperly discharged. This 
application was made by Baldeo Singh, karinda and agent of Lachman 
Singh, aforesaid, and was granted hy the Sessions Judge on the 8 th April, 

1879. After the case had been gone into in the Sessions, and Sundar Lai 
had been acquitted, the Sessions Judge, under S. 472 of Act X of 1872, 
committed Lachman Singh, Baldeo Singh, Ratan Lai, and Dip Chand, 
witnesses, to the Sessions Court on various charges. 

Lachman Singh, the petitioner now before us, was charged in the 
calendar in that he on the 1st October, 1877, ‘ with intent to cause injury 
to Sundar Lai, instituted, or caused to be instituted, a criminal proceeding 
against him, knowing that there was no just or lawful ground for such 
proceeding against him, and that such criminal proceeding was instituted 
on a false charge of an offence punishable with imprisonment for seven 
years, viz., forgery of a document purporting to be kept by a public 
servant as such; and thereby committed an offence punishable under 
S. 211 of the Indian Penal Code.” He was also charged with abetment of 
the offence. In the order for tlio commitment of Lacliman Singh, dated 
17th May, it is stated that Lachman Singh and Baldeo Singh are charged 
under Ss. 193, 195, 211, and 211 and 109. Baldeo Singh was charged in 
a similar way, Ratan Lai under S. 195, and Dip Chand under Ss. 193 and 
195 of the Indian Penal Code. 

It is contended that the Sessions Judge exceeded bis powers: a 
charge under S. 193 is not exclusively triable by the Sessions Judge, nor 


(n) Rijay Ram, 
Rs. 184. 

Dip Chand, 
Rs. 200. 

Murli, Rs. 200. 
(6) Bijay Ram, 
Rs. 104. 

Dip Chand, 
Rs. 240. 

Murli, Rs, 240. 
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bad Lachinan Sinjjb ever given any deposition in the case : a charge under 
S. 211 was not exclusively triable by the Court of Session : any charge 
under S. 195 is groundless as regards petitioner, inasmuch as the charge 
in support of which tlie otieuce under S. 195 is alleged to have been com¬ 
mitted was a charge made under S. 218 of the Indian Penal Code, in 
which the punishment prescribed does not exceed three years’ imprison- 
nient; tiiese are the main contentions into which we can go. We cannot 
enter into the merits of tlie case which involve either the guilt of Sundar 

charges preferred against him by Cachman 
L^OoJ Singh and Baldeo Singh, or the guilt or innocence of these persons 
on the charges upon which they are to lie tried. The minor objections 
ma> be good or bad; they might be properly pleaded on the trial. 

I entertain doubts myself wliether we are at liberty to cancel a com¬ 
mitment made by a Sessions Judge under S. 472 of Act X of 1872. 
No piovision has been made in the Code which expressly gives us power 
to do so. whereas there is a provision by which a commitment once made 
by a competent Magistrate can, under S. 197. be quashed bv the Hinh 

Court only, and only on a point of law. On the other hand if a Court of 
Session which is compotenb. under S. 472. to charge a person for certain 
offences committed before it, or under its own cognizance, if the offences 
be tiiable by the Court of Session exclusively, charges a person for 
offences nob tiiable by itself exclusively, the commitment might, perhaps, 
be legalded as a material error in a judicial proceeding.” and be 
set aside under the first paragraph of S. 297 of Act X of 1872. We 
aie told in the Statement of Objects and Reasons of the draft Bill 
as now prepared for the amendment of Act X of 1872, that S 477 
has been framed so as to allow a Court of Session to charge a person for 

Linfent nn^ir T^^-^® ?? Courts were 

charce^vouM a charge of giving false evidence, the 

and fslZd^rvV^nTe^t^“v:;;p“:'sro‘^^^^ 

cancelling the commitment before trir®l 1*1 n ^ 

“r ^ zst' “ •'■•A stiSir ss z 

consider ovliotheo^l powiv'undeo s‘’297 bef "9^ "boessaiy no. to 

commitment madft hv •> q • ^ ^ before trial to set aside the 

cuuimi&ment made by a Sessions Judge under S 472 of fhr. nr.A^ 

petitionerLaohral''singt'‘’lt'i: 

charged was one punXble Jtb ^ 

wards. Such an offence is excludv l ^seven years andup- 
October, 1877, disclosed' wM [M4] iftr^f of the 1st 

the part of the patwari Snnrlo.- r , nave been forgeries on 

offence under S. 466 of the Indim amounted to an 

able with imprisonment foi ^nr 

the 1st October, 1877 was headAV^^I^' q^*' complaint of 

Code. But th; offeucTdisS Indian Penal 

beyond these sections and a« i- body of the complaint went 

position which might have patwari in a 

ti-ue that the parari It is also 

Judge liad directed the commitment^ q Sessions 

to go so minutely into the p-icq Sessions Judge was not bound 

other offences of which the -le ’ oi'Jer an inquiry into 

Which the accused might have been Iguilty. He had to 
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see whether he had been improperly discharged on the charge preferred 
against him. When the case was tried under S. 218, and what appeared 
to the Sessions Judge to be the true facts came under his notice, and very 
serious offences, exclusively triable by himself, appeared to have been 
committed by the original complainants and others, he had. under the 
terms of S. 472, the power to charge them with these offences. They 
were not committed before the Court of Session but came under its 
cognizance. The words adopted in the amended Act are “ committed 
before it or brought under its notice in the course of a judicial proceeding.” 
But the words in S. 472 “ committed before it or under its own cogni¬ 
zance” will bear the same interpretation as “ brought under its notice 
in the course of a judicial proceeding,” and in point of fact these words 
appear to have been adopted in consequence of the ruling of the Calcutta 
High Court in Reg. v. Nonial (1), and which is also marginally cited 
opposite S, 477 of the proposed amended Act. In this way Mr. Justice 
Norman’s remarks refer to S. 172 of Act XXV of 1861, but the same words 
are used in that Code as in S. 472 of Act X of 1872. 

T now pass on to the actual wording of the order of commitment, dated 
17th May. I would say that as S. 211 involves an offence which in the 
latter part of the wording of the section is exclusively triable by the 
Court of Session, and which from the proposed charge was evidently the 
offence which the petitioner was considered by [405] the Court of Session 
to have committed, the Sessions Judge was not acting illegally in adding 
other charges for offences which, had they stood alone, would not have 
been exclusively triable by him. The graver charge carried the others into 
Court with it. But the offence under S. 195 is also triable exclusively by 
the Court of Session, and if this was an offence which came under the 
notice of the Court of Session, when trying the charge under S. 218, he was 
at liberty under S. 472 to charge che petitioner with it. Whether the charge 
can be supported on the trial is not for us to determine before trial. 

The offence under S. 193 is not exclusively triable by a Court of 
Session, but, as already insisted on, when the Court of Session had already 
ordered the commitment under S. 211 (the latter part of the section) 
and S. 195 for offences which were exclusively triable by him, there was 
no illegality in adding the other charge under S. 193. He might have 
omitted to do so in the order of commitment, and have added the charge 
after the commitment had been actually made and during trial. 

If the petitioner, as he alleges, never committed this offence, he can 
obtain a good deliverance for himself by proving his innocence. I would 
dismiss the petition. 


CRIMINAL JURISDICTION. 
Present: 

Mr. Justice Oldfield. 


Empress of India v. Sukhari. [13th June 1879.] 

2 h. 405. 

Petial Code, S. 17-t—Power of Magistrate, before whom offence under section cojinnilled, 
to try case hitnself — Crim. Pro. Code, IH72, Ss. 471, 473, 

An officer should not try himself an offence under S. 174, I.P.C., in his capa¬ 
city as a Magistrate, when the offence has been committed before him in bis 
capacity as a Settlement Officer. 

[F.. 9 C.P.L.B. 26 (Cr.); R., 27 P.R. 1903 (Cr.) = 21 P.L.R. 1904.] 

(1) 4 B.L.R., A. Cr. 9. 
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JUNM*; 13. [406] OMii-iRH), J.—I am of opinion that the conviction (l) is illegal 

- with reference to tlie ])rovisions of Ss. 473 and 471 of the Criminal Proce- 

^ (lure Code. 

KI.MTN.3L section no Court shall try any person for an offence 


TION. 


2 A. 405. 


JuiUSDic- committed in contempt of its own authority, and an offence under S. 174 
of the Indian Penal Code is such an offence, and the procedure prescribed 
in JS. 471 shows that it was not intended that an officer should try such 
an offence in his capacity as Magistrate when committed before him in his 
capacity as a Settlement Officer. It is enacted that the Court may, after 
making such preliminary inquiry as may be necessary, either commit the 
case Itself or sen.I the case for inquiry to any Magistrate having power to 
try or (jominit for trial the accused person for the offence charged. 

When the officer presiding over the Court exercises revenue as weU 
as agistrate s jurisdiction, it will not be a proper compliance with these 
piovisions for the officer presiding to make the case over to himself as 
Magistrate; that will not be sending the case to any Magistrate within 
the meaning of the section. The obvious intention of the law is that the 

officer before whom the offence was committed shall not charge and try 
the accused person on his own charge. 


1879 

June i6. 

Appel¬ 

late 

Civil. 

2 A. 407. 


AF^hiLLATE CIVIL. 

Present: 

Sir Eolert Stuart, Kl, Chief Justice, and Mr. Justice Straight. 

Narhar Singh and another (Defendants) v. Diegnath Kuae 

(Plamtii). [16th June 1879.] 

2 A. 407. 

1. Hindu lau—Widow’s right to mnintenmwe. 

red^c^nV't^e h"’’” 

childless widow. ^ reasonably entitled to, if she had bee 

2 . Maintenance-Ratio it must bear to family property. 

amount ™the family property reference to I 

upon the circumstances of ea^ch individu’arclse!^°° equitable considerations bas 

[R.. 12 A. 55S (581). 24 B. 386 (392). 1 N.L.R. 33 (37).] 

JUDGMENT. 

of ^'hifus^a^rmonTM; ^ <iuesti, 

to the respondent It must h f as the allowance for maintenan 

first, all the o?her LZll VfZ 

admitting the liability of his cIiLtsT th''o® abandoned, m fact whi 
tbe respondent, the whole of th« ^ of maintenance 

pleader for the apnellantc fo) argument and observations of tl 

^ ^ ofience punishable under S. 17 
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conceded, therefore, that the respondent is entitled to maintenance at 
the hands of the appellants, the duty cast upon this Court is to deter¬ 
mine, as a matter of equity, whether, having regard to all the circum¬ 
stances of the case, the amount decreed in the Court below is unreason¬ 
able. It was urged on the part of the appellants, that the position of a 
“ Hindu mother ” of a child deceased since her husband’s death is, so far 
as concerns the principle upon which allowance of maintenance has to 
be computed, a very inferior one to that of a Hindu widow ’ \vithout a 
child or children. As a childless widow, it is said, many ceremonial 
duties devolve upon her, entailing expenses which ought to be taken into 
account, whereas if she bear a son, most if not all of those pass over to 
him or to his representatives. In plain terms it amounts to this, that a 
“childless widow” is entitled to allowance on a higher scale than a 
“ widowed mother.” 

There was nothing either in the argument addressed to us nor in 
[4Q9] the circumstances of this case itself to induce us to draw such a 
distinction here, and it is impossible to avoid remarking that if matters 
of feeling can be admitted, and we are not sure they should not in arriving 
at the amount of what is a reasonable allowance, the case of a widowed 
mother” deprived of her only son and the contingent advantages that 
might have accrued to her had he survived seems the more deserving of 
sympathy and consideration. It is a fact not to be lost sight of in this 
case that, down to the death of the respondent’s son, Ruda Mani Singh, 
on the 2nd December, 1876, the appellants made due provision (1) for 
her and her child according to their position and the family custom, but 
immediately after the latter’s decease they stopped the allowance not only 
for the one but as to both. Such a proceeding appears indefensible and 
altogether inconsistent with the position they now take up. They are 
actually in enjoyment of the profits of the share of the villages to which, 
had the respondent’s husband lived, he would have been entitled, and it 
is relatively to the amount of these profits that the sum to be allowed 
here should be calculated. No precedents were quoted to us fixing any 
principle of computation to apply to a case like the present, and it may 
well be that there are none, for the question that now arises involves 
equitable considerations that must of necessity be aiTected by the peculiar 
circumstances of each individual case. In our opinion this appeal 
should be dismissed and the order of the Subordinate Judge (2) be affirmed 
with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Juitice OUlfield and Mr. Justice Straight. 

Lachmi Narain Lal and another {Defendants) u. Sheoambar Lal 

AND OTHERS {Plaintiffs). [20th June 1879.J 

2 A. 409. 

Pre-emption — Lvnitaiion—Aci XVof 1877, Sch. II, Art. 10. 

A suit for pro-emptioQ, where the property sought to be pre-empted has been 
purchased by the mortgagee in possessioo, is within time, if brought within 


(1) (i.e.), at Rs. 150 per mensem. 

(2) The Subordinate Judge decreed Rs. 60 per mensem for the maintenance of the 
plaintiffs. 
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one year from the date when the contract of sale became completed by payment 
of the purchase-money, and not from the date of the sale-deed; for, the pur¬ 
chaser must be deemed to have obtained physical possession under the sale when 
the contract was completed, 

JUDGMENT. 

[410] Oldfield, J—The plaintifis sue to obtain possession of a 
certain share in property sold under a deed of sale, dated 15th October, 
1873, to the defendants by right of pre-emption under the conditions.of 
the adiiiinistration-paper of the mauza. It appears that the vendees are 
mortgagees lu possession of the property, and, under the terms of sale, 
Hs. 200 were to be paid in cash to the vendor (mortgagor), and Rs. 98 to ao 
in redemption of the mortgage. The plaintiffs brought a suit asserting 
their right to recover tlie^property sold by pre-emption, but it was dismiss- 
ed on 31st March, 187o, by the Court of first instance, on the ground 
that the sale contract had not become complete so as to give a right of 
pre-emption by reason of the vendor not having received the purchase- 
mone>, and this decision was affirmed in appeal. The vendor subse- 
quentC sued to recover the purchase-money with interest from the vendees 
and obtained a decree on the 13th March. 1877. for Rs. 298, the con- 

® Rf- yO interest. The plaintiffs have now 

claim Court has decreed their 

claim, subject to their depositing m Court, within thirty days of the 

decree becoming final. Rs. 200 payable as purchase-money and Rs 98 

taken inVeond appeal 

1877 nn lb aw which governs this case is Act XV of 

187 ^ and the period will run from the date on which the purchaser takes 

« Lid rfl e Pos-[41l]sess.o„ oJthe 

piopeit> sold. As the purchaser in the case before us was also the mert- 

uS the srC^th^dr^ditn ItVonti^c: To* 

date so as to bar the suit. Tliere is nothiL^T* ®*‘''Psed from that 

appellate Court has misconstrued the teras L 

which support the plaintiffs’ preferentiarrtht 
the pa. ties in the former" r Th 

The plaintiffs cannot be liable to mv i r fifth pleas have no force, 
against them in the suit brought by the interest decreed 

money : it was no part of the purchase mnn^v purchase- 

can be called on to pav, and the former snh k' 1 plaintiffs 

former suit, the plaintiffs ha 4 no 

The appeal is dismissed wit^costs " 
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FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice. Mr. Justice Pearson, Mr. Justice 

Spnnkie, and Mr. Justice Oldfield. 

Gauri Shankar and another [Plaintiffs) v. Mumtaz Alt 
Khan [Defendant). [26tli June 1879.] 

2 A, 411. 

Governtnent Ferry—Lease—ReguUdxon VI of 1810—Illegal contract—Act IX of 1872, 
S'. 23. y . 

A partnership entered into with another person, by a lessee of a Government 
ferry, who has covenanted not to underlet or assign the lease without the leave or 
license of the Magistrate who granted it, is not void or voidable as between the 
partners, by reason of the covenant not to underlet or assign the lease. [S. A. 
No. liy of 187'2, Unrep , ocerrnled.) 

[F.. 14 C.P.L.R. G7 (69) ; Appr., 24 B. G22 (G27); Appl., 26 M. 15G (157); D., 10 A. 
577 (579) =8 A.W.N. 215 ] 

ORDER OF THE HIGH COURT REFERRING THE 
CASE TO THE FULL BENCH. 

[412] Oldfield, J. —Mumtaz Ali, the defendant and respondent, 
held a farming lease of certain ferries from Government, from 1st Octo¬ 
ber, 1875, to 30th September, 1878, and by agreement, dated 13th October, 
1875, admitted one Bada! to partnership in the said lease. It is asserted 
by the appellant that one Khushali Ram obtained a decree against Badal, 
and caused his share in the farm to be attached, and that a sazawal was 
appointed to make collections, the income remaining in the hands of defen¬ 
dant, respondent. Sul)sequently defendant, respondent, brought, in the 
name of Kliwaja Hasan, the said decree, and advertised for sale Badal’s 
interest in the farm, and on 29tli September, 1877, Badal sold his interest 
to plaintiff, who satisfied the decree. Plaintiff now seeks to have his 
right declared to receive profits under the terms of the agreement, dated 
13th October, 1875, and to superintend and keep an account, as before, of 
the income: also to recover his share of the profits, under the terms of the 
agreement, from Ist October, 1876. to September, 1877, a period of one 
year, with interest. The defendant, respondent, does not dispute that he 
admitted plaintiff to partnership in the farm under the deed, dated 13th 
October, 1875, but pleads that the contract is absolutely void with refer¬ 
ence to the provisions of S. 23 of Act IX of 1872, as it was illegal to 
admit a shikmi partner in the ferry farm, or to sub-lease it, under the 
provisions of S. 2, Regulation VI of 1819, and paragraphs 11 and 12, 
Circular Order No. 22 of 1874, and paragraph 11 of the conditions of the 
ferry farm granted by the Magistrate. 

There were other pleas to the effect that, under the deed of 13bh 
October, 1875, Badal obtained no right of possession or power of super¬ 
intendence, &c.: that, during the first year of the partnership, the boats 
and other things belonging to Badal were sold in execution of the decree, 
and during the second year he could not collect the said materials for the 
bridge, and committed a breach of contract; and on defendant’s petition the 
Magistrate, on 16bh October, 1876, declared the shikmi partnership and 
sub-farm to be invalid, and disallowed it, and held defendant, respondent, 
respon-[413]sible for everything; and inconsequence of the Magistrate’s 
order defendant, respondent, cancelled the contract with Badal frotq 
October, 1876. There are also pleas to the effect that the account of profits 
18 wrong, that defendant, respondent, did not realise the profits as alleged, 
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and a considerable sum of money is due to defendant, respondent, from 
Badal and his representatives on account of profits, expenses, and losses 
lelating to the first year of Badal s partnership, The above are the prin- 
cipal pleas taken by defendant, respondent, in the Court below. The lower 
Court dismissed the suit, holding that the contract on the part of Mumtaz 
All, defendant, and Badal is absolutely void, upon the grounds taken by 
tl:ie defendant which have been referred to above, and a decision of this 
Court (1) lias been cited in support. In my view the decree of the lower 
Court cannot he maintained. There is nothing in Regulation VI of 1819 
which makes a contract of the nature of that between defendant and Badal 
Illegal, nor has the Circular Order No. of 1874 of the Executive En- 
pneer, Allahabad Division, the force of law, assuming that the contract is 
lorbidden by that Circular: so we cannot say that this contract is void 
under the two first grounds in S. 23 of the Contract Act, and we cannot 
hold It to be void under any of the other grounds which render a contract 
absolutely void. Its object is not fraudulent. We cannot say that it in¬ 
volves or implies injury to the person or property of another, or that the 
bourt can regard its object as immoral or opposed to public policy. There 
wll be nothing, therefore, to render this contract void absolutely under 
the Contract Act; and though Mumtaz Ali in making it, may have brans- 
p-essed tlie terms of his lease from Goveiument, the contract as between 
him and Badal will be valid and an action on it maintainable, which may 
be enforced for damages, if not for specific performance. But if the lease 
IS perused it is not clear that a partnership contract of the kind was con¬ 
trary to the conditions of the lease. The only section pointed out as 
disallowing it is S. 11; but that would appear to refer to a sub-lease or a 
tianster and not to a co-partnership, and the remedy is, under it, in the 
Magistrate s own hands, by cancelling the original lease and fining the 
armer; and when this has not been done, and there is knowledge of the 
It may be presumed the authorities did not object. 

gi-ounds, therefore, on which the lower Court has dismiss¬ 
ed this suit cannot be sustained, and the suit should be tried on the 
meats. It may be noticed that it is asserted that the Magistrate on 
defendants, respondents petition of the 16th October, 1876. disallowed 
te partnership and deferidant, respondent, in consequence cancelled it: 

r f pleadings. Since the lease to 

ini the farm cannot be granted, assum¬ 

ing this lelief was otherwise allowable. 

I would reverse the decree and remand the suit for trial on the 
merits ; costs to follow the result. 

orde™DSfd opinion, and would make the 

order pioposed. But before doing so, as the judgment of this Court (1) 

Sans better t appellate Court, it would, 

perhaps, be better to refer the case to the Full Bench in order that the 

Stiff in fh' "'I’^ther or not the agreement made with he 

telll Co'urt"" " --S-d by the lower 

Oldfield, J._I concur in making the proposed reference. 
JUDGMENTS OF THE FULL BENCH. 

fhi. C. J.—The opinions expressed in the order of reference in 

me to be substantially s ound. BadiFs otm under hk 

' (1) Unteported, 
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agreement with Mumtaz AH could not be made good against the Govern¬ 
ment,, or in any way against the profits of the ferry, but only against 
Mumtaz Ali himself personally, and in that light could only be measured 
in damages, and a contract between him and Mumtaz Ali to any other 
effect could not be enforced. I am clear, therefore, that Badal had no 
claim for specific performance, [416] so far as the subject-matter of the 
Government lease to Mumtaz Ali Khan was concerned. This, however, 
does not exclude Badal’s claim against Mumtaz Ali for damages. As to 
the case decided by this Court in 1872 (l), I am not prepared at this dis¬ 
tance of time to say that it is exactly in point. I observe that the 
judgment in that case states that it was admitted by the appellant’s pleader 
that the claim for possession of a share of the ferry in suit was unmain¬ 
tainable, and it clearly was so; but if so, the claim there was different 
from that pleaded in the present case, svhich is that of a shikmi partner 
suing for his riglits under his personal sub-contract. I cannot say more 
about the judgment of 1872 (1), as the record has long since gone back to 
the district, Banda, from whence it came. I would answer in accordance 
with the referring order. 

Pearson, J.—The view taken by the learned Judges who have made 
this reference appears to me on consideration to be more correct than 
that taken in the former decision of 1872 (1). 

Oldfield, J, (Spankie, J.. concurring)—We adhere to the view 
already expressed in our order of remand. 

The Division Bench, following the judgment of the Full Bench, decreed 
the appeal, and remanded the case to the Court below for trial on the 
merits. 


PRIVY COUNCIL. 

Present: 

Sir James Colvile, Sir Barnes Peacock, Sir Montaoue E, Smith, and Sir 

Robert P. Collier. 


On Appeal from the High Court of Judicature, North- Western Provinces. 

Dwarka Doss and others {Appellants) v. Rai Sita Ram 

{Eesponde7it). [27th June 1879.] 

5C.L.R. 430 = Ba). 308. 

Execution of decree -Insolvency - Decree, right of purchaser under, to recover property 
deposited, with creditors — Evidence—Burden of proof. 

A member of a firm of Nacive Bankers which bad become iofolvent, with a 
view to protect his property from the general body of bis creditors, deposited, in 
March 1370, property to the value of Rs. 30,000 with the appellants, another 
firm of Bankers, to whom he owed Rs. 1,500. The respondent who had a decree 
against him brought this property to sale in execution of his decree and purchas¬ 
ed it. In a suit by the respondent for recovery of the property from the appel¬ 
lants who denied the deposit, held (affirming the decision of the High Court,) 
that the respondent was entitled to recover the property. 

' JUDGMENT. 

[430] Sir Montague E. Smith. —This was an action brought by 
the respondent against the appellants, a firm of bankers at Jaunpore, to 
Recover a quantity of gold, said to consist of 1,000 gold mohurs, 500 
guineas, and five ingots of gold, which are alleged to have been deposited 
with them by one Ladhman Dass, or the value of the gold. The 

(1) Unreported. 
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plaintiff claims as the purchaser of the right of Luchman Dass in the 
deposit under an auction-sale held in pursuance of execution proceedings 
upon a decree which he had obtained against Luchman Dass. The claim 
is founded upon the following case :— 

Luchman Dass was one of a firm of native bankers carrying on 


Council, business at Gazeepore and Jaunpore, certainly at Gazeepore, and appa- 

__ I’ently also at Jaunpore where he lived. The firm had got into difiiculties 

srr R aciA 1^70. had become bankrupt. In what particular svay [ 431 ] 

ao.L.K-4.5U It had become so is not stated, but there seems to be no doubt, and some 

= Bal. 308, evidence is to be found in the record of the fact, that Luchman’s firm was 
largely indebted at that time. The case alleged is that Luchman Dass» 
with a view to protect the property from his creditors, on the 15th March, 
1870, deposited the gold in question with the appellants. Evidence was 
pven to the effect that the gold had been kept at Gazeepore, and was 
brought on the 15th March, 1870. or the day before, to Jaunpore. and 
placed in the house of Luchman Dass. and that it w'as taken on the follow¬ 
ing morning to the appellants and deposited with them. It is said that a 
surkut or receipt was given for the gold, which was signed by one of the 
appellants, Luchmee Narain. The surkut is set out in the record, and is 
in these terms:— Eeceipt surkut' granted to Baboo Luchman Dass, 
Khettree, resident of Mahra Tollah. 


"Cr. 


Dr. 


“ Dated Phagoon Soodee. 13th Sumbut, 1826.1.000 gold mohurs, 500 
guineas. 5 gold ingots weighing 500 tolahs. 

n Gopal, Ham Cbarun,” (which appears to be the 

appellants hrraj, and it is signed Luchmee Narain.” 

T ^ appears in the evidence is, that about the 8th 

June, 1870, Luchman Dass made a demand upon the appellants for the 
gold, or the va ue of it. At that time the appellants did not deny the 
deposit, but said that when the settlement with the creditors took place— 
and It had been supsted that a settlement with the creditors was the rea- 
son foi the demand-they would deliver it back. It is stated that after that 
wTh f h '' 1870. Luchman Dass deposited a pearl necklace 

np £l.,t n?H ■ demanded the 

i^ On fli /n appellants denied having received 

In fhn nt! ^ ^ndjuly, a demand was again made 

on t e pait of Lnohman Dass for the gold, and on that occasion the 

appellants lepudiated the transaction and denied all knowledge of it. 

w^hholdin^’^H against the appellants for fraudulently 

withlioldmg the necklace under S. 409 of the Criminal Code, and it 

appear, that the case was heard before the Magistrate of the district, who 

sonment tLI " sentenced them to two years’ impri- 

TndS, Whn^ffi ^ >^>’6 Magistrate’s decision to the 

upon ’the ^ appeal to the High Court, 

shins menrion the" ““^ed the decision. Their Lord- 

thT have Z ‘^e case, but 

coLected wi /r ’ “>e necklace was more or lesa 

leaZd CouTsi f M n suit, and the 

pol6nt?c«e the appellants drew an inference adverse to the res- 

donrto LCnl r ““tion suggesting that it was probably 

the gold adversely to^he apUlantT " 
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With regard to the deposit of the gold, the first proceeding was taken 
by Luchman Dass himself. On the 15th July. 1870, he filed a petition 
praying to be allowed to sue the appellants for the gold in forma pauperis. 
In his plaint he does not mention the surkut, but in his deposition, made 
three days after the filing of the petition, he refers to the surkut, and he 
refers to it as having been uiade on plain paper. The petition to sue in 
forma pauperis was ultimately dismissed, the Judge having come to the 
conclusion that Luchman Dass had not established to his satisfaction that 
he was entitled to sue as a pauper. 

The next step in the case was the purchase by the respondent of 
Luchman Dass s interest in the gold, at the auction-sale already referred 
to. The date of his purchase was the 6th April, 1371. The proceedings 
in the suit which led to the decree under whicli that purchase was made 
are not in the record ; but it has been admitted by the learned Counsel 
for the appellants that there is no evidence whatever on the record bo show 
that that suit was other than a hostile suit, or that tiiere was any collusion 
in it between the respondent and Luchman Das.s. Nor is there any 
evidence whatever in the case that the present action of the respondent 
as such purchaser is brought in collusion with Luchman Dass. Indeed 
there are some indications in tiie proceedings that Luchman Dass was 
reluctant to assist the plaintifi in the prosecution of this suit. 

It may be observed that Luchman Dass was indebted to the appel¬ 
lants at the time of the deposit in a sum of Rs. 1,500, and [433] on the 17tb 
April, 1871, the appellants brought an action against him and his partners 
for Rs. 500, the balance of that debt, and obtained judgment against him. 
lb has been said that it was an improbable circumstanco tluit Dutchman 
Dass should have deposited this gold witli the appellants who were 
admitted creditors of his at the time of the deposit. Tluib circumstance 
sekreely creates an improbability. Upon the liypotliesis Luchman Dass 
was about to put away property of the value of Rs. 30,000 in order to 
keep it from the general body of his creditors. Unless he had kept it in 
his own possession lie must have placed it with bankers or some other 
persons for safe custody. It appears that two of the partners of the 
appellants’ firm were his relatives ; they had had business transactions 
together; and if such a scheme was bo be carried into effect, there seems 
to be no improbability, on the contrary, some probability, that the 
defendant’s firm would have been selected for that puri)osc. Tlia small 
debt due from Lutebman Dass to them was not likely to be an obstacle 
to his selecting them for the deposit. 

The present action was brought in July 1873. The witnesses 
examined on tlie part of the plaintiff to prove the case were agents and 
servants of Luchman Dass or of his firm, and they prove, in distinct terms 
and circumstantially, that this gold was brought from Gazeopore, deposited 
in the house of Luchman Dass at Jaunpore, and taken to the appellants, 
and that the receipt was obtained in the manner wliich has been men¬ 
tioned. Upon an examination of their evidence there are some inconsist¬ 
encies and contradictions to be found in it. Those inconsistencies and 
contradictions have raised considerable doubt in the minds of their 
Lordships as to the truth of the case represented by the witnesses, 
which would have led them to give further consideration to it than they 
have already done if there had not been corroboration of their evidence in 
the surkut which is alleged to have been given by Luchmee Narain, and 
they think that this case, at the point at which it has now arrived, must 
be determined principally by the view which ought to be taken of that 
^rkut, If the surkut is genuine, and was really given, there can be little 


1879 

June 27. 

Privy 

Council. 

C.L.R. i30 
= Bal. 308. 


795 


ALLAHABAD] 


DWARKA DOSS, &C. v. RAI SITA RAH 


[CIV. 


1879 

June 27. 


Privy 


room left for doubt. It would corroborate Id the strongest way the parol 
evidence. 

[434] The Subordinate Judge who heard the witnesses, both as to the 
fact of the deposit and as to the handwriting of the receipt, came to the 
conclusion that the receipt vvas not in the handwriting of Luchmee 
Council. Narain, and he disbelieved the case of the plaintiff. Undoubtedly, having 

_ come to tlie conclusion that the surkiit was not in the handwriting of 

5 C L R Narain, and necessarily, therefore, to the conclusion that it was 

—a forgery, he was obviously right upon that view of the surkiU in disbe- 
^Bal.308. lieving the evidence of the plaintiff’. But on tlie appeal to the High 
Court the Judges of that Court thouglit that the mode in which the 
Subordinate Judge had proceeded in testing the credit of the witnesses 
upon the question of handwriting was one likely to mislead, and their 
Lordships agree with the High Court in that opinion. Having come to that 
opinion, the Judges of the High Court determined to go into an original in¬ 
quiry as to the genuineness of that document. Accordingly they gave the 
parties liberty to adduce evidence so that there might be, before themselves, 
the fullest possible investigation into the genuineness of that receipt. The 
plaintiff called all the witnesses he had examined before the Subordinate 
Judge and one additional witness ; and the defendant, in like manner, called 
the witnesses he had before examined. The Judges of the High Court evi¬ 
dently took great pains in the investigation ; they saw the witnesses and the 
documents, and could observe the way in which they were submitted to the 
witnesses; and they have gone in a very careful judgment minutely into 
the various documents prepared or used to test the knowledge and credit of 
the witnesses as to the handwriting of Luchmee Narain, into the way the 
witnesses dealt with them, and into the opinions which were elicited'from 
the witnesses in their own presence. It is obvious tliat an opinion can be 
formed with much greater accuracy and certainty by those who hear the 
witnesses examined, and who see the papers and observe the manner 
in which the witnesses receive and deal with them, and give their opinion 
respecting them, than by those who only see the result of the inquiry 
when It IS committed to paper ; and therefore, in all inquiries of this kind, 
the Court, which has not the advantage of hearing the witnesses and seeing 
the documents, must be in a position far less able to judge of the genuineness 
L435J of the document which is impeached than those who hoard the 
evidence and saw and watched all that took place. The High Court, having 
made the mquiry, delivered a judgment marked by extreme care, and the 
result of their examinaUon of the evidence is stated at p. 113 of the Record. 
After giving an analysis of the evidence, interspersed with their obser¬ 
vations upon It, they sayThese considerations lead us to the conclusion 
that on the parol evidence alone the appellant established a vrima facie 
case which the respondents were bound to have answered. It makes in 
^voui of the credit due to the witnesses, Hashmut Ali and Sarju Pershad. 
Kam Dass and Rarasurrun Lall. that they all mentioned other persons 
ho were present and the occurrences to which thev respectively speak, 
hom the respondents might have called to contradict them had they been 
so minded Luenmee Narain contended himself with a simple denial of 
the deposit and of the execution of the surkuL Sheodurshun, who is said 

its return was 

refused, was not examined.” Then they say ” Beharee 

N«r«in 'r‘ if mentioned as having been present at the deposit. Hurruok 

dfim^nd the second demand, and Nurthia Mahraj when the 

fZd Lr Collectorate ; yet the respondent 

called none of these persons to contradict the evidence of the appellant’s 
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witnesses.” It seems that the High Court were accurate in saying that 
the respondent called none of those persons ; but the appellant had called 
three of them, and it appeared that they could give no information. They 
go on :—“ We are not. therefore, prepared to say that even on the parol 
evidence, apart from the the appellant would not be entitled to a 

decree.” 

It is unnecessary for their Lordships to say whether or not they 
would have agreeed with that conclusion of the High Court upon the 
parol evidence if the aurkiit had not existed. The surkut having been 
found by the High Court to be a genuine document, it is not necessary 
for them to say what would have been the effect of the parol evidence upon 
their minds if it had stood alone. They cannot however but think that 
the High Court was right in giving considerable weight to the omission 
on [436] tlie part of the appellants to call witnesses whom they might have 
called. It is inconceivable that if Sheodurshun was able to contradict 
the fact of the deposit, he should not have been called to do so. He is 
said by the appellant’s witnesses to have been present at the time of the 
deposit. He is not only one of the defendants, but it appears from the 
proceedings that he was attending to the defence in Court; yet he did not 
tender himself to be examined as a witness to contradict the fact of the 
deposit which was proved by the plaintiff’s witnesses to have taken 
place in his presence It may also be observed that Luchmee Narain is 
examined in the most general way. He simply denies the fact of the 
deposit and of his having given the receipt; he is not examined circum¬ 
stantially as to the relations of his firm with Luchman Dass, the position 
in which Luchman Dass was, though he must have known of these things, 
nor even as to the demands which were said to have been made for the 
gold, and no other witness from the bank or from any other quarter is 
called, to show that there was no truth in the plaintiff’s case. It certainly 
seems to their Lordships that there was a prima facie case made by the 
plaintiff, and that it has not been so fully answered as it might have been, 
if it were untrue, by the appellants. 

Then, the High Court having gone into the inquiry as to the hand¬ 
writing, came distinctly to the conclusion that the surkut was in the 
handwriting of Luchmee Narain, and they state their conclusion in those 
terms:—To us Beni Pershad appears to he by far the most reliable and 
capable witness called to speak to the handsvriting,”—that is. the most 
reliable and capable on either side,—"And having ourselves compared 
surkut A with other documents admittedly written or signed by Luchmee 
Narain, we have no hesitation in accepting Beni Pershad’s statement that 
surkut A is in the handwriting of Luchmee Narain.” 

Their Lordships have already pointed out the extreme difficulty 
in which they are placed by being invited to say, without having seen tlie 
documents or the witnesses, that this conclusion is wrong. They think, 
adverting to the considerations already alluded to, that it is not possible 
for them to say, in the circumstances of this case, that upon this point 
the High Court is wrong ; and that being so, they are unable to come to 
the conclusion that [437] the case of the respondent is untrue. It is a case 
proved in its circumstances by witnesses, supported by a written document 
found by the High Court, who heard the witnesses, to be a genuine docu¬ 
ment, and insufficiently answered on points where, if untrue, it might have 
been refuted by better and stronger evidence than that adduced by the 
appellants. 

There are no doubt points of difficulty in the way of the respondent's 
case which have been ably commented upon by the learned Counsel for 
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the appellants. One circumstance is, that Luchman Dass, in his deposition 
in the pauper suit, speaks of the receipt as having been given on plain 
paper. Undoubtedly, although originally so given, according to the evid¬ 
ence. a stamp had been afterwards affixed to it. But although this descrip¬ 
tion is a circumstance adverse to the plaintiff’s case, it is only one to be 
weighed with the others, and it is possible that Luchman Dass was 
thinking of tlie receipt as it was originally given. It had not been in his 
(Possession for some time. Here again the appellants have chosen to leave 
■ the case without contradictory evidence. The witnesses on the part of 
tlie plaintiff state circumstantially that they went to the appellant’s bank, 
and that the stamp was affixed, and Luchmee wrote lines upon it. Luchmee 
is not asked a question upon it, and the plaintiff’s case upon this fact 
stands unanswered. 

Another circumstance which was strongly relied upon by the learned 
Counsel was, that there was no evidence to show how this gold had come 
into the possession of Luchman Dass. or how long he had it. The 
witnesses for the plaintiff say it was at Gazeepore, which would have 
been a place where it would naturally have been kept if Luchman Dass 
had really possessed it; and there was no cross-examination upon the 
point so as to put the respondent upon further proof than he had given. 
It is obvious that if Luchman Dass had contemplated the scheme 
of secreting a part of his property in order to preserve it for himself and 
to defraud his creditors of it, this gold would have been collected from 
time to time, and would probably not have found its way into his books. 

Then observations were made upon the fact that the defendants’ 
books contained no entry of the transaction. Assuming [438] the trans¬ 
action to be that which it is supposed throughout to be, it is not likely 
that entries would have been found in the regular books of the appellants 
regarding it; and, although a discrepancy lias been attempted to be 
fastened upon the evidence of the witnesses—some of them stating that 
there was an entry in a book, whereas no such entry has been found,— 
that may be explained by the circumstance that the entry is said to have 
been made in a small hand-book which would not be one of the regular 
books of the 6rm. 

Their Lordships have given full consideration to all these circum¬ 
stances ; indeed they have considered the case with some anxiety, feeling 
taat there were ciroumstanoes in it which should induce a Court to 
hesitate before coming to a decision upon it; and having done so, they 
have come to the conclusion, tor the reasons above stated, that they are 
unable to reverse the decision of the High Court. 

They will, therefore, humbly advise Her Majesty to affirm it, and to 
dismiss this appeal. 


APPELLATE CIVIL. 

Present: 

iVn Justice Oldfield and 2Ir, Justice Straight. 

Thamman Singh (Plaintiff) v. Ganga Ram and others (Defendants). 

[8th July 1879.] 

2 A. 3)2. 

Contents ofdecree-C.P.C. (1877), S. 206. 

snfcifv^Hp^irlv things, that a decree “ shall 

specify clearly the relief granted or the determination of the suit.” Held accord¬ 
ingly, m a suit 00 a hypothecation bond, in which the property hypothecated 
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WAS detailed and the property itself impleaded as a defendant, thata “Decree 

for plaintiff in favour of his claim and costs agiinst defendant “ was to be regard¬ 
ed »as a simple money-decree, and not as one for the enforcement of the lien. 

[F., 2 A. 345, 3 A. 388 (392) (F.B.) = 1 A.W.N. 43; D., 11 B. 177 (179).] 

Suit by the plaintiff for possession of certain land by setting aside 
the auction-sale of tlie same in favour of the defendants on the ground 
that he had purchased the property in suit, and that, after his purchase, 
Ganga Earn, one of the defendants, caused the same to he sold by auction 
in execution of his decree against one Aziin-ud-din, at which sale the 
other defendants, Ahmad Husain and others, purciiascd the same ; that the 
decree in favour of Ganga Ram was a mere money-decree and could not 
be regarded as one for enforcement of a lien, and therefore the property 
was not liable to lie sold in execution thereof, as previous to the sale, it 
had passed to the plaintiff. Both the Courts below dismissed the plaint¬ 
iff’s claim. Whereupon the plaintiff preferred an appeal to the High 
Court. 

■JUDGMENT. 

[343] Straight, .J.— The simple point in this case is whetlier the 
decree obtained by the defendant Ganga Ram against his judgment-debtor 
is to be regarded as one for enforcement of lien or simply for money. It 
is true that, in the claim itself, ttie hypothecated property is detailed and 
the property itself is impleaded as a [341] defendant, but the decree is 
quite silent about it and thus disposes of the suit: “ Decree for plaintiff in 
favour of his claim, and costs against defendant.” It was urged for the 
respondents, auction-purchasers, that a liberal construction should be 
placed upon the terms of tiie decree, and that it may reasonably be read 
as carrying relief against the property hypothecated. We think this 
argument should not be allowed to influence us and is inapplicable, where 
the Legislature has in the most specific terms directed how a decree sliould 
be shaped and what details it should contain. 

(i) —The number of the suit. 

(ii) —Names and description of parties. 

(iii) —Particulars of the claim. 

(iv) — Shall specify clearly the relief granted or the determination of 

the suit. 

(v) —The amount of costs incurred in the suit, and by what parties 

and in what proportion they are to be paid. 

It is admitted by the respondents that the decree in this case is vague 
and defective; but they urge that read by the light of the claim, its inten¬ 
tion is obvious, and that it may fairly be interpreted as being one for the 
enforcement of lien. There are certain broad rules by which construc¬ 
tion of Acts is guided, that are prefectly well known and recognised, but 
it does not appear to us that they could be applied here, nor do we think 
that we have any right to treat this as a question of construction at all. 
The S. 206 of Act X of 1877 has, in the details already set out, laid down 
in the most explicit way, what the contents of a decree are to be : " Shall 
specify clearly the relief granted,” and if there be an omission in the decree 
BO that the relief given by it does not in terms go to the extent asked, we 
do not think it is part of the duty of this Court, or, indeed, of any other, 
to import words for the purpose of stretching its operation. The Court 
making the decree must be presumed to have expressed the relief it was 
prepared to give, and the words “ Decree for plaintiff in favour of his 
claim aud coats against defendant” have, in our judgment, nothing about 
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them specifying clearly, as required by the Act, any relief in the shape of 
enforcement of lien against property [345] hypothecated. The argument 
for elasticity in construction of the terms of a decree urged by the respondent 
would, if admitted, be productive of the greatest confusion and inconvenience, 
and involve a continued conflict of decisions. We must take the decrees 
as we find them, and not embark into speculation as to what was the 
intention of the Court passing the decree. Under tliese circumstances we 
decree the appeal and plaintiit's claim with costs. 


APPELL.VTE CIVIL. 

Present : 

Mr. Justice Spankie and Mr. Justice Straight. 

HarsuKH {De.fenda7it] v. Meghraj (Plaintiff). [Sth July 1879.] 

2 A. 345. 

Cmtents of decree-C-P.C. {ISoO), S. I80-C1\C. (JS77). S. m. 

Where, in a suit for money and enforcement of the Hen on the property 
hypothecated in a bond, the decree was for the “ claim as brought.” without any 
specification as to the relief sought by the plaintifi for the enforcement of the 
lien, held, that this w.as only a moDcy-dccrcc aud not one enforcing the lien. It 
i® not for the Court to construe the relief granted by a decree by reference to the 
particulars of the claim set forth in it. These are required to be set forth in the 
decree, but it is also obligatory to set out clearly the relief granted or other 
determination of the suit. [H.C.R.N.W.P., 1870, p. 29—R.A. No. 75, 187S 
(1876) (F.B.) Unrep ; 2 A. 342. ]F—S.A. No. 155 of 1877 (1878) Unrep. not 
followed]. 

CF„ 3 A. 388 (392) (F.B,) = 1 A.W.N. 43.] 

JUDGMENT. 

[343] Spankie, J.—In this case the facts were admitted. The only 
question for decision is, whether’ the original decree obtained by appellant 
charged the property in suit for the satisfaction of the amount decreed. 

The Subordinate Judge held that the property was so charged. The 
suit was one to enforce a lien. The judgment declared the [346] lien good 
and valid. The claim was decreed as brought. The Subordinate Judge 
allow’s that the decree was not properly prepared, but there can be no 
question as to what was granted by the decree. It was not a part but the 
whole of the claim which was decreed, and this included the enforcement 
of the lien against the property. The Subordinate Judge did not consider 
the precedent Miiluk Fuqueer Bakhsh v. Lala Manohitr Das (1), which was 
brought to his notice, to be applicable to the case. In appeal the Judge 
held that the words decreed virtually " do not amount to a specific decree 
that the plaintiff may recover the amount of his claim by the sale of the 

piopeity liypothecated. He therefore decreed the appeal and reversed the 
decision of the Subordinate Judge. 

The defendant, appellant, relies upon the decision of the first Court. 

sections bearing upon decrees is the same both in 
Act \ III of 1859, and Act X of 1877, as regards the points which relate to 
the case before us. The particulars of the claim are stated in the body of 
the decree the subject^of dispute, but “ the relief granted” is not specified 
clearly. The claim is decreed virtually ” is not a clear specification of the 
relief grated. In this respect T have no hesitation in agreeing with the 
Judge. The Subordinate Judge does not consider that the case cited (l) is 

U) H.C.R., N.-W.P,, 1870, p. 29. 
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applicable to the present case. But in that case the plaintiff in a former 
suit had not confined liimself to asking for relief in the shape of what is 
called a mere money-decree, he sought also to enforce his charge against 
the land. The decree, which was passed fix parte, after reciting the sub¬ 
stance of his plaint, was clearly confined to giving him a decree for the 
money against the person. The Court (Morgan, C. J. and Ross, J.) held 
that they were bound to give effect to the decree according to the plain 
meaning of the language used, and this clearly gave relief merely against the 
person for the debt. The Court added: *’ If the plaintiff, from negligence 
or other cause, omitted to prefer the portion of his claim which sought to 
charge the land, or, having preferred it, was content to accept an imper¬ 
fect adjudication, or one which awarded him only part of the relief 
claimed, he cannot now bring forward [347] in afresh suit matter which 
might well have been disposed of. The decree made was not questioned 
either in appeal or by review.” 

The principle upon which the ruling proceeds appears to be very 
applicable to this case, and to the decree in which the particulars of the 
claim are stated, and the suit was one in which the plaintiff certainly 
desired to enforce his lien against the hypothecated property, hut the 
decree is silent in respect to this particular relief. It states that the claim 
is virtually decreed against the defendant. There is no addition of the 
words by sale of the property hypothecated in the bond. The decree there¬ 
fore was imperfect and did not give the relief asked for, and the plaintiff 
should have got it amended, or have applied for a review, or should have 
appealed against the decree in order to have it brought into agreement 
with the judgment. 

A majority of the Court in Regular Appeal, No. 75 of 1873, decided 
by the Full Bench on the 30th June, 1876 (1), held upon a reference to 
the Court at large that, in a case decided in accordance with a confession 
of judgment, in which the following words appear, "The whole of the 
property as entered in the deed will remain hypothecated and mortgaged 
till payment of the entire demand,” but in which the operative part of 
the decree was one " for tlie amount claimed with costs and interest 
against the defendants, who have promised to pay the amount within two 
years, on their confession of judgment admitted by the plaintiff,” the 
decree was merely a money-decree. One of the learned Judges who 
formed the majority observed : " It seems to mo impossible to hold that 
it is more than a mere money-decree: the relief granted is money only, 
nor is it provided that the money may be realised by the sale of any 
particular property, by reason of its hypothecation for the purpose. No 
doubt it appears that the decree was passed in accordance with a confes¬ 
sion of judgment, and does not include all the purport thereof. There is 
reason to believe that it was imperfectly drawn out, and that its imperfec¬ 
tion is detrimental to the decree-holder. It was competent to him to 
have applied for its correction, but it is not competent to us to rule that 
it is other than a mere money-decree, in the terms in which it has been 
drawn.” 

[848] We are, I think, bound to follow the opinion of the majority 
of the Full Bench in 1876 (l). A judgment, however, of a Division Bench 
of this Court in Azim’uUlah Khan v. Kishen Lai (1) was shown to us in 
which the learned Judges took a different view, and one of them seems to 
have changed his opinion. In that case, according to the memorandum 
of appeal, the decree in words was to the effect that " the claim be decreed 
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with costs and interest.” and the Subordinate Judge held that in the 
decree there was no order respecting the enforcement of the lien, nor is 
there an order that the money would he realised by an auction-sale of the 
property. There was no order in the decree referring even in the most 
distant manner to the hypothecated property. The Subordinate Judge 
admitted that this might have been carelessness in preparing the decree, 
but considered that the decree-holder should have had it amended. In 
appeal the learned Judges held tliat the first Court " had rightly construed 
the decree to be not merely a money-decree, but a decree also for the 
enforcement of the lien, and the claim was for the recovery of the bond- 
debt, by the enforcement of the lien.” 

Tliis decision is quite opposed to the opinion of the majority of the 
Court in 187G (l) and it may have been that the Subordinate Judge 
misapprehended what the decree did recite. The Munsif, however, ad¬ 
mitted in his judgment that the word “ kifalat ” (pledge) had been omitted 
in the decretal order owing to an error on the part of the decree clerk. 
The former decisions refer to the time when Act VIII of 1859 was in force, 
but under the current Act, X of 1377, the wording of S. 206 is still more 
stringent; now it says that the decree must agree with the judgment,” 
words not found in the corresponding section of Act VIII of 1859, and 
the section further provides means for the amendment of a deciee, if it is 
found to bo at variance with the judgment, so as to bring it into confor¬ 
mity with the judgment. .Appeals also are admissible under the new Act 
not only from decisions but from any part of them, so that every facility 
IS olTered for the correction of decrees. This being so. I think that we 
should not in any way show tenderness to any indifference on the part of 
a decioe-holder, who consents to take a decree loosely drawn out or which 
grants him incomplete relief, and in doing so is [349] not in accordance 
with the judgment. It is not for us to construe the relief granted by the 
decree, by reference to the particulars of the claim. These are required to 
be set forth in the decree, but it is also obligatory to set out clearly the 
relief granted or other determination of the suit. The decree which gave 
rise to the present suit does not fulfil these conditions, and as it is express- 
ed, lb IS in my opinion nothing more than a money-decree against the 

defendant. I would therefore dismiss the appeal and affirm the judgment 
with costs. ® 

Straight, J.—I entirely agree in the views of Mr. Justice Spankie, 

which are m accordance with the opinion I entertained in a case of a 

similar kind (2), involving like considerations, before Mr. Justice Oldfield 
and myself. 


(1) Unteported. 


(2) 1 A. 342. 
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Basant Rai and others {Defendants) v. Kanahji Lal {Plaintiff). 

[8tb July 1879.] 


LATE 

Civil. 


2 A. 455—4 Ind. Jur. 583. 

1. Usufructuary 7)torlgage followed by sale—Revival of mortgage by caivcelnwnt of sale. 

When a sale, made to a mortgagee in possession, is cancelled, the mortgage is 
revived, and the possession of the property becomes one under the mortgage. 

2. Attachment in execution of decree—Claim to attached property—Effect of order 

under C.P.C., m9, S. UO. 


2 A. 455 = 
i Ind. Jur. 
583. 


Where, in such a case, after the cancelment of the sale at the suit of his sons, 
the vendor, a Hindu father, .sued the mortgagee for possession of the property on 
the ground of such cancelment, and his suit was dismissed, ou the ground that 
he could not be allowed to retain the purchase-money and eject the mortgagee- 
purchaser, and that he was also estopped from setting up the invalidity of his 
own sale; and the property, which thus continued to be in the possession of the 
mortgagee, was attached in execution of a decree held by a third party against 
the mortgagor and bis sons ; and the mortgagee objected on the ground that the 
judgment-debtors bad no saleable interest in it, and his objections were overruled 
under S. 246 of the C.P.C., and the property was sold to the decree-holder; 
held, in a suit by the decree-holder as purchaser of the equity, for redemption of 
the mortgage, that he was entitled to such relief, and that the mortgagee, not 
having prosecuted, by means of a suit, his disallowed claim, could not urge, in 
this suit, the plea of res ju/licata, or his claim for a lien for his purchase-money, 
or any other plea to the effect that he was anything more than a mortgagee. 

8. Annual payments due from the mortgagee—Mortgagor's claim for deduction. 

Where the mortgagee has undertaken to make certain annual payments to the 
mortgagor, the latter or the purchaser of the equity of redemption is entitled to 
a deduction, from the amount due to the mortgagee, of such annual payments 
not made by him. 


JUDGMENT. 

ttS7] The plaintiff, respondent, is the auction-purchaser of the ten 
biswas zamindari share of Zalim Singh, the subject of dispute. He avers 
that the share was mortgaged on the 17th June, 1859, to the defendants 
for Rs. 2,200, and for a term of five years, and that on the 2l8t May, 
1861, 2alim Singh executed a deed of sale of the property in favour of the 
mortgagees, giving them credit for Rs. 2,000, the mortgage-money, 
Rs. 250 in cash, and retaining 5,800 to be paid on account of debts to the 
plaintiff; Lalta Prasad and others, sons of Zalim Singh, sued to set aside 
the sale and succeeded in obtaining a final decree in their favour from the 
Sudder Dewany Adawlab, North-Western Provinces, on the 22nd August, 
1864: the defendants, however, continued in possession of the share as 
mortgagees: there was a stipulation in the mortgage-deed that Zalim 
Singh was to receive Rs. 75 yearly as “ malikana ” or proprietary allowance: 
this sum the mortgagees deducted yearly from the principal sum advanced 
on the mortgage, leaving now a balance of Rs. 925 due to the mortgagees : 
the plaintiff claims to redeem the share of Zalim Singh on payment of 
Be. 925 or such sum as the [4883 Court shall declare to be due. The 
defendants contend that the purchase of the interest of the sons of Zalim 
Singh by the plaintiff at auction gave him no right of suit; they had 
no right during their father’s life time: Zalim Singh had admitted the 
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sale to defendants and he had ineffectually endeavoured to recover posses¬ 
sion of the share, hut the High Court, North-Western Provinces, on the 
27th May, 1867, rejected his claim: the plaintiff’s suit to redeem the 
mortgage on the ground that the sale of the 2lst May, 1861, was invalid 
was barred by S. 13, Act X of 1877, and the admission of Zalim 
Singh. They also contend that they were entitled to repayment of 
the sale consideration and that the allowance of Rs. 75 ceased from the date 
of the sale, and that there was no condition in the mortgage-deed for the 
deduction of this sum yearly from the principal sum advanced on mortgage: 
Zalim Singh himself realized this sum prior to the sale. The Subordinate 
Judge lield that the defendants, who objected to the sale of the share in 
execution of decree and against whose objection an order was passed on 
the 15th November, 1867, ought to have contested that order in a regular 
suit within the period prescribed by law : they had nob done so, and the 
order became final, and they could not now contend that Zalim Singh had 
no rights that could be sold : the plaintiff therefore had a clear right of 
suit. He also held that the property in dispute could not be considered 
liable for the consideration of the sale-deed, that deed having been set aside 
by the Sudder Dewany Adawlat in 1864: the defendants themselves 
have admitted all along tha,t they were mortgagees : as they had failed to 
show that tho proprietary allowance of Rs. 75 had been paid yearly, the 
sum should be deducted from the amount of the mortgage-loan. He 
accordingly gave a decree to plaintiff as claimed. The defendants appealed 
and repeat their original pleas. The Judge held that the mortgage of 
1859, which had merged in the sale of 1861, revived when that sale was 
cancelled under the decision of the Sudder Dewany Adawlat of 1864 : the 
sale was set aside because it was invalid under the Hindu law. He 
accepts the argument of the Subordinate Judge in regard to the finality of 
the order under S. 246. Act VIII of 1859, and he further holds that 
defendants were not entitled to any refund of Rs. 8,000, as sale-considera¬ 
tion, before redemption could be allowed : if they are entitled to that 
sum, they could only claim it from Zalim Singh [459] personally: they 
could not claim it from the plaintiff who had purchased the equity of 
redemption : the defendants had never brought a suit for the recovery of 
the money. The Judge also allowed the deduction of Rs. 75 yearly from the 
mortgage-loan as there was no proof that the allowance had been paid. 

In second appeal the same pleas are urged. The decision of the 
Sudder Dewany Adawlat of the 22nd August affirmed that of the Judge, 
dated 1st March, which set aside the sale of 1861 as not having been 
made for legitimate family purposes but for the gratification of the 
personal extravagance of Zalim Singh. It was therefore invalid under the 
Hindu law. But though the sale was set aside, possession was not given 
to the plaintiffs, the sons of Zalim Singh. The defendants remained in 
possession as mortgagees. The sale having been declared altogether 
inoperative, and having been completely set aside, it cannot be said that 
the mortgage was extinguished by the execution of the sale-deed. The 
defendants were simply left in possession as mortgagees. The mortgage 
transaction has never been impugned, and the plaintiff as the representa- 
original mortgagor has certainly a right to redeem the mortgage. 

The Courts below appear to have rightly held that, as the defendants 
objected to the sale by auction of the rights of Zalim Singh and an order 
was passed against them on the 15th November, 1867, which they had 
never contested in a regular suit, they could not now deny that the 
plaintiff had purchased whatever rights still remained to Zalim Singh and 
his sons. In holding this to be the case the lower appellate Court has 
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followed the ruling in Badri Prasad v. Muhammad Yitsuj (1) of this Court 
in Full Bench. 

The lower appellate Court has not, as urged by the appellant, misun- 
derstooQ this Court’s decision of the 27th May, 1867. That decision ruled 
that, although tho sale by Zalina Singh was set aside, yet Zalim Singh 
(then plaintiff) could not equitably be allowed to retain the purchaser’s 
money and to eject the purchaser from the property sold. He must be 
held estopped by his own act from pleading the invalidity of the sale. 
But this decision was passed as against Zalim Singh himself, who on the 
strength of the Sudder Dewany Adawlat’s decision of the 22nd August 
was seeking to obtain possession of the property from the defendants. 
Bub it does not follow [460] that the defendants have a lien on the pro¬ 
perty to the extent of the purchase-money. They are nob in possession 
under the sale-deed, but were in possession as mortgagees, and as such 
have continued to be recorded in the Collector’s books. The sale had 
already been declared invalid, when the plaintiff purchased Zalim Singh’s 
rights at auction and acquired by his purchase the right of redeeming the 
mortgage. If the purchase-money had been received by Zalim Singh who 
is no longer alive, the purchasers might have sued to recover the purchase- 
money from him during his life, and might possibly in execution of their 
decree have proceeded against Zalim’s rights and interest in the property. 
They did not adopt tliis course, though tho sale was, as has been observed, 
completely set aside by the judgment of the Sudder Dewany .\dawlat in 
1864. Any claim to recover the money now would appear to be barred 
by time, and the defendants, mortgagees, can have no right now to make 
the property responsible for the repayment of the purchase-money on 
account of the sale in 1861, which was held to be altogether invalid, as 
against the plaintiff who has purchased the equity of redemption of the 
mortgage in 1859, and that too after the objections of these defend¬ 
ants had been overruled, and the order made against them on the 15bh 
November, 1867, had become final. 

The finding of the lower appellate Court regarding the Es. 75, “ mali- 
kana," is one of fact, with which we cannot interfere. The Judge in deduct¬ 
ing this yearly allowance from the principal of the mortgage-loan has not 
acted contrary to law, and the plea that he should not have done so, 
because the term of the mortgage had expired, has no force, inasmuch as 
the mortgagees have continued to hold possession under the mortgage and 
as long as they do so are bound by its conditions. We dismiss the 
appeal and afiSrm the judgment with costs. 


(1) 1 A. 881. 
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APPELLATE CIVIL. 

Present: 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Hira Lal {FlaintiJ) v. Ganesh Prasad and others 

[Defendants). [lOth July 1879.] 

2 k. 413. 

Act XIX of 1873 (N.W.P. Laiid Revenue Act), Ss. 43, 83 and ‘441, CL {b}~Vendor and 
2 )urchaser~Agreenient exempting land from revenue, effect of—Cause of action— 
Assessment of revenue—Jurisdiction of Civil Court. 

An agreement between the vendor and purchaser of a portion of an estate paying 
revenue to Government, that the latter should pay to Government the propor¬ 
tionate revenue due on the portion of the estate retained by the former, cannot 
be enforced against the representatives in title of the purchaser, and beyond the 
priod of Revenue settlement then current, in the absence of proof that it was- 
intended to have such extended operation. 

Per Spankie, J. When, at a fresh settlement, the purchaser or his representa¬ 
tive in title moves the Settlement authorities to settle directly with the vendor 
or his representative for his portion of the estate, this gives the latter a cause of 
action to sue for the enforcement of the agreement. 

A decision of the Sudder Court, upholding such an agreement, though it may 
have been regarded by the Settlement authorities as binding on the parties- 
to such decision, during the currency of the then settlement, could not prevent 
such authorities from settling with the vendor or his representative, who was the 
proprietor of the estate. 

A suit for a declaration of liability for revenue as between the parties only, 
without prejudice to the Government Revenue, is not barred by S. 241, Cl. (6), 
of Act XIX of 187.3, and is cognizable by the Civil Courts. 

Per Oldfield, j. The Civil Courts cannot relieve a proprietor from liability 
to pay revenue on his estate (Ss. 43 and 83. Act XIX of 1873). 

JUDGMENT. 

[«6] Spankie, J.—The plaintiff, appellant, alleges that Sheo Ghu- 
1am Singh, Beni Singh, and Maidan Singh \yere the owners of a six annas 
shave in baluka Mawaiya in the district of Allahabad : they, [417] join¬ 
ing with the owners of a five-annas share in the same estate, sold under 
a deed of sale of which the correct date is not known, their zamindari 
rights to one Ghulam Muhammad, on condition that the vendors should 
remain, in perpetuity, in possession of 1,845 bighas of land as their 
malikana, without payment of rent, and the rateable Government 
demand, the latter being payable by the vendees, along with the revenue 
of the remaining portion of the estate sold : Ghulam Muhammad sold his 
nght to Ghulam Ali, who again sold it to Dulhin Begam, the wife of 
Ghulam Ahmed, and she transferred it to the defendants: the original 
\endors sold, on the 7th January, 1851, one half share of the resumed 
maliKana, also called nankar" land to Lala Madho Prasad: in the 
course of time after his death this share passed into the hands of Lala 
Makhan Lal by auction, in execution of a decree, held on the 20th 
January, 1873: Makhan Lal died on the 15th June, 1877, and the pre¬ 
sent plaintiff is his brother, and the proprietor and in possession of the 
lands m dispute: in the recent settlement the defendants prayed the 
Settlement Officer to exempt them from the payment of the rateable- 
revenue of these lands, and to make the plaintiff responsible for it: the 
Settlement Officer on the 28th January, 1875, rejected their prayer: on 
appeal to the Commissioner, that officer, on the 15th August, 1875, held> 
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the plaintiff responsible in future for the rateable revenue payable on the 
land : the Board of Eevenue, on the 1st September, 1875, and again in 
review on the 23rd December, 1875, affirmed the Commissioner’s order. 

The plaintiff desires to enforce the original contract between the 
vendors and vendees, whose representatives the partieslio the suit are, as 
against the defendants, and he avers that on the 14th March, 1853, a 
similar claim regarding this nnnkar " land was decided by the late Sudder 
Dewany Adawlat in appeal (1): that decision was final in the case, and is 
binding upon the present defendants. The relief sought by the plaintiff 
is as follows : (i) Tliat in accordance with the original contract entered 
into between the contracting parties, the plaintiff be exempted from paying 
the rateable revenue as against the defendants without any injury to 
Government; (ii) Tiiat the defendants be ordered to pay, as here-[418] 
tofore, the revetmo of those lands : (iii) That the defendants be ordered 
never to claim and demand from tiie plaintiff the revenue tliey may have 
to pay for those lands, 

The defendants contended that the suit was not cognizable by the 
Civil Court, and the Settlement Courts had full power to assess the revenue 
upon the plaintiff, the revenue being payable by the person in proprietary 
possession of tlie land, whether or not it has been held as '* nankar ” and 
rent-fiee. Tliey also contend that the plaint discloses no cause of action 
against them; the settlement orders are not an award of right in favour of 
defendants with respect to the land : the Commissioner and Sudder Board 
of Revenue simply declare the Government right. They further urge that 
the original vendees never remitted the rent in perpetuity (iw.sfan bad 
naalan), and if they did, the remission could only be legally in force as 
against the grantor personally, it cannot be enforced against iiis heirs and 
representatives; the decree of the Sudder Dewany Adawlat (J) referred 
to by plaintiff cannot control tlie authority and powers of settlement 
officers whose orders are final and conclusive. They also state that the 
extent of tlie nnnkar ” land has been wrongly given in the plaint. 

The Subordinate Judge laid down two issues: (i) Whether the settle¬ 
ment order hohling the plaintiff liable to pay the Government revenue 
gives rise to a cause of action against the defendants or not, and whether 
a suit for a cancelment of such a settlement proceeding is cognizable by the 
Civil Court or not: (ii) Whether the defendants’ predecessors, having re¬ 
mitted in perpetuity the rent of the land in suit, had taken on themselves 
the payment of it, and whether that act can he enforced in the plaintiff’s 
favour as against the defendants or not. On the first issue the Subordi¬ 
nate Judge held that, if the plaintiff claims to liave been originally in pos¬ 
session of the land as "lakheraj” without payment of revenue, and that the 
Settlement Officer had assessed it witli revenue, the Settlement Officer’s 
order might be the ground of an action, but the suit should he instituted 
against Government: but if the plaintiff means that the original vendees 
had taken upon themselves to pay the revenue of the land in dispute, the 
cause of action would accrue on the date on [419] which the plaint¬ 
iff was compelled to pay the revenue for defendants: it might be assumed 
that when the defendants presented this petition that the plaintiff should 
be made to pay the revenue, their proceeding gave a cause of action to 
plaintiff: but the Settlement Officer was competent to cancel the Tnaafi. 
grant by a zamindar, and to make the settlement with any one, and 
although the plaintiff does not ask that his land should continue free of rent, 
yet his prayer, that the liability for payment of the rent of the land in suit 
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(I) ShM Okulam Singh v. Dulhin Began, 0 S. D. A. Rep., N. W. P., 138. 
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which has been imposed on him by the Settlement Officer may be re¬ 
moved from him and transferred to the defendants, is one opposed to 
the terms of S. 241 of Act XIX of 1873. On the second issue the Subordi¬ 
nate Judge’s decision is not quite clear. He appears to think that the plea 
of defendants was based on S. 81 of Act XIX of 1873, and he cites it as 
in the margin : the defendants had stated that the agreement was entered 

into in 1830, when the term of settlement 
expired ; none of the parties to the contract 
were alive, and the performance of the con¬ 
tract could not be enforced against the defen¬ 
dants. This plea, however, the Subordinate 
Judge considers that he is not called upon to 
determine, because lie finds that the suit in 
the shape in which it has been brought is not 
cogni;iable. He, therefore, dismissed the 
plaintiff's claim witli costs. It is now urged 
in appeal that the order of the superior settle¬ 
ment authorities declaring that the plaintiff 
was liable to pay rent on his holding having 
been made at the instance of the defendants, 
the lower Court is wrong in finding that there was no cause of action at 
the date of the suit. The second plea urges tliat the land being held rent- 
free under a valid and subsisting contract, and the defendants having 
ignored that contract in their petition to the Settlement Officer, plaintiff’ 
was compelled to sue them in order to establish their liability to himself 
to continue to pay to the Government the rent due on the holding under 
the terms of the contract. The third plea insists that as the land had been 
held rent-free for years prior to the passing of Act XIX of 1873, under a 
judicial decision, the Settlement Officer had no power to assess the [520] 
said land with revenue: the lower Court had applied S. 241 erroneously to 
this suit: the plaint raises no question in or by which the interests of 
Government are concerned or prejudiced : the purpose of the suit is to 
have it declared timt, as between plaintiff and defendants, the latter are 
liable for the payment of the rent of the former's holding ; the present 
claim in no way tends to weaken the security for the payment of the 

Government revenue: it is not denied that the land is liable for the 
Government demand. 

On the assumption that the plaintiff can sue to enforce the original 
contract of sale, as made between the original vendors and vendees, it 

the act of defendants in moving the Settle¬ 
ment Officer to assess the revenue of the land against the plaintiff, and to 
relieve them of all the liability on account of it, did give a cause of 
action to the plaintiff, I would, therefore, determine the first plea in his 
avour. I would also say that the object of the suit appears to be one for the 
purpose of obtaining a declaration that, as between plaintiff and defendants, 
the latter are bound to pay the rateable revenue assessed upon the land, and, 
iQ 7 q IS not one which is barred by S. 241, clause (6), Act XIX of 
loM. ihe plaintiff does not sue to set aside the order of the Eevenue 
L/ourts. Nor does he deny that the Government is entitled to its revenue 
upon the land. But he prays that the defendants may be ordered for the 
future to pa^ the amount themselves in accordance with the terms of the 
contract. With such an order in his favour plaintiff believes that he 
would be able to recover annually from the defendants whatever he may 
ave been obliged to pay to the Collector as Government revenue. The 
circumstances of this case are not those of a grant of rent-free land by a 
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proprietor. The vendors sold all their rights and interest in their property 
to the vendees, reserving to themselves the possession of ].,845 bighas of 
land to be held by them rent-free as “ nankar," and the vendees bound 
themselves to pay the malauzari of these lands to the Government. It 
appears to have been part of the sale consideration, OToia.n"ikrar-nama” 
or deed of agreement, dated the 26th April, 1831, executed after the sale- 
deed. I fail, therefore, to see that these lands can be regarded as rent or 
revenue free grants by the proprietor or any other unauthorised person to 
which the provisions of the Bengal Regulation XIX of 1793, Act X of 1859, 
or of Act XIX of 1873 could apply. There was no application made by a 
1421] proprietor to resume a rent-free grant, or to assess rent, as payable 
to the proprietor, on land held rent-free previous to the passing of 
Act XIX of 1873 under a judicial decision. Nor was there any claim to 
hold land free of revenue not recorded as revenue-free. The lands were 
held rent-free by a private arrangement between the original vendors and 
vendees, and by the same private ax'rangement, or one executed shortly 
afterwards, the vendees bound themselves to pay the revenue rate on the 
lands to the Government. This, therefore, is not a case in bar of which 
it might be pleaded that S. 79, and other sections of Act XIX of 1873, 
applied. The payment of the Government revenue has always been made, 
and the arrangement made in 1831 did not endanger it. These remarks 
dispose of the fourth and fifth pleas in appeal. 

With regard to the third plea, I cannot say that the Revenue Courts 
were hound by the decision of tlie late Sudder Dewany Adawlat (1), dated 
the 14th March, 1853. The Commissioner, whose order of the loth April, 
1875, was affirmed by the Sudder Board of Revenue, states in his order 
that the decree was not with the papers in the record before him, but he 
did not think that it could liave been intended to extend beyond the time 
of the then existing settlement, and irrespective of all the proprietary 
changes Lliat might take place in these particular lands. But with refer¬ 
ence to the terms of S. 83 of Act XIX of 1873 ho considered that the 
land was chargeable with the payment of the Government revenue. This 
section provides that no lengtli of rent-free occupancy of any land, nor 
any grant of land by the proprietor, shall release such land from its 
liability to be charged with the payment of Government revenue. The 
defendants moved the Settlement Officer to make it so chargeable as they 
were not the proprietors, whereas the plaintiff was the proprietor.. In¬ 
deed, he now mentions that he is so. It is the rule of the Settlement 
Department to make under S. 43 of Act XIX of 1873 the settlement with 
the proprietor of the land. In this instance, the defendants did not deny 
the plaintiff’s title to tlie land, and the judicial decision on which so much 
stress is laid is, as will be presently seen, not one declaring the land 
revenue-free as against the Government, but one that declares the de¬ 
fendants then could neither claim rent nor revenue from the plaintiff 
in [422] that suit. I cannot, therefore, hold that the Commissioner and 
Rudder Board of Revenue were debarred by that decision from assessing 
the proprietor in possession of the lands with the Government revenue 
oharged upon it, and in exempting the defendants who were not the pro¬ 
prietors of the land, and were not so recorded in the new settlement re¬ 
cord, from all liability with respect to it. In the suit before the Sudder 
Dewany Adawlat in 1853, the Settlement Officer had enhanced the jama 
of the taluka, and bad been induced by the defendants to charge the 
rateable rent of the increase upon the plaintiff’s predecessors. The 

(1) 8hto Qhulam Singh v. Dulhin Begum, 8 S. D. A. Rep., N. W. P., 138. 
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Settlement Officer by an order dated the 15th January, 1839, did so. 
The Judges of the Sudder Dewany Adawlat certainly do find that the con¬ 
ditions of the sale-deed were that the vendors should be allowed to retain 
possession of 1,845 bighas of sir-land free of either rent or revenue. But 
the Court also held that the Settlement Officer was of course justified in 
assessing the jama of the taluka witli reference to the produce of every 
bigha which was not held rent-free under a recognised Government grant, 
but he was not at liberty to demand payment from those who had been 
b\ private contract exempted from payment of eitlier rent or revenue, 
contrary to the agreement entered into between the parties. The Court’s 
judgment goes on to show that in 1831 the Benares Court of Appeal, by 
order dated the Gth May, distinctly ordered the vinJgnzavi of the 1,450 
bighas should be taken from the purchasers, Sliali Muhammad Khan and 
others, and not from the old zamindars. But this Ghulam Muhammad 
was one of the original vendees whose names were recorded in the sale- 
deed, though the real purchaser was Ghulam Ahmed, whose dependents 
they were, and as the Judges of the Sudder Dewany Adawlat found that 
these vendees had admitted their liability to pay the revenue, and in fact had 
paid it after tlie sale had fully operated, they very reasonably would and 
did hold that the defendant in that suit was not at liberty to take rent in 
any shape from the then plaintiffs, for the defendant was Dulhin Begam, 
the widow of Gliulam Ahmed referred to above as tlie real purchaser. 
During the current settlement at least she could not divest herself of 
the liability to continue to pay the Government revenue on these lands. 
When the settlement had expired and Act XIX of 1873 came into opera¬ 
tion. S. 83 of which declares that C^23] no length of rent-free occupancy, 
nor any grant of land made by the proprietor, shall relieve such land 
fiom its liabilit> to be charged with the payment of Government revenue 
the judicial decision of the Sudder Dewany Adawlat in 1853 might readily 
be regarded by the Revenue Courts as binding on the parties then before 
the Court, and for the term of the current settlement, and as not in any 
way controlling their power to assess the land and settle it with the 
admitted propnetm*. So far then as the third plea contends that the 
superior Revenue Courts had no power to assess the land in dispute with 

revenue, and if it is meant to urge that they exceeded their jurisdiction in 
domg so, It fails altogether. 

I am now brought to the consideration of the most important plea in 
the case, and that is the second. If the alleged contract is valid and still 
subsisting between the parties, it may be that the plaintiff is entitled to 
the declaration for which he prays. There is no doubt that there was a 
deed of sale, and that there was subsequently on the 26th April an “ ilcrar^ 
nama or agreement between the original vendors and vendees, which latter 
m^tiument the Judges of the Sudder Dewany Adawlat believed to havo 

Th« rn?T^\ because the vendors doubted the good faith of the vendees. 
Ti e Couit also has held that this "nankar- land was included in the 

o( the Benares Court of 

thit c? ’T P^^'t'oners, had represented to the Court 

to tliern toPI Other zamindars had sold their eleven-anna share 

nanlcar mnliln ^ 'stasnai) of 1,450 bighas sir do biswe 

land W 1 S that as the malguzari of this excepted, 

oratd t it ® petitioners) and not by the sellers, they 

KVh! II '^®“»'°hed from the petitionei-s, and not 

latter^ miA ‘’7’ which had been issued against the 

g e recalled, and an order to the above effect was passed 
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accordingly : the obvious meaning of the passage in the vernacular above 
quoted is that the old zamindars had stipulated that they should be allowed 
the 1,450 bighas/rtie of rent, and the Court cannot accept the construction 
which the respondent would put upon the words, that the land was 
altogether excepted from the sale, nor that suggested by the Principal Sudder 
Amin, viz., that [424] all the petitioners meant was that the revenue of 
the 1,450 bighas should be paid by the old zamindars through them, and 
not direct into the Government treasury.” 

We must, therefore, accept the Court’s judgment as final as to the 
fact that the land in suit was included in the sale in 1831, and this, indeed, 
is not denied by the defendants. We must also admit that the vendees 
remitted the rent of 1,450 l)ighas, and also that they bound themselves to 
pay the Government revenue on the land. 

But the Court’s judgment is by no means clear as to the exact condi¬ 
tions of tlie deed and ilcrar-nanin on certain very material points, and if 
the decision is obscure on these points, the decree is not clearer. The 
Court decreed in favour of the appellants {before the Court) for possession 
of the land exempt from the payment of revenue and u-nsiltt to the amount 
claimed by them. But the decree is silent as to tiie duration of this 
exemption from paying revenue. Neither the sale-deed nor the ikrar-nama 
were before the Court: the latter instrument, indeed, was filed in appeal, 
but was not produced in the Court of first instance. The Court, therefore, 
would not admit it in evidence, considering that it would he improper 
and opposed to judicial usage to do so. At the same time, however, 
they state that they “ are enabled to form an opinion regarding its contents 
and purport from the secondary evidence adduced by the appellants.” 
This admission of secondary evidence to prove the contents of a document 
which they might have allowed to be filed, if they pleased, would now be 
regarded as equally opposed to judicial usage and practice. It is most 
unfortunate that the document was not considered, as the excuse assigned 
by the appellants for not producing it before the Subordinate Judge was 
not to my mind at all satisfactory. They said that the opposite party had 
by a ruse contrived to get temporary possession of it, and that while it was 
thus in their custody they fraudulently made certain alterations in it, 
which rendered its production in a Court of Justice impossible. Yet they 
did produce it before the Sudder Dowany Adawlat, and they do not explain 
how they again got possession of it. The other side might have said with 
some show of reason tliat it was not produced in the first Court, because 
it bore marks of fraudulent alteration, and that its production before the 
Appellate Court was with a view to prejudice the case against respondent. 

[425] However, the Court accepting the secondary evidence has not 
gone further in declaring the nature and conditions of the deed of sale, or 
after-agreement, than this that the sellers were to be allowed to retain 
possession of 1,450 bighas of sir land free from eitlier rent or revenue. 
The decision does not say whether the arrangement is one solely between 
the parties and to have force during the current settlement, or whether it 
is binding for ever on the parties or their lieirs and successors. I cannot 
find in the judgment any trace of a condition making the arrangement one 
that was to last for ever. I can understand the vendors receiving for their 
own support a certain extent of sir lands, but no plausible reason is 
assigned why the vendee should pay the rateable revenue on the land 
beyond the term of settlement, apparently then about to commence and 
lasting for thirty years. We meet with cases where indulgence is shown 
for a term of settlement, but I have not found it usual in my experience 
that vendees, in leasing a plot of land to the vendors and remitting the 
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rent, have also undertaken to pay the rateable Government demand on 
the land for ever. 

I would also add that there seems to have been contention from the 
very first regarding tlie transaction. We have the authority of the Sudder 
Dewany Adawlat for the fact that a deed of agreement was executed in 
April, 1831, to make matters clearer, because the vendors had commenced 
to doubt the good faith of the vendees. If this were so, the conditions 
could not have been very fully statf*d in the deed of sale. It may be urged 
that the circumstance tiiat the defendants and their predecessors have 
continued to pay the revenue for so many years is in favour of the assump¬ 
tion that they were bound by tlie contract, and must do so for ever, as 
long as they were simply transferees by private sale. But I would answer 
to this, that so far back as 1831 litigation commenced in regard to the 
plot, that it recommenced in 1853, when tlie opportunity presented itself, 
and that when the settlement had expired, and a new settlement and re¬ 
cord were in progress, the defendants at onco endeavoured to relieve them¬ 
selves of any liability for the revenue of this land. These circumstances 
show that the liability was not at first readily accepted, and has not been 
admitted subsequently. Tliero was little expectation after the judicial deci¬ 
sions in 1831 and 1853 that any attempt to impose rent upon the land would 
be successful, and since 1853 [426] and during the currency of the settle¬ 
ment any attempt to make the plaintiff responsible for the revenue would 
have been hopeless. But when Act XIX of 1373 had come into force, a 
new settlement was in progress, an opportunity was offered whereby, when 
the proprietary nature of the plaintiff was admitted and recorded, the lat¬ 
ter should be treated as proprietor and made responsible for the revenue. 
If the defendants are to be made lial)ie to plaintiff for the revenue assessed 
upon his holding, it must be shown that they are so liable under the terras 
of the contract and deed of agreement. These instruments are not before 
us. The decision of 1853 was binding on the parties then before the Court, 
one of wliom was the widow of tlie real purchaser of the zamindari rights 
of the vendors. That decision binds those parties, but as pointed out it 
nowhere declares tlie extent of the liability of the successors of the origi¬ 
nal vendors. In the absence of the deed of sale and of agreement I can¬ 
not say whether or not the arrangement was to go beyond the current 
settlement, and whether or not the contract bound the present defendant. 
I have advanced reasons for believing that the arrangement was not one 
that bound the parties ?iasla}i bad naslan^" and in the absence of the 
original documents and of any evidence of a conclusive eliaracter that the 
arrangement was intended to be something more tlran a personal liability 
attaching to the vendors during the currant settlement, and that it was to 
be regarded as imposing a charge on the property of the vendors in future, 
I could not decree the present claim, which is one of unusual character, 
unsupported by the evidence which a Court ought to have before it when 
declaring any liability under a contract, and resting solely upon a decision 
passed more than twenty years ago, and which appears to be conclusive 
solely as between the parties then litigating. 

Entertaining this view of the case, I would dismiss the appeal and 

affirm, though for different reasons, the decision of the lower Court with 
costs. 

Oldfield, J. Upon the questions which arise in this appeal, I am 

?. plaintiff, who is proprietor of the land, cannot escape 

ms liability to the Government for the revenue assessed on this land, with 
reference to the provisions of Ss. 83 and 43, Act XIX of 1873. since by 
b. ad no length of rent-free occupancy of any land, nor any grant of land 
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made by the proprietou, [427] shall release, such land from its liability bo 
be charged with the payment of Government revenue, and by S. 43 it is 
obligatory on the Settlement Officer to make the settlement with the pro¬ 
prietor of the land. The effect of these sections appears to me to be to 
render the plaintiff liable to pay revenue to the State upon this land, and 
the Court cannot give the relief sought, as it would in effect annul the 
settlement and relieve the plaintiff of a liability for revenue to the State, 
which the law imposes, nor could it be granted in this suit to which the 
Government is no party. 

The plaintiff' further seeks substantially to have it declared that as 
between him and defendants the latter are bound to make good to the 
plaintiff the rateable amount of revenue assessed on the land and payable 
by plaintiff to the State ; and he seeks to impose this liability with refer¬ 
ence to a breach of the terms of the original contract by which the original 
vendors, now represented by plaintiff, sold their property to the original 
vendees, from whom it has passed to the defendants: one of the conditions 
of the sale being that the original vendors should not be liable to pay 
revenue on a certain quantity of land, exempted from the sale, and which 
is part of that now in suit. But I am not of opinion that this liability for 
breach of the original contract is shown to be incurred by defendants. 
There is nothing to show that that liability was other than one personal to 
the parties to the original contract. The defendants are some of a series 
of purchasers of the property sold, and the circumstance of tlieir purchasing 
the property will not suffice to saddle them with a liability for breach of 
the conditions of the original contract. 

The decision of the Suduer Dewany Adawlat on which plaintiff relies 
was one in which Dulhin Begam from whom the defendants have obtained 
the property was defendant, but it cannot be said to have gone so far as 
to fix this liability on these defendants, by determining that the possession 
and ownership of the property sold under the original contract, carries 
with it a liability on the part of whoever is owner to make good loss to the 
original vendors or their representatives incurred by a breach of the 
original contract. I therefore concur in dismissing the appeal with costs. 

APPELLATE CIVIL. 

Present: 

Mr. Justice OldfieUl and Mr. Justice Straight. 

Husain Shah and others (Plaintiffs) v. Gopal Kai and another 

{Defendants). [14th July 1879.] 

2 A. 426. 

Landlord and lenant—Act XVIII of 1873 (N.W.P. Bent Act)—.Application under 

S. 39—Decision of title under lease —Rea judicata. 

The decisioD of a Revenue Court on a question of title under a lease, on an 
application under 3. 39 of the Rent Act, is not res judicata in a subsequent civil 
suit where the question is one peculiarly within the jurisdiction of a Civil Court, 
and not one which a Revenue Court is competent finally to decide on an appli- 
oation under S. 39, however sufficient the decision may have been for the purpose 
of disposing of such application. 

Held, accordingly, in a suit to have the terms of a lease corrected, by the 
oancelment or removal of a word fraudulently inserted in it, so as to alter its 
intended character, that a decisiou of the Revenue Court, upholding the claim 
of the defendants on the deed, as it stood, was not res judicata. 

ff., 20 A. 941 (246) = 18 A.W.N. 29; B., 18 A. 270 (272} (P.B.), 26 A. 468 f471)=24 

A.W.N. 109.] 


1879 

July lO. 


Appel¬ 

late 

Civil. 


2 A. 41S» 


1879 
July il. 

Appel¬ 

late 

Civil. 

2 A. 128. 


813 


ALLAHABAD] KANAHIA, &C. v. RAM KISHEN, &C. 


[CIV. 


1879 

July 14. 


Appel¬ 

late 

Civil. 


2 A. 428. 


1879 
July 15. 


Appel¬ 

late 

Civil. 


2 A. 429. 


JUDGMENT. 

[428] Oldfield, J.—Tlie relief sought by the plaintiffs is to have the 
word istimrari,” or perpetual, cancelled in a deed of lease executed on 
the 19th July, 1804, on the ground that this word w-as fraudulently entered 
in the deed by the defendants in collusion with the writer of the deed. 
It appears that the lessees, who are the defendants, respondents, before 
us, applied in the Revenue Court, under S. 39 of Act XVIII of 1873, to 
contest a notice of ejectment which tlie plaintiffs, appellants, had served 
on them, and in that matter they pleaded that they had a right of occu¬ 
pancy and held under a perpe-[429itual lease. The Revenue Court decid¬ 
ed that no right of occupancy had accrued, since twelve years had not 
expired since the expiration of the ten years which was the term 
of the lease, i.e., from 1864 to 1874, but it went on to decide that, with 
reference to the entry of the word tstimrari, the lease must be held to 
have been given in perpetuity. There is clearly some inconsistency in 
the finding, which makes the lease out to be at the same time for a term 
of ten years and in perpetuity, but we are not concerned with the point 
now'. The lower appellate Court has dismissed the suit on the ground 
that it is barred with reference to the decision of the Revenue Court. 
The decision of the lower appellate Court cannot be maintained. The 
question in this suit is the fraudulent insertion in a deed of a word by 
whicli the intended character of the deed is altered, and the object of the 
suit is to have the terms of the deed corrected. This is a matter peculi¬ 
arly within the jurisdiction of a Civil Court, and was not one of those 
which a Revenue Court was competent finally to decide in the matter 
of an application made under S. 39. Act XVIII of 1873, however suffi¬ 
cient the decision may have been for the purpose of disposing of that 
application. We reverse tlie decree of the lower appellate Court and 
remand the case for trial on the merits. Costs to follow the result. 


APPELLATE CIVIL. 

Present: . 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Kanahia and another {Plaintiffs) v. Ram Kishen and others 

{Defendants), [loth July 1879.] 

2 A. 429. 

Jurisdiction of Civil and Revenue Courls—N. W.P. Rent Act (XVIII of 1873). 

'“f for declaration of proprietary right and pos- 

session, the tenant vdefendant) while professing to admit the plaintifi’s title as 

revenue on the land, and denies the plaintiff’s 
^ H ^ bimsDlf a tenant at a fixed rate, he virtually denies the 

A owner and sets up his own ; the matter is one for the Civil 
Corn^wnmln tenancy is established, the Revenue 

[Appl,, 2 A.W.N. 58 ; R., IS A. 2T0 (272) (P.B.); D., 7 A. 148.] 

JUDGMENT. 

[^30] Oldfield, J.—The plaintiffs sue to obtain possession and a 
declaration of ^eir proprietary right in respect of 37 bighas, 13 biswas of 
land, alleging that defendants are their tenants and liable to pay rent for the 
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land. The defendants, wliile professing to admit the plaintiffs’ title to be 1879 
owners, say that they pay tlie revenue on this land, pay no rent, and deny ,,,rv 
the plaintiffs riglit to rent, and they cali themselves tenants at fixed rates, 
and they aver that the case is not one cognizable by the Civil Court. The 
Munsif has disallowed this objection : he holds that their defence sub- Appel« 
stantially amounts to a denial of the proprietary title of the plaintiffs and 
sets up their own title, and lie proceeds to decide in favour of the plaintiffs’ 
title and right to demand rent from the defendants, while he refers the CIVIL. 

plaintifis to the Revenue Court to eject the defendants and to recover rent - 

from them. The lower appellate Court has reversed the decree and dis- 2 A. 429. 
missed the suit on the ground that the Civil Court has no jurisdiction to 
try It. We are of opinion that the view taken by the Munsif is correct. 

The defendants do in substance deny the plaintiffs’ title as owner and set 
up their ovvn, when they aver that they have a right to pay the revenue 
on the land to the Government, and are not liable to pay rent to the 
plaintiffs. Tlie latter have clearly a cause of action for obtaining a declara¬ 
tion of their right to be owners and to demand rent from the defendants, 
and this matter is one which the Civil Court must decide, leaving the 
plaintifis to have recourse to the Revenue Court to eject the defendants, 
and to recover rent from them, supposing their position as tenants is 
established. We reverse the decree of the Subordinate Judge, and remand 
the case for trial on the merits. Costs to follow the result. 


APPELLATE CRIMINAL. 


Present: 


Mr. Justice Spankie. 


Empress of India v . Murli. [17th July 1879.] 

2 A. 336. 


1879 
July 17. 

Appel- 


Crim. Pro. Code. 1872. S. 297-Hujh Court-Powers of revision. 

The High Courc is not precluded from the exercise of the powers of revision ii 
a case where there has been a conviction on evidence which has received m 

If 'n^: respect; is so transparently false that, if it had beei 

.at ail tested, its falsehood could oot have escaped notice, 

[R., 14 h. 331 {345).] 


LATE 

Criminal. 

2 A. 336. 


JUDGMENT. 

[337] Spankie, J.—The petitioner, convict No. 21013, Murli is 
undergoing sentence of transportation for life in the penal settlement of 
Fort Blair. He was convicted on the 27th April. 1875, by Mr. H. G. Keene 
the Sessions Judge of Agra, on a charge of dacoity, under S. 395 of the 
Indian Penal Code. Six other persons, Harphal, Dipa, Bhawani, Dhan 
Oingh. Bhima. and Jhentar were tried at Agra with him. Jbentar was 
discharged by the Sessions Judge, and the others, including Murli were 

appealed to this Court, and on the 
^bth June, 1875 were acquitted, and it was directed that they should be 
released. Murli did not appeal at the time, but does so now in a petition 
received through the Chief Commissioner of the Andaman and Nicobar 
islands and Superintendent of Port Blair and Nicobars. that officer follow¬ 
ing the instructions conveyed to him in the letter of the Secretary to the 
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1879 Govornment, Home Department (l). Murli states that he was under- 
JuLY 17 imprisonment for two years, on conviction of the offence of being in 

possession of stolen property, knowing the same to have been acquired by 
theft, when he was named by Pita, an informer, as having been one of the 
Appel- persons concerned in dacoity. He was put on his trial before the Ses- 
LATE sions Judge of Agra, and convicted and sentenced to transportation for 

[338] life. Five persons appealed and were released. But he (M.urli) 
Criminal, ^vas unable to represent his case at that time, having neither funds nor 

- friends. Since his arrival in the penal settlement he has succeeded iu 

2 A. 336. obtaining a copy of the judgment of the Sessions Judge of Agra, and now 
appeals from tlie order passed by him. The prisoner ought to have ap¬ 
pealed to this Court in sixty days from the date of the sentence, the 27th 
April, 1875. The period of limitation has so long expired, and the ex¬ 
planation of tlie delay in appealing, though there may be some truth in 
it, is not altogether satisfactory, that I feel compelled to disallow the 
appeal. It is the case that all convicts have a right of appeal once, but 
that right is subject to the law of limitation, and I think that it would be 
unwise so to apply S. 5 of this law as to encourage the idea amongst the 
convicts of a penal settlement that they can at any time, as in this case, 
five years after the date of their conviction, appeal to this Court. At the 
same time, being well acquainted with the facts of the case, as I decided 
the appeal of the five other persons who had been transported for life, I 
am quite prepared to admit the petition as one for revision of the pro¬ 
ceedings. 

The case of Murli is on all fours with that of Harphal and others, 
and the same reasons which influenced my decision with respect to those 
appellants, lead me now to say that there is no satisfactory evidence to 
justify the conviction of Murli, and he ought to be released. My reasons 
will appear from the copy of my judgment in the case of Harphal and 
others which I have directed should be put up with this proceeding. I 
cannot at this time remember how it happened that I did not consider, as 
a Court of Revision, the case of the petitioner. I can only attribute my 
not having done so to the uncertainty that prevailed in this respect as to 
whether tho Court was at liberty to interfere with the conviction of a 
prisoner who had not appealed, (when dealing with the case of any person 
tried with him who had appealed) simply on a question of credibility of 
evidence. Later decisions both of this and of other Courts for years 
past have not tended to remove this uncertainty as to what is or is 
not a material error in a judicial proceeding. I am myself inclined, 
indeed I have acted in other cases in this view, to regard great laxity in 
weighing and testing evidence as a material error in a judicial-proceeding 

[339] and looking at the trial in this case, it would seem to me that there 
iiad been great indifference and laxity on the part of the Sessions 
Judge in this respect. Accepting, however, the judgment of this Court in 
Full Bench in the matter of Rardco (2) I believe that I have tho power 
of interfering now with the conviction of Murli. If we are not precluded 
by a judgment of acquittal from exercising the power of revision under 
S. 297 of Act X of 1872, we cannot be precluded from doing so, where there 
has been a conviction on evidence which has received no sifting, and 
which in many respects is so transparently false that, if it had been at all 
tested, its falsehood could not have escaped notice. And in this opinion 
I am foitified by the ameodsd new Code of Crimiaal Procedure oi 1879. 

Bernard. C.S.I., dated I4th April. 1879, to Supejinten- 
dent of Port Blair and Nicobar Islands. r . . r-. 

(2) 1 A. 139. 
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It seems that the dubious character of S. 297, Act X of 1872, has now 
been fully admitted. S. 439 of the amended Code, if it stand in the Act 
when passed, provides that tiie High Court as one of Revision may 
exercise all the powers of an Appellate Court with regard to appeals from 
convictions. Being of the>opinion that I have the power of revision in 
this case, in whicii opinion my honorable colleagues, to whom the papers 
have been circulated, acquiesce, I have no hesitation in saying that the 
conviction of Murli ouglit not to be maintained, but that he ought to be 
at once released. I tlierefore annul the conviction of Murli and the 
sentence passed upon him and direct his release. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Oldfield. 


Empress of India u. Thompson. [18th July 1879.] 

2 A. 339. 

Grim. Pro. Code.lH?^, S. ISS—Charge of adnltery—Compounding of offence—Penal 
Code, S. 497. 

Where, after the conviction by a Sessions Judge of a person charged with 
adultery, and during the pendency of tho appeal in the High Court, the com- 
plainaut who had taken his wife back to live with him. had asked the High 
Court to be allowed to compound the offence, held, that tho sanction for com¬ 
pounding could not be given at that stage of the proceeding. 

JUDGMENT. 

[340] Oldfield, J.—Since the conviction (1) by the Sessions Judge 
the complainant has taken his wife back to live with him, and has asked 
this Court to be allowed to compound the offence, a sanction which can¬ 
not be given at this stage of the proceedings, but looking to the existing 
relation between the parties and the fact that the prisoner Thompson has 
been in custody since the 5th May, the Court is of opinion that the punish¬ 
ment already undergone will suffice, and his release is directed. 

PRIVY COUNCIL. 

Present : 

Sir Montague E. Smith, Sir Eobert P. Collier, and Sir Henry S. Keating. 

On Appeal from the Court of the Commissioner of Roy Bareilly in Oiulh. 

Rajah Bijai Bahadur Singh v. Baboo Bhyron Bux Singh. 

[19th July 1879.] 

3 Sath. P.C.J. 690 = Bal. 33S. 

Gfrant by the father—Confirming grant by the son. 

Where the appellaot’s father granted a pottah of a certain village mortgaged 
to him, in favour of the respondent, promising, in the event of the mortgagor 
redeeming the same, to make over to him in lieu thereof other villages yielding 
an equal revenue, and subsequently the appellant confirmed that grant but 
making no reference to the provision in the earlier grant as to substitution '. 

that the appellant was bound by his father’s agreement to make over to 
the respondent villages yielding a revenue equal to that of the village granted 
to him, when the latter village was redeemed by the mortgagor. 


1879 

July 17. 


Appel¬ 

late 

Criminal. 


2 A. 386. 


1879 

July 18. 

Criminal 

Jurisdic¬ 

tion. 

2 A. 339. 


1879 
July 19. 


Privy 

Council. 


3 Suth. P.C, 
J. 690= = 
Bal. 839. 


108 


(1) of the appellant on a charge of adultery. 
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1879 

July 19. 


Privy 

Council. 

3 Suth. P C. 
J. 690 = 
Bal. 335. 


JUDGMENT. 

[690] Sir Montague E. Smith.— Their Lordships, after giving full 
consideration to the arguments of Mr. Arathoon in support of his appeal, 
do not see their way to disturb the concurrent judgments of the two Courts 
below. 

[691] The action was brought by the respondent Bhyron Bux Singh, 
who is the illegitimate son of Rajah Shumshare Bahadur Singh, against 
the appellant Rajah Bijai Bahadur Singh, who is the legitimate son of the 

■* lafe Rajah, and his claim was to obtain villages or shares of villages in 
talook Behlolpur, yielding an annual jumma of Rs. 3,650, in lieu of a vil¬ 
lage called Sawansa which liad been given to him by various pottahs 
executed by his father, and by other pottahs which were executed by the 
present Rajah. 

The first pottah is one which by the English date was made on the 
14th June, 1846. It seems that the village Sawansa was under mortgage 
to the late Rajah, who appeared to entertain a doubt whether the mort¬ 
gagor would redeem it; but in the grant of it to his illegitimate son he 
made a provision for tlie event of the mortgagor redeeming the e-state. 
The grant is in these terms : “ J, Rajah Shumshare Bahadur Singh, do 
hereby declare that I, having obtained talooka Sawansa by mortgage, 
have given it as a zemindary grant to Baboo Bhyron Bux Singh and re¬ 
linquish my claim in his favor.” Then, “In the event of tlie mortgage 
being redeemed, I will make over to him in lieu of the Sawansa estate 
villages from talooka Behlolpur yielding an equal revenue. I have there¬ 
fore executed this as a zemindary grant lease.” That is a clear provision 
that in the event of the village Sawansa being redeemed, other villages of 
equal value shall be substituted for it. 

The next grant from the father is on the 27th November. 1847 which 
is m confirmatbn of the former grant, but gives the estate on more favor¬ 
able terms : I. the Rajah, give the entire talooka of Sawansa, etc., includ¬ 
ing land revenue and cesses, as rent free nankar to Baboo Bhyron Bux.” 
It IS given rent free, and, therefore, on terms more favorable to the son. 

Then there is a further grant in the lifetime of the father on the 

T? • I^ani on behalf 

of the Rajah. It is stated in the Record to be “ executed bv Rani Bulraj 

Kmwar ; but the grant is in the following terms:—* Rajah Shumshare 

Bahadur Singdi. I execute this as an ancestral zemindary lease of 

Ghatampur, Raepur, Muarpur, and Manyarpur, in favor of Bhyron Bux 

Singh. He is to have these villages rent free.” That is a grant of other 

villages than Sawansa, and is only material as part of the history of the 

gifts made by the father to the illegitimate son. These grants were all 

made m the time of the Nawab, and before the conquest of Oudh by the 

British. That conquest having taken place, and Lord Canning’s procla- 

been made on the 15th 
Maich, 1858 the present appellant obtained the sunnud of the Behlolpur 

Government; but before he got the sunnud, and 

Tp ITntp] had settled the talook with him, 

theStn In’^ r K m'" his brother, which are material in considering 

dispute arose them'!'' 

*he 9th August, 1858, and is in 
have eive^tnlnnk ' Bahadur Singh of Pergunnah Partabgarh. 

for hif ^^hoo Bhyron Bux Singh as a zemindary 

for his maintenance. [ will take Es. 2.501 as rent by usual instalments." 


818 



CIV.] R. B. BAHADUR SINGH u. B. BHYRON BUX SINGH [ALLAHABAD 


He grants to his brother the talooka Sawansa, but reserves a rent of 1879 
Ks. 2,501. By a postscript to the grant the rent is virtually reduced by jg 

Es. 500. This is the postscript; “ He is to receive further Rs. 500 nankar 
annually, leaving the rent payable to be Rs. 2,001. I will have no 
objection to having the said amount deducted.” That grant does not PRIVY 
refer to tlie provision in the original grant by the father for the substi- COUNCIL 
tution of other villages in case Sawansa should be redeemed; but in a 
subsequent grant, which is of the date of 17th November, 1861, there is a 
passage, the construction of which has been disputed, and to which — 
reference will presently be made. That grant is: “ I, Rajah Bijai Bahadur J. 690 = 
Singh, of Pergunnah Partabgarh, do hereby execute this as a lease of the 335 
whole of talooka Sawansa, including land [692] revenue and sayer. and 
of the villages of Raepur, Kalan, and Ghatumpur in talooka Behlolpur,” 
which were the villages mentioned in the subsidiary grant of the father, 

—“ in favor of my brother Bhyron Bux Singh, at an annual rent of 
Rs. 2,001 Queen’s coin, which he will pay by usual instalments. This 
lease is given to him in perpetuity.” Then there is this passage : “ What¬ 
ever Dadwa Sahab. my father, had granted, I have maintained also.” 

These words were obviously inserted with reference to something be¬ 
yond what had been contained in the previous part of the grant; and 
their Lordships think it may reasonably be inferred that it was intended 
by the Rajah to confirm by these words that part of the father’s grant 
which provided for the substitution of villages in ease Sawansa was 
redeemed and taken away from his illegitimate son. There is nothing 
else shown to which these words could refer. These are the grants on 
which the plaintiff founds his case. 

What happened wis. that after the Act Xllf of 1866 had been pass¬ 
ed, by which it was understood that the rights of mortgagors were set up 
and the bar of limitation removed, the mortgagor of the estate of Saw¬ 
ansa took proceedings to redeem it, and obtained a decree for redemption. 

That decree was obtained in a suit against the Rajah and his illegitimate 
brother; both were bound by it. and tlie estate of Sawansa passed from 
the hands of the illegitimate son into the possession of the mortgagor. 

He was therefore deprived of the estate which his father had given, and 
his brother had confirmed to him. 

That being his position, he brought this suit in order to obtain other 
villages in the talook in substitution for the estate which he had thus 
lost. The first and great defence of the present Rajah is that he was not 
entitled to anything; that the agreement in the father’s original grant that 
the estate should be substituted was not continued in the father’s subse¬ 
quent grants, and was not contained in the grants made by himself. 

Tbeir Lordships, however, think that the father’s subsequent grants did 
not abrogate this agreement, and they have already declared their opinion 
to be that in the last grant, which ho himself made, he confirmed it. 

They are, therefore, clearly of opinion that the plaintiff was entitled to 
this substitution, unless something has occurred subsequently between 
the brothers to deprive him of that right. 

Now it is said that there was an agreement made at the time of tlie 
settlement of this talooka before the Settlement Officer which destroyed 
the plaintiff’s right altogether: or, if it did not destroy his right, altered 
the terms upon which he was entitled to get a substituted estate. The 
Mttlement proceedings are, unfortunately, not set out at length in the 
Record. So much as appears of them is to be found at page 10. It would 
seem that at the time of the settlement the present plaintiff put forward a 
claim—this was before the redemption of the Sawansa estate—to have 
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Sawansji settled with liim as an under-proprietor. This claim is not upon 
the Record, and wliat we have is a petition of the Rajah, which recites it. 
His petition is : “ That the claim brought in your Court by Baboo Bhyron 
Bux Singh to under-proprietary right of talooka Sawansa is just. The 
estate has all along been in his possession, under a zeinindary grant made' 
by Rajah Shmnshaie Bahadur Singh, petitioner’s father, as well as under 
the grant made by petitioner himself; the petitioner, therefore, prays that 
the name of Baboo J5hyron Bux he recorded as under-proprietor of 
3 Suth. P.C. Sawansa estate included in talooka Behlolpur. Pergunnah Partabgarh,. 
J. 690= without any condition, to which I have no objection, and I admit the clairn 
in every way, but the estate sliould remain included in talooka Behlolpur.”' 

Now, altliough we have not the claim, it may be presumed from the 
Kajali s petition that the plaintiff based it upon the grants to vvhich 
lefeienco has been made, and therefore that the claim was to have this- 
estate upon payment to the Rajah of, at most, a rent of Rs. 2,001 ; and 
if the Record had shown no more than this petition, there would be 
nothing to show an intention to alter the plaintiff’s [693] right to have 
an estate suostituted in the event of Sawansa beiog taken away, or the- 
terms on whicli ho was to hold either Sawansa or the substituted estate. 

But it is said that what follows, although it may not displace the 
plaintiff’s riglit to have an estate substituted, does interfere with his right 
to have it upon the old terms, tliat is, upon the terms of paying the rent of 
Rs. 2,001. It is contended that it creates an arrangement by which he 
was to hold the Sawansa estate upon the terms of paying Government 
revenue and a malikhana of 5 per cent, to the Rajah. The whole of that 
contention is based upon the order of the Settlement Officer, which is in 
these terms Rajah Bijai Bahadur Singh personally filed this to-day 
^lat IS. referring to his petition,—“ and admitted its contents. As Baboo 
Bhyron Bux is to be recorded under-proprietor of the Sawansa estate 
without condition, it is desirable, for the security of the talooka, that his 

^1* ?*1 ^ ^ of 0 per cent, besides 

Uiejumma. whidi may be fixed, should be noted; and as the Rajah aud 

Baboo Bhyron Bux assent to this: Ordered, that the name of Baboo 

Bhjron Bux be entered as under-proprietor of all the villages in talooka 

Sawansa. That is a note of the Settlement Officer. It, no doubt, is stated 

to have been assented to by the Rajah and by Bhyron Bux. but it would 

be umeasonablo to come to the conclusion from this unexplained note of 

the Settlement Officer, which he has inserted in his order, that the 
blotters intended so materially to change the arrangements which had 
existed up to that moment, and which were recognized in the petition 

lentofEs 2,001, would have to pay a rent, including the Government 

ZZillTLT raahkhana, ol Rs. 3,650. It may be that this note was 
only intended for the purposes of the Government; but however that may 

hfi vp],?? nothing whicii IS so clear and free from ambiguity that it can' 
made an l between themselves, at the time when the settlement was 

pltuff^clllrin^aU rieZ.”' 

done''^aml wrif "as actuaUy 

this ouesH^ ^ M ‘S entirely silent upon these things. That 

for an t no ■“ "’P Courts below is plain. 

settlement nm % question whether these 

settlement piooeedings did alter the arrangement as it existed between the 
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brothers. That issue is the fifth : ” Were the conditions of the pottah 
of 15th Katik, 1269 Fusli, or of the pottah of 5th Par Buddi, 1255 Fusli, 
affected by the settlement decree of the 22nd March, 1862 to the detriment 
of the plaintiff’s present claim.” The Officiating Deputy Commissioner, 
•without giving any reasons, records a verdict for the plaintiff on that 
issue. But the attention of tlie Commissioner was expressly directed to 
this question, and in his judgment their Lordships find this paragraph : 
“ The decree of the Settlement Court does not, I think, affect the merits 
of the claim. That decree goes no further than to record the status of 
the plaintiff.” Their Lordships apprehend the meaning of that to be the 
status of the plaintiff as an under-proprietor, and are disposed to think 
that if the effect of the order had been that for which Mr. Arathoon 
contends, these Judges—tho Assistant Commissioner and the Commissioner 
—would have known that that was so. They are much hotter acquainted 
with what is meant by the orders of the Settlement Officers than their 
Lordships can be, and they had the means of satisfying themselves as to 
what this order really meant by reference to the proceedings or by directing 
enquiries. Their Lordships think that credit must be given to tlie Judges 
below who had their attention called to the issue and to the decree which 
is referred to in it, that they did not form their opinion without due 
investigation and consideration. 

On the whole, therefore, their Lordships think that it would be 
exceedingly dangerous for them to act upon the speculation that this note 
embodied in the [694] order of the Settlement Officer was intended to 
override the former arrangement of these parties. They will therefore 
humbly advise Her Majesty that the judgments appealed from should bo 
affirmed, and this appeal dismissed. 


APPELLATE CIVIL. 

PkESENT: 

iUr. Justice Spankie and 2Ir. Justice Oldfield. 


Kamal Singh {Plaintiff) v. Batul Fatima {Defendant). 

[25tb July 1879.] 

2 A. 460. 

Entry in record-of-rights — Wlietlier a}nounts to trust -Purchaser wiPiout notice. 

An entry in a villaf^e record-of-rights, caused by the recorded proprietors of a 
share to be made therein, to the effect that a certain person claimed a portion of 
such share, and that they were willing to admit his right, whenever he paid them 
a certain amount of money, does not amount to a declaration of trust in favour 
of such person, and cannot be regarded as evidence of any such trust. Even if 
it could be held to be a trust, tbc property cannot be followed in the hands of a 
purchaser for value without notice. 

-CR., 9A. 97 (101)=6 A.W.N. (303)]. 

JUDGMENT. 

[462] Spankie, J.—The property in suit was recorded in the name 
•o! Kesri Singh, who fell into arrears in 1838 to the amount of Rs. 108. 
In 1839 Ratan Singh and Dirgpal Singh bought the rights and interests of 
Kesri Singh, and in 1840 they paid up the arrears of the entire share of four 
‘bUwas. It is now alleged that 6al Singh, a brother of Kesri Singh, was 
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also the owner of half the land, and the plaintiff relies upon an entry (l) 
m the settlement record of 1840, which it is contended not only 
amounts to a recognition of Bal Singhs title by Ratan Singh and Dirgpal 
bingh out shows that they continue to hold Bal Singh’s share in trust 
and plaintiff now seeks to pay the share of arrears due by Bal Singh and 
to take over the share. We are far from satisfied that [463] the acknow¬ 
ledgment can be regarded as evidence of a trust as between Bal Singh and 
the original purchasers of Kesri Singh’s rights. The entry is to the effect 
that a petition had been presented by Bal Singh claiming to be the owner 
ol ha f of tile four biswas in possession of Ratan Singh and Dirgpal Singh 
and tiuit the latter are willing to allow liis share, when he pays the arrears 
due on It We doubt whether these words are sufficient to raise a valid 
trust such as that which tlie plaintiff is endeavouring to set up. There is 
no undertaking on the part of Ratan Singh and Dirgpal Singh that they 

vould continue to hold Bal Singh’s share in trust for him and his heirs 

over any exTent of tune, until some one of them was able to recover the 
and In effect they did not do more than express their willingness, if 
I3al Singh chose to pay up his arrears, to give him up the land. Bal Singh 
unght liave availed himself of this opportunity, but he never did. There 

to give up the land at anv future 
time alter long years of enjoyment of it to any other person than Bal Singh. 

If there was any agreement at all, it was a present one between the par¬ 
ties, but beyond the entry already referred to tliere is no sufficient evidence 
ot any agreement, and Ratan Singh and Dirgpal Singh continued to be 

four biswas. They were not the first 
nni T t 1 ° which had been brought previously by 

sta.t /’ June, 1839, and it was probably owing to this circum- 

who b /l , purchased Kesri Singh’s rights, they, 

Ls , cl. t-’Gp'-ernuienton the entire share, which 

biswas to Ril S' ’f Singh alone, were willing to release two 

abl^ bv him R ® ’■ 1 ® arrears that would bepay- 

tl e tmn rt'i. ““‘Uug to show that 

nu^it r ■ of a trust. Pitambar Singh 

chased i f,‘ ^ Singh and Dirgpal Singh pur- 

aLofnt of ,t s T' Ke. 108, GovernmLt arrears on 

Kesri Sinl’s Th “ ? of the four biswas as 

sucl in owners, being recorded as 

tlv Eata^ 8 ‘'f Dirgpal Singh [464] died, and subse- 

r e 20tlXf^ and h,s brother Mardan Singh sold the four biswas 

sessit anLw nn ‘he defendant’s I,usband, in whose pos- 

before the ulainUff the property remained tor twenty-nine years 

Whofn Octl f 1874 ” “T fT V Settlement oLer, 

years and a h 'if f ‘hen allowed two 

lower anLla e r„ f ^ ‘he present suit (2). The 

to transfers bv the r” I’p reviewing the old Regulations which related 

tinguishes the alien I defaulting share or patti of an estate, dis- 

__alleged transfer m this case from those made by authority, 

Bal Siigh daim t’moll-u Dirgpal Singh have purchased Kesri Singh’s share: 
paid : whenever he pays that am ^ account of the revenue we have 

his share.” The four biswa, «!, '"'S ‘be proprietor of 

exclusive share (one Lie v) ' *■ on J"' 

(2) in April, 1877. ^ account of Bal Singh (one moiety).” 
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and if we understand him arifibt, he appears to regard it as one made 
by agreement or mutual understanding between Bal Singh and Ratan 
Singh and Dirgpal Singh, and accepting that view, he looks upon their 
possession as tiiat of trustees or mortgagees. But as already observed 
there is no other evidence of a mutual understanding or agreement than the 
entry in the settlement record, by which, as we are advised at present, no 
trust was raised. All the circumstances point to a different conclusion 
from that at which the Judge has arrived. There was a sale in execu¬ 
tion of a decree, and very soon after a sale by the auction-purchaser 
to Ratan Singh and Dirgpal Singh, and immediately, or very soon after¬ 
wards, the latter obtained full possession of the four biswas and paid up 
all the arrears due upon the share, and at this time the lower appellate 
Court itself admits “ that there is no record to show that Bal Singh's 
rights and interests were recognised as then existing, and that an 
assignment ol them was made to Ratan Singh and Dirgpal Singh by 
authority,” though, strange to say. he adds that the presumption is that 
they were so transferred as in similar cases of default of land revenue. 
The presumption would appear to be the other way, assuming it to 
be the fact, as stated by the Judge, that Bal Singh’s rights were not 
even recognised by the revenue authorities. It is also inconsistent with 
the other view of the case which he itnmediately adopts, that by private 
agreement or mutual understanding Ratan Singh and Dirgpal Singh held 
as mortgagees or trustees. Assuming however that the Judge is right in 
this view, we are of opinion that he was justified in holding that the claim 
was barred by limitation, for there is nothing whatever to prove, nor is it 
alleged, that the purchasei's froiy Ratan [465] Singl) and Mardan Singh 
in November, 1843, took the property with any notice of the trust, and it 
is certain that the purchasers in 1843 bought for a valuable consideration 
and have been holding ostensibly as proprietors from that date. Under 
these circumstances, limitation would run from the date of that conveyance. 
So that this suit fails altogether, whether or not we admit a trust in 
1839-40, and we therefore dismiss the appeal and affirm the judgment 
with costs, 


APPELLATE CIVIL. 

Present : 

Sir Boberl Stuart, Et., Chief Justice, and Mr. Justice Spankie. 


Whympeh and Co. {Plaintijfs) v. Buckle and Co. {Defendants). 

[31st July 1879.] 

3 A. 469. 

Contract—Formal agreement—Condilioti precedent. 

When two parties have come to a final agreement, it would by itself be binding 
upon them, even though they contemplate reducing the terms of such agreement 
to a written contract; and the absence of such a written contract would not affect 
the binding character of the agreement, unless, bymutual consent of the parties, 
a condition precedent has been imposed to the effect that there should be do 
binding agreement until a written contract should have been executed. 

JUDGMENTS. 

[469] Spankie, J.—This was a suit to recover Rs. 32,284-12-0 on 
the part of Messrs. Whymper and Co, of the Crown Brewery, Mussoorie, 
against Messrs. Buckle and Co., merchants of Sabaranpur and Mussoorie, 
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foi whorn the senior partner, Mr. Stowell, one of the defendants, is agent 
at Mussoorie. The action is brought upon an alleged contract made 
between the parties on or about the 20th December, 1877. The defen¬ 
dants ^deny that any contract was actually made, but admit that 
Rs. 2,539-8-6 are due by them as regular customers of the plaintiffs. 
The main issue bet\veen the parties was whether, as averred by the plain¬ 
tiffs, there was a l)inding and complete contract, or, as contended by 
the defendants, there was a precedent condition that the contract should 
not bo considered complete and binding until a written agreement had 
been formally executed by the parties? The issues in the entire case 
were thus settled by the lower Court(i) Was such a [470] contract 
as that alleged by the plaintifts to have been made ever entered into 
between the plaintiffs and defendants ? (ii) If so, is its validity 
affected by any representations made by the plaintiffs to induce defen¬ 
dants to enter into it? (iii) If entere<l into, and if valid, has there been 
a breach of the contract, and if so. by whom was the breach effected? 
(iv) bhoulcl the sum of Rs, 6,000 stilted as liquidated damages be 
awarded, and to wiiom? (v) If tliero was a contract, what was the 
amount of beer supplied under it, and what was the value of it ” ? The 
lower Court thus sets out the whole circumstances tliat led up to the 

point at which it is alleged a contract was made between tlie contending 
parties. 

^i‘6wery was started by Messrs. Whymper and Co. in 
the latter half of the year 1876, and Messrs. Buckle and Co., even before 
the Brewery was established, had some desire to become agents for the 
sale of the beer. Nothing however came of the hrst proposals made in 

veai-’s brew, that of 

1876-77. themselves Buckle and Co. bought considerable quantities on 
heir own responsibility as general dealers. In the beginning of November. 
K- kli conversation between J. W. Whymper and Stowell of 

which the result was a letter from the plaintiffs embodying the terms 
of .^ proposed agreement. The defen.lants after some delay sent a reply 

i®! December, J, W. Whymper 

and Stoy ell had another conversation, in the course of which it would 

appear that the atter remarked that he was afraid to take so large a 

quantity as one hundred hogsheads a month, as had been suggested by 

h r by Whymper as to the quantity of the 

take hL’r ‘year, Stowell thought that he might 

etter written hvtT if ^ “P™- This interview led to another 

savinu th.t thev bated the 8th December, to the plaintiffs, 

and ninetv heo ? Pjepared to take sixty hogsheads for six months, 

nt? he Judr;S ri ■ “PPtbly. This 

be OTP sienfne ^ ' '‘e '“Portant One. It contains a clause that 

agreeLn? rhoi.t hi "'““'b like a more explicit 

to this effect ■ “ wl ‘'ftei'eed, &a. There was also another 

&a" The nl ■ fff PP'b also ask you to insert a clause saying [171] 

the printed’^h k'f* (not 1878 as stated in 

letter of deferral agreeing to certain points mentioned in the 

fthellS PfPPP^iPg tP nonsuit Mr. Quarry (a pleader) as 

eitht i? t On rin!h ‘p pp‘ ‘be contract by 

office of Bnekl^ I® ^PPP“ber, Whymper and Stowell met at the 

letter contrinfne ^^p^^pp^o. and Whymper gave to Stowell a 

and Lleahrr SParantee that the beer supplied should stand sound 

shou d tfl Th ? PPb agreeing that Quarry 

should settle the liquidated damages. At the same time Stowell wrote 
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to plaintiffs :—“ We v?ill at once have the agreement macle out on the 
terms proposed.” On the 21st Stowell wrote to Whymper saying that 
he had seen Quarry and had given instructions as to the drafting of an 
agreement. This letter must have been in reply to one of the same date 
from Whymper asking tliat the guarantee as to the beer standing good 
should be modified, so as to refer to that supplied in hogsheads only and 
kept at Rajpur, Oelna, or Mussoorie. From this letter, the lower Court 
observes, it is quite evident that Whymper considered that he was at liberty 
to modify or alter agreements subject to tlie signing of an agreement. On 
the 22od December Whymper went to Dehra and had an interview with 
Stowell and Quarry, and Es. G,000 were fixed as liquidated damages, and 
Qu arry was instructed to draw up an agreement. Wiiymper left for Murree. 
On the 4th January, imcnediately on his return from Murree, Whymper 
wrote to defendants, asking for a list of agencies which defendants proposed 
to st art, as he wished to alter the advertisements in the papers. Defendants 
reply on the 7th January, saying that they think it will he as well to let 
matters remain as they are until Quarry has made out the necessary deed. 
On the 12th January Whymper sent an order for beer from Unihalla bo 
defendants saying : ‘‘We should supply it direct ourselves, but for our agree¬ 
ment with you.” He also sent a letter to the effect that ho had altered 
his advertisement in the ' Pioneer ” aud “Delhi Gazette.” Stowell replied 
to these letters that until they had '* actually entered into an agreement 
they would mucli prefer letting matters stand as tliey are.” On the 13bh 
January plaintiffs wrote that they were losing business in not supplying 
orders, and “ they presumed that defendantst472] would Imve no objection 
to their supplying orders in stations in which defendants liad not yet 
establislied agencies.” Defendants replied at once on the 16th January : 
" By all means supply any orders you may get, for we do nob consider we 
have entered into any agreement until we have actually signed the one Mr. 
Quarry is making out.” On the 16th January plaintiffs wrote to defend¬ 
ants : “ Wo are very much surprised at tlie view you express : we consider 
the agreement as already entered into &c., &c.” On thelTth January 
Whymper received a rough draft of tlie agreement drawn up by Quarry 
with Stowell’s remarks on it. Whymper made remarks on the draft agree¬ 
ment, as well as Stowell, and the Judge observes that it is evident from 
their remarks that several important points required further considera¬ 
tion ; one of these was whether the guarantee regarding the beer stand¬ 
ing good should hold generally or only in resjiect to beer kept in Dehra, 
Rajpur, and Mussoorie. Whymper wrote on the Ibth January denying 
Stowell’s sight to make any alteration in the agreement, and again on 
the 2lBt January saying that ho considered a contract was now exist¬ 
ing.” Up to this time the Judge considers that Stowell most undoubt¬ 
edly had been anxious to enter into an agreement, but complaints 
received in the latter end of January led him to believe that the 
brew of the year was not very good. The correspondence between 
the parties almost ceased from the 20th January to Ist February, and 
it is evident that there was a period of indecision in Stowell’s mind as 
to the advisability of entering into a contract. After the 1st February 
Stowell appears to have recovered his former temper with regard to the 
contract, and the correspondence through February and March points to a 
mutual desire on the part both of plaintiffs and defendants to do business 
as though a contract would be eventually entered into, though for some 
reason, which does not clearly transpire in the evidence or in the corres¬ 
pondence. the draft deed was never finally made into a deed for signature 
by the contracting parties. Complaints during March became a little more 
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frequent as to the quality of the beer. On tlie 2nd April Stowell wrote to 
plaintiff reluctantly declining to receive anymore beer.” All negotiations 
were closed on the 11th April by a letter from Quarry in the character of 
the legal adviser of defendants. Such, remarks the lower Court, [473] is 
a resume of the whole negotiation between the plaintiffs and defendants, 
as shown by a lengthy correspondence and sustained by the evidence of 
the two principals. The lower Court now proceeds to its judgment. The 
Judge observes that it is admitted by plaintiffs as well as by defendants 
that from the first it was agreed that the agreement should be reduced to 
a formal deed, and moreover that this was the subject of their conversa¬ 
tion on the 7th December, 1877. Whymper, however, in his oral evidence 
says that he did not make this agreement as a condition precedent to the 
acceptance of the agreement, though he admits that he alluded to this 
deed in tliat correspondence. Stowell on the contrary most distinctly 
says that on the 7bli December he gave Whymper to understand that he 
cousuleieu the execution of a formal deed a necessary and vital prelimi* 
naiy to the completion of the contract. As both those gentlemen are 
parties to the suit and interested in this important point, it was necessary 
to note how far their statements are borne out by the corre.spondence and 
probaiiilities of the case. For this purpose the lower Court refers to 
btowel s letter of tlie 8th December, to Whymper's letters of tlie 14th 
Deoemlier and 20tli December, and to the letter of the defendants dated the 
20 tli December, winch in the opinion of the Court was a most important 
one These letters are referred to above. Tlie plaintiffs’ counsel contended 
that this letter of the 20th December was an acceptance of all the previous 
proposals, including the guarantee, and that it was tlie final agreement and 
acceptance of the contract. But the Judge thought otherwise, as the very 
wording of the letter— We wili at once have the agreement made out on 
the terms pro,med -shows that it alludes to the agreement or covenant or 
deed '';^neh had been ii. the defendant's mind from the date of his letter 

fspd bv r •'‘8''«s™ent ” is the word that has been 

used bj both parties when alluding to a written deed. The lower Court 

then refers to W liymper s letter of the 4th January, which it calls Stowell's 

mrllnT “m a deed necessary to the 

Se iko «°‘yesPondence, and he at once took advantage of it. The 

?o/f written ’"‘i defendants are still insisting upon the necessity 

JaniS ^Tti Tt Stowell’s letter of the 16th 

fet con ’ll that Stowell from the very 

Lmnletbi, of II f "" ^8‘’eement as essential to the 

xl irof'V"' the fii-st two or thZ 

fn ^"d it was uot Until Stowell, 

into an aererme^l’ tT‘consider that lie had entered 

0 ver Souft ren s =“‘-Pvise at the opinion. The 

ponLnoe fnd evidenc '7 that the corres- 
iHcement was 1 1 ‘o the conclusion that the signing of an 

probabilities of tit ‘ completion of a contract. Taking the 

k an old mLfof hnsf ‘"‘t- Mr. Stowell 

the importance of n h^''‘“8 had 20 years’ experience; he knew well 

to cS hhnseU to ® ‘‘Sreement on all points, and was not likely 

upon tr ntld “"tract is to be looked 
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draft af^reement is open to objection to both contracting parties from their 
own point of view, and it is evident from their memoranda that the agree¬ 
ment was neither definite nor complete. Mr. Whymper, a young, pushing, 
but inexperienced man of business, was naturally eager to conclude the 
agreement and to consider it concluded, having, as he thought, got rid of a 
large quantity of his year's brew, and from the first his sanguine view of the 
matter led him into this belief. But taking the probabilities of this ques¬ 
tion into consideration, it appears improbable that Mr. Stowell should have 
so committed himself as it is urged by tlic plaintiffs he did by his letter of 
the 20tli December." In order to convert a proposal into a promise the 
acceptance must be (i) absolute and unqualified, (ii) expressed in some 
usual and reasonable manner unless the proposal prescribes the manner 
of acceptance. As to the first condition it was evident that the accept¬ 
ance of the 20th was qualified hy the plaintiff's letter regarding the 
guarantee, which was a qualification of an essential character, and though 
the qualification was embodied iu the draft agreement, this was quite 
consistent with the defendant's position tliat the draft agreement was 
open to discussion and amendment. As to [475] the second condition, 
the lower Court referred to a case in the House of Lords in wliich it was 
held that “ the sending of an agreement to a solicitor to reduce it into 
form is rather evidence that tl^e parties do not intend to bind themselves 
until it is reduced into form (l).” He also cites Mr. (now Mr. Justice) 
Cunningham’s edition of the Indian Contract Act, in \Yhich it is stated 
that the reasonable rule seems to be t-hat the intention to reduce terras 
into a formal writing is some evidence that tlie parties do not consider the 
contract concluded. Tliese rulings tlie lower Court accepts and holds 
that the facts of the case are such that the rule applies to them. In 
regard to the good faith of the parties the Judge entertained no doubt. 
He states that the only point that could be open to misconstruction 
througliout the proceeding was the delay between the 21st January and the 
final breaking off the negotiations in April, and m signing the agreement. 
Mr. Stowell had explained this delay, saying that he got complaints as to 
the quality of the beer, and the smallness of the sales led him to hesitate. 
The Judge remarks tliat he was particulaidy struck by the straightforward 
manner in which Mr. Stowell gave his answers throughout bis examination. 
The lower Court thus states its conclusion on the point that “ there was no 
final contract entered into by the plaintiffs and defendants, inasmucli as it 
was agreed from the first that the agreement should be reduced into a formal 
deed and be signed by tlie contracting parties, as a condition antecedent 
to the completion of a contract." This conclusion, the Judge observes, 
practically disposes of the remaining issues. But on the second issue the 
lower Court gives its opinion that Stowell made his modified offer to take 
sixty hogsheads and ninety hogsheads on Whymper's assurance that the 
previous year he had disposed of forty hogsheads a month. The plaintiff 
(Whymper) thinks that he said thirty hogsheads a month. But the 
Court had very little doubt that Stowell was right and Whymper said 
forty hogsheads. For Whymper had actually written a memorandum in 
which he entered his sales to the public as three hundred and ten 
hogsheads in ten months; whereas the issue book of the plaintiffs shows 
by an abstract made by defendants this was more than three times 
the amount of the actual sales to the public, which in reality amounted 
[476] to ninety-two hogsheads only. So that oven if there had been a 
contract this misrepresentation would have been sufficient to render it 
void. There remained for consideration the value of the beer actually 
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taken by the <lefenflaiits as customers of plaintiffs under the former 
arrangements. In spite of Stowell’s repeated declarations that be wished 
matters to remain as they were till a deed was signed, the plaintiffs 
witliout orders in accordance witii tlic terms of the agreement continued 
to send down beer in hogsheads to Eajpur, without sending an invoice or 
notice to defendants, addressed to the defendants, at the rate of sixty 
hogsheads a month. The beer was stored in Whyraper's godown, and 
delivery of it was never given to or taken by defendants. The despatch 
of beer continued from the 1st January to the 15th April, and the plaint- 
ids have claimed the value of this beer, supplied as it had been in an 
irregular way. Tiie Court could not allow the value of this beer to piaint- 
ifls. Ic was in their godown and they could resume it. As regards beer 
supplied outside the contract, and for which defendants are willing to pay, 
it appealed totlie Court inconvenient to fix (?) anv specific price, as there 
had been no separate accounts filed by plaintiffs, and any decree that 
could be given ^YouId be on tlic one-sided statement of defendants. The 
lower Court dismissed the claim altogether and with costs. 

The plaintiffs contend in aiipoal (i) that the Judge has erred in hold¬ 
ing that no contract subsisted lu-tween the parties to the suit; (ii) that 
the Judge has erred in holding the execution of a written agreement to 
have been a condition precedent to the formation of a contract between 
the parties ; (in) that the Judge has erred in finding that the agreement 

parties was based upon misrepreseutations made by the 
piamtifts to the defendants ; (iv) that, assuming the contract between the 
parties to have been based upon misrepresentation, the defendants were 
not justified in refusing to perform their part of the contract; and 
Iv that the Judge was wrong in finding that there had been no effectual 
de ivery of tl.e beer supplied under the contract. The learned counsel on 
behalf of appellants has cited various authorities (1) in support of his 
agieement. that the ‘^ere mention of a deed of agreement in the written 
acceptance of a tender [477] would not relieve tlie parties from the obli- 
gation to carry out the terms of an agreement once come to, if they had 

into an agreement, and if the object of a subse- 
quentlj piepaied written contract was simply for the purpose of putting 

t ei M He regarded the 

nronn.. tlZT acceptance, pure and simple, of the 

minoi nn^u 'vntten agreement was to embodv those 

euiarnL hetnr be convenient to have recorded for'future 

m expTanaCv oT^ ancillary to the main agreement already reached. 
01 expIanatoi> of the way in winch it was to be carried out He relied 

pronosaU, f that, where a 

to a forLa expressly stated to be subject 

mrtienntendpi ^ construction whether the 

fmSi or l u be put into 

of which are not exni^ ci^jcl be subject to a new agreement, the terms 

^ expressed in detail. Mr. Justice Fry has remarked 

the mere Telerltcrjl Tf® established the proposition that 

_ • cases cited to us the principle is 


( 1 ) Lewis w Brass, L R 3 O “R n 45^7 . •r^ . 

Bonnewell v. Jenkins. L R 8 OK D 7?-" ^ ^ 

Jo7ies V. The Vieforia Gravuio Dock Co Vi R ’ 

L. R 5 Ch. D,. 648 ; Chinnock v. .Varc/iion;^o> 4 ?"j I 

(2 Winn V. Bull, L.R., 7 Ch. D., at p. 32. ^ S.. 638. 

(•V Bonneivell v. Jenkins, L.R., 8 <3h. D., at p. 72. 
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subsfcantialiy the same. We notice in BossUer v. Miller (l) that Lord 
Chief Justice Coleridge refers to some remarks of Lord Westbury upon 
some cited cases which, he said, " establish that if there had been a final 
agreement, and the terms of it are evidenced in a manner to satisfy the 
Statute of Frauds, the agreement shall be binding, although the parties 
may have declared that the writing is to serve only as instructions for a 
formal agreement, or although it may he an express term that a formal 
agreement shall be prepared and signed by the parties. As soon as the 
fact is established of the final mutual consent of the parties to certain 
terms, and those terms are evidenced by any writing signed by the party 
to be charged, or his [478] agent lawfully authorized, there exist all the 
materials which this Court requires to make a legally binding contract. 
But if to a proposal or offer an assent be given subject to a provision as to 
a contract, then the stipulation as to the contract is a term of the assent, 
and there is no agreement independent of that stipulation.” 

It was also urged that circumstances in tlie conduct of the parties 
may establish a binding contract between them, although the agreement 
reduced to writing in a draft has not been formally executed by either, 
This argument is supported by tlie authority cited (2), and it would apply 
to the case before us if it be shown by evidence that defendants had liy 
their course of dealing during tlie continuance of their correspondence 
practically acted under the contract alleged liy the plaintiffs. In the 
case cited Lord Cairns remarks:—“ I must say that having read with great 
care the whole of this correspondence, there appears to me clearly to he 
pervading the whole of it the expression of a feeling on the one side and 
on the other that those who were onlering tlie coals were ordering them, 
and those who were supplying the coals were supplying them, under some 
course of dealing which created on tho one side a right to give the order, 
and on the other side an obligation to comply with the order ■’ '' " ’’ 

Those are the grounds whicli lead mo to think that there having been 
clearly a consensus between these parties, arrived at and expressed by the 
document signed by Mr. subject only to approbation, on the part 

of the company, of the additional term which he had introduced with 
regard to an arbitrator, that approbation was clearly given when the 
company commenced a course of dealing which is referable in my mind 
only to the contract, and wlien that couise of dealing was accepted and 
acted upon by Messrs. Brogden it Co. in tlie supply of coals.” 

With all this authority before us we may safely conclude that, unless 
the defendants can show that by mutual consent there was a condition 
antecedent to a contract to the effect that there should be no binding 
agi’eement until a written contract had been executed by the parties, or 
that the assent communicated in their letter of the 20tb December, 1877, 
was subject to the provision as to a written contract, then, assuming that 
any agreement has been proved, [479] that agreement would be binding 
upon the parties. The case therefore must stand or fall to pieces on the 
evidence. We must look to the evidence, the correspondence which passed 
between the parties, and to their conduct and course of dealing as shown 
by the evidence and during the correspondence, in order to determine 
the propriety of affirming or reversing tho decision of the Court below 
on the merits. ***** "‘ •'' " There cannot, with all the 

evidence before us, be. I think, any reasonable doubt that there was 
no antecedent condition to a binding treaty that there should be a 
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written deed of contract executed by the parties, and that any assent 
to the proiiosed terms, even if agreed to, should bo subject to the 
proviso that there must be a written instrument signed before the 
contiact would begin to operate. Applying therefore the authorities 
aheady cited to this case, I must hold that defendants have failed to 
establish their defence that there was no subsisting agreement between 
themselves and plaintiffs on and after the 1st .January, 1878. I will 
now show that, whilst one party is doing all he can'to carryout the 
contract, tlie other is hanging back and throwing difficulties in the 
way of a faithful performance of it. * Thus far I have 

establisiied that there was :io condition antecedent to the contract ■ 
that there was a binding agreement made on the 20th December; and 
that It ^yas acted upon: and finally that it was repudiated by defen¬ 
dants altogether. Wo have now to consider whether there was any 
misiepicsentation on the part of the plaintiffs which induced defendants 
to accept the proposals of the former, and if there was. whether the dden- 

Justified in refusing to perform their part of the 
A *1 j As I find that defendants broke the con- 

t act and I consider that plaintiffs have fully established their case, I 
think tliat they are [480] entitled to a decree as claimed with costs 
against the defendants Since I prepared this judgment I have had an 
opportunity of seeing that of the Hoo’ble the Chief Justice which appears 
to a„iee with the conclusion at which I have arrived. 

Stu^t, C. J.—In this case the Subordinate Judge has gone clearlv 

TiS ■ opinion that no contract of the kind 

alleged in the plaint could bo made and completed without a formal agree- 

itself '"^This mi’.rI and nothing else, was the contract 

S n.fplv f the part of the Subordinate Judge un¬ 

fortunate y took strong possession of his mind, and it nob only colors but 

exidains his judgment. For instance, the first issue he framed\vas this— 
eveIeXtdinTotor^’''%'h the plaintiffs to have been made. 

on wh ch the case turns, and to consider it properly it is necessarv 
tothe\nnsSo "r together tlie whole circumstances that led up 

evidently sompflii.w „.k; i • . V® Ihe contract was 

^ot seeThat Th^ ^ he could 

been 'Lde and wS 1 had 

the 1^ 01 con ^CU ^ view of 

Indian cLract Act. if of 1872'*'^^'' 

reco 0 ni 7 prl rsf ^ *. l i ©nabraces tho greater part of fcho 

body^f tliat law' Ctl™ t' 'f'Self, adopt the whole 

it is expeffient „'i oL ^ that, “ whereas 

contrao^f Tt evcltoff“" law bating to 

the English Statute of i'i *hose subtleties to which 

tractsIhfeh arefclrcef™^ 

which, should ocpaqinn L . tl^Q business of this country, but 

preamble clearly saves irKpr applied here, and which this 

deal with two large classes of TiMl Contract Act may be said to 
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and those other transactions or agreements in writing referred to and 
saved by the latter portion of S. 10, and those written agreements which 
have to be considered under S. 25. S. 2 defines a contract to be an agree¬ 
ment enforceable by law, a rather wide definition, which if taken by itself 
does not add much to our information on the subject, but if read in con¬ 
nection with other parts of the same section it can be seen that that 
contemplates such a contract as we have in tliis case, and whicli is also 
an agreement and contract within the meaning of the first part of S. 10 of 
the Act, whicii provides that “ all agreements are contracts if they are 
made with the free consent of parties competent to contract for a lawful 
consideration and with a lawful object," wliat in fact is known as one of 
that large class of agreements which in the law of England go under the 
definition of simple contracts. The contmet in the present case is such a 
simple contract, not an express contract in writing, but rebus ipsis etfactis, 
in other words, a contract made by the conduct of the parties, by their 
correspondence, by evidence of their personal intercourse on the subject 
of the contract, and by any facts and circumstances showing an agree¬ 
ment of mind in the matter. And any formal or written agreement which 
may have been ultimately intended is to be looked at merely as the record 
of that which had already been agreed u])on, and not as the agreement or 
contract itself. Several cases in support of this view of the law were refer¬ 
red to at the hearing. In the case of Tirornlen v. The Directors of the 
Metropolitan Railway (lA decided on the IGth July, 1877, the law on this 
subject is very clearly laid down by the Lord Chancellor (Cairns) in the 
following terms:—“My Lords, there are no cases upon which difference 
of opinion may more readily he entertained, or which are always more 
elubarrassing to dispose of, tlian cases where the Court has to decide 
whether or not, having regard to letters and documents which have not 
assumed the conaplete and formal shape of executed and solemn agree¬ 
ments, a conti-act has really been constituted between the parties. 
But, on the other hand, there is no principle of law better establish¬ 
ed than this, that even althougli parties may intend to have their agree¬ 
ment expressed in the most [M2] solemn and complete form that 
conveyancers and solicitors are able to prepare, still there may be a con¬ 
sensus between the parties far short of a complete mode of expressing it. 
and that conse7isH$ may be discovered from letters or from other documents 
of an imperfect and incomplete description; I mean imperfect and incom¬ 
plete as regards form.” To the same effect is the ruling in Lewis v. 
Brass (2). In this case it was held that a tender and letter of acceptance 
formed a complete contract although a written deed of agreement was 
contemplated by the letter conveying the acceptance. Tlje same was 
ruled in Boiinewell v. Jenkins (3). In Jones v. The Victoria Gravity 
Dock Co. (4) it was held that a draft agreement modified by another 
paper was a valid contract within S. 4 of the Statute of Frauds, although 
a resolution was at the same time adopted that the said agree¬ 
ment be endorsed in duplicate, signed, sealed, and executed. In 
Crossley v. Mnycoch (5), before the Master of the Rolls (Sir George 
Jessel), the agreement between the parcies was qualified by certain 
conditions, and the Court accordingly held that no final agreement 
bad been made which could be enforced, but in delivering judgment Sir 
George Jessel laid down the principle of the law of contracts entirely in 
accordance with the other cases to which I have referred. He said: 
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“ The principle which governs these cases is plain. If there is a simple 
acceptance of an offer to purchase, accompanied by a statement that the 
acceptor desires that the arrangement should be put into some more formal 
terms, the mere reference to such a proposal will not prevent the Court 
from enforcing the final agreement so arrived at.” In Winn v. Bull (l), 
before the l^Iaster of the Rolls, a written agreement relating to a lease of 
a dwelling-house and premises for a term of seven years was made “ sub¬ 
ject to the preparation and approval of a formal contract,” and applying 
that condition to the case Sir George Jessel held that no final agreement 
had been made. But in delivering judgment His Lordship referred with 
api^robation to the decision in the case of Chinnock v. Marchioness of 
Ely (2) of Lord Westbury in which His Lordship said :—“ I entirely accept 
the doctrine ■” " that, if there had been a final agreement and the 

terms of it are evidenced in [183] a manner to satisfy the Statute of 
Frauds, the agreement shall be binding, although the parties may have 
declared that the writing is to serve only as instructions for a formal 


agreement, or although it may be an express term that a formal agreement 
shall he prep.ared and signed by the parties.” In Wmn v. Bull (l) the 
case of Bossiter v. Miller (3) was referred to. Lord Coleridge, Chief 
Justice, laid down with the approbation of Lord Justice James and Lord 
Justice Baggallay, who heard the case with him, that, ‘‘as soon as the 
fact is established of tlie final mutual assent of the parties to certain terms, 
and those terms are evidenced by any writing signed by the party to be 
charged, or liis agent lawfully authorized, there exist all the materials 
which this Court requires to make a legally binding contract.” The law 
therefore on the subject of these contracts is perfectly clear, and applying 
it to the present case we have to consider whether on the facts and evi¬ 
dence before us there is to l)e found a contract or agreement binding on 
tlie parties. ■■■-■■ There being therefore no room for objection 
on the score of the inferior quality of the beer, nor any sufficient ground 
for the plea of misrepresentation, the only question for serious consider¬ 
ation is whether the facts and the evidence which I have detailed show 
a legal contract between the parties which may he enforced. I am clearly 
of opinion that such a contract is shown and that the facts come withiu 
the principle of the authorities to which I have already adverted. I 
would therefore allow the plaintiff’s claim with interest thereon at twelve 
per cent, up to the date of the decree of this Court and thereafter and till 
realization at six per cent, per annum, the particulars of which appear to 
be couectU stated in the plaint, and Rs. 6,000 as the liquidated damages 
agreed to be paid by the party guilty of breach of the contract, and 
reversing the judgment of the Subordinate Judge decree the present appeal 
with costs in both Courts. 



(1) L. R., 7 Ch. D. 29. 

(3) L. B., 5 Ch..D., 6i3. 


(2) 4 D. J. & S. 638. 
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APPELLATE CRIMINAL. 

Present: 

Mr. Jiistice Straight. 


Empress of India v. Banni. [4th August 1879.] 

2 A. 349. 

Penal Code, Ss. 304,3J 7—Exposure of child knowing that death was likely to ensue- 

Where a mother exposed an infant child, knowing that such abandonment by 
her was likely to cause its death, aod death ensued in consequence thereof, held^ 
that she was properly convicted of culpable homicide under S. 301, but she 
could not be convicted under Ss. 304 and 317. 

JUDGMENT. 

[350] Straight, J.—In disposing of this appeal (l), it is necessary 
I should correct a mistake of procedure into which, according to my 
judgment, the Sessions Judge has fallen, by making two convictions of the 
appellant for offences against Ss. 304 and 317 of the Indian Penal Code, and 
passing sentence for each. As long as the child remained alive the charge 
under S. 317 of “ exposure with intent to abandon ” could have been 
properly sustained, and had Musarnmat Banni (2) been tried before its 
death for this offence, she could rightly have been convicted, and as 
provided by the explanation at the end of S. 317 such conviction would 
have been no bar in the event of the child’s death to a prosecution for 
culpable homicide. To give an analogous case. A commits an assault upon 
B and undergoes his trial for an assault before B's death, which ultimately 
takes place in consequence of the injuries inflicted by A. A’s conviction 
for the assault is no bar to an indictment for manslaughter. But if 
before A’s trial B dies, then A must be tried for manslaughter, the lesser 
crime having merged into the greater, and the offence committed relating 
to one and the same transaction. In the present case when the child 
died the offence of Musarnmat Banni. under S. 317. became absorbed in 
the more serious charge of culpable homicide, and the unlawful act of 
exposure having directly caused the death, and being done with the know¬ 
ledge it was likely to cause death, brought the accused within the 
operation of S. 304. It seems to me that the maxim "nemo debet bispuniri 
pro uno delicto " applies, and that in this case two separate sentences 
can no more be passed than they could for murder and wounding 
with intent to murder, where the death of the party attacked had taken 
place, and the death and the wounding involved one and the same 
transaction. The criminal exposure under S. 317 was the direct cause of 
the death of the child, and therefore the crime, instead of stopping at 
8 . 317, death being caused, took the more serious shape under S. 304. 
It was, of course, perfectly proper to frame a charge upon S. 317, because 
had any question arisen about the cause of death being the [351] 
exposure, the transaction would have resumed its character under S. 317. 
For the preceding reasons I therefore think it safer to quash the convic¬ 
tion and sentence upon S. 317, but agreeing as I do in the view 
taken as to the proper punishment for the conduct of the accused by the 
experienced Sessions Judge, I order chat so far as the appeal against the 
conviction on 8. 304 is concerned it be dismissed, and that the sentence 
in respect of the conviction on that section be increased to one of four 
years' rigorous imprisonment. 

(1) by Mussammst Banni. (2) ‘be mother of the child. 

106 


4879 

Aug. 4, 


Appel¬ 

late 

Criminal. 

2 A. 349. 


833 


ALLAHABAD] 


1879 

Aug. 5. 

Appel¬ 

late 

Civil. 

2 A. m = 
i lod. Jur. 
624. 


GANGARAM v. BANSI, &C. 

APPELLATE CIVIL. 


[CIV. 


Present: 

Sir Robert Stuart. Kt.. Chief Justice and Mr. Justice Spankic. 


Gangaram. guardian op Kuargirprasad, a minor {Defendant) v. 
Bansi and another iPlaintifs). [5th August 1879]. 

2 A. 431 = 4 Ind. Jur. 524. 

Optional and compulsory regisira(ion~.4ct VITI of mi—Act III of IS??, S. 50. 

A refiistcred dociimeDt. compulsorily registrable under Act HI of 1877. takes 

■" »n unregistered documeni 

xm Sf 1971 then 

Suit for money charged on certain immoveable property, the claim 
being based on a bond dated the 20th August. 1875. given by the owners 
of the property to the plaintiffs. 

JUDGMENT. 

[432] STUAET C^J.-The Munsift was deafly right in holding that 
the registered sale-deed, although subsequent in date, had preference over 
the unregistered bond, and the Subordinate Judge was clearly wrong in 
deciding to the contrary. In stating this conclusion it is at the sLe 
time difficult to resist a certain feeling of its injustice, for it seems 
nnreasonab e to aUow a discretion, and at the same time to impose a 
pena ty or disability on its exercise, ^lat is plainly what has been brought 
about. The last Registration Act, III of 1877, not less than its predeces¬ 
sors allows a disoretjon as to the registering or not registering certain docu¬ 
ments of which the bond in this case is one, and if such an instrument has 
been legally and validly prepared and executed, and is effectual for its pur¬ 
pose, It might be jnstly contended it should be so as from its date. Yet one 
can appreciate the policy, and, in a real sense, the convenience, of compel" 
ling, as far as may be, the registration of the contracts of the people of this 
country The Subordinate Judge’s remark that “ agreeablj to the p in 

1875. Bub the explanation” appended to S. 50 removes all doubt 

okssonnl„mntstfntrotdl“s’ls“ o' invahdating. The 

document TfjLg to thTiamni^i^T^rd "T ’'“‘"g'^'ored 

petent to the Legislature to nass ^ 

III of Ift 77 41 meaning, however, of S. 50 of Act 

the three preceding Eegistrluon Acts a-PPended to it respecting 

vides-th^L to beiS toZtetnf ■P^"- 
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the previous mortgage-bond of the 20th August, 1875. We must, there¬ 
fore, reverse the judgment of the Subordinate Judge on this point, and, 
with this decision, send back the case to him for disposal on the merits, 
costs to abide the result. 

Spankie, J.—The ruling of the Subordinate Judge appears to be 
wrong. Under the provisions of S. 50, Act III of 1877, the defendant's 
instrument, which is registered, would takeoffectas against the plaintiffs’, 
which might have been, but was not registered under Act VIII of 1871. 
The defendant’s instrument was executed after Act III of 1877 came into 
operation. The plaintiffs’ deed was executed after the 1st day of July, 
1871, and was not registered under Act VIII of 1871. It is therefore 
“ unregistered ” within the meaning of the explanation appended to S. 50 
of the new Act III of 1877. The appeal on the part of the defendant was 
not decided by the lower Appellate Court on the merits. I feel, there¬ 
fore, the necessity of reversing the decision of the Subordinate Judge on 
the point of law and would remand the case to him for trial on the 
points regarding which the parties are at issue. Costs to abide the result 
of a new trial. 


CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Straight. 


Empress of India o . R.aghubar and others. [9th .\ugust 1879.] 

2 A. 351. 

Crim. Pro. Code, J872, S. 489—Security to keep the peace on conviclion for crimmal 
intiviidalion—Penal Code, Ss. 503, 506. 

Upon a mete conviction under Ss. 503, 506.1.P.C., tbe accused person cannot 
be called upon under S. 489, Grim. Pro. Code, to find recognizances to keep 
tbe peace. 

JUDGMENT. 

[351] Straight, J.—The point here is whether upon a conviction 
under Ss. 503 and 506 of the Penal Code, the accused person can be called 
upon, under S. 489 of the Criminal Procedure Code, to find recognizances 
with or without sureties to keep the peace. The defendants in the present 
case were convicted by the Magistrate of intimidating the complainant by 
threatening to bring false charges against him, and the question seems to 
be whether the words “ taking other unlawful measures with the evident 
intention of committing a breach of the peace ” can be said to include an 
offence of this kind. I do not think that the operation of S. 489 is limited 
to riot, assault, actual breach of the peace, or abetting the same, or un¬ 
lawful assembly, but that it is intended to comprehend a wider range of 
offences, and it must be for the Magistrate or Court to decide in each case 
whether, from the nature of the charge upon [352] which conviction takes 
place, there has been direct force or violence to the person, or conduct 
inducing an apprehension of force or violence, or a direct threat of force 
or violence, or a provocation to the commission of force or violence. Inti¬ 
midation, for example, as in the present case,^ may have none of these 
elements about it. The threats used here are “ to make charges ” against 
the complainant, and involve no suggestion of personal physical injury, but 
one can readily understand the possibility of a case of intimidation arising 
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1879 in which there might be the strongest indication of an evident intention 
AUG. 9. commit a breach of the peace. As far as I have been able to ascertain 

__ there are only three cases bearing upon the point, two of these decided by 

the Calcutta High Court (1) upholding the taking of recognizance on con- 
CruMiNAL. viction for criminal trespass, and a decision of the Full Bench of this 
JURISDIC- matter of Chainrn. decided 8th December, 1876 (2). These 

out the view I have expressed, and though I think in the present 
instance that the Magistrate was wrong in reQuiring recognizance, because 
there is nothing about the conduct of the accused threatening the peace, 
2 A. 351. the mistake he has fallen into is perfectly excusable. The recognizance 
of the defendants must therefore be discharged. 


1879 

AUG. 11. 

Appel¬ 

late 

Civil. 


2 A. 852 = 
4 Ind. Jur. 
468. 


APPELLATE CIVIL. 
Present: 

Mr. Justice Spankic and Mr. Justice Strau/ht 


Gopal Singh (Auction-purchaser) v. Dulae Kuae 
{Jnd(iment-dehtor). [lltb August 1879.] 

2 A. 352 = 4 Ind. Jur. 468. 

h.et aside,md,r S. 311 

C.P.C. [18?/]—Auction-purchaser made parly thereto—Right of appeal. 

Though an application to set aside a sale, under S. 311. C.P.C is confined to the 

JUDGMENT. 

,, Spankie, J,—There was some preliminary argument though 

the objection cannot be said to have been distinctly raised by respondent’s 

3^3 3n o^A'et was in a position to appeal. 

By S. 311 of Act X of 1877 the decree-holder or any person whose im- 

s“a?e'on hr'Zmd T “r “V Court to set as^e the 

the sale In publishing or conducting 

served unon the df ‘-'debtor objected, and notice was 

seived upon the decree-holder and the auction-purchaser Upon the 

judgment-debtor s objection the sale was set aside An appeal against 

1 : ctirPr^elVccdV' Tr‘^ is admissible under letter Z). S. 588 M 

he aSion nn«d ter .= i, '‘"‘=‘'°"-P'>™baser appeals. It is true that 

sale ot Z mtund t - ™i^ apply under S. 311 to set aside a 

decree-holder aufl tbft *®Su arity. That application is confined to the 
eciee holdei and the person whose immoveable property has been sold 

E'r* bJ-iS;,;?."£™ S 

peal allowed bv law T ’ availing himself of the ap- 

[3S.Jmyhon’ileeA nt°^.°lf,: S ttpS I^L^^wXg 


(1) 7 W.R. Cr. U, and 20 W.R. Cr. 37. 


(2) & (3) Unieported, 
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that it should be referred for the consideration of the Court at large. On 
the merits this appeal should be decreed. 

nt :j< <5 ❖ 'I* 

Straight, J.—I am glad to have had an opportunity of carefully 
looking at the several sections of Act X of 1877 relating to the setting 
aside of sales in execution of decree, and to the title of the parties who 
may be heard upon the applications of that kind. In the present case the 
appellant is to be found in the person of the auction-purchaser, and 
although in Ss. 311 and 312 ho is not specifically referred to as one of the 
persons who may go to the Court for relief, yet in the proceedings in the 
execution department he was made a defendant under S. 32, 1 presume 
upon the ground that his presence was necessary to enable the Court 
effectually and completely to adjudicate upon and settle all the questions 
involved, so that be became to all intents and purposes a party to the 
proceedings, and as such I think entitled to all the rights that there were 
in the litigation either in the judgment-debtor or the decree-holder. 
Consequently, as they would both of them have a right of appeal against an 
order setting aside or confirming a sale under S. 588, I think that the 
auction-purchaser, having been made a party to the proceedings, may as 
in the present case, lodge an appeal. Therefore agreeing with the views of 
Mr. Justice Spankie in this matter, and with those expressed by him and 
Mr. Justice Oldfield in a case decided by them on the iith June, 1879, of 
Kanthi Ram v. Bankeij Lai (1), I see no reason for referring the point as 
to the right of appeal of an auction-purchaser to the Full Bench. " 


APPKLLATB CIVIL. 

Present; 

Mr. Justice Spankie and Mr. Justice Straight. 


Bhawani Kuar and another {Plaintijtfs) V. Kikhi Ram and another 

{Defendants). [12th August 1879.] 

2 A. 354. 

Stiii for damages—Suit for money received to plaintiff's use—Limitation Act, 1877, 
Sch. II, Art. 62. 

WhcQ tho auction-purchaser at an execotiou sale of a decree for money, 
realizes the amount of such decree, and, on such sale being set aside, the holder of 
the decree sues the auction-purchaser for the recovery of the money realized by 
him under the decree, the suit is not one for damages but U for money payable 
by the defendant to the plaiutifl for money received by the defendant for the 
plaiutifl’s use. to which the period of limitation applicable is three years. (1 A. 
333, F.) 

A decreo for money obtained by the plaintiffs in this suit against one 
Madho Singh and certain other persons on 23 8 1875, was sold in 

execution of the decree held by Gulab and certain other persons against 
the plaintiffs, on 11—4—1876, when it was purchased by the defendants 
in this suit. On 7—6—1876, the defendants recovered Rs. 1,796-10 as. 
under the decree. On 22—8—1877. the appellate Court set aside the sale 
of the decree. The plaintiffs on 23—8—1878 sued the defendants for the 
Bum recovered by them under the decree together with interest thereon. 
The first Court disallowed tho defence that it was barred by limitation, 
and on appeal the lower appellate Court held, having regard to the case 
reported in H.O.R., N.-W. P.. 18 75. p. 174, that the suit was one for 

(1) Uoreported. . j . 
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damages, for which the period of limitation applicable was one year, and 
such period running from the date the defendants received the money 
claimed, the suit was barred by limitation. Whereupon the plaintiffs 
appealed to the High Court. 

JUDGMENT. 

[355] Spankie, J.—We are of opinion that the decision of the Judge 
is erroneous. The suit is not one for damages, but, under the circum¬ 
stances, rather one for money payable by the defendant to the plaintiff for 
money received by the defendant for the plaintiff’s use. The later 

1 A 000 ^®^sions of this Court, and notably the one marginally noted, 
1 A. ..3.. take this view of the law. The limitation would be three 
>eais. \ve reverse the decision of the lower appellate Court 
and remand the appeal for re-trial on the merits; costs will abide the 


FULL BENCH. 

Present; 

Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Turner, Mr. Justice 

Spankie, and Mr. Justice Oldfield. 


Daebo (Plamtiff) V. Kesho Rai (Defendant). [12th August 1879.] 

2 A. 356. 

of declaratory suit— Subsequent suit for possession—C.P.a., 1859, S. 7. 

for Dos" could sue 

tor possession, does not bar a subsequent suit for possession. ^ 

[F.. 5 A. 345 (353) (F-B.) ; R., J4 B. 31 (50)]. 

against Kesho 

Ra foi a dec arat.on of her title to succeed as her husband's heir to 
cextain pioperty, and for a declaration that the defendant was not the 
adopted son of her deceased husband, was dismissed by the first Court on 
the ground tliat the plamtiff was not in possession of a large portion of 
riie pioperty, and should therefore have sued for possession and the 

entitled, foi the piotection of the property in her possession to a decree 
i respecfonit" deceased Usbanl and 

prlscn^^it atj'rrrrp subsequently b^gS lhe 

of Ac VIlTo Sal) Th ? P^visionsof S. 7 

aci vui of 1 «d 9. The plamtiff appealed to the High Court. 

BEFEEENCE to the full BENCH 

n<i7l OF THE FULL BENCH, 

to which she appellant now claims possession of property 

tilt s^it ilTeS “0 of opinion 

on he etd Zthe ‘ ^P^P^Pt of this property, 

power of award ne V A® not to exercise its discretlary 

an ordinary suit for position ™ 
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APPELLATE CIVIL. 

Present : 

Mr. Justice Spankie and Mr. Justice Straight. 

Abdul Samad and another {Plaintiffs) v. Eajindro Kishor 
Singh (Defendant), [loth August 1879.] 

2 A. 357 = 4 Ind. Jur. 469- 

Retttrn o/ plaint - Act X of 1877 (C.P.C.), S- 57 (c). 

Though S. 57 of the C.P.C.. 1877. contemplates a return of the plaint, should 
on error as tc jurisdiction be p.iient, when it is first presented, there is nothing 
in the language of the section which forbids the return of the plaint at a later 
stage in the case, when the Court finds it has no jurisdiction. 

rR.,8B. 313(32-3) (P.B.).] 

JUDGMENT. 

[358] Spankie, J.—A pi-elimiuary objection (1) was taken that the 
Subordinate Judge (2) had dismissed the suit, and that there should 
have been an appeal as from a decree in an original suit, whereas the 
present appeal had been entered as a first appeal from an order. The 
Subordinate Judge has certainly made use of the word dismiss,” but 
it is clear from his direction that the plaint was to be given back, that he 
stopped and intended to stop from further hearing of the suit, when he 
discovered that he had no jurisdiction. He, therefore, when he returned 
the plaint to be presented in the proper Court, was acting under S. 57, 
Cl. (c), Act X of 1877. It may be that the section contemplates a return 
of tho plaint, should error be patent, wiien it is first presented, but there 
is nothing in the wording of the section which forbids the return of the 
plaint at a later stage in the case, and it has been so held in former 
cases. An order returning a plaint under S. 57 of the Act is appealable 
under S. 588 of the Code, and it does not come within the definition of 
the decree in the amended Act, which appears to have come into force 
on the 29th July last. We see no reason to doubt that the appeal has 
been properly instituted as a first appeal from an order. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Spankie and Mr. Justice Straight. 


Kirath Chand and others (De/efidants) v. Ganesh 
Prasad (Plaintiff). [21st August 1879.] 

2 A. 398. 

Suif for haqg-i-chaharam” based on custom-^Acl XV of 1877 (Limitation Act), 
8ch. II, Arts. 62, 120. 132. 

A suit for “ haqq-i-chaharam ” (ooe-foarth of the purohase-mooey due to the 
proprietor of a mohalU oo the sale of a house situated in it) based upon custom, 
is not one for breach of contr.act, to which Art. 62, Sch. II of the Limitation 


(1) by the respondent. ... , • , 

(9) The decision of the aubordinate Judge ending thus;— The plaintiffs suit is 
therefore dismissed; the plaint is to be returned to the plaintiffs." 
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Act applies, nor cne to enforce a charge on immoveable property, to which Art 

oroviS^'limitation expressly 
ir? ^ tberefore, governed by Art. 120, Sch. II of the Limitation 


Appel- ( 432 ) = ig a.w.n. i-io.] 


LATE 

Civil. 


2 A. 358. 


In execution of a deciee licitl by them, the defendants in this suit 
puichased a house in a mohalla on 10- 7-1875 and on the same date 
acknowledged as decree-holdei's tlie receipt of the whole amount of the 
purchase-money. On 28-10-1878, the plaintiff, the owner of the mohaUa, 
. sued the defendants for one-fourth of the pureliase-money, basing his 
Claim on an ancient custom obtaining in the said molialla, under which 
wlien a house situated therein was sold, whether privately or in execution 
of a decree tho pioin-ietor thereof received one-fourth of the purchase- 

aT,e»ll H t''® defendants 

appealed to the High Court. 

JUDGMENT. 

[359] Spankie, J.—The Judge remarks that the cause of action in 
respect of two of the bouses arose in 1873, and of one in 1875. But be 
hole s on the authority of a decision of this Court (1), tliat the period of 
limitation is governed by Art. 120, Sch. ii of Act XV of 1877. Art. 120 
provides a limitation of six years in suit for which [360] no period of 
limitation is to be found m Sch. ii of tlie Act. It is contended by 
Eabu Banerjeo, the Junior Government Pleader, on behalf 

of appellants, .hat Art. 62, Sch. ii of the Act, applies. He urges that 
the claiin must be viewed as one for money payable by the defendant 

Or foi- the plaintiff's use. 

On the othei hand, Pandit Bishambhar Nath lor the respondent con¬ 
tends that Art. 132 is strictly in point, and that the plaintiff has a charge 
on the property for the amount claimed ; and he refers to the explanation 

jiHowance and the fees respectively called 
mahkana and haqqs shall, for the purpose of the clause, be deemed 

bu T the tnenanr" ^is conten- 

ws from the Xte o fI ‘'.‘S*’*' limitation would be three 

jeais fiom the date of tlie receipt of the money by defendants whereas if 

eS fmm oUn “tion 7"^^he 

express or implied I? hk wem ‘he proprietor of the mohalla, 

sum claimed b ng unde - rTsoO T 7' 

Court. But this CouA n Enl7R a Small Cause 

nature are not cognizable bv a n ^ 

that such a claim^al"ne 'J '' /fal '1, 7'^ 

customarily pavablp if ic « i • for a zamindari due 

personal propertv or fho i ® money due on contract, not for 

adds that they mus not h % ®r^ °°‘-and the Court 

" Chaharam" is pafabk in virtoe of 7 7® that where 

._^yawe m virtue of a contract, the claim would be triable 


(1) Unreported. 


(2) 1 A. 444. 
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by a Court of Small Causes. The claim in the pi*esen6 instance is one 
expressly found on ancient custom, and it cannot be maintained that 
the record of this ancient custom in the administration-paper is a con¬ 
tract, express or implied, as between the owner of the mohalla [361] 
and the mohalladar. The record of the Custom is some evidence of its 
existence, and doubtless it was entered in the administration-papers of 
1833 and 1867, because the Settlement Officer was bound to prepare a 
complete record of the mahal, and to include in it all village-customs, and 
extra cesses and collections. As the claims in these suits are based upon 
ancient usage and not upon contract, the Full Bench ruling clearly applies, 
and this being so, one cannot say that Art. 62, Sch. ii of the Limitation Act 
governs them, still less does Art. 132 apply to these cases. The ‘‘ haqqs ” 
referred to iu tlie explanation and described as fees are fixed charges upon 
immoveable proi)erty, of which payment could be enforced by the sale of 
the property so charged. It is not contended here that a zamiudar could 
recover his one-fourth share of the sale*proceeds of a bouse when sold by 
a suit to bring the house to sale by enforcement of any lien upon it. I 
need not, however, dwell at length upon the question of limitation, inas¬ 
much as I am quite ready to accept the ruling of a Division Bench of this 
Court on the point in S/jco v. Thakur Mathura Prar.ad (1). The 

learned Judges in that case applied Art. liti, Sch. iiof Act IX of 1871, to 
a case of this nature, holding that there was no limitation expressly 
provided for such suits. 1 would therefore say that Art. 120, Sch. ii of 
Act XV of 1877, which represents Art. 118 of the former Act, governs the 
limitation in these suits, and if so, all these are within time, as the 
limitation is six years from the time when the right to sue accrues. 

Straight, J.—I concur in Mr. Justice Spankie’s judgment. I was 
in some doubt at one ti me upon the question of limitation, and was disposed 
to think the case within Art. G2, though I never had any doubt that 
Art. 132 was inapplicable. But, upon further consideration of the matter 
and the decision of this Court already referred to, I think Art. 120 properly 
applies. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Oldfield and Mr. Justice Straight. 

Durga Prasad {Dejendant) v. Asa Ram {Plaintijf). 

[25th August 1879.] 

2 A. 361. 

Constructive trust—Limitation. 

In the absence of an actual and express trust, a constructive trust can be eli¬ 
cited by a Court, by an interpretation placed on the acts of partie.s and the cir¬ 
cumstances of the case. 

Where certain persons were transported for life, and their near relations, who 
had been living with them on ternos of close intimacy and mutual confidence, 
took advantage of their absence and fraudulently appropriated to themselves the 
properties of the convicts; held, that the persons, who misappropriated, became, 
under the circumstances, trustees for the owners, and no limitation could affect 
the rights of the latter, 

[Observed upon, 6 A. 608 (618); D., 3 A. 458 (465).] 

(1) Uoreported. 
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JUDGMENT. 

[363] Oldfield, J.—The plaintitf (1) claims to obtain possession of 
the property which is the subject of this suit as having belonged to one 
Kannu La!, whom he represents by purchase of his interests in execution 
of a decree. The particular portion to which this appeal has reference is 
the half of a shop called in the proceedings the western shop. This is 
claimed by the appellant, Durga Prasad.(2) in his own right. It appears 
that he and his father Balkishen were transported for life thirty-seven 
years (3) ago, and the former has returned under a pardon granted at the 
time of the Delhi Darbar; and he avers that when he and his father left 
the country, they made over the property to Bhawani Prasad and Kannu 
Lai, bis adopted son, in trust, and they collected and gave the rents to 
their wives, and fhe wife of Durga Prasad received them till her death, 
nine or ten years ago. It is admitted that the property belonged to Durga 
Prasad and his father up to the time of transportation. The lower 
appellate Court has found, however, that there is no proof of any express 
trust being made of it to Bhawani Prasad and Kannu Lai when they left, 
or of the appellant’s wife receiving the rents, and that she died seventeen 
01 eighteen years ago, and that Bhawani Prasad and Kannu Lai have 
held the property adversely to the appellant, and have acquired a title by 
length of possession. 

This finding cannot be sustained. If the facts be as found by the 
lower appellate Court that Bhawani Prasad and Kannu Lai never made 
over the rents to the wives of Durga Prasad or ids father, and themselves 
took possession of the property on transportation of [364] the owners, 
alfhouf^h there may have been no actual and express trust, yet there 
are circumstances which the lower appellate Court has overlooked 
which amount to fraudulent conduct on their part, such as would 
by equitable construction convert their holding into that of trustees. 
The parties were nearly related to each other. living in what may be 
assumed to he terras of close intimacy and mutual confidence, and the 
appropriation of the absent relations’ property could only iiave been carried 
out by a shameful abuse of the friendly and confidential terras on which 
they liad ived, and by taking advantage of the enforced absence of the 
owners, who had no means of asserting their right. But the Subordinate 
Jiidge has failed to notice some evidence which shows that the wives of 
Durga Pr^ad and his father were in possession until their deaths, aud that 
Bhawani Prasad and Kannu Lai never disputed their title, nor that of the 
appellant and only asserted their right when they believed appellant to 

U-ansportation. This appears by proceedings taken in 1867 

the property, admitting that Durga 
ft hpfrl had succeeded Durga Prasad, and claiming to succeed her 

1 ■’ ^he judgment in that case 

Thil assumption that Durga Prasad was dead. 

^ tio have asserted or 

ntended to assert any title adverse to Durga Prasad. The appeal must 

late Cou^ m 3 the lower appel* 

deo..ee°“ 


wive^ cf Durei J r on 30-5-1873. by Kannu Lai. the 

Purcha^ratfr^^^H The plaintiff was also the 

mortgage ’ ® 23-4-1879. in execution of a decree obtained by him 

(3) I’d ma' Prasad-the adoptive father of Kannu Lai. 
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Straight, J. — It appoars to me that in this case the Court is pro¬ 
perly called upon to exercise its powers of equitable interference to the 
fullest extent. The appellant, Durga Prasad, was, at the time of his 
conviction and sentence, some 30 years ago, admittedly entitled, jointly 
with his father Balkishen, to a half share of the western shop, part of 
the property now in suit. Both the wife and mother of Durga Prasad 
were then alive, and so long as they lived it is beyond dispute that they 
enjoyed the income derived from this half share, which, so I gather from 
the findings, was paid over to them, first by Bhawani and afterwards by 
Kannu Lai. I do not think it is in the least material to the view I hold 
as to the mode in which this case should be treated, whether the wife of 
Durga Prasad did [365] or did not die within the twelve years preceding 
the institution of this suit. According to my judgment the whole point is, 
whether from all the circumstances and the relationship between them, the 
Court is justified in bolding that a constructive trust existed in Bhawani 
and Kannu Lai for and on behalf of Durga Prasad and Balkishen, from the 
day their imprisonment commenced. A person may declare a trust either 
directly or indirectly: indirectly by evincing an intention, which the 
Court will elfectuate through the medium of an implied trust, Lewin, 6th 
Ed., p. 95. Again, “ Constructive trusts are those which the Court elicits 
by a construction put on certain acts of parties." Is the Court then, 
looking to the whole of the facts of this present case, entitled to come to 
the conclusion that a constructive trust is established ? I am very clearly 
of opinion that it is, and that we are hound so to hold upon the plainest 
principles of equity, which in my view should be most liberally applied in 
a case where otherwise grave hardsliip and injustice would arise. By his 
imprisonment Durga Prasad was plaoe l under a disability, just as much 
as a person “ beyond the seas," or “ lunatic," or “ under age,” and was 
thus deprived of the power of looking after his own interests, or asserting 
his rights, and during such time as it lasted it is obvious that Bhawani 
Prasad first and Kannu Lai, so far as his share in the property was con¬ 
cerned, occupied towards him a fiduciary position, of which the latter 
seems to have taken advantage in fraud of his "cestui que trust.” Till 
Durga Prasad obtained his release it would have been impossible for him 
to know what had happened, his wife was dead and he does not seem to 
have had any children to complain of the misappropriation of Kannu Lai 
or any means of gathering information of his misconduct. “ No time will 
cover fraud so long as it remains concealed, for until discovery (or at all 
events until the fraud might with reasonable diligence have been discover¬ 
ed) the title to avoid the transaction does not properly arise,” Lewin, 6th 
Ed., p. 710. No limitation therefore can affect the rights of Durga Prasad, 
and he is entirely justified in setting them up against the plaintiff’s claim 
to the extent of his own interest. I therefore agree in Mr. Justice Oldfield’s 
order both as to the shape in which this appeal is to be allowed and as to 
his order on the question of costs. 
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Present: 

Mr. Justice Spnukie and Mr. Justice Oldfield. 


L.ACHMI NaHAIN [Plaintiff) v. WiLAYTI liEGAM AND 
OTHERS [Defendants). [27th August 1879.] 


2 A. 433=4 lud. Jur. 525. 


Gift— 


lileg.il and imuiorol considcratiun—Vaiiiitij tii of fraud. 

A gift made by a person to bi.s kept mistress.—who lived with him as bis wife 
"on condition of her coutlnaing to bo his wife and remaining obedient to him, 
her husband "—which is followed by possession enjoyed for a number of years, 
cannot, even assuming that the consideration for it wa.s illegal or immoral, be 
set aside, in the absence of fraud, in enforcement of a debt created subsequent 
to the gift. 


Such a gift c.annot be held to be immoral .solely on the strength of the words 
used in the deed of gift, where the donor had children by his mistress, and his 
object in making it appears to have fceeu her continuing to remain with him and 
discharge her duties to such children, rather than the continuance of their 
illicit intercourse. (.Ii/cisf v. .Jenldn&, L.R. 16. Eq. 27.5. F.}, 


JUDGMENT. 


C434] The plaintiff, Lachmi Narain, alleges that the defendant Cap¬ 
tain W. Hearsey bonowed money from him on a bond, dated 3rd February, 
1873. and again other sums from 7th September, 1873. to 27th October, 
187K, and a further sum on a bond, dated 21st March, 1874. The plaintiff 
obtained decrees against him, and before judgment had attached certain 

T * * L Y 1 ) li, raauza Bokhara, mauza Pahajganj, mauza 

Lissia Ghulam. and a share in mauza Kargina. The defendant Wilayti 
Begam, who is the mother of the other minor defendants, claimed these 
properties in her own right and that of her children, on the ground that 
they had been conferred on them by Captain Hearsey, and the properties 
were released. The relief sought by plaintift' is substantially to have 
declared the nature of the right of Captain Hearsey in the properties, that 
Wilayti Begam has no right in them, and that the other minor defendants 
have only a life-interest in them, and that the right and interest of Captain 
Hearsey in the property may be declared liable to sale in execution of the 
plaintiffs decrees. Wilayti Begam replied that these properties had 
been given to lier and her children absolutely bv Captain Hearsey, 
three years before the plaintiff became a creditor of Captain Hearsey, 
and that Captain Hearsey ceased to have any interest in them; 
and Captain Hearsey replied to the same effect. The Subordinate 
Judge has decided that there was a gift of the properties made by Captain 
Hearsey m consideration of love and affection for Wilayti Begam and 

Hi ° * 'rf"’ oul, hv transfer of possession to 

rt^i °° ‘he matter, for at the 

LlrV circumstances, and the debt which bo 

find, after the gift had been made, and be 

a fan! Hi ® nc‘ hypothecated in the plaintiff's bonds, 

klr hni fh an argument in favour of the 

ransfer V^P already transferred to defendants, and that the 

wZ H ™ otherwise, being well acquainted 

securiW fo, the have insisted on their being pledged ae 

th^j the money he was lending. The Subordinate Judge finds that 

the gift was made to Wilayti Begam by Captain Hearsey, wL regarded 
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her as his wife, on condition of her continuing his wife, and to the children, 
on the condition of their adhering to the Christian religion, and be disallows 
the plea that since it is admitted Wilayti Begam was not his married 
wife, but only his mistress, the condition was really one for continuance 
of concubinage and immoral, and the transfer null and void in consequence. 
On this point the Subordinate Judge remarks that: “ Wilayti Begam is 
at least the mother of Mr. Hearsey’s children, and lives with him as his 
wife: under these circumstances he made the gift of the property, having 
considered it his duty to support aud provide for them, but as Wilayti 
Begam was of different religion and the children were minors, be intro¬ 
duced conditions calculated to invalidate the title of the transferees in 
case of their deviation ; ” and further on in his judgment he seems to 
consider that the gift having taken effect cannot be set aside at the 
instance of the plaintiff, and he dismissed the suit. The questions which 
we have to determine in appeal are (i) whether there was an actual gift 
which took effect and became operative by transfer of possession ; (ii) its 
nature, what interest the transferees took under it, and whether anything 
remained to Captain Hearsey which can bo taken in execution of plaint¬ 
iff's decrees: {iii) whether the gift to Wilayti Begam can be set aside in 
this suit as illegal and immoral. (After determining that there was an 

actual gift which took effect and became operative by transfer of posses¬ 
sion. and that in virtue of the gift the property vested absolutely in tlie 
donees, and no interest in the property remained to Hearsey, which could 
be sold in execution of a decree, the judgment continued:) Nor are we of 
opinion that the beciuest to Wilayti Begarn can be set aside by the plaintiff, 
and the property be taken in execution of his decrees, on the ground of ille- 
[436]gality. It is quite true that slio is not the married wife of Hearsey, 
and that their connection is open to the charge of immorality, but it is 
clear, in making this bequest to her, he regarded her in the light of a wife 
and the mother of his children, and it appears to us that the consideration 
he had in mind in making the gift may be held to have been rather her 
continuing to remain and discharge her duties to the children she had by 
him, than the continuance of their illicit intercourse, for it must be re¬ 
membered he considered his state of healtli at the time to be precarious, 
and a personal object does not appear to have actuated him. The imputa¬ 
tion of an immoral object is based solely on some words which appear in 
Hearsey’s applications for mutation of names, viz., the words, "on con¬ 
dition of her continuing to be my wife and remaining obedient to me, her 
husband,” but there is nothing in these words by themselves to support 
the imputation, but it is sought to attach an immoral object to them on 
the ground, though she is referred to as his wife, she was his mistress, 
but when explained by all the circumstances the object implied iu the 
words does nob necessarily appear to have been such as is imputed. Nor 
should we be disposed to allow this plea, so as to rescind the bequest, and 
tuake the property available as Captain Hearsey’s to satisfy plaintiff's 
claim, so many years after the donees had taken possession under the 
bequest. On this point we may refer to v. Jenkins (l), as the 

principle on which that case was decided seems applicable here. It is 
not pretended, nor can it be shown, that the bequests were made in fraud 
of plaintiff. On the contrary, there is evidence to show that at the time 
Captain Hearsey had a balance in plaintiff’s hands of over a lakh of 
rupees, and the loans, the subject of this suit, were taken some years 
after the bequests had been made, and, as remarked by the Subordinate 
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Judge, it is a significant fact that while other property was pledged for 
the loans, these properties were not, and as plaintiff was well aware of 
Captain Hearsey’s affairs, the reason why the plaintiff did not insist on 
their being pledged may well be that he knew they had passed out of 
Captain Hearsey s hands. We have now disposed of all the material 
pleas in appeal, and there is no force in the last objection as to costs. We 
dismiss the appeal with costs. 


APPELLATE CIVIL. 

Present. 

Si)' Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 


SUKHBASi Lal (Plaintiff) v. Guman Singh (Defendant). 

[28th August 1879.] 

2 A. 366, 

Bindu Law — Adoption. 

When the adoption of a son has once been absolutely made and acted on for 
years, it cannot be cancelled or set aside at the suit of the adoptive father. 

[R., 23 B. 327 (333), 24 B. 367 (390) (F.B.), 26 A. 40 (45), 5 A.L.J. 568 = A.W. N. (1903), 
231 =4 M.L.T. 385 (390) =30 A. 549.] 

Suit for a declaration that the defendant was not the adopted son of 
the plaintiff. 


JUDLrMLJNT. 

[367] Spankie, J. The plaintiff, appellant, presented a petition i 

the Revenue Court on the 27th April, 1860 and personally attested il 

In this petition he most distinctly states that he had adopted defend 

ant, and that all the requisite ceremonies had been performed and tha 

defendant would be the owner and heir of all the petitioner’s property at bi 

death. Thirteen years afterwards, the adoptive father and the adoptive soi 

being engaged in litigation, the plaintiff filed a compromise (1) in which b 

says that he will consider the defendant as his adopted son. On the Ufcl 

April, 18/7, he instituted this suit to invalidate the adoption as having beei 

1 agreement or compromise of the 10th January 

lo7o. 

plaintiff having himself affirmed the adoption as having beer 
fully and form^ly made after the performance of all the ceremoniei 
t -J”® Hindu law, cannot now disaffirm it and sue for a declara 
tion that It is invalid. Indeed, when the adoption has once beer 
absolutely made and acted on for years, it cannot be cancelled. It ii 
ceitam tl^t an adopted child cannot renounce the family of his adoptivt 
T ^ ©Btuely separated from his own family when his natura! 

ifhnnrfrrr?- ^ father in accepting an adopted sob 

qon hm-n to the adopted son all the rights of a 

by ht adoptive father-■ 

seonif '‘Z® fconsider the point urged in tb« 

evehntr 1 ^^? principles of the Hindu law, 

ner orm Son is no longer in a position and fit to 

w and rites which are the chief object ol 

adoption. We must adhere to the claim as it stands in the plaint. 

(1) dated 10th January, 1873. 
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Tho compromise of the lOch January, 1873. was filed in a suit which 
was determired on the terms of the compromise. If the plaintiff has 
suffered any wrcng in consequence of defendant’s omission to carry out 
the terms, and a new cause of action lias arisen, he has a remedy, but he 
cannot renounce an adoption made prior to the compromise and acknowl¬ 
edged by himself as altogether complete and formal in 1860, by pleading 
now that owing to the refusal of defendant to act up to the terms of the 
compromise in 1873, he (plaintiff) is at liberty to consider the adoption 
at an end. The adoption subsists and must do so until the adopted son 
is dead. We dismiss the appeal and affirm the judgment with costs. 

APPELLATE CIVIL. 

Present: 

StV Robert Stuart, Kt., Chief Jmtice, and 3/r. Jxatice Spnnkie. 


ABLAKH RaI and others {Defendants) v. SaLIM AhmaD KhaN 

{Plai.Jitiff)- [1st September 1879.] 

2 A. 437. 

Suit for cancebnent of lease—Breach of conditions involving forfeiture—Act XVlllof 
im {N.W.P. Rent Act), 6'. '>3, CL (c). 

t 

A lease is not. liable to cancelment and forfeiture, if its terms are substanti.illy 
complied with, though not liierally in the manner stipulated for; nor does an 
act or omission prohibited under it entail forfeiture, if no forfeiture is attached 
to such act or omission; nor does a condition, to which forfeiture is attached, 
involve such forfeiture, if the object was simply to ensure due compliance with 
the terms of the lease. 

Held, accordingly, where a deed of perpetual lease stipulated for the payment 
of the rent annuAlly, instalment by instalment, at the times fixed by the Govern¬ 
ment for the payment of instalments of revenue, that this was substantially com¬ 
plied with by payment of the instalments into the Government treasury, instead 
of to the lessor direct, .as almost all the rent had to go towards revenue, and as 
such payment was in accordance with the arrangement previously made, as a 
matter of convenience between tho lessor and the lessee ; that the planting of 
trees, sinking of wells, etc., in violation of a condition simply prohibiting such 
acts, did not entail a forfeiture ; and that irregularity and unpunctuality in the 
payment of instalments of rent did not. where no arrears were duo. involve 
forfeiture, though so stated in the lease-deed. (H. C. R., N. W. P., 1871, p. 292 
(F-B.). F.) 

Suit under Cl. ic) of S. 93, Act XVIII of 1873, by tho plaintiff 
the representative in title of tho lessor by virtue of the purchase by 
him on 20—9—1876, for the cancelment of a lease, dated?—12—1838, on 
the ground that tho lessees had paid the rent to the Collector on account 
of the revenue due in respect of the estate instead of to him; that they 
had (ailed to pay instalments of rents due severally on 15—11—1876, 
15—-1—1877, 1—5—1877 on the due dates, and that they had allowed 
their tenants to plant trees and sink wells, and had themselves planted trees 
and sunk wells without the lessor’s consent. Both the Courts below held 
that as the defendants had failed to pay tho instalments of rent in question 
punctually, a breach of the conditions of the lease involving its forfeiture 
had taken place, and decreed in favour of the plaintiff, cancelling the lease. 
Thereupon the defendants appealed to the High Court. 

ORDER OF REMAND. 

[439] Stuart, C. J. and Spankie, J.—We are of opinion that the 
pleas in special appeal must be maintained. The lower appellate Court 
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remarks that some years ago Nawal Kishore, representative of the 
deceased Babu Ram Ratan Singh, one of the original lessors in 1838 of 
the village in suit, fell into difficulties, and on the 20th November, 1876, 
his zamindari rights were sold at auction to the present plaintiff, respond¬ 
ent. The auction-purchaser found that the conditions of the lease (l), 
as regards the payment of rent, had not been complied with. He, 
therefore, sues to cancel the lease in accordance with the terms of the 
agreement recorded therein. The Judge considers that any private 
arrangenient by which the lessees have been in the habit of paying the 
rent direct to the Government treasury, instead of to the lessor, has no 
bearing upon the case, and questions as to what might happen to 
respondent if appellant failed to pay liis instalments. The question 
was whether or not appellant had by his failure caused a breach in 
the conditions of the lease. If the lessees paid direct to the Govern¬ 
ment treasury they should have paid before the instalment fell due, 
and this they had not done. He concludes that it has been proved 
that there has been a breach in fulfilment of the conditions as regards 
the regular and punctual payment of the instalments on the part of the 
lessees, and therefore the lease was liable to cancelment. He dismisses 
the appeal and affirms the decree of the first Court cancelling the lease. 
On examination of the lease, we must hold from its terms that it was 
intended to be perpetual. The original lessors reserved no profits for 
themselves. The lessees were to pay as rent Rs. 1.111 sicca rupees. The 
Government demand was or is Rs. 1,103-5-2. and there is no satisfactory 
evidence bo show what became of the difference between these Rs. 1,111 
and the equivalent in Queen’s coin, Rs. 1,180-7-0, after payment of the 
Government revenue. According to the terras of the lease, the Rs. 1,111 
Murshidabiid rupees were to be paid to the lessor. The first condition as 
to payment of rent is that it is to be paid, instalment by instalment, 
when the Government revenue is paid. Id case of its non-payment all 
the property of tlie lessees, both moveable and immoveable, may be sold, and 
the proceeds applied to the liquidation of arrears. The second and fourth 
conditions impose upon the lessees all the responsibilities and duties of a full 
[440] proprietor and declare that the lessors have no concern with the 
yearly rent as specified above. The lessees are to pay for roads, dak and 
police expenses, and patwaris fees. The final condition is that the lease 
shall be held valid as long as the lessees shall pay the lessors regularly 
at every instalment the rent of the estate. If even a single instalment 
in any way falls into arrears, the lease sliall be deemed null and void 
and shall be cancelled, the lessors having the right of making other 
arrangements with any one, as they pleased. It is not denied that, for 
convenience s sake or for some other reason, the lessor and lessees in times 


(1) The material portion of the lease being 
As the lessee has agreed to take a permanent lease of mauza Darsan from the 
beginning of 1-246 fasli at an annual rent of Rs. 1,IU (sicca) and has executed a kabuliyat. 
therefore this lease is granted to him : he shall now hold possession as inustajir and 
shall consider the fulfilment of the following conditions to be the means of his continu¬ 
ing to ho lessee : (i) he shall pay the rent annually, instalment by instalment, from the 
month of Kuar to the month of Baisakb. at the times fixed by the Government for the 
payment of instalments of revenue; in case the rent is not so paid, all his property 
moveable and immoveable shall be sold, and the proceeds of such sale shall be deposited 
in the Governmeut tce.asury towards satisfying any arrears: (ii) he shall not allow, 
without the lessor s permission, any one to plant trees, dig tanks, or sink wells, neither 
snail he himself do such things : as long as the lessee or his heirs shall continue to pay 
Che rent annually, instalment by instalment, the lease shall remain in force, but if 

even one instalment falls into arrear, the lease shall become null and void, and shall be 
cancelled.” 
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past arranged that the rent should be paid direct to the Collector, and not 
to the lessor, and the lease has now held good from 1838 to May, 1877, 
when the suit was instituted, a period of nearly 39 years. It is not shown 
that the plaintiff, after his auction-purchase in 1876, repudiated this 
arrangement, even if he had the power of doing so, or demanded the pay¬ 
ment of rent directly to himself. We are not therefore disposed to hold 
that, in paying the rent to the Government treasury, there was any breach 
of the conditions of the lease that would entitle the plaintiff to claim its 
forfeiture. The money paid to and received by the Collector in accord¬ 
ance with the custom of past years must be regarded as money paid on 
account of the lessor and for him. We have seen that, in addition to the 
alleged breach of con Jitious in paying directly to the Government treasury, 
the Judge finds that the payments have been made with irregularity and 
want of punctuality. Tliis may bo the case, but we do not see in the lease 
itself any provisions which would justify the forfeiture of the lease on this 
account. Looking at the wording of the first condition, we should hold 
that a suit for rent was contemplated in the first instance on the failure 
to pay with regularity, and a decree to bring to sale the moveable and 
immoveable property of the lessees in satisfaction of any arrears. We are 
disposed to regard the last condition as a provisional clause for the security 
of regular payments, but not as one intended to enable the lessor to take 
advantage of any remediable lapse on the part of the lessees to pay their 
rent, and we think that the fact that the lease has held good for 39 years, 
and that its terms have been, in the matter of payment to the lessor, 
modified is a proof that the lease was perpetual and not to be cancelled at 
all as long as the rent was paid. It is worthy [441] of note that there 
are other conditions in the lease not affecting the question of the payment 
of rent which has been raised in this suit, and which appear to be framed 
with the view of maintaining some evidence of the lessor’s proprietary 
rights, though the lease was intended to be perpetual. It seems to us that 
the suit, in so far as it has been brought to cancel the lease because the 
rent was not paid to the representative of the lessor, but to the Govern¬ 
ment, must fail, for the reasons assigned, and that it must also fail as 
brought on the ground taken by the Judge, irregularity in payment and 
want of punctuality, there being no proof of any existing arrears. 

But there are allegations in the plaint which neither of the Courts 
below have taken notice of in their judgments. The plaintiff states that 
the lease is liable to cancelment because the lessees have allowed others 
to plant trees, and have themselves dug, and caused others to dig, wells 
on the land, and their doing so is an infringement of the lease. We have 
no judgment of the Court below on these allegations; doubtless the 
plaintiff is entitled to a judgment on them. Before we decide the appeal 
we must remand the case, under S 354, Act VIII of 1859, to the 
lower appellate Court to determine whether or not the lessees have allowed 
others to plant trees, and have themselves done so, without the permission 
of the lessor; whether they have allowed others to dig wells, and have 
done so themselves, without the permission of the lessor; and though 
doubtless we ourselves might determine the point, we direct the lower 
appellate Court to say, whether, in the event of its being shown that the 
lessees have exercised these proprietary rights, they have thereby incurred 
the forfeiture of their lease 

FINDING OF THE LOWER APPELLATE COURT. 

The lower appellate Court found that the lessees had planted trees 
and sunk wells, and allowed their tenants to do so, without the permission 
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of the lessors, thus breaking the conditions of the lease, and that such 
Iwach of the conditions of the lease involved, under the terms thereof, 
its forfeiture. 

JUDGMENT. 

[442] The main point on whicli the plaintiff relied was default in the 
payment of revenue, according to tlie Government instalments, the cause 
of action^accruing on the 16th November. 1876, 16th January, and 2nd 
May, 1877. At the end of the plaint, and as it were an after-thought, it 
is stated that the lease is also liable to forfeiture because the lessees have 
dug N\ells and caused wells to bo dug by others, but no instances are 
specified and no details given. (After determining that the lessor had 
acquiesced in the construction of wells and gardens l)y ihe lessees and 
their tenants, the judgment continued :) We have already disposed of 
thatpoition of the appeal which relates to the alleged iinpunctuality in 
payment of the revenue. We have held tiiat there is notliing in the lease 
to justify forfeiture of the lease in regard to the mode in which the revenue 
was pai.l, or the regularity or irregularity with which it was paid. In 
payment of the revenue the lessees followed an arrangement between the 
essor and themselves which held good from 1838 to 1877, and we also 
held that there was no proof that after the purchase the plaintiff repudiated 
the arrangement: wo also held that the lease would not justify forfeiture 
on the ground of any irregularity in the punctual payment of rent; our 
reasons are given in our judgment of the 13th February of this year; they 
need not be repeated here. We now hold regarding the issue remanded to 
the Judge that tljo sixth clause of the lease contains no provision that, if 
the lessees should build wells without the consent of the lessor, they should 
be liable to forfeiture of the lease. There is no such condition in this 

f T ^ ttie concluding part of it provides that as long as 

the said lease-holders or their heirs shall continue to pay the Government 

fnrpT^h.iMfT l>y instalment, the lease shall remain in 

^It is clear that the lease 

mint Tlhl r''" ^ ® shall he no default in pay- 

more than a prohibition 

to da m of the zamindar 

proved, according to a Full Bench 

dliml tlf/'-"’ forfeiture is not to be [443] 

FULL BENCH. 

Present; 

S>rBoiert 1/. Justice Spaukie. .Mr. Justice 

Oldfield, and ilfr. Justice Straight. 

Emphess op India v. Mangu and others. [2nd September 1879.] 

Cri,,,. Pro Ss. appeal. 


(1) H.C.E., N.W.P., 1871, p. 282. 
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REFERENCE TO THE FULL BENCH. 

Straight, J. referred the following question to the Full Bench. 

Whether, after the admission of an appeal from an acquittal, the High 
Court may order the accused to be arrested pending the appeal? 

JUDGMENTS OF THE FULL BENCH. 

[341] Stu.art, C.J.—I concur in the opinion expressed by Mr. Justice 
Oldfield. I also agree with Mr. Justice Straight in holding that under 
S. 297 of the Criminal Procedure Code the re-arrest of the accused for 
the purpose of the appeal may be made. 

SpanKIE, J.— On the point submitted to us. I accept the ruling in 
(Qzfco/iv. Ttnyari ( 1 ), and approve the argument of the Legal Re¬ 

membrancer in support of his contention that the Court had power to 
order the arrest of tho accused. I observed at the hearing of argument 
in this case that if tho contention quoted in the case referred to above 
could not be maintained, the High Court, under S. 297 of the Criminal 
Procedure Code, in any case coming to its knowledge, might, if it 
appeared that there had been a material error in any judicial proceeding of 
any Court subordinate to it. pass such judgment, sentence or order there¬ 
on, as it thought fit. It is not provided that the order passed should be 
final, and it might be one preliminary to a judgment in appeal. I do not, 
however, insist upon this view. I may observe that the draft Bill of the 
Criminal Code as amended—S. 427—expressly gives the power to the 
High Court to order the arrest of the accused person when an appeal is 
presented to it under S. 417, which corresponds with S. 272 of the current 
Code, except as to this power of arrest. The ruling, too, of the Calcutta 
Court referred to above (l) is cited as tho marginal note to S. 427, and 
the proposed section is the same as para. 3 of S. 168 of Act IV of 1877, 
“ The Presidency Magistrates Act,” by which the High Court may order 
the accused person to be arrested, committed to prison, or held to bail, 
when the Public Prosecutor appeals on behalf of the Local Government 
against an acquittal, dismissal, or discharge. 

Oldfield, J.—I concur in the view taken by the learned Judges of 
the Calcutta High Court in Queen v. Gobind Teioari and others (1). 
[3t2] The admission of an appeal revives the proceedings against the 
accused person who has been acquitted, and tho appellate Court, which 
has power, under S. 272 of the Criminal Procedure Code, to pass such 
judgment, sentence or order, as may be warranted by law can, I appre¬ 
hend, under the powers so conferred, compel the appearance of the 
accused person before it, and order bis arrest. 

Straight, J.—At the hearing of this reference I entertained some 
doubt as to the power of this Court, upon the admission of an anpeal 
under S. 272 of the Criminal Procedure Code, to order the re-arrest of 
the person or persons who had been acquitted. I am not altogether 
clear upon this point now, despite the reasoning of the case (1) quoted 
by Mr. Justice Oldfield ; but I may refrain from coming to any determi¬ 
nate opinion as to that, seeing that under the proposed new Code of 
Criminal Procedure such diflficulty cannot recur. Moreover, I think, 
that under S. 297, it having come to the notice of this Court that the 
accused were improperly discharged, an order may be issued for their 
arrest. Let the Magistrate, therefore, arrest the accused, and keep them 
in custody till the appeal is disposed of. 
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Present; 

Mr. Justice S})ankie and Mr. Justice Straight. 


Shir Dat {Judgment-debtor) v. Kalka Prasad (Decree-holder). 

[2nd September 1879.] 

2 A. 443 = 4 Ind. Jur. 580. 

1 Decree for money paynble by instalments—Execnticm—Liviitation. 

Where, in a decree for money payable by instalments, there is a proviso that, in 
default of payment of any one instalment, it should be executed for the whole 
.amount, the decree-holder is strictly bound by its terms, and is bound to execute 
it in one lump; and an application for execution, made more than three years 
after the first default, would be barred, even though he may have received instal¬ 
ments in the interval. 

[R., 15 C. 502 (505). 16 A. 371 (372); D.. 5 A, 201 12061.1 

2. Acknoidedgment after decree barred—Limitation Act, S. 19. 

An acknowledgment of his liability under the decree, made and signed by the 
judgment-debtor more than three years after the first default, could not save 
limitation. 


[D., 5 A. 201 {20G).] 

JUDGMENT. 

^444] Spankie, J. In my opinion the decree-holder was bound 
strictly by the terms of the decree (1). When the first default (2) 
occurred, under the^ wording of the decree, be was bound to execute it 
in one lump. The instalment arrangement then ceased. If the decree- 
holder chose to continue to receive instalments, he did so at his own 
risk. When the acknowledgment (3) of the balance due was made, it 
seems to me that the decree was already dead, and could no longer be 
executed. Though the cases cited (4) may not be strictly in point, the 
principle upon which they proceed applies to this case. I would decree 
the appeal and reverse the order of the Court below (5) with costs. 

Straight, J.—I entirely agree in the views of my colleague 
Mr. Justice Spankie. 


(1) Terms of the decree 

at 12''aouas perto? ^^0 together with iuteresi 

1281 fasli {5-^12-lS73-Ii firet mstalmeot being Rs. 200 payable in Pus 

fusli (24-12-1874—21 1 13711 * fkamount payable in Pus 1287 
20 6-1875-18 7 18711 ^^0 payable in Asarh 1282 fasli 

t eLcuted fotihe wholfamtn" 

(3) Oi?28-G-^im^“'^ 4-1-1875. 

execution was made on 27—11—1878 

^ P,B..44;22W.R.282. 

ackuowlp3amon'f1f held that, under S. 19, Act XV of 1877, the 

fresh period of limMom liability under the decree created a 
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APPELLATE CRIMINAL. 

Present: 

Mr. Justice Straight. 


Empress of India v. Ganiuj and others. [4bh Septomber 1879.] 

2 A. 444 = 4 Ind. Jur. 581. 

Evidence Act, S. 30 —Evidence of co-accused, adinissibiltty of. 

The test which S. 30 of the Evidence Act intended should be applied to a 
statement of one prisoner proposed to be used in evidence as against another, is 
to see whether it is sufficient by itself to justify the conviction of the nerson 
making it of the oQence for which he is being jointly tried with another person 
or persons against whom it is tendered. To use a popular phrase, the confessing 
prisoner must tar himself and the person or persons he implicates with one and 
the same brush. 

[F.. 2 A. 646 (649), 1 A.W.N. 20, 1 A.W.N. 135, Hit. Unrep. Grim. Gas. 436, L.B.R. 

(1893—1900). 7 ; R., L.B.R, (189:4-1900). 70 (71).] 

JUDGMENT. 

[445] Straight, J.—This is an appeal by four persons (i) Ganraj, 
(ii) Basraj, (iii) Jhamman, (iv) Sibtu, who are jointly tried and convicted 
together with a man named Samaru, at the Ghazipur Sessions Court on 
the 21st June last, for attempting to break into a dwelling house. It 
appears that upon the night of the 22nd April of the present year two 
chaukidars, by name Palak Singh and Musafir Singh, were going their 
rounds in the town of Zamaniah, about 11 o’clock, when they suddenly 
lighted on some eight or ten persons apparently engaged in endeavouring 
to effect an entrance into the liouse of one Malik Chand by breaking a 
hole through the wall. These officers at once made efforts to arrest tlie 
culprits, calling loudly for assistance the while, but the numbers 
against them were too great, and after a fight and several blows being 
exchanged the offenders escaped. About dawn of the 23rd April, however, 
Samaj'u was caught close to the scene of the attempted crime, and very 
soon after his being taken into custody he made a statement. On the 
28th the charge against him alone was gone into l)efore Mr. Wheeler, 
the Magistrate, and in his presence Samaru appears to have given two 
further accounts of the transactions. The result of these was that on the 
adjournment day the four appellants were placed in the dock with 
him, and at the conclusion of the proceedings the case was transferred to 
the Court of Mr. Rustomji. Further inquiry took place on the Gth May, 
and then all five defendants were committed. Upon the hearing of the 
appeal it was urged by Mr. Colvin for [446] the four appellants: (i) that 
the evidence of their identity as parties to the attempted crime was un¬ 
satisfactory, and that Palak Singh and Musafir Singh were untrustworthy 
^tnesses : (ii) that each and all the confessions made by Samaru were 
inadmissible under S. 30 of the Evidence Act against his co-prisoners, 
because the statements contained in them did not admit his own participa¬ 
tion in the crime, but on the contrary were obviously made to show that 
he was no party to it. 

It will be as well to dispose of the last contention first. In order to 
^0 80 I have very carefully examined each of the statements, five in all, 
made by Samaru. I need not point out their variations or discrepancies 
one from the other: even were they admissible I should not think of 
acting upon them for a moment. But I am clearly of opinion that none 
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of them satisfy the requirements of S. 30, and that they are not confes¬ 
sions in the sense of that section. The charge upon which Ganraj, Busraj, 
Jhamman, and Sittu were tried in the Sessions Court was one of attempt- 
ed house-breaking, and unless Samaru's statements went the length of 
Appel- admitting that he was at the spot approving of and coinciding in, in fact, 
in other words, that he was a principal in, the commission of the unlawful 
act upon which the others were engaged, I do not think that such state- 
CeiminAL. ruents should " be taken into consideration.” In every one of them he 
— seeks to fix guilt on the others, and to excuse himself, and I do not, there¬ 
fore, think these so-called confessions implicate him to the same extent 
as they implicate the persons against whom they are proposed to be 
4 Ind. Jur. ”—Queen v. Bclat Ali (1). As I pointed out at the hearing of the 

appeal, it seems to me that the test S. 30 of the Evidence Act intended 
should be applied to a statement of one prisoner proposed to be used in 
evidence as against another, is to see whether it is sufficient by itself to 
justify the conviction of the person making it of the offence for which he 
is being jointly tried witli the other person or persons against whom it is 
tendered. In fact, to use a popular and well understood phrase, the con¬ 
fessing prisoner must tar himself and the person or persons he implicates 
with one and the same brush. I, therefore, think that [447] Mr. Colvin’s 
objection to Samaru’s statements is a valid one, and they should not have 
been taken into consideration in the Sessions Court. I have, however, 
come to the conclusion after a very close and careful examination of all 
the proceedings that, in the terras of S. 167 of the Evidence Act, there 
was sufficient evidence, without Samaru’s statements, to justify the con¬ 
viction of all the appellants, and I accordingly dismiss the appeal, at the 
same time observing that I do not think they were prejudiced in their 
defences by the admission in evidence of those statements. I see no 
ground for interfering with the punishment. The accused were convicted 
of a very serious offence, which they followed up by violence to the 
officers of the law, and I think the Sessions Judge very properly pro¬ 
portioned the punishment. 


CRIMINAL. 


Present: 

Mr. Justice Straight. 


1879 

Sep. 5. 


Empress of India v. Kashi. [Sth September 1879.] 

2 A. 447 = 4 Ind. Jur. 582. 


Criminal. 


2 A. 447 = 


Crhif. Pro. Code, 1872, S. 215—Discharge, without exoviiniug all prosecution witnesses. 

An accused person shall not be discharged unless the Magistrate has examined 
all the witnesses named for the prosecution. 

[P., 2 A.W.N. 179.] 


4 Ind. Jar. 
582. 


JUDGMENT. 

[447] Straight, J. — I regret that I feel myself prevented by the 
terms of S. 215, Criminal Procedure Code, from adopting the suggestion (2) 

(1) lOB.L.R. 453 = 19 W.R. 67. 

(2) The Sessions Judge had suggested that the order of discbiwge (made by Carter, the 
Magistrate, before whom the accused stood charged with an offence under S. 211,1-* • 

without the evidence of all the witnesses named for the prosecution being taken) 
should be allowed to stand as it did not appear that there had been any miscarriage oi 
justice or material error sufficiently requiring the re-trial of the accused. 
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[448] of the Sessions Judge. The words of the explanation are plain 1879 
and positive, and establish as a condition precedent to a discharge, the 

examination of all the witnesses named. It is impossible for me to say _ 

whether Mr. Carter was right or wrong in the view he took of the case, 

but he was clearly in error in determining it without satisfying the CeiMTNAI*> 

directions of S. 215. This point has already been made the matter of —- 

decision twice in this Court in the cases of Empress v. Tantia (1) and 2 4.447 = 

Empress v. Bhodram (2) decided 23th July. 1879. In both of those I fol- , 

lowed the authority of Empress v. Himainlla (3) with w’hich I may add I n . ofi 

entirely agree. I must therefore set aside Mr. Carter’s order of discharge, 

and direct him to re-open the case and examine the further witnesses named, 

and then pass such order in the matter, as the whole of the evidence may 

appear to call for. 


CRIMINAL JURISDICTION. 

Present : 

J/r. Justice Straight. 


1879 

SEP. 6. 


In the Matter of the petition of Sokho y. Durga Prasad 

AND OTHERS. [6th September 1879.] 

2 A. 448. 


Criminal 

Jurisdic¬ 

tion. 


Grim. Pro. Code, 1S7^, Ss. 272, 297—High Court's powers of revision—Private prose- ^ A, 448i 
cutor, light of, to move it, on acquittal. 

It is competetjt foe a private prosecutor to apply to the High Court, in the case 
of an acquittal, to exercise its powers of revision. 

[R., 2 8.L.R. 25 (26); 5 N.L.R. 4 (6).] 


JUDGMENT. 

[448] Straight, J.—This was an application by petition on the part of 
one Sukho for revision of an order passed by the Sessions Judge of Bareil¬ 
ly, acquitting four persons prosecuted in his Court by the applicant. At the 
commencemen tof the proceedings before me objection was taken by 
Mr. Leach for the parties whose acquittals are complained of to the locus 
standi" of Babu Jogindra Nath, to make such an application on the part 
of a private prosecutor, S. 272 of the Criminal Procedure Code giving 
the Local Government alone the [449] right to move against a judgment 
of acquittal. I was, however, of opinion that this being an application 
for revision, it was competent for a private prosecutor to bring to the 
knowledge of this Court material errors that had taken place in a judicial 
proceeding in a Court subordinate to it, with a view to having them set 
right. The circumstance that an acquittal had taken place in the Court 
below did not appear to me to affect the consideration of the objection, 
the whole question appearing to me to be whether the applicant s petition 
showed upon the face of it material error in law or procedure in the pro¬ 
ceedings of the Sessions Court. I have carefully examined it, and find it 
deals purely with questions of fact, and that no point of law is raised upon 
it, consequently there is nothing to revise and the record may be returned. 
Properly I ought to have rejected the former application to send for the 
record. 

(J) Legal Remembrancer, N.W.P. vol. i, IL (3) 3 0. 389. 

(9) Unreported. 
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CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Straiqht. 


In the matter op the Petition op Gobind Prasad 
AND ANOTHER. [l5th October 1879.] 

2 A. 465. 

1. Poial Code, S. Ul—Criminal trespass—Term '■ annoy " explained. 

The word “ annoy ” in S. 441 must be taken to mean annoyance that would 
generally and reasonably affect an ordinary person, and not that which would 
specially ana exclusively affect a particular individual. 

2. Penal Code, S. 411—Possession contemplated by the section. 

The possession contemplated and intended by S. 441, I.P.C,, must be actual 
m the sense and meaning of S. 530. Grim. Pro. Code, 1872. 

3. Penal Code, S. 441—Criminal trespass-Bona fide assertion of right. 

Re-entry into or remaining upon land from which a person has been ejected 
by civil process, or of which possession has been given to another, for the purpose 
of asserting rights he may have .solely or jointly with the other persons, is not a 
crimmal trespass, unless the intent to commit an offence, or to intimidate, 
insult or annoy is conclusively proved* 

C® ^ AAV.N. 236, 22 C. 391 (407), U*B,R. (1892—18961 Q5Q TT Tl P /iqq7_ 

Ki 

JUDGMENT. 

Pnmfn^f application for revision under S. 297, 

mTed I nnn°H^ Magistrate of Mirzapur. 

passed upon the 3rd of September last, convicting two [466] persons, 

of criminal trespass 

htfn ^ f ■ exhaustively 

discussed befoie me by the pleaders on both sides, and I must franklv say, 

opiniL upVnirThis h any determinaL 

opinion upon it. This has arisen from the unusually vague and elastic 

prS^ m^ght lead'tn^*}’ I' strictly inter¬ 

preted, might lead to its application to sets of facts or circumstances for 

?or it ifeireno?.: whf fZed ft. 

verge of absurd^K k cases, some approaching the 

LcTon ar^ all within the letter, not the spirit, of the 

for civil Droce6dinft<!°m'^^i7?*^ ^ subject even 

To lay down anv nil’p ^ P^'^secution in the criminal Court. 

limited is scarcely nn^iLl which its operation should be 

miwTet usTpp wl f H dictate. In 

how they are to 1 ip f-^ words of the section practicallv enact, and 

authored entry be un- 

either directly against the 

against his will in fL 1^^®. possession, or constructively 

tTon whi' h were if kn ^^l^wful inten¬ 
or prevent the entry thqT^ ° person, would make him object, forbid 

permS: or agl if tt .Z ® he sanctions and 

there must be an I'mln f i lawfully and legitimately obtained, 

^ga nsrthe will of remaining.- either directly or constructively 

against the will of the person m possession, to be judged by the tests 
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already expUined. In either case, the unlawful entry or unlawful remain- 1879 
ing must be with intent (i) to commit an offence, (ii) to intimidate, (Hi) to 

insult, (iv) to annoy, any person in possession of the property. As to _ 

these intents, the first three are sufficiently explicit by the light of Ss. 40, 

503 and 504 of the Penal Code; but as to the fourth, very grave difficulty CRIMINAL 
arises to ascertain what is or is not meant. Is the word “ annoy’’ to be Jurisdic- 
taken in its fullest and most general sense, or with what limitations is it 
to be construed ? The varieties and differences of human temperament 

are so innumerable that it is next to impos-[467]sibl8 to estimate to what - 

lengths a literal definition might not extend. It is a matter of daily 2 A. 46S. 
observation, that what will annoy one man will not disturb an emotioo in 
another; and in a vast community like the native population of this coun¬ 
try, the endless fancies, feelings and prejudices, religious or caste-born, 
necessarily are stronger and more sensitive with one set of persons than 
with another. It must, therefore, be that the word “annoy” in this sec¬ 
tion 441 must have some plain and intelligible construction placed upon 
it, and its application must not be left to depend upon each individual 
case and tlse peculiarities of character or idiosyncrasies of feeling of the 
special person who comes forward to complain. It seems to me that the 
word “ annoy ” in S. 441 roust be taken to mean annoyance that would 
generally and reasonably affect an ordinary person, not what would special¬ 
ly and exclusively annoy a particular individual. 

I cannot agree in the argument of the pleader who appeared to 
support the conviction, that where an entry upon property is in itself 
illegal, that is sufficient to establish one of the criminal intents required 
by S. 441. Because an act is illegal in the sense that it is a breach of a 
man's duties and obligations under the civil law to obey and submit to 
any process that is sought to be enforced against him by execution or 
otherwise, it does not follow as a necessary consequence that that act is 
criminally unlawful and therefore punishable. The intent with which 
the act is done must be established by clear and convincing evidence 
of such character and description as the particular nature of the case 
requires. 

So far I have dealt with the intent to annoy. But with intent to 
annoy whom? “Any person in possession of such property.” Then the 
question arises what sort of possession is here intended, express or implied, 
constructive, in the sense of “ legally entitled to,” or actual, as contem¬ 
plated in S. 530, Criminal Procedure Code. As to this last-mentioned 
provision, it is plain that, in the interest of public peace, it may be used 
to declare and protect the possession of a mere trespasser until he is 
ousted by due course of law.” How far a person in that position could 
invoke the provisions of S. 441 of the Penal Code against the party 
‘legally entitled to possession,” for making an entry upon property in the 
occupation [468] of the trespasser, I am not prepared here to discuss. 

That would be opening up the discussion of a question of so expansive a 
character that, as it is unnecessary for the purposes of the decision of the 
present case, I avoid entering upon it. Suffice it that, to deal with the 
matter before me, I am of opinion the possession contemplated and 
intended by S. 441 must be actual in the sense and meaning of S. 530, 

Criminal Procedure Code. 

Having thus dealt with the legal aspects of S. 441, let us see in what 
way it can be applied to the present case, the circumstances of which 
are as follows:—On the 16th January, 1873, Gobind Prasad, Chaurasi 
his wife, and his brother Kalika, jointly mortgaged to one Bam Eatan 
Das four bouses, two situate in Narghat, in Muzaffarganj mohalla. 
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1879 s.nd one at Tirraohani, for an advance of Rs. 2,000. It was stipulated 
October 15 deed that the loan should be re-paid within six months, otherwise 

* it would become a deed of conditional sale. Neither the capital sum 
nor any portion of it was re-paid within the time mentioned, and 
Criminal on the 12bh February, 1874. notice as required by S. 8 of Regulation 
JURISDIC- 1806 was duly issued. Some arrangement then appears to 

have been come to between the mortgagors and the mortgagee, the 
TION. result of which was that, on the 4th July, 1874, the two houses at 
•— Narghat were sold for Rs. 833-8-0 and the proceeds of such sale were 
2 A. 465. handed over to Ram Ratan Das. The year’s grace from the notice of 
February, 1874. ran out, but no further steps were taken by the mortgagee, 
who, on the 15th March, 1875, accepted a further sum of Rs. 300 on 
account of his debt, thus making a total of Rs. 1,133-8-0 paid in satisfac¬ 
tion of the original principal sum of Rs. 2,000. On the 24th August, 1876, 
an order of foreclosure was made and issued. Thereupon a suit for pos¬ 
session was instituted, whicli was met by the defence that, as the plaintiff 
had accepted the payments i)efore mentioned, his claim to foreclosure was 
barred. The Subordinate Judge of Mirzapur, who tried that case, decided 
in the plaintiff’s favour, and against- his decision Chaurasi and Kalika 
appealed. The judgment, how'ever, stood good as against Gobind Prasad, 
who, on the 25th June, 1877, executed an agreement by which he 
promised to pay the balance due, with interest, within one year, failing 
w’iiich the plaintiff should have a decree for possession. It was intended 
that Kalika and Chaurasi should be parties to that document, but [469] 
as a matter of fact they were not: on the contrary, they lodged an appeal 
against the Subordinate Judge’s decision, which was heard on the 29th 
Noyomher, 1877, and resulted in their favour. Gobind Prasad failed to 
fulfil tne terms of tiie agreement, and the tw’elve months having elapsed 
and principal and interest nob having been paid, Ram Ratan Das applied 
to be placed in possession of the two houses in Muzaffarganj mohallaand 
Tirmohani. To this Gobind Prasad objected : firstly, that the grounds upon 
which the appeal of Kalika and Cliaurasi had been allowed applied equally 
to him as a matter of defence to the plaintiff's claim ; secondly, tliat the 
houses were the joint property of himself and the other two mortgagors 
of the mortgago-deed of 1873. The Subordinate Judge passed an order of 
possession on the 2nd November, 1878, against which Gobind Prasad 
appealed to the Judge, and his case came on for hearing and was disposed 
of on the 14th November, 1878, the appeal being dismisseci. Meanwhile, 
on the llbh November, the amin of the Court had gone to give possession of 
the house in Muzaffarganj mohalla to Ram Ratan Das, but he there found 
Kahka and an agent of Chaurasi on the chabutra, who said they owned 
a shaie of the house and objected, and so I went back and reported to 
10 Couib. A few days later another amin was sent, who gave pos¬ 
session as directed by S. 264 of the Civil Procedure Code. Kalika object- 
ing and Gobind Prasad being upon tlie premises at the time. This was 
the full extent of possession ever obtained by Ram Ratan Das. Between 
November, 1878. and Apiil, 1877, disputes continued between the parties^ 
and instead of directing his attention towards obtaining possession of the 
house m question by due process of law, Ram Ratan Das seems to have 
lesorted to the Criminal Court for sureties of the peace by Gobind 
rasa an is relations, no doubt ^Yith the view of making a cheap short 

Tm- ° object, namely, to force a surrender of the property. 

U timatdy, early in April, he preferred a charge under S. 441 against 
obmd Prasad and Chaurasi for criminal trespass, which he alleged to 
lave aken place on the 15th April. For some reason best known to himself 
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the Magistrate, instead of taking up the case under the section upon which 1879 
complaint had been made, proceeded of his own motion to deal with OCTOBER 16, 

matter under S. 530, Criminal Procedure Code, and on the 8th May he _ 

[470] found that Gobind Prasad and his wife were in possession of the 
house, but he directed them '“to clear out within 10 days.” This most CRIMINAL 
irregular order, made in the teeth of the words of the section, came up jurisdic- 
to this Court for revision and was necessarily quashed by Mr. Justice 
Oldfield, who directed that the possession of Chaurasi must be maintained, TION.' 
while he at the same time pointed out that the complaint under S. 441 - 

should be disposed of. 2 A. 465. 

On the ilth July Gobind Prasad and his wife appeared before the 
Magistrate, to answer the charge under S. 441 for the alleged trespass on 
the 16th April, and after a hearing they were on the 14th July con¬ 
victed and fined one rupee. They took no steps to set this conviction 
aside, and on the 1st September a second complaint was lodged before 
another Magistrate against them for an alleged trespass on the 14th July, 
the very day when they had been in attendance at the Magistrates court. 

Upon this cliarge, after they had been given twenty-four hours’ grace to 
turn out of the house, they were, on the 3rd September, convicted and 
fined Es. 20Qeach. It is that conviction and sentence that now comes 
before this Court for revision. The only other facts that should be re¬ 
capitulated are that, on tlie 17th February, Gobind Prasad had filed an 
application to be declared insolvent, which was rejected by the first Court, 
but granted on appeal to this Court, and that on neither occasion before 
the Magistrate did Ram Ratan Das himself appear as a witness or to sup¬ 
port his complaint. 

Such were the circumstances out of which the Magistrate was called 
upon to decide as to the guilt or otherwise of Gobind Prasad and his wife 
under S. 441, Penal Code, and it is as to tho propriety of his determination 
upon that point, that the case now comes before this Court. I do not 
forget that I must deal wdth it, not as I should with an appeal, but simply 
as a matter for revision under S. 297, Criminal Procedure Code. At the 


same time it is my duty to see that the JIagistrate had before him sufficient 
legal evidence to justify him in convicting. Applying the tests I have 
already adverted to in the earlier part of this judgment, I am clearly of 
opinion that no such possession as is required by S. 441 was ever proved 
to have been in Ram Ratan Das so as to make Gobind Prasad liable either 
for his " entering into ” or "remaining ” on the premises [471] in question. 
Re-entry into or remaining upon land from which a person has been ejected 
by civil process, or of which possession has been given to another, 
for the purpose of asserting rights he may have solely or jointly 
with other persons, is not criminal trespass unless the intent to commit 
an offence, or to intimidate, insult or annoy is conclusively proved. 
Evidence of any such intent in this case seems to me to be altogether 
absent, nor does the complaioant himself come forward to establish 
anything of the kind. Rightly or wrongly, both Kalika and Chaurasi 
allege a joint interest in the house in Muzaffarganj mohalla, and the 
former has made formal objection to possession of it being given to Rata 
Batan Das. The' original mortgage was joint, and of all four houses 
jointly, the loan was joint, the payment of the Rs. 1,133-8-0 was made 
on the joint account, and so accepted by the mortgagee, and the agree¬ 
ment of 25th June, 1877, was intended to be joint, though it was only 
executed by Gobind Prasad. Without enumerating other facts in the 
case, that appear to me to negative any of the intents under S. 441, there 
is quite sufficient to justify Gobind Prasad in protesting that what he has- 
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1879 has been with the bom fide object of asserting his rights or the 

October 15 his co-sharers. Earn Eatan Das, if he liad thought proper to 

_ do so, had only to put the machinery of the civil law in motion, and it 

would have accomplished for him all that he required, but he elected to 
Criminal appeal to the Crioiinai Courts, and he has no one to blame but himself if 
JURISDIC- h® that he must now revert to the course of procedure he should 

have originally adopted. The convictions are quashed. 

TION. 


2 A. 465. 


1879 

Nov. 17. 

Appel¬ 

late 

Civil. 

2 A. 449. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and 2Ir. Justice Oldfield. 

* 


Bhttpal {Defendant) v. Jag Eam [Plaintiff). [iTth November 1879.] 

2 A. 449. 

Promise not to alienate "property—Charge. 

An undertaking by a judgment-creditor, in a petition to the Court executing a 
decree against him, stating generally that he would not alienate his property 
until the debts are paid, does not .amount to a charge on his property. 

[R., 12 A. 175 (17S).] 

JUDGMENT. 

[4503 Stuart, C.J.—In this case one Jawahir. in the course of exe¬ 
cution of a Small Cause Court decree against him at the suit of the plaintiff, 
had by a petition in the execution department, dated the 19th December, 
1871, agreed to pay the debt by yearly instalments, and the petition 
then proceeds as follows : “ In case of default I shall pay the amount of 
both the decrees in a lump sum : I shall not alienate my own property and 
that of mj father until tlie amount of both the decrees has been paid : if 
I do so I shall first pay the amount of the decrees : the first instalment 
shall fall due in the month of Baisakh, Sambat 1929." It is contended 
that this has the effect of constituting a valid lien by hypothecation in 
fa\oui of the plaintiff, and that therefore a subsequent sale to Bhupal, the 
defendant, was invalid. But such a contention cannot be allowed. The 
agreement contained in the petition is not evidence of any hypothecation, 
not even of a verbal one, but simply an arrangement that the property 
should not be alienated till the debt was paid. In fact such an agreement 
goes to disprove that any mortgage or hypothecation was made, or even 
intended by it for the very face of an undertaking “ not to alienate ’’ shows 
that neither tlm property itself nor any interest in it had actually passed 
to the plaintiff, which, if there had been a good and valid hypotheca¬ 
tion, must have occurr^. The sale therefore to the defendant, appellant, 
cannot be impugned. The present appeal must be allowed, the decrees of 

aU the 000 ^^' I'eversed and the suit dismissed with costs in 

that the plaintiff obtained a decree in the 
b all Cause Court against his judgment-debtor for a sum of [451] money, 

ment execution of it the judgment-debtor entered into an arrange- 

lena e stipulated that he would not 

anXna nn K T i ^e. however, made 

X iff XX ^he defendant, appellant, before us. and the 

plaintiff has brought this suit to have the property re-sold, on the ground 
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that it had been hypothecated to him by the arrangement entered into the 
execution proceedings above referred to. JThe Courts below have decreed 
the claim. The appeal on the part of defendant, however, must prevail, 
since, on examination of the proceedings on which plaintiff relies, it can¬ 
not be held that the judgment-debtor made any pledge of any particular 
property to the plaintiff, for a mere stipulation not to alienate his property 
generally cannot be taken to effect a mortgage of property as security for a 
debt. The appeal is decreed and the decrees of the Courts below reversed 
and the suit dismissed with all costs. 

APPELLATE CIVIL. 

Present: 

Sir Robert Stiicirt, Kt., Chief Justice, and Mr. Justice Oldfield. 


Ramadhin and another {Defoidanis) V. Mahesh and another 

(Plaintilfs). [17th November 1879.] 

2 A. 471—4 lad. Jur. 585- 

Arbitration—Suit for filing of award — C.P.C., 1S77. Ss. 2, 526 aiid 588. 

There is no appeal from an order directing the filing of an award, (made on a 
private reference to arbitration), passed in a suit for filing such award, where such 
order is not followed by a judgment and decree. For. such an order is neither a 
decree, nor one of those orders made appealable under S. 588 of the O.P.C. 

[R., 7 B. 316 (320).] 

In a suit wherein the plaintiffs claimed under S. 525 of Act X of 
1877 that an award made on a private reference to arbitration should be 
filed in Court, the Court of first instance, holding that an award was 
valid, made an order in the following terms : “ Ordered that the claim of 
the plaintiffs be decreed.” Ramadhin and Tulsi Ram. two of the defend¬ 
ants, appealed, contending that the arbitrator had determined matters 
not referred to him, and had been guilty of misconduct and corruption. 

JUDGMENT. 

[472] Stuart, C. J.—A preliminary objection is taken by the plaint¬ 
iffs, respondents, that the present api.)eal does not lie, seeing that it is an 
appeal from an order, which, taken in connection with the relief asked for 
in the plaint, is simply an order directing the award to be filed as provided 
by S. 52G, Act X of 1877, and that such an order is not one of those made 
appealable by S. 588. This objection must be allowed. The award in 
the present case was made in a private arbitration, but the effect of 
S. 526 is to place it on the same footing as an award made in an arbitration 
made before the Court, and the procedure to be followed for enforcing the 
award piust be precisely the same in both cases. Instead therefore of the 
Subordinate Judge recording the order he has made, by which be appears 
to decree the plaintiffs’ claim on its merits, he should have proceeded as 
directed by S. 526, read in connection with S. 522 of Act X of 1877, and 
given a formal [473] judgment according to the award and a decree follow¬ 
ing upon such judgment. And this he ought to do still. The present 
Appeal is an incompetent proceeding; we cannot hear it but must disallow 
it with costs. 

Oldfield, J.— This suit before us was brought for filing an award 
under 8. 525, Act X of 1877. The Subordinate -Judge has decreed the 
claim, aud the first (question we have to determine is whether the appeal 
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now prefei-red by the defendants is maintainable. By S. 52.5 the applica¬ 
tion made under that section has to be numbereil and registered as a suit 
between the applicant as plaintiff and the other parties as defendants, and 
it is incumbent on the Court to determine if any such grounds as are 
mentioned in Ss. 520 and 521 are shown against the award, and if not, it 
is provided by S. 52G that “the Court shall order the award to be filed, 
and such award shall then take effect as an award made under the 
provisions of this chapter,” i.e., chapter xxsvii. I understand this to mean 
that the Court, after ordering tlie award to be filed, shall proceed to do as 
directed in S. 522, i.c., give judgment according to the award and follow 
the judgment so given by a decree (1), and that the decree will then be 
enforced in the manner provided for the execution of decrees, and no 
appeal will lie from such a decree except in so far as the decree is in 
excess of or noc in accordance with the award. In the suit before us the 
Subordinate .Judge has determined questions under Ss. 520, 521, but his 
final order is merely that the claim be decreed, and looking to the plaint 
and the nature of the claim this amounts only to an order for filing the 
award ; no judgment according to the award followed by a decree required 
by S. 522 can be said to have been given, and the question does not arise 
whether there is an appeal with reference to the provisions of S. 522. 

Nor do I consider that there is any appeal from the order that has 
been made. It is not one of those orders from which an appeal is allowed 
by S. 588, and it cannot be held to be a decree as the word is defined in 
S. 2, Act X of 1877, so as to give a right of appeal as from a decree, as has 
been urged before us. for the order is not the formal order of the Court in 
which the result of the [474] suit (and the proceeding is a suit) is em¬ 
bodied : the order for filing an award is but an interlocutory order, a step 
in the decision of the suit, the result of which is embodied in the final 
decree which the law (S. 522) directs shall follow judgment. The Court 
below should be moved to give judgment in accordance with the award 
and a decree to follow it. There may or may not be an appeal from that 
decree according to circumstances, hut this appeal must I think be dis¬ 
missed with costs. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Jjistice, and Mr. Justice Pearson. 


Sheo Prasad [Defendant) v. A. B. Miller, Official Assignee to 
THE High Court, Calcutta [Plaintiff). [I7th November 1879.] 

2 A. 474. 

Stat. n and 12, Viet. (!. 21 [Insolvent Act), S. Voluntary conveyance by itisolvenV' 

STU.4RT, 0. •!.—Aq assignment made by a person, two days before being 
adjudicated an insolvent and before the vesting of his property in the Official 
Assignee, of .a portion of his property in favour of one of his creditors, who press- 

' '"ol'it'tary ” within the meaning of S. 24 of the Insolvent Act, 
and IS, therefore, not fraudulent or void as against the Official Assignee. 

Per Pearson, J.—S. 24 of the Insolvent Act has no application ; where the 
vesting order was not made on a petition by the insolvent for his discharge. 

[F„ 3 A.L.J. 604 = A.W.N. {1906), 250,] 


(1) Sahib Ram Jha v. Kashee Nath Jha, 21 W. R., 295. 
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Baij Nath and iiis two brothers Bansi Dbar and Ghasi Kam were 
carrying on business at Calcutta, Cawnpore and Lucknow (under the style 
of Nami Mai—Bansi Dhar&nd Gha.^i Ram —and ChoieyLal and SitaRam, 
respectively). On 20—12—1875, oneSheo Prasad, of Cawnpore. a creditor 
of the firm of Bansi Dhar and Ghasi Ram, sent his agent Paras Ratn to Baij 
Nath to demand a debt due to him by that firm. Baij Nath took Paras 
Ram to the house of Ram Prasad, a resident of Lucknow, who was 
indebted on that date to the firm of Choley Lai and Sita Ram. There a 
settlement of accounts took place between Baij Nath and Ram Prasad, 
and Ram Prasad drew the following ruhka on one Kanahaiya Lai:— 
“ My friend Lala Kanahaiya Lai, Rs. 10,352 are due by me to Baij 
Nath : I now draw this riikka in your favour to the effect that under his 
assignment I am causing Rs. 9,452 to be paid to Paras Ram on account 
of his debt: take a receipt from Paras Ram according to this rukka and 
enter the amount in my account: I will give credit for this item against 
my item of deposit, at die time of adjustment of accounts : it is necessary 
that you should attend to this matter.” This rukka was handed over to 
Paras Ram. 

On 22—12—1875, at the instance of some of the creditors of the 
firm of Naim Mai, Baij Nath and his brothers were adjudicated insolvents 
by the Calcutta High Court and tliat Court made an order vesting their 
property in the Official .Assignee of tlie Court wlio instituted the present 
suit in December, 1877, against Sheo Prasad for recovery of the amount 
of Ram Prasad’s debt to the firm of Chotey Lai and Sita Ram, on the 
ground that it had been fraudulently transferred to him by Baij Nath. On 
the first Court giving the plaintiff a decree, the defendant preferred an 
appeal to the High Court. 
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JUDGMENT. 

[476] Stuart, C. J.—This appeal must be allowed. The simple 
question is whether the rukka drawn by Ram Prasad on Kanaliiya Lai 
was transferred by the former to the defendant, Lala Sheo Prasad, honest¬ 
ly and for good consideration, or voluntarily ” within the meaning of 
that word in S. 24 of the Insolvent .4ct 11 and i2 Viet., c. 21. That is 
the sole question before us, and it must be answered favourably for the 
rukka and against the plaintiff. The facts material to the question may 
be stated as follows:—The rukka was drawn and transferred to the 
defendant on the 20bli December, 1875, and on the 22nd December, 1875, 
the parties represented by the plaintiff were adjudicated insolvents by the 
Calcutta Insolvency Court. By S. 20 of the Insolvent Act the whole 
estate of the insolvent, without necessity of express conveyance or assign¬ 
ment, vests in the Assignee in trust for the benefit of the insolvent’s 
creditors. By S. 21 it is provided that the Assignee shall take possession 
of such estate, and by S. 26 it is, among other things, enacted that persons 
holding property of, or being indebted to, the insolvent shall hold such 
property for, and pay according to such indebtedness to, the Assignee for 
the general benefit of the creditors of such insolvent. These sections of 
the Insolvent Act give to the Assignee an absolute title to and complete 
control over the entire estate of the insolvent as at the date of the vesting 
order. But by S. 24 of the Act it is enacted that “ if any insolvent ^ 

"* * * * ghall voluntarily convey, assign, transfer, charge, deliver, or 
make over any estate, real or personal, * * to any creditor, or to any 
other person in trust for or to, or for the use, benefit, or advantage of any 
creditor, every such conveyance, assignment, transfer, charge, delivery, 
And making over, if made when in insolvent circumstances and mthin 

863 


ALLAHABAD] SHEO PRASAD v. A. B. MILLER 


[CIV. 


1879 

NOV. 17. 

Appel¬ 

late 

Civil. 


2 A. 474. 


[477] tivo vioJiths of the date of the adjudication of insolvency * 

shall be deemed, and is hereby declared to be fraudulent and void as 
against the assignee of such insolvent.” Relying on this section the plaint- 
ill' claims the value represented by the rukka on the ground, first, that 
the 20th December, 1875, was not its true date, and secondly, even if it 
was, that the rukka was given voluntarily and fraudulently, that is, in 
fraudulent preference of the defendant. But I can see nothing in the 
evidence to support such a contention. It is very clear in the first place 
that the 20th December, 1875, was the true date of the rukka; this is the 
plain inference from all the evidence on the subject. The plaintiff’s 
recorded statements to the contrary are not distinct and absolute accord¬ 
ing to certain knowledge on his part, but as rather suggestedly asserted 
with the view apparently of giving him a locm^ afandi for contending that 
the date of the rukka was subsequent to the vesting order, and the transac¬ 
tion was voluntary and fraudulent within the meaning of S. 24 of the 
Insolvent Act. It is also in evidence that the debt I’epresented by the 
lukka was due by Baij Nath, to the defendant, and there was therefore 
good consideration for the transfer to the defendant. There is also evi¬ 
dence to show that the defendant Sheo Prasad, by himself or by Paras 
Ram, his manager, had been pressing for payment of the debt due to the 
defendant by Baij Nath, and it is further in evidence that Ram Prasad 
discharged his debt to Baij Nath by honestly and in good faith transfer¬ 
ring to the defendant the rukka, which appears to have been duly cashed 
by Kanahiya Lai. Under these circumstances it is idle to argue that the 
rukka was obtained by the defendant by any voluntary or fraudulent act 
on the part of Ram Prasad. 

Some English cases were referred to at the hearing on the part of the 
appellant and they appear fully to support his contention. Thus in 
Strachan v. Barton (1) ic was laid down that, in order to make a payment 
to a creditor by a bankrupt a fraudulent preference the bankrupt must be a 
volunteer, and not pay in consequence of any request or pressure for pay- 
m^t on the part of the particular creditor. During the argument Pollock, 
C B., remarked that the simplest request may be sufficient if payment was 

raafif^ ° request. In answer to a suggestion by counsel that there 
imj was no request, and that the offer of payment on the part of the 
bankrupt was voluntary, the Chief Baron observed that it was only 
voluntary m the sense that the liankrupb offered it to satisfy the demand 
of the cieffitor, and he gave his judgment in accordance with these views. 
Alderson, B., was of the same opinion. He said: “ The question is what 
IS the meaning of a voluntary payment? I understand it to be a payment 
made by the debtor alono," that is, by the debtor without pressure or 
solicitation on he part of his creditor. He goes on to say, “ The test in 

the present is would the bankrupt have made the payment 

Jo i: r/ the creditor un- 

red Hi - V T’ ® evidence to which I liave refer- 

Ws N'lth was hard pressed for payment by the defendant and 

“ eve^rct-S observed that 

™ ,1 necessarily voluntary because pressure, in the ordinary 

a nossession of°!> ’ d *he question was, whether 

a possession of goods was voluntary under the then Insolvent Act. Lord 


(2) i Mee. and W. 348-3 L, J. N. S. Bs. 55 , 
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Abiager, than whom no man better understood the law on this subject, 
said, ‘that if a demand is made by a creditor bona fide, and a transfer 
takes place in pursuance of that demand, that takes it out of the case of 
voluntary transfer contemplated by the Insolvent Act,' and ho observes 
that the constant practice at Nisi Prius has been that a demand by a 
creditor is sufficient.” 

Another case referred to at the hearing was that of Ex parle Hitch¬ 
cock (1) before Bacon. Chief Judge in Bankruptcy, where traders in a 
hopeless state of insolvency, three days before they suspended payment, 
paid in the ordinary course of business, and without any motive for 
favouring the payee, a considerable sum to a creditor, who received it 
bona fide, and the payment was upheld. In giving judgment Bacon, 
C.J., said, “ The act of the debtor was the only thing that could be inquired' 
into, and if the act done by him could he referred to any other motive 
than that of giving one creditor preference above another, the payment 
[479] would not be fraudulent or void.” In the same judgment (p. 82) it 
was further observed : “ Here was a debt paid to a person entitled to 
receive it, and received in good faith by the payee. Clearly, it came with¬ 
in the proviso at the end of the section. The Statute had put the law 
upon a plain, reasonable, straightforward footing, by having saved the 
rights of payees acting in good faith. No motive could here be assigned 
for the bankrupts preferring this creditor to any other. In order to make 
out that the payment was fraudulent, it should have been proved that 
there was such a preference, or some motive for presuming such a 
preference must be shown from the other facts proved. Here a fraudu¬ 
lent preference was neitlier proved, nor could it be justly or reasonably 
inferred that there was any motive for such preference.” 

Many otlier authorities miglit be cited to the same effect, and they 
all go to show that, until the bankruptcy or insolvency of a debtor takes 
legal effect, he docs not act voluntarily in the sense of giving a fraudulent 
preference, where lie simply pays a debt that is really due at the request, 
in good faith, of a particular creditor. That such svas the state of things 
in the present case cannot reasonably be doubted. And this view of the 
facts before us derives considerable force when the present state of the 
law of debtor and creditor in these Provinces is considered. I have 
already in another case, Kheta Mai v. Chuni Lai (2), shown what that law 
is, and I may he here allowed to repeat what I there laid down. I there 
said:—“There is no bankruptcy law in these Provinces nor any coercive 
legal process which can bo enforced against the property of an unwilling 
insolvent for the benefit of all his creditors. A person in the position 
of the present defendant, appellant, may avail himself of the provisions 
of the Code of Civil Procedure for the purpose of being relieved of 
his debts, but he can only do so under the conditions of that Code, 
he himself being the applicant, and under executed process by arrest 
or imprisonment. No such result can be attained by the legal action of 
any or even all of an insolvent's creditors. Doubtless creditors and their 
debtors can agree as to the disi>osal of property for the benefit of the 
former, and that is an agreement of course that can bo given effect to. 
But irrespective of such an agreement among a debtor and [480] his 
creditors, the law, at least in these Provinces, places no compulsory 
machinery in the hands of the creditors as a body. On the other hand, 
there is no law in this country to prevent a debtor from making an 
Msignment of his estate for the benefit of all or a limited class of his 
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creditors ; nor, for that matter, from his assigning, conveying, or settling 
his estate in favour of any person or persons ^Yhom he may wish to favour, 
provided of course that he makes those assignments, settlements, or 
conveyances without fraud, that is, honestly and in good faith. The 
fundamental principle that underlies this state of things is that, so long as 
the law does not step in to deprive a man of his control over his estate, he 
remains and can up to the last moment of its possession deal 

witli his property as he thinks fit. The legal riglit remains in him, and if 
he acts honestly and in good faith, and not fraudulently, he may transfer 
his estate, or any portion of it, to any one or more of his creditors, but 
whose acceptance of such transfer or assignment, or whatever the form of 
the conveyance may be, of course deprives theni of all further relief 
against their debtor, and the only remedy of other persons to whom he is 
indebted, and who have by that means been excluded from any such 
transfer, assignment, or other conveyance, can only be against such 
property of the debtor as may not have been so dealt with, or against the 
debtor’s person (l).” .Such undoubtedly is the law binding on this Court, 
and according to it, Baij Nath and the defendant, acting without any 
fraudulent intent, but in good faith, with respect to a debt honestly due 
by the one to the other, were justified in their dealing, and the plaintiff 
cannot interfere between them. 

The Subordinate Judge does not appear to have understood the law 
on the subject, but has occupied himself with irrelevant and trivial con¬ 
siderations and details quite immaterial to the case. And not apparently 
knowing the law he was probably misled by the somewhat confused and 
evasive contention^ on the part of the Official Assignee persistently and 
elaborately maintained before him. Our judgment must therefore be for 

the appellant, and the suit must be dismissed, with costs in the Court 
below and in this Court. 


Pearson J.—Ram Prasad’s debt to the firm of Chotey Lai and 
bita Sam. and that firm’s debt to the defendant, appellant, [481] on 
the date of the alleged transfer of the former debt are not points in 
issue. The single point for determination is, whether the assignment 
was made before or a ter the date of the order by which the property of 
the insolvents Baij Nath. Bansi Dhar. and Ghasi Ram was vested in the 
p aintiff. (After determining that the assignment was made before the date 
of the vesting order, the learned Judge continued): The assignment made 

by him was not a voluutary one in the sense of having been made spon- 

aHnrn^^v t7 Pressure, but as it has been stated by the respondent’s 
attoine> that the vesting order of the 22nd December, 1875. was not 

Sue "" 1 insolvents for theirdis- 

I wmfid ‘3 not apparently relevant to the case. 

I would decree the appeal and dismiss the suit with all cost« 


(1) at page 179. 
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APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

Sarju Prasad {Plaintiff) v. Bhawani Sahai {Defendant). 

[17th November 1879.1 
2 A. 481. 

1. Sulehnama hypoOiecating vnvioveable properly — RegistrntioK—Suit for i)ioney charged 

on immoveable property. 

A charge, exceeding R*;. 103 in value, created upon immoveable property by 
means of a sulehnama (with a half-rupee Court-fee stamp affixed) presented in 
Court in execution proceedings, cannot be enforced against such property, the 
document not being properly stamped and not being registered. 

2. Observations, by Sl’ANKlB, J., on previous decisions of the High Court in 
which suleh-namas were relied on as evidence of a separate oral agreement or 
were held not to require registration. 

The facts of the case are sufficiently stated in the Judgment of Spankie, J. 

JUDGMENTS. 

[183] Stuart, C. J.— It is unnecessary to consider the findings of 
the lower Courts in this case, as the objection taken on the ground of the 
suleh-nama not having been registered is fatal to the plaintiff’s claim, and 
the appeal must therefore be dismissed with costs. There is also an 
objection that the document does not bear any stamp. The Judge 
suggests that it might still be stamped under S. 17 of the Stamp Act 
then in operation, X of 1862. but I do not observe that any offer of this 
kind was made by the plaintiff, it need not be considered, seeing that the 
compromise cannot be looked at on account of its non-registration, the 
value covered by it being considerably more than Rs. 100. I must, how¬ 
ever, guard myself against being supposed to acquiesce in the extraordinary 
and repugnant opinion recorded by the Judge respecting the effect of the 
suleh-nama on the plaintiff’s claim- He finds that this instrument should 
have been registered, and nob having been so it cannot be read in evidence, 
and yet at the same time he proceeds to argue upon its contents, calling it 
a new agreement which the plaintiff had violated and that the defendants 
are therefore free from their liability. I must therefore take care to con¬ 
fine myself to his decretal order by which he upholds the Munsif’s decree 
dismissing the suit, and I would dismiss the present appeal with costs. 

Spankie, J.—The plaintiff obtained a decree on the 4bh August, 1865, 
against Bhika Rai for money. The house and [484] property of the 
judgment-debtor were attached in execution of the decree. The defendant 
Bhawani Sahai and Brij Lai, deceased, and Mitbu Lai, cousin of Bhika 
Rai, objected that the house was their property. An arrangement (1) was 

(1) Od the 30tb July, 1866, the pleader for the decree-holder, the pleader for 
Bhawani Sahai, the pleader for Brij Lai, and the pleader for the judgment-debtor pre- 
eentod to the Court executing the decree the “ suleh-nama ” in virtue of which the 
plaiittiff DOW sued. This document, upon which a court-fee of eight anuas had been 
Mid, recited that the interests of the judgment-debtor in the property bad been sold to 
Bhawani Sahai and Brij Lai for the amount of the decree, Rs. 185-2-0, and that the 
judgment-debtor was no longer in the possession of his interests io the property, but 
BUch interests were in the possession of the purchasers. The instrument then pro¬ 
ceeded as follows: “ That it being necessary to satisfy the decree, we the objectors who 
are in possession of the property have undertaken to pay the amount of the decree, and 
promise to pay the same within one year: that in default of such payment the pro¬ 
perty shall be sold at auction in satisfaction of the amount of the decree: that until the 
payment of the amount, we the objectors have hypothecated the property and promise 
not to transfer it directly or indirectly: that if we wish to sell it in order to satisfy the 
decree, we sWl obtain the permission in writing of the decree-holder to our doing so.” 
This doonment was verified by the pleaders of the parties concerned. 
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efiecteJ on the 30fcli July, 1866, with the decree-holder, and a compromise 
filed in which the defendant and Brij Lai undertook that the money should 
be ])aid in one year, or in default to pay it, and they hypothecated the pro¬ 
perty that had been attached, in which they had privately become the pur¬ 
chasers of the shares of the judgment-debtor and Mithu Lai his cousin, 
as collateral security for the debt. The present suit is to recover 
Rs. lo9-7-3 principal and interest, the amount of the decree, by sale of 
the pro))erty attached, and which was subsequently hypothecated in the 
compromise. The defendant Bhawani Sahai, for himself and as heir of 
Brij Lai deceased, contended that the suit was barred by lapse of time; 
that the property hypothecated was worth more than Rs. 100, but the 
instrument was not registered and not properly stamped ; that after 
the compromise plaintiff continued to execute his decree against the judg¬ 
ment-debtor and received Rs. 50, thus acting in opposition to the terms 
of the compromise, which therefore became inoperative. The first Court 
t was an hypothecation of the property in the compromise, 

and that the deed was inadequately stamped, and to such an hypotheca¬ 
tion no liability was attached! the defendant might have been personally 
liable, hut more than twelve years had elapsed from the date of the com¬ 
promise : the claim also was barred by the three years’ limitation as the 
hypothecation was a nullity. The suit was dismissed. The lower appel¬ 
late Court noticed that in 1877, when plaintiff' took out execution against 
the defendant, the Court held that defendant, the judgment-debtor had 
been absolved from liability under the decree by the compromise, and the 
order was affirmed in appeal, and the plainbiff'referred to the Civil Court. 
The Judge holds that it was not barred because plaintiff had prosecuted 
his claim with all due diligence in the execution department: the deed 
however was not properly stamped: but there was no reason to suppose 
that fraud was intended, and the plaintiff was therefore permitted to make 
good the value: but the deed required to be registered and being un¬ 
registered could not be received. The Judge also held that the plaintiff 
could not sue on the compromise, [ 485 ] because he himself had en¬ 
deavoured to obtain the amount of his decree in execution after the 
compromise had been executed; be therefore dismissed the appeal 

It IS contended in second appeal that, as defendant undertook to pay 
the money under the deed of compromise in 1866, he could nob be 
released from his liability by the act of plaintiff in realising a portion of 
the decree from the judgment-debtor. Looking at all the circumstances 
of the case and having regard to the fact that the monev received by 
the deoiee-holder after the compromise had been executed, is said to be 
deducted from the amount now due from the parties who effected the 

“I disposed to hold the respondent 

fiom liability under the deed. But what is termed the oompro- 

mise IS, in this case, much more than a mere compromise. It accepts 

who Wl ra® l“'?Sment-debtor, and the defendant and Brij Lai, 

Mhhn A r fn >nterestsot the judgment-debtor and his cousin 

and thev wnnH® discharge the debt in a year, 

was nurehZ^^ h Property that had been attached, and which 

a “ mortmn 1 Security for the debt. Such an instrument is 

oblieerrt J" V by it the defendant and his brother 

of the nmiwtv ° money to the plaintiff, and it evidences a pledge 

Act in IrT 1 ‘beStamp 

of monlrwl ® being an obligation for the payment 

iTZn agreement, or as a 

a mama, if it had been necessary to bring a suit upon it, and the later 
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Acts are not less stringent. The immoveable property pledged, it is not 
denied, is wortli more than Rs. 100, and the instrument should have been 
registered, as the suit to enforce the lien is brought upon the deed itself, 
and the plaintiff seeks under it to bring to sale the property hypothecated 
therein and thereby to recover his money. He cannot therefore say that 
the deed is simply a recital of a compromise, and it is to be regarded as 
merely information given to the Court of an oral agreement between the 
parties for the adjustment of the proceedings in execution pending in 
Court. The case cited by plaintiff. V. Jhaunnan Lai (1), does 

not apply, as in that case it did not appear that the agreement referred 
[486] to in the compromise ^Yas made in writing. The actual agreement 
had been orally made, and the document put into Court was simply a 
petition informing the Court of the arrangement arrived at by the parties. 
The plaintiff’s pleader has pub in several decisions of this Court which 
he argues rule tlie point in his favour, and are to the effect that such 
documents as that now before the Court need nob be fully stamped or 
registered as bonds or mortgages. But I have very carefully gone into 
these cases and now refer to them in detail. 

Bhikam Ram v. Hanuvuin Prasad (2)—In this case the decree under 
the compromise dated 12tl) June, 1866, gave a lien on the property to the 
decree-holder, and the claim Ijefore the Court was not to enforce the com¬ 
promise bub clearly to enforce the lien given by the decree. Jiivan Singh 
V. Rampartab Singh (3)—In this case the sixth plea in appeal raised the 
point whether the transaction in dispute was valid, the deed not having been 
properly stamped and registered. It is doubtful whether the plea was 
pressed. It is certain that the judgment does not determine the point 
and that it is absolutely silent with regard to it. Mukand Ram v. Cheda 
Singh (4)—In this case the petition put into Court was held not to be 
the agreement itself. It was filed in order to inform the Court that an oral 
agreement had been made and it asks for postponement of sale. The 
judgment proceeds upon the fact that the agreement itself (apart from the 
petition) had never been denied. Bansidnr v. Ahmad Husain Khan (5): 
Bansidar v. Mnzaffar Husain Khan (6)—In these cases there w’ere several 
petitions asking for postponement of sale which were not alleged in the 
subsequent claim to have been the basis of that claim. The dispute arose 
out of the several agreements to pay high interest. When the cases came 
before the High Court the learned Judges ruled that the first Court had 
misunderstood the nature of the clain^, which was not founded on the 
petitions, but on a separate oral agreement. There was no hypothecation 
whatever in those agreements or petitions. Bisharalh Husain v. Iinamun‘ 
nissa (7)—[487] In its judgment this Court expressly stated that it was 
satisfied that the document objected to was not a compromise, but simply a 
petition informing the Court regarding an arrangement at which the parties 
had arrived. This judgment cites, as ruling the point, the case of Ramdyal 
V. Jhaunnan Lai (1) w’hich I referred to above as cited by plaintiff 9 
pleaders during the hearing, and which I have held inapplicable to the 
present case. It also cites for the same purpose the case of Bansidhar v. 
Ahmed Husain Khan (8) above referred to. The learned Judges lay it 
down that such a petition, not being the agreement itself, cannot be rejected 
as evidence of an arrangement between the parties simply because it w’as 
not sufficiently stamped and was not registered. 

It will thus be seen that none of the rulings cited are applicable to 
this case in which the claim is based upon the hypothecation contained 

(1) H.O.R., N.W.P., 1871. p, 14. 

(2) to (8) Unreported. 
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in the compromise. Here the document, put in in execution of a decree 
and not embodied in a decree charging the property, which property 
plaintiff seeks to sell in order to secure his money, is not relied upon as 
evidence of a distinctly separate parol evidence, but as the hypothecation 
itself. Such a document I hold to be one which must be sufficiently 
stamped, and if necessary, as it is here, registered. I would therefore on 
this ground dismiss the appeal and affirm the judgment wdth costs. 


APPELLATE CIVIL. 

Present: 

Sir Hoberi Stuart, Kt., Chief Justice, and Mr. Justice Spaukie. 


Ranjit Singh [Defendant) v. Sheo Prasad Ram (Plaintiff) and 
Raghu Nandan Ram (Defendant). [17th November 1879.] 

2 A. 487 = 4 Ind. Jur. 641, 

Couri-G.P.C., 1877, Ss. 32 and SSH-Limita^ 

uader Ss. 32 and 582 of the C.P.C., the 
power of adding parties in appeal, yet it cannot, with reference to S. 22 of the 

hmUatior ' ^ 

the Coor^of aIT one of two defendants, by 

that^Ct of th!> and the unsuccessful plaintiff has not appealed against 

aca nsrwhom^ihAn r,; as a party in appeal, of the defendant 

L mss 1-^10 I f di.sni.ssed, does not empower the appellate Court 

anf in fhf if • f , decree which the Court of first instance declined to pass, 
and. m the decision of which Court the plaintiff chose to acquiesce • much^Iess 
so. when the appeal, as against the defendant so added, is ba^^erb^’lirtation 

[F.. 27 A. 23 (24) = 24 A.W.N. 155. 1 A.L.J. 358 ; Cons., 13 A. 78 (82).] 

JUDGMENT. 

[488] Stuart, C.J.—The question in this case is a very nice one, 

ltn7toD\eTatt‘c °f Pra^dure and the law of 

wtoft a, l f It is the first time I have met 

Tnf of tL othefnL ‘‘ has arisen in 

before us for d ' ^he circumstances under which it comes 

resDondent irlTT!? P^sent appeal ace these:—The plaintiff, 

Collector at r hn ^ a suit in the Court of the first class Assistant 
Sn BamandT"'’>«“ December, 1876, against Baghn 

interest 164-11-3 principal and 

1281 to'l282 fal ■ f of ooe-anna share in a zamindari estate from 

27th of Mav' 1878 “ade in that suit till the 

as against Ra'ehii M " Collector found the claim proved 

refefdant w^th „n .^1“' accordingly against that 

S Eai.i N Eaniit Singh was dis- 

aghu Nandan Ram, however, the defendant against whom tb& 
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decree had been given, appealed to the -Judge who, after inspection of the 
record of the Court of first instance and hearing the pleaders of the parties, 
ordered that Ranjit Singh, altliough he had been absolved by the first 
decree, should be made a respondent in the appeal before him, and the 
appeal thus supplemented was heard by the Judge and decided by him 
against Ranjit Singh, whom in his judgment he somewhat inaccurately 
calls an “ outsider,” but whom he nevertheless found accountable for a 
large [489] surplus, and he therefore decreed the appeal and set aside the 
order of the lower Court, thereby reversing the Assistant Collector’s 
decree. The Judge added to his order this remark ; “The effect of this 
decision will be that I give a decree in favour of respondent as against 
Ranjit for the amount claimed, viz., Rs. 164-H-3, with all costs, and 
interest thereon at six per cent, per annum.” 

Against this order of tlie Judge the present second appeal has been 
brought in which it is contended, among other things, that the Judge’s 
decree against Ranjit Singli was illegal, seeing that Ranjit held the decree 
of the first Court in his favour, and that decree, under the Limitation Law, 
Act XV of 1877, Sch. ii. Art. 152. had become final, seeing that the 
limitation period thereby prescribed, viz., 30 days, had expired before the 
filing of the appeal to the Judge, The two material dates are these, the 
27th of May, 1878, wlien the Assistant Collector’s decree dismissing the 
claim against Ranjit Singh was given, and the 10th of July following, 
when the appeal to the Judge was filed, so that 43 days had expired. 

This contention on the part of the appellant must be allowed. As 
a general rule there can be no doubt that a Judge under the present pi'oced- 
ure law, Act X of 1877, is acting within his powers when he orders a 
party in the position of tliis Ranjit Singh to be made a respondent in an 
appeal before him. Indeed, S. 582 read with S. 32 is to my mind 
sufficient for such a general conclusion. But in the present case there 
is this peculiarity, that the Judge, who must be taken to have known the 
law he was administering and the legal position of the parties in the 
matter in issue before him, was bound to take cognizance of the fact that, 
while he thought it desirable that Ranjit Singh should be made a party to 
the appeal, this same Ranjit Singh had obtained a decree in his favour in 
the suit which was the subject of that same appeal, and that since the date 
of such a decree the limitation period provided by law had run out, and 
that the appeal before him, so far as it impugned that decree, could not 
be entertained. Instead, however, of proceeding in this way, the Judge 
made an order as if Ranjit was a party properly before him. and which 
order therefore cannot stand. Whether such is a satisfactory state of the 
present law of procedure may perhaps be doubted, for it humbly appears to 
me [490] to be vary awkward and embarrassing that a power or discretion 
vested in a Judge for the purposes of justice may be defeated by another 
and almost contemporaneous law. The result is that the Judges order 
against Ranjit Singh comes to nothing and must bo set aside, and pro tanto 
the present appeal must be allowed with costs. 

Spankte, J.—The plaintiff, respondent, sued Ranjit Singh. Raghu 
‘ Nandan Ram, and others, defendants, for Rs. 164-11-3 principal and 

* interest, being the profits of a one-anna s’nare in a zamindari estate from 

^ 1281 to 1282 fasli. The question was whether Ranjit Singh or Raghu 

^ Nandan Ram, or both of them, owed the money claimed, and in what 

* proportion the sum sued for should be recovered. The first Court decreed 

r tho olftim in full ugaiost Kaghu Naodao Ram and dismisaod it in rdgatd 

^ to Ranjit Singh. The defendant Raghu Nandan Ram appealed, but plaint- 

t iff aooepted the deoreel whioh absolved Ranjit Singh and did not appeal 
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^om it as he might have done. The Judge found it necessary to make 

Kanjit bmgh a respondent, and having done so. he decreed the appeal of 

Kaghu ^^andan Ham and set aside the order of the first Court. He added 

these words,— The effect of this deci.sion will be that I give a decree in 

favour of respondent as against Eanjit Singh for the amount claimed. 

VIZ., Ks. 1G4-11-.3, with all costs, and interest at six oer cent, per 
annum. ‘ ^ 

It is contended in second appeal by Ranjit Singh that, as neither 

plaintiff nor Raghu Nandan Ram had appealed against the Munsifs decree 

2_ftj87= as regards him. no decree should have been passed against him in appeal; 

aind. Jur. ^he Munsifs decree absolving him from all responsibility, not being 

appealed, became final: the powers given by S. 582, Act X of 1877 are 

not applicable to the case, and if they were, the appeal as against appel¬ 
lant was barred by limitation. 

S. 582, Act X_of 1877. provides that the appellate Court shall have 
the same powers m appeal under Ch. xli as are vested by the Code in 

1 jurisdiction in respect of suits instituted under Gh. v, and 

by b. 587 the provisions contained in Ch. xli shall apply as far as may be 
to appeals under Ch- xlii. .^ter a suit has been instituted in the manner 

relating to parties and their appearances and acts), on or before the 
fiist hearing, upon the application of either party, to strike out the name 
of any party whether as plaintiff or defendant, improperly joined. By 

a nkinHff nnT f defendant, or any defendant to be made 

iofned ^'’Sht to have been 

Comtmav hp np defendant, or whose presence before the 

added TTnl, suit, be 

have been ‘ at liberty to add parties who 

appellate ComtTn ?l, 1’® ^ lower 

Baniit Sinnh t f 1 'l-s jurisdiction in making 

suit wat^'l'nirtv defendant in the 

ed by Taw withl w I ‘“’“‘i' “ ‘'®=l>°®<’®«‘. limitation presorib- 

are aSed^L^eL^dtnU fhafu; sen^f 

Cn only o^tirservil"/ f T'"^‘ '’® '>®®“®^ ‘® ^ave 

that" Te parties who r summons." It has been contended 

have been added on the i "J’.®'®®. s.re so added ’’ are parties whose names 

oatiL and hat t t., °® ‘h®ir “w® ^PP“- 

on its own aul tv nd S’ ° 

that the preceding clause showsTL"‘’'’Tlt‘cTause mnt'tl‘'° 

:piy tr^e‘’St to b:" 

fifth clause “all Dartifi <5 toH ^ ^ P^'^ty to such suit, and then follows the 

this co^nMon apSi to ''' 

appears to be more ingenious than successful Under all 
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circumstances it would be necessary to serve a summons on every pereon 
made respondent by a Court, to enable him if absent to appear and answer 
the appeal, and such a party appears to be of necessity one of those “par¬ 
ties whose names are so added as defendants,” that is to say, meaning “so 
added” under the clauses of S. 32 of the Act. At the same time the 
addition of a defendant to an appeal as respondent cannot override the law 
of limitation. In an appeal tlie appellant is for the time the plaintiff, and 
the respondent for the time defendant, and if Cl. 5, S. 32 applies at all. it 
carries with it the saving of S. 22 of the Limitation Act, XY of 1877. 
S. 22 provides that when, after the institution of a suit, a new plaintiff or 
defendant is substituted or added, the suit shall, as regards him, be deemed 
to have been instituted when he was so made a party. This being so, I 
am of opinion that though the Court of appeal, if it hold it desirable for 
the purposes of justice, in order to determine the appeal, might make any 
one a party to it, wlio was a party to the original suit, or represented a 
party to the suit, it would not bo able to decree the original claim as 
against the party so made a respondent, if the first Court had dismissed 
the suit in his favour and the plaintiff had not appealed against that part 
of the decree within the time prescribed by the Limitation Law. 

I would therefore hold that the Judge should have closed the case 
by decreeing the appeal of llaghu Nandan Ram and reversing the order as 
against him, with costs payable by plaintiff, and further tliat the Judge 
should also have dismissed the appeal as regards Ranjit Singh, with costs 
payable by plaintiff, as the latter ought to have appealed against him 
within the time prescribed by law. At the same time, I do not think that 
it was necessary in this case for the Court to make Ranjit Singli a party 
to the appeal as plaintiff had accepted the first Court’s judgment relieving 
him of liability, and the Judge had the record before him, which contained 
materials sufificient to enable him to determine the appeal of Eaghu Nandan 
Ram on the merits. I would decree the appeal with costs in favour of 
appellant, and not interfere with the rest of the judgment. 


FULL BENCH. 

Pbesent: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 

Spaiikie, and Mr. Justice Oldfield. 


Umrao Begam iJudyment-debtor) v. The Land Mortgage Bank of 

India {Decree-holder). [18th November 1879.] 

2 A. 451. 

Act XVinof 1S73 (N.W.P. Rent), Ss. 9, I7i-Rujht of occupancy tenanl-Transfer 
^Execution of decree. 

S. 9» N.W.P. Rent Act (XVIII of lS7a), does not prevent the land-holder from 
causing the sale, in execution of his owo decree, of the occupancy-rights of bis 
own judgment*debtors in land belonging to himself.—By the Full Bench, 
Spankie^ J, contra. 

[F*i 2 A. 73S (738); R., 2 A.W.N. 45, 7 A. 651 1852) (F.B.); D., 7 A. 511 (513).] 

H. B.— This decision affirms the decision in 1 A. 547. for which see p. 431, supra. 

In this case an application for the review of a judgment passed by a 
Oiviflion Bench of the High Court (Peakson and Oldfield, JJ.) on the 
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2nd January, 1878 (l), having been granted by the learned Judges of that 
Bench, those Judges referred to the Full Bench the question whether the 
view taken in that judgment, viz., that S. 9 of Act XVIII of 1873 was 
enacted in the interest of the landlord and was not intended to bar a sale 
made with the landlord’s consent, was correct or not. 

JUDGMENTS OF THE FULL BENCH. 

[452] Stuaht, C. J.—This is a reference to the Full Bench of the 
Court by a Division Bench (PEARSON, J., and OLDFIELD, J.) to whom an 
application for a review (2) of judgment had been presented. The Division 
Bench had held that S. 9 of the Bent Act XVIII of 1873 did not prevent 
a zamindar, who was the holder of a decree against a tenant with a right 
of occupancy, from attaching and selling in execution of his decree his 
judgment-debtor s occupancy-right. In the course of the hearing before 

7;^; Court in the case of 

AOlakh Uni V. Udit harain Uai (3) was referred to. In that Full Bench 

case It was he d by a majority that the right of an occupancy-tenant was 

only transferable by sale in execution of a decree, where the decree-holder 

was a co-sharer by inheritance in such right. I agreed with the majority 

so far, but I went further and held, and still hold, that the right to enforce 

egal process by execution of any decree against such property quantum 

valeat cannot under any circumstances be taken away unless'bv express 

words to that eflect and I referred to S. 171 of the Rent Act to which the 

?hp ml 7 t'irected as strengthening mv view of 

not ZL circumstances, I could 

for 1. r ” « 

fei n nTo p-9 connection with S. 171 allows the trans¬ 
it anvfwH decree against the tenant in the hands 

I am laihshit p®®‘'®®'*'older. Nor in so expounding the law do I consider that 
iZ . e fo ‘ On the contrary, I am 

nst s o ^ 5" r ® decrees in their hands 

can he execute 1 ° judgment-debtors, and which decrees in my view 

which ifis dZ ‘''8'’^ “d interest in property 

therefore refol Thr"'' ’’"r’ ^e worth. I would 

ed and affirm the lulfog o" t^SZ'SnVh 

Benoi, case is'nof''' 1 ® judgment in that FuU 

say that'■ I mnsMePl?h tT‘'® P'^rticular. I am there made to 

be a general 1x11 ol be understood to 

It should havehpp “ particular words which go before." 

Pearson go before.” 

XVIII "of 1=173 Vn Pin ^ that it was tho intention of S. 9, Act 

co-sharers bv inhpvii- o^^cupancy-tenants to transler their rights to 

rwner. But !t i d^'consent of the land- 

absolutely a transfer of such intended to prohibit 

the land-ownpr wnc -ir tenants to anv person to whom 

olrcar ou t dlfr ir"® be made. A land- 

rent and make over fh execution of a decree for arrears of 

(2 The ^ ^ supm. 

opposed to ihe^express provisions j judgment was 

to be transferable amone thponcKaJo which declared the holding of the tenant 

to the spirit, and defeated the object of thp ^ 1 ' i*'*- judgment was opposed 

occupancy. ^ ^ *^“0 law relating to tenants having a right of 

(31 1 A. 353 = 1 Ind. Jur. 705-which see at p. 278, supra. 
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transfer of the holdinf* be arranged and effected between the defaulter and 
another person with the land-owner’s consent ? In such a transaction 
there appears no moral turpitude or political evil such as to warrant the 
Legislature in forbidding and repudiating it as essentially bad and declar¬ 
ing it to be null and void in law. On the contrary, such a transaction 
appears Co be of an innocent, unobjectionable, and convenient nature, and 
incapable of harming anybody. It seems also, as the judgment which 
it is sought to review observed, unreasonable to hold that a land-owner 
should not be at liberty to cause the sale in execution of his own decree 
of the occupancy-right of his own judgment-debtor in land belonging to 
himself, if he be willing to accept the auction-purchaser as a tenant. 
Although the terms of S. 9 are not qualihed by any reference to the 
consent of the laud-owner, wo are yet bound to construe them in such a 
reasonable [454] manner as to avoid absurd conclusions. I therefore 
adhere to the view expressed in the judgment of the 2nd January, 1878. 

Spankie, J.— We muse, I think, accept the strict terms of S. 9 of 
the Rent Act. The rights of tenants at fi.xed rates are heritable and 
transferable. But no other right of occupancy shall be transferable by 
grant, will or otherwise, except as between persons who have become by 
inheritance co-sharers in such right. It seems to me that to allow sales, 
provided that the landlord consents to thorn, would be law-making on the 
part of this Court, We sliould practically add to the section a proviso 
which the framers of the law and the Legislature might have introduced, 
when the Act was passed, had they been so minded. I would therefore 
say that S. 9 bars a sale made with the consent of the zamindar, which, 
without reference to his consent, is prohibited by the terms of the section, 
except as between persons who have become by inheritance co-sharers in 
the right, the subject of the sale. 

Oldfield, J.—The question raised in this case is whether the sale 
in execution of a decree of a Civil Court of the rights and interests of a 
tenant having rights of occupancy made at the instance of his landlord, 
who has obtained a decree against him, is valid so as to convey any rights 
or interest to the purchaser. S. 9 of .A.cb XVIII of 1873 is relied on to 
show that such a sale is invalid. That section is as follows : “The 
rights of tenants at fixed rates shall be heritable and transferable : no 
other right of occupancy shall bo transferable by grant, will or otherwise 
except as between persons who have become by inheritance co-sharers in 
such right.” If this section is to be taken to mean that a landlord may 
not bring to sale his tenant's rights in his holding in execution of a 
decree of a Civil Court obtained against him, it can only be by interpret¬ 
ing this section as absolutely and without qualification forbidding and 
rendering void all transfers outside the limitation prescribed under what¬ 
ever circumstances they have been made, whether with the consent of 
the landlord, the tenant, or of both, and if so. such a transfer will 
necessarily be void although made with the consent of both landlord and 
tenant. It seems to me impossible to suppose that this was the intention 
of the law. The object of this section was, I apprehend, to define the 
extent of a tenant’s interest in his [453] holding as opposed to the land¬ 
lord’s, and settle what had been a vexed question, bow far a tenant has 
the power, without the consent of his landlord, to transfer his holding. 
The section refers to transfers made by the tenant indejjendently of the 
landlord, and it was not intended to disallow transfers when made with 
the consent of the landlord, or at his instance, as in the case before us, 
in execution of a decree of the Civil Court, when there is otherwise 
nothing in the law forbidding a tenant’s rights to be sold in execution of 
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such a aecree. Ifc will be seen that the effect of S. 9, Act XVIII of 1873, 
is to give a larger property in their holdings to tenants at fixed rates than 
it gives to the tenants with rights of occupany, and a larger property to 
the latter than it gives to mere tenants-at-will. The first class can 
transfer their holdings at their own pleasure, and the second class can only 
do so under limitations. The distinction between the different powers of 
transfer in different classes of tenants is intelligible only when we ascribe 
it to the desire to protect the landlord against transfers at the will and 
pleasure of his tenants. It is certain that the Rent .Act does not extend 
to the tenants any absolute right to be maintained in their holdings 
against their landlords. Tenants with rights of occupancy are not 
protected against being ejected from their holdings by their landlords in 
execution of decrees for arrears of rent obtained against them by their 
landlords, and it would appear that the landlord might, if so disposed, 
bling to sale his tenant s interest in his holding in execution of a decree for 
rent, under S. 171 and following sections of Act XVIII of 1873. I see no 
reason to suppose that it was the intention of S. 9, Act XVIII of 1873, 
to invalidate the sale in the case before us. 


APPELLATE CIVIL. 


Present: 

Sir Hobert Stuart, Kt., Chief Justice, and .Vr. Justice Spankie. 


Harbhaj and others {Plaintiffs) V, Gumani and another 

[Defendants). [18th November 1879.J 

2 A. 493. 

Wajib-ul-arz—Absent share-holders—Trust. 

All entry m an administration-paper that absent share-holders shall, on their 
return to the village, have their shares surrendered to them by their present 


r constitute a valid trust in favour ot such absentees, 

tbougo It may be evideoce of such a trust. 


nUtcibe regarded as evidence of a pre-existing trust or as an 
SQuiission of such trust by the occupiers. 


[R., 3 A. 468 (4B4), 13 C.P.L.R. 99 (101).] 


JUDGMENT. 

asserted that Amir Chand and Sarhu, (l) 
some thirty-Uvo yeai^ ago, made over their zamin-[498]dari share and 

wh^Bn“th ‘he father of defendants, on condition that 

In‘-etei-ned to the village they would he allowed 
in San^ias and his successors had all along remained 

nanLs werT'l admitted the trust when the settlement 

hefrs o Am n ^ Sambat, and are 

share The d f 4 Sarhu, but defendants refused to surrender the 

Bamias in^tf ^as made over to 

havT heM ih ^ Amin Chand and Sarhu: Ramjas and they (defendants) 

was barved 1-,^ P.^Py y adversely to plaintiffs for forty years, and the suit 

to defendant/ir'n^ Sarhu owed nearlv Es. 600 

Lr^ as Ke^^ broke down and could not pay the Government revenue: 
Bamias held possession for eight years and paid it: when he asked Amin 


(1) from whom they were descended. 
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Chand and Sarhu to pay him their debt they left the village, and since 
then the possession of Ramjas and defendants has been adverse. The 
Munsif decreed the claim for the land and dismissed it for the house. 
He held that the administration-paper provided for re-entry. The Judge 
in appeal has reversed the Munsif’s decree, holding that there was no 
satisfactory proof that Sarhu and Amin Chand intrusted their property to 
defendant’s father Ramjas : parol evidence after such a time was not good 
for anything, and the administration-paper was not a proof of the trust: 
it recites that absentees or their descendants may on their return re-enter 
on their lands: the community assented to this, but any one could recall his 
consent: the entry is no proof that any one in possession of the share of an 
absentee held it as a trustee; tlie possession of the defendants was 
shown to have been adverse, and to have been so for at least twenty 
years. 

We are not disposed to interfere The finding as to the adverse 
character of the possession of defendants is one of fact. A village adminis¬ 
tration-paper does not necessarily constitute a valid trust. It might be 
evidence of a trust, but in this case, as regards the share in dispute, the 
persons entered as “absent shareholders” were neither present in thh 
village when the settlement was in progress, nor were they assenting par¬ 
ties to the arrangement recorded in the administration-paper. The 
arrangement as to the re-entry of an absentee was made amongst the co¬ 
sharers present in the vil-[496]lage ; possibly the main object in making 
it was to secure peaceable possession to those in occupation of the shares 
of absentees. In this administration-paper there is also a proviso that no 
owner who is a defaulter as regards Government revenue will be re¬ 
admitted until lie pays up the arrears due by him. If an administration- 
paper containing a clause (I)such as that before us is to be regarded as 
constituting a trust, it would appear to be a trust created by the share¬ 
holders of the estate, ostensibly for the benefit of absentees, though the 
latter really derive no present benefit from tlieir land remaining in the 


1879 

Nov. 18. 

Appel¬ 

late 

Civil. 

2 A. 493. 


(1) Clause of administration-paper, dated 7—I—-1869, whereon the plaintiffs relied 
as establishing the alleged trust: 

“ Clause 16—Absent share-holders; the following persons arc at present absent from 
the village : (hero follows a list of absent shareholders, the entry relating to the plaint- 
iffs being as follows) 


Thoke. 

Absent 

ehareholdets. 

Present 

occupier* 

1 Period of 
’ ftbsonce. 

f 

•Present residence of 
1 absent shareholder. 

Thirteen biswas 
Thoke of 

Bamjas. 

1 

Harbbaj and 
Hansa.sonsof 
Amir Chand, 

1 andDyaRam, 
son of Sarhu, 
Jats. 

Ramjas, son of 
Amir Cband, 
Jat. 

Twenty-two 

years. 

1 

1 

Mouza Dborana, 
Parganga and 

Tabsil Gobana, 
Zila Roblak. 

1 


1 ” Whenever the absent shareholder, or his descendants, returns and settles in 

I the village, he shall immediately be put in possession of bis property without taking 
any account of profit or loss ; the person occupying the property shall not object to 
I relinquish his occupation of the said property : if from any cause the share of the pre- 

i sent occupier is transferred ; the property of the absent shareholder shall be hold by the 

^ brother of the present occupier or by one belonging to the same stock : whenever the 

absent shareholder, or bis descendants, returns and settles in the village, effect will be 
' given to the above condition ; if any absent shareholder is a defaulter in respect of the 

^ Qovemmeat revenue, he or bis descendants shall pay the same, before they become 

/ entitled to obtain possession.” 
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possession of the shareholders in the estate, whereas the shareholders 
are at once benefited by taking up the shares of the absentees which they 
may po.ssibly be never called upon to surrender without, as in this case, 
the institution of a suit. Moreover, the arrangement may be one which 
the shareliolders actually present when it is made may afterwards, if they 
please, revoke, or omit to record in a future settlement. However this 
may be. it is sufficient in this case to say that the Judge has not acted 
eiioneously in refusing to accept the administration-paper as conclusive 
evidence of a trust, and wo must not overlook the nature of this claim as 
stated in the plaint. The claim of the plaintiffs was that thirty-two years 
ago Amm Chaod and Sarhu made over their share in trust to Ramjas, so 
that it is not pretended that tlie trust was raised by the administration- 
paper : that paper is relied on as evidence of the trust, and an admission 
by the parties who signed it that there was a trust, But there is no such 
admission of any actual trust as that set up by the plaintiffs. There was a 
long list of absentees, and amongst them are die plaintiffs, as sous of 
Amm Chand and Sarhu. The declaration is general that any absconding 
parties returning to and settling in the village shall immediately be put in 
possession : the occupants shall not object to relinquish their holdings. 
Thei^ is no declaration of any pre-existing trust as between the absentees 
and the occupants of their shares individually. We accept the finding 

f. A" there is no evidence 

dipir cl-. ^ ® claim that .\min Chand and Sarhu personally intrusted 

dL^ssSTvith costs'''^™ " 


Sir Jamea W. 


PRIVY COUNCIL. 

Present: 

Colvih, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Bobert P. Collier. 
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Judicial Commissioner of Oudh. 

Eani Lekraj Kuae i). Baboo Mahpal Singh 
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Eani Eughubuns Kuar v. Baboo JIahpal Singh 

[25th November 1879.] 

{Two Consolidated Appeals) 

Pr^f'JfT't^": 5^3=4Saraswa.P,P.O,J,93. 

Ss{ “immistration-papers, admissibililp of-EvidenaAe 

OudhtxdXntdauthSryirom 

tration-papers, directed to be made hj 

Settlemeut Officer's subordinate, and not by htSlt a^re' 
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i 


!» 

t 

1 ' 

i 


Semble. Even if such piipers were to be treated only as the recorded opinions 
of those likely to know the custom, they would be admissible iu evidence under 
S. 48 of the Act. (2 N.W.P.H.C. 395, Appr.) 


1879 

Nov. 25. 


These were consolidated appeals from judgments of the Commissioner 
of Lucknow, and of the Judicial Commissioner of Oudh, respectively, 
pronounced in 187G. 

JUDGMENT. 


Privy 

Council. 


[749] Sir M.E. Smith: —The question in this appeal is, whether the 5 C. 7M =8 
plaintiff, Baboo Mahpal Singh, or one of the defendants, Rani Rughubuns Suth.P.C.J. 
Kuar, is entitled, as the next heir to Udit Pertab Singh, one of the talookdars j 

of Oudh, to the talook of Surajpur. and another talook, of which Udit Pertab 
Singh died possessed. Udit died without male issue, leaving a widow, since ®3=6 
deceased, and an only daughter, the defendant Rughubuns. The plaintiff is C.L.R. 393=# 
the nearest male relation of the deceased talookdar, standing in the position Saraswati’a 
of first cousin once removed. On the death of Udit Pertab Singh, his p.c.J. 93 . 
widow Subhraj was put into possession of the talooks in dispute; but 
under a compromise with Rani Lekbraj Kuar. the stepmother of the 
deceased talookdar, the possession was given up to Rani Lekhraj. That 
was the state of things when the present plaint was brought, and Rani 
Lekhraj Kuar was alone made the defendant. The first judgment in the 
case was given by the Deputy Commissioner, when the Record was in this 
state. On an appeal from his judgment, the Commissioner directed that 
the daughter, Raui Rughubuns Kuar, should be joined as a defendant, and 
remanded the case to the Deputy Commissioner, directing a new issue, 
which was necessary in consequence of her being brought into the suit. 

That issue in substance was, wliether the plaintiff or the daughter was the 
next heir to Udit Pertab Singh, and entitled to succeed to his estate. 

There can be no doubt that, by the general Hindu [7S0] law. which would 
prevail in the absence of any special custom, the daughter would have been 
entitled to the inheritance of her sonless father. The question which is 
raised in the cause, and by the issue which was joined after Rughubuns 
bad become a defendant on the Record, is, whether, in the Bahrulia clan, 
to which this family belongs, a custom exists to exclude daughters from 
succeeding to the inheritance of tlieir father's estate. 

Other questions were raised in the suit, but the only question which 
remains to be determined is, whether the evidence which was given by the 
plaintiff bo support that custom was properly admissible? This e\ndonc 0 
consists of anumberof u;ayf6-w^-ar^, or village administration-papers, which 
state, in a manner which will be hereafter adverted to, a custom to the 
effect that daughters are excluded from inheritance in the Bahrulia clan. 

There is no doubt that, if those papers are properly admissible in evidence 
as proof of the custom, Rughubuns, the daughter, would bo excluded by 
the custom stated in them. These tcajib-ul-arz, or village-papers, are 
regarded as of great importance by the Government. They were directed 
to be made by Reg. VII of 1822, and it may be as well to read the lan¬ 
guage of it before adverting to the objections which have been taken to the 
reception of the papers in the present suit. The 9th section is, “ It shall 
be the duty of Collectors, and other officers exercising the powers of Col¬ 
lectors, on the occasion of making or revising settlements of the land revenue, 
toonite, with the adjustment of the assessment and the investigation of the 
extent and produce of the lands, the object of ascertaining and recording the 
fullest possible information in regard to landed tenures, the rights, in¬ 
terests, and privileges of the various classes of the agricultural community. 

For this purpose their proceedings shall embrace the formation of as 
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accurate a record as possible of all local usages connected with landed 
tenures, as full as practicable, a specification of all persons enjoying the 
possession and property of the soil, or vested with any heritable or 
transferable interest in the land,” and other purposes are referred to in 
this section. Then in the latter part of it there occurs this passage; 

The information collected on the above points shall be so arranged and 
recorded as to admit of immediate [751] reference hereafter by the Courts 
of Judicature.” It is stated by the Judicial Commissioner that officers in 
administering the Provinces of Oudh were directed to be guided by the 
spirit of this amongst other Regulations. 

The papers which are objected to were offered in evidence and received 
by the Courts under tho 35th section of the Indian Evidence Act, 1872. 
The section is this : “ An entry in any public or other official book, regis¬ 
ter, or record, stating a fact in issue or relevant fact, and made by a public 
servant in tho discharge of his official duty, or by any other person in 
performance of a duty specially enjoined by the law of the country in 
which such book, register, or record is kept, is itself a relevant fact." 

The manner in which these village papers were made up with respect 
to tho custom, appears to he, that the officer recorded tlie statements of 
persons who were connected with the villages in the pevgunnah in which 
this tnlook is situate. Some of the persons whose statements were taken 


\voro the proprietors of vill.iges in the talook; others appear to be tho pro¬ 
prietors of villages not in the talook, but in the pergunnah. The Record 
contains translations of the u'djib-ul-civz, but not of the whole contents of 
the papers. Extracts from them only are printed, and these extracts show 
that tlie persons giving the information made statements, which are con¬ 
tained in paragraph 4, declaring the existence of the custom in question. 
These documents are entered on record in the office, and they must be 
taken upon the evidence to have been regularly entered and kept there as 
authentic u'ajib-ul-arz pn\)evs. The objections which were taken to their 
reception ai;e stated in the judgment of the Judicial Commissioner, and 
aie these. Exception was taken to these documents on the part of the 
daughtei on the ground that they were not prepared or attested by the 
Settlement Officer in person as required by Reg. VII of 1822, and that 
they relate to matters which the Settlement Officer had no jurisdiction to 
include in tliem. Those are the only objections which are stated by the 
Judicial Commissioner to have been made. A further objection which was 
relied on by Jlr. Cowie appears also to have been taken by the daughter[752] 
m the course of the proceedings, viz., that she was not bound by the state¬ 
ments m question, inasmuch as she was no party to the making up of the 
wajib-td-ayz. Before dealing with these objections, it will be convenient to 
refer to what the Commissioner says of the documents. He says: “These 
are officia records of admitted customs all properly attested.” It must 
t^refore he taken that they are official records kept in the archives of the 
office, and that they are authenticated by the signatures of the officers 
who made them, that being what their Lordships understand from the 
statement of the Commissioner that they are all properly attested. 

Ifie first objection, and the one most relied upon, is that these papers 
were not prepared or attested by the Settlement Officer in person. We 
Precise information of the manner in which the Regulations were 

menHnnf^l the Judicial Commissioner, as already 

S be K ^^^™i»^istering the Province were directed 

Lie amongst other Regulations, but they 

ro LHnt T that they could not be 

ed down, because the Regulation in question refers to GoUectors, and 
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there are no Collectors in the Province of Oudh. Therefore, in applying ^379 
this Kegulation in its spirit, we must substitute for Collectors and their 

subordinates the persons who were performing the duties which would _ 

have fallen upon Collectors in the parts of India to which the Regulation 
originally applied. These would be the Settlement Officers, or those PRIVY 
subordinate to the Settlement Officers, who were employed in making or COUNCIL. 

revising the settlements. The words of the Regulation are“ It shall be _ 

the duty of Collectors and other officers exercising the powers of Collectors, 
on the occasion of making or revising settlements of the land revenue," 8 C- 7M-8 
to make up the papers. When documents are found to be recorded as Suth. P.C.J. 
being properly made up, and when they are found to be acted upon as 704 = 7 I.A. 
authentic records, the rule of law is to presume that everything had been 
rightly done in their preparation, unless the contrary appears. Upon this 
objection the Judicial Commissioner makes the following observation: 

“ The mere fact then that tlie Settlement Records of this Province were Saraswati’s 
prepared and attested by officers subordinate to the Settle-[763]raent P.C.J. 93. 
officer, and net by the Settlement Oflicer in person, cannot be accepted as 
in any way invalidating the records themselves." He was of opinion 
that the officers who obtained this information, and who attested the 
record of what they had obtained, were officers subordinate to the 
Settlement Officer, and this being so. their Lordships think that the 
Judicial Commissioner was right in holding that the icajib-ul-nrz were 
prepared by the proper officers, and tliat this first objection ought not to 
prevail. 

If then these documents were made by proper officers, is there any 
valid objection to receiving in evidence the information which they record ? 

The objection taken and referred to by the Judicial Commissioner does 
nob very precisely hit the point which has been argued at the Bar. He 
says, “ The objection was that they "—that is, the administration-papers 
—“relate to matters which the Settlement Officer bad no jurisdiction to 
include in them." That objection seems to their Lordships to be unfound¬ 
ed. The officers who were to make the enquiries were directed to 
ascertain and record “ the fullest possible information in regard to landed 
tenures, the rights, interests, and privileges of the various classes of the 
agricultural community. For this purpose their proceedings shall embiace 
the formation of as accurate a record as possible, of all local usages 
connected with landed tenures." This custom of the Bahrulia clan 
relating to the mode of inheritance in the clan seems clearly to be a usage 
of the kind which the Regulation requires the officer to ascertain and 

record. 

The objection which has been argued is, that the papers, upon the 
face of them, do not show that the officers had passed any judgment 
upon tho information they received, and contain no record of their 
opinions or findings upon them. It is true that no express statement of 
the opinion or finding of the officers appears upon the papers, but their 
Lordships think that the fact that the officers recorded these statements, 
and attested them by their signature, amounts to an acknowledgment by 
them that the information they contained was worthy of credit, and 
gave a true description of the custom. Suppose the papers had had a 
heading such as the following: “The usages of the Bahrulia clan appear 
in the information recorded below.” This would undoubtedly be an ex¬ 
pression by the officer of his opinion that [754] the statements contained 
a correct description of the custom. Then, when we find that the 
statemeDts are recorded and authenticated in the manner that has 
been mentioned, and placed in the Government Records, ought it not to 
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be implied that the officer has in effect affirmed that the information 
embodied in tlic recorded statements was true, and described an existing 
custom Their Lordships think that such an implication may in this 
case l)e properly made. 

The Indian Evidence Act has repealed all rules of evidence not con¬ 
tained in any Statute or Regulations, and the plaintiff must therefore 
show that these papers are admissible under some provision of the Indian 
Evidence Act. That relied on is the 35th section, which has been already 
read. It is necessary to look at the precise terms of this section ; and for 
the present purpose it may be read: “An entry in any official record 
stating a fact in issue or relevant fact, and made by a public servant in 
the discharge of his official duty, is itself a relevant fact.” There 
;can be no doubt that the entries in (jnestion, supposing them to bear the 
^construction already given to them, state a relevant fact, if not the very 
fact, in issue, viz., the usage of the Bahrulia clan. If so, then, the entry 
having stated that relevant fact, the entry itself becomes by force of the 
section a relevant fact; that is to say, it may be given in evidence as a 
relevant fact, because, being made by a public officer, it contains an 
entry of a fact which is relevant. 

Tlieie is anothoi- ground upon which it is said that these entries 
would be admissible. Supposing that these papers were not to be treated 
as records themselves describing the custom, hut as recording onlv the 
opinions of persons likely to know it, the -IStli section would appear in 
that view of the entries to make tliem admissible. The 48th section 
IS, When the Court has to form an opinion as to the existence of any 
general custom or right, the opinions, as to the existence of such custom 
or right, of persons who would be likely to know of its existence, if it 
existed, aio relevant. Then, if opinions of this nature were relevant, the 
entry of such opinions in an official record is itself a relevant fact, which 
makes the entry admissible. There may be doubt whether, what for the 
prosen purpose are assumed to [755] be opinions, would fall under the 
48th clause, or the 49tl,, which is as follows, and refers to family usages: 

nnJhn"! ‘'f to foi'm an opinion as to the usages and tenets of 

I l! “f?" opinions of persons having special means 

of 1 nowlodge therein are relevant facts." It is enough for their Lordships, 

itholit giving an opinion on this last ground, to rest their decision as to 

billtfo^Z n ° ground. Placing the admissi- 

haveM■ r oot appear to 

Len tc del ^ h"' of this description, for it had 

North-Western Provinces that 

miTt'^ase ‘is ffiu Min proof'^of village customs. 

High Court E^rtl page 39^ North-Western Provinces 

the m^kin^^ 

them She i^f nn 1 the statements in 

thi: Thov 1 concluded by 

disnutini? tbo m f ^stop her from asserting her right or 

evideLe ^bay are only received as 

be rebutted Nn* ° i-be statements in them may 

tbe^rdefendanU fn^^ Siven on the part of either of 

ships cannot but nk custom did not exist, and their Lord- 

have been east 1 h nothing could 

property which wm iT ° proof of descents and succession to 

y. ch would negative it. It appears that there are numerous 
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villages in bins talook, and more in the pergunnah ; the Bahrulia clan is a 
large one, and, if the custom did not exist, the defendants must have had 
means, to be obtained without difiiculty, of disproving it. 

Their Lordships, therefore, think that these administration-papers 
were properly admitted in evidence, that the objections made to their 
reception have failed : and that being so, it is not disputed that they 
contain full proof of this custom. 

Their Lordships are of opinion that the judgments of the Court [755] 
below are right, and they will humbly advise Her Majesty to affirm them, 
and to dismiss the appeal with costs. 


PRIVY COUNCIL. 

Present: 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 

Sir B. P. Collier. 


1879 

Nov. 25. 

Privy 

Council. 

5_C_7M=3 
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704=7 I.A. 
63=6 
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In the matter op F. W. Quarry. [25th November 1879.] 

2 A. 511=7 LA. 6 = 4 Saraswati's P.C.J. 99. 


1879 

Nov. 25. 


1. Suspension of pleader for misconduct—Act XX of 1S65—Special leave to appeal— pjjjyy 

Expiry of period of suspension. 

Where a pleader w.as suspended for professional misconduct, and the period of COUNCIL. 

suspension had considerably expired, before application was made for special- 

leave to appeal against his suspension, that in itself would form some ground 
why their Lordships should not accede to the application ; but, if the eDect of Z A. 511 =7 
the order of suspension bad been to inflict, upon the character of the applicant. i ^ 
a lasting stigma, and there had been a clear miscarriage of justice shown, the ' ' 

•fact that the period of suspension had expired would not alone have sufiBced to Saraswati’s 
refuse the application. P.C.J. 99. 

2. High Court's finding on question of fact. 

Where the High Court, acting regularly within their jurisdiction, come to the 
conclusion, from facts placed before thorn, that a pleader is guilty of profes- 
sional misconduct, and suspend him from practice, and there are no materials 
to show that such conclusion, on a pure question of fact, is wrong, or even 
where there is some doubt on the subject, the Judicial Committee will refuse to 
grant special leave to appeal. 


JUDGMENT. 

[812] Sir J. W. Colvile.— This is an appeal made to the discre¬ 
tionary power of the Court to grant special leave to appeal against an 
order of the High Court dated as long ago as the 3rd of April, 1879, 
whereby the petitioner was suspended for three months from practising 
as a vakil. The period of suspension has obviously expired considerably 
before the time at which this application is made, and that in itself forms 
some ground why their Lordships should not accede to the application. 
Their Lordships, however, do not mean to go so far as to say that, if the 
effect of the order had been to inflict upon the character of the applicant 
a lasting stigma, and there had been a clear miscarriage of justice 
shown, the fact that the period of suspension had expired would alone 
have induced them to refuse this application. But it appears to their 
XiOrdships after bearing the statement at the bar, and reading the pro* 
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1879 ceeclings which have been filed in support of the application, that the 
Nov. 25. boio\v acted within its jurisdiction ; that upon the complaint of 

— Ml’. Lullock. the Judge of the Small Cause Court, they formulated certain 
T>T.rvv clPD-ges which, if substantiated, would have justified theirorder, 

1 idw that a rule to show cause was served upon the applicant, that he put in 

CorxciL. that there were affidavits filed on both sides, that the Court 

- heard both parties, and having heard both parties made the order which 

2 A 511 = 7 of. Their Lordsliips think that the Court acted 

junsdiction when they found upon the evidence that ground 
LA. 6 = 4 was made out iijion which the rule should he made absolute, or rather 
Saraswati’s that enough had been made out to justify them in suspending the appli- 
P.C.J. 99. cant for the time or which they did suspend him from practice, and so 
fai as their Lordships can judge from the materials before them, thev are 

^ conclusion. It would not 
. e follo\\ed eien [513] if their Lordships liad entertained more doubt 

aetinn^rp^T^^l’ ‘*'cy would have granted an appeal against Judges 

The -fnn^pn in ^ 'll ^ J"^''®'^‘ction upon a pure Question of fact 

Ihe application must therefore be refused. 
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which the’mortgTgelTa?tVeniov*'mpr^^ ^ mortgage, und( 

constituted a valid and legal contn^S^ interest, would hav 

account for siuch profits But nnA ?i.' mortgagee was not bound t 

hnutedtol2g.rL?. and se^^^ 

or indirectly for higher rate of j ® avoided if they contracted direct! 

taking of accounts between mortgagor'and^moJtgager'' 

2. Rendering o/accounts whether and when necessary. 

There is nothing in Rpo VYYnr t 

mortpgee to file accounts whether it compulsory for tb 

•ng the rights of the parties in the suit purpose of determin 

it the contract had''Lermaa'e'in*'I!,° '■* “ stipulation to the contrarj 

fiiving the mortgagee .fhinLr r«;'’"r”“^ andasacontrivanc 

the law. fa's of interest than he is entitled to node 

They may be also ai. 

possession are fluctuating in received by the mortgagee ii 

validity of the contract for interest ’ enable the Court to decide on tb 
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Where, therefore, under the terms of a deed of mortgage, the only sum that 
the mortgagee was to receive, over and above the interest allowed by law, was a 
fixed amount found to be necessary for costs of collection of the village jama, 
held, that a clause in the deed, making the rendering of accounts unnecessary, 
was not improper; and that the mortgage-deed was a sufficient answer to a suit 
based on the supposition (contrary to the terms of the agreement) that, if the 
accounts be taken, the mortgage would be found to have been discharged by 


1879 

NOV. 27. 


Privy 


debiting the mortgagee with the balance remaining over and above the interest, COUNCIL, 
or so much of the balance as ho could not account for. 


tR., 5 A. 419 = 3 A.W.N. 43,] 


2 A. 593=4 


[595] Sir J. W. Colvile. —This is a suit brought by the purchaser u. 257 = 3 
and assignee of a mortgagor’s interest against the purchasers and [696] guth. PC.J, 
assignees of the mortgagee’s interest. The mortgage-deed between the I ^ 

original parties was dated I6th January, 1852. It was a mortgage of 
what was called the interest of certain taluqdars ; the amount®^=® C.L.R, 

of that malikana being, during the pendency of the then settlement, a fixed 257=4 
and known sum. The mortgage-deed contained this stipulation; “ Wesaraswati’s 
hereby make a written agreement that the said mortgagee having taken p q j 
possession of the mortgaged villages, with all the powers enjoyed by us, 
may on bis own authority collect the jama fixed by the Government from 
the villages of the ilnqa, and himself pay the revenue to the Government, 
instalment after instalment, according to the usage in the pargana; that 
he may bring to his own use the income of the Duilikana due to us, credit¬ 
ing every harvest Rs. l,Go 6 per year as interest on the amount of con¬ 
sideration on this mortgage, at the rate of one per cent, per mensem, and 
take the remainder, Es. 060 , the surplus of the malikana, as his own 
collection fee and pay of the agent and peons employed for making collec¬ 
tions in the villages ; that is, he may credit the income of the malikana to 
the payment of two items—one, the interest on the mortgage-amount, 
and the other the expenses incurred in making collections in the villages; 
for we have agreed that the amount of interest of the mortgage considera¬ 
tion, and the expenses of making collections in the villages, should be 
equal to (or cover) the malikana profits, and we have no longer any right 
to claim a rendition of the account of mesne profits accruing during the 
time of the mortgagee’s possession.” 

The principal question raised by the present appeal, and argued by 
Mr. Doyne at the bar, is whethei- tliis agreement is sufficient to deprive 
the plaintiff of his statutory right, under the 9th and lOth sections of Re¬ 
gulation XXXIV of 1803, to call upon the defendants to render the account 
mentioned in those two sections. A preliminary question however arises as 
the legal validity of the agreement. There can be no doubt that such a 
contract would previous to that Regulation have been a good and legal 
contract, and that it would, under the law as it now exists since the repeal 
of the usury laws, be also a good and legal contract, it being an old and 
well-known customary form of mortgage that the mortgagee should take 
the mesne profits in lieu of interest, and so be saved from [597] having 
to account for them. But there can be, on the other hand, no doubt that 
at the time when this mortgage was made the law by which the contract 
was governed was otherwise ; that the Regulation had limited the rate of 
interest to twelve per cent., and contained provisions under which securities 
niight be avoided if they contracted directly or indirectly for a higher rate of 
interest; and that the taking of the accounts between mortgagor and mort¬ 
gagee was regulated by the 9th and lOth sections. Therefore if the stipu¬ 
lation in question had been made in evasion of the usury law introduced 
by the Regulation, and as a contrivance for giving the mortgagees a higher 
rate of interest than that to which they were by law entitledi it would 
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have been a bad eontracfc, and could not have prevented the accounts from 
being taken in tlie usual manner. In the present case, however, both the 
Indian Courts have found in favour of the legal validity of the stipula* 
tion as will presently be more fully stated. It has. however, been con¬ 
tended that, liowever this may be. a mortgagee cannot by contract relieve 

himself from the statutory obligation of tiling accounts under the 9th and 

10th sections ; and this is the principal, if not only, point raised bv the 
appellant. 

Their Lordships are of opinion that this contention is not well-founded. 
There is nothing in the Regulation which says expressly that the accounts 
must be filed whether they are required for the determination of the 
rights of the parties in the suit or not. On the other hand the loth section 
says: ISothing in this Regulation lieing intended to alter the terms of 

contract settled between the parties in the transactions to which it refers 
(illegal mteiest excei)ted). the several provisions in it are to be construed 
accordingly; and any question of right between tiie parties is to be 
regularly brought before and determined by the Courts of CivilJustice” 
It IS under this enactment that the Courts below have tried and determined 
the validity of the stipulation in question. They have found that it is not 
in tne na ure of a contract for interest; that there was no evasion there- 
b> ot the law, or any contract to give usurious interest; that the Rs. 565 
constituted a percentage which was bond fide agreed to be allowed to the 
moitgagees foi the expense and risk of collecting: and which, being only 
1 rSQRl ’certainly neither exorbitant nor unusual. Having 

their decision, by 

tieating the agreement as an answer to the suit, which proceeded on 
e assumption that the whole of the mortgage-money, principal and 

takenLontrary to the 

inntZ IvitI tL ™ mortgagees 

nraT hnd hi. so much thereof as they should fail to 

collection ^ expended by them in respect of the costs ot 

amou^t^^e!^eL^dll^^^ *''' '^®cide that if the 

have been bound tn hi ® “^’■’tpkgees had been fluctuating thev might not 
)ecn bound to hie the statutory accounts. Tho«e accounts might 

smn “ilfthe mJl ’1 ''owevor, it is clear that the only 

and unvarvinc bahnnn"”f‘®oeive, nlira the interest, was a fixed 
rsurZich Ze the Courts have found to be 

to he made for the costs ‘''® allowance 

compelling tire defendan 1 r' fi only result cf 

"Thlir ? “nTe plirn^a'' 

ness of the decision ^’®^son for questioning the correct- 

theymust L “dM^^^ 

Court (lUnd_ to femiss this awed with costs'” 

the nature of a conwa™‘h® “»'‘P>8e is not in 
allowed for expenses without an wcor^^t the 

any contract to give usurioiK inilrl- Sfe- ® evasion thereby of the law. or 

collections. It I an ho ' cost and risk of 

quite apart from the question of interpttt" footing of a distinct contract 

gagees. there was no?S unusua or . ’ the position of the mort- 

mng unusual or unfair about it. They had to collect Rs. 9.870 
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FULL BENCH. 

Present; 

Sir liobert Stuart, Kt., Chief Justice, il/r. Justice Spankie, 
Mr. Justice Oldfield, and Mr. Justice Straight. 


Lachman Singh {Plaintiff) v. iloHAN AND ANOTHER {Defehdtints). 

[28th November 1879.] 

2 A. 497=4 Ind. Jur. 644. 

1. C.P.C., 1877, Ss. 2, -510--Decrec-Jnd(finent~.li)peal. 

{By the Full Dendi, STRAIGHT, J., tiisst’ii/inj.) 

Where, in a suit for possession base! on title, the defeudaots deny the plaint¬ 
iff's title and ser up llieir own, and tlic Court, finding against the plaintiff, and 
also that the defeodant-s have a limited right only a-? lessees under au unexpired 
lease, dismisses the suit in these terms Ordered that the plaintiff’s claim, 
as it stands at present, be dismissed,”—the dcfend.ants are entitled, uudet 
8. 540 of the C.I’.C. (1877), to appeal from such decree. 

[Appr., 7 A. 006 (OlOi (F.B.) = 5 A.W.N. 80; R.. 17 A. 174 (184), 9 C.W.N. 584; 
D.. 3 A. 152 (155) iF.B.)] 

2. Coii6f>7<cfto)i of decree—lieference to judijinent nnd record. 

Stuart, C.J.-When .a decretal order is not self-explanatory, it would be 
necessary, in order to its being intelligible, to read it with the judgment and the 
racord. 

[Dl8B . 4 M. 131: F.. 57 P.R. 1907 = 00 P.W.R. 1907; R., 3 A. 239 (240), 9 C.W.N. 
584.] 

JUDGMENTS OF TilK FULL BENCH. 

[497] Stuart, C.J.—Tills is a reference to the Full Bench of the Court 
by a Division Bench (SPANKiii, J. aiwl Straight. J ) and since it was 
heard the Code of Procedure, Act X of 1877, has been [498] amended by 
Act Xir of 1879 passed on the 29th July, 1879, and among other changes 
made by the amending Act a new definition of the term decree'' has 
been given. But the suit in the present case having been instituted, and 
the appeal having been presented, before the amending Act came into 
operation, the present reference must be considered according to the 
provisions of Act X of 1877. The point referred is tlie subject of the 
first reason of appeal, and is to the effect tliat the Munsif’s decree shows 
nothing on the face of it against which the defendants could appeal to the 
Judge. The question was very fully argued before us, and we were 
much pressed with the contention that, having regard to S. 540 of 
the Procedure Code, Act X of 1877, and the definition of the decree 
in 'S. 2 of the same Code, we were to look to the decree alone, without 
reference to the judgment, and that, on a strict reading of the definition 
given of “decree” in S. 2, the decree in the present case came within the 
meaning of that definition, and was not appealable under S. 540, inasmuch 


irom the biswadars, and were responsible for the payment of the revenue, and they bad 
moreover to see that the biswadars made the collections from the tenants. Their posi- 
tioD was certainly one of some risk, and the percentage allowed to them for the expense 
and risk of collecting was certainly not exorbitant or unusual. It may or may not be 
that their actual expenses fell short of the sum allowed, but this consideration will not 
tender the arrangement a contravention of Regulation XXXIV of 1803, and tborefore 
one to be set aside. The view here taken is. we find, supported by decisions of the 
Oourts, cited by Mr. Maepberson in the 6th edition of his work on Mortgages, pages 61 
nnd 68. We affirm the decision of the lower Court and dismiss the appeal with costs.” 
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as it was a decree which so far as it decreed anything, did so in favour of 
the defendants, seeing that it dismissed the suit against them, and 
therelore was not a decree by which these same defendants could be said 
to be aggrieved. It appears to me. however, that such a view' of the Code 
IS too narrow, and that we may look not only into the judgment, but into 
the pleadings to see what the decree really means. Nor are we to confound 
the decretal order given at the end of the Munsif’s judgment with the 
decree itself as actually and formally made, althougli the same principles 
of interpretation apply to both where the order or decree is in any respect 
ambiguous or imperfect. In the present case it is plain that the decretal 
oidei IS not self-explanatory, and if we had nothing else to go upon it 
would be necessary, in order to its being intelligible, to read it with the 
judgment; and as to a decree itself in its complete form, I hold the 
opinion very strongly that, where it is ambiguous or imperfect as to any 
essential particular, it may be read with the judgment and record. Noi¬ 
ls this view of the legal quality of a decree inconsistent with the definition 
of a decree given in S. 2 of the Code, where it is defined to mean “the 
formal order of the Court in which the result of the decision of the 

proceeding, is embodied." This definition in no 
L^yyj way prevents us from looking into the judgment and record, in 
order to a correct understanding of the true meaning and intended appli¬ 
cation of the decree as formally drawn up. On the contrary, we are told 
that .a decree is to embody the result,'’ a general term which, however, 
s to be particularized by reference to the decision or judgment made in 
the suit These materials tlierefore may, if necessary, all he considered 
where the decree owing to any defect or ambiguity in its terms, has to be 

Its proper enforcement. And Quite consistently 
with these considerations S. 206 of the Code of Procedure deolares that “the 

ambhruitl'^iVi h”*i* judgment," and therefore any defect or 

nLa ^6 Seen without reference to the judgment. 

tha we l^rve '"‘h the decrkl order 

vhtrth„ rf 1 ' it 'vas one of 

rdphrto LLnrr'- ® °< 

made bv the Judge. The decree sets out the claim 

land tboboiinln” of 3 bighas, ISi biswas jnaafi 

deoreeinc 17 "ht« ° l! “ “i the parties, and after 

is no i" the record, and as to which there 

Plaintiff be d;,mir'°r‘’? '^^t of the claim ol the 

Lreed be ehZlTr N P'^^i^tiU to the extent 

deLdants tTtf f, 1 Husain Khan and Khuman Singh, 

that Mohan and annas per cent, per mensem, 

future interest at eieht'’ ® be exempted, and their costs with 

the plaintill' that thft cent, per mensem be charged against 

Singh deW^ te r ° Husain Khan and Khuman 

stances of the'tli« under the circum- 

in the case ’’ Tbere k pleaders’ fees be separately calculated 

title asTainstlLTfpn^^^^^^^^ " full recognition of the plaintiff’s 

dismissafarbroift " 

tantamount to a decision that thl? judgment, we find, is 

as they had allecprl hnf if any, was not as proprietors, 

of lessees and that anv p]^' ^°fo’*ioi'and subordinate position 

dants as ^ucVlesseerrsOOir .'I" 

but must be made in an fh entertained in the present suit, 

be made in another. Now this is nob only a finding pro tanto 
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against the defendants, but it is one which may injuriously affect any 
future proceedings on their part for the vindication of the proprietary 
rights they claim, for in any suit they might hereafter bring they might 
according to the rulings of this Court and the Privy Council, probably 
be met by the plea of res judicata although with what effect I cannot 
anticipate. Strictly speaking tliere is in the state of things appearing on 
the face of the Munsif’s judgment and decree no res judicata, but for the 
determination of the question as to the true nature of these defendants’ 
rights the parties are simply, or at least by necessary implication, referred 
to another suit. My own opinion has always been, and is, that under such 
circumstances, there is no I'oom for the plea of res judicata, and in a case(l) 
before Mr. Justice Oldfield and myself, where, as in the present case, the 
parties were merely referred for the determination of the matter of the 
plea to another suit, I expressed the opinion that the plea could not hold 
good. But it is dillicnlt to anticipate what view may be taken of 
such a plea in a particular case, and undoubtedly the rulings of the Courts 
would go to put parties, whether plaintiffs or defendants, and pleading res 
judicata in any subsequent suit, in considerable danger; and this is a 
consideration wbicli of itself goes to strengthen the defendants' right of 
appeal in the present case. 

The case of Bam Gholam v. Shco Talial (2) was referred to on behalf 
of the defendants as favouring tlieir contention as it clearly does. Refer¬ 
ence was also made to a previous Full Bench decision of this Court, Pan 
Kooerv. Bhafju'ant Kooer (3). wlmre it was held that the Appellate Court 
should not have entertained the appeal. Particular stress was laid on my 
own judgment in tliat case. I there stated that, for the purposes of the 
suit then before us, tlie words decree, decision, and judgment may all be 
taken to mean the same thing, viz., tlie ultimate and 6 nal determination 
of the matter or matters in issue between the parties.” I also held that 
the decree in that case was not of such a nature as to entitle the defendants 
to appeal against it to the Judge, seeing that it was an appeal by the 
defendants themselves against a decree wholly in their own favour, and the 
legal meaning of which is and can only bo that the plaintiff's suit alto- 
[ 6 Ol]g 0 ther fails.” and I ended my judgment by observing that “’the 
decree as read by the light of the plaint is not only entirely in their 
favour, but is possibly beneficial to them, and their appeal therefore to the 
Judge was incompetent and anomalous.” In the present case, however, 
I have shown that the decree, although apparently, and so far as it goes, 
favourable to the defendants, was imperfect and not self-explanatory, but 
that when read by the light of the record it was really unfavourable and 
might prove injurious to them, and that they were therefore aggrieved by 
it and had every interest to appeal to tlie Judge. 

Holding this opinion and that there is nothing in the Code of Pro¬ 
cedure to exclude the appeal from the Munsifs order to the Judge, and 
that the relative position of the parties in the suit, the effect of the 
Munsifs decree on their rights and interests, and the justice and the 
reasonableness of the defendants’ contention, must be admitted, my 
opinion is that the appeal to the Judge ought to be heard. The first 
reason of appeal must therefore be disallowed, and the case will go back 
to the Bench who referred it to the Full Bench for determination of the 
other reasons of appeal on the merits. 

Spankie, J.—The plaintiff, appellant, claimed possession of 3 bighas, 

biswas of yuaafi land in mau/a Sheopat Patti, under a sale deed 

(1) Unreported. (2) 1 A. 266. 

(3) H.C.R.. N.W.P., 1074, p. 19. 
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executed on the 2nd January, 1873, l,y the Nawab Ahmad Husain Khan 
for the sum of Ks. 700 : Mohan anil Him had, however, taken possession 
01 the land, asserting that it formed part of the garden known as “Bakbshi- 
wala. hut it was not included in their auction-purchase, being a separate 
plot : the plahUifT therefore prays for possession by ejectment of the 
defendants Hira and Mohan. These two defendants contend that when 
Wawab Alirnad Husain Khan sold the land to plaintitf. he had no longer 
any interest in it ; the lands in suit are Nos. 74, 75, and 78, and they 
were included in tlie previous purcliase by defendants at auction and form 
, part of the garden known as “ Bakhsiiiwala.” They also urged that as 
bet\\eGn the Nawab and themselves it had already been found that the 
land helongcnl to the garden, and therefore the suit was barred by 

r ^ M P plaintilT claims under a deed of sale 

lom the Nawah The first issue laid down hy the Munsif was, whether 
the and Nos. 74. /;j, and 78 form part of the garden “ Bakhshiwala ” 
pui chased by the defendants Mohan and Hira. [502] The second 
issuo was. has the plaintiff a right to sue and are defendants entitled 

sale certificate dated 17th May. 1870. the schedule of property attached 
in execution of decree, dated 12th September, 1869. tlie copy of the 

firminfll T'’ proceeding con- 

w-h ^vv ^avch, 1870, that only the garden "Bakhslii- 

Tt' U nn'^^ ^ clispute was not sold at auction. 

known M r formed part of the garden 

nm er UlP purchased hy defendants at auction, they 

at ti e time nlTr under a lease that liad not expired 

It had oW. ] been shown that 

" Tliev ■’^nTn ^ ‘ ^tl^fendants therefore could not he ejected, 

the riLd'iU nJ . I c T “^Portanb part of the judgment, “ having acquired 

did not h u' tip I r X of 1877, 

to the lands Nos 74 7 "'^ decretal order with reference 

Both ij.arties ami ' I "l"' T ''®f®''dants Jlohan and Hira get their costs, 
defendants Mohal TnJ R- >'e'er to the plaintiff's appeal. The 

on sn been tin I r™ it had already in a previ- 

t a, vhose t 1 % Nawab Ahmad Husain 

alttted, to w o X of 1877. It was 

exhibits”filed shoTOd tlrnTtlfr,!I P'’"'™®® “f ‘he patwari and 
The Judge reverse.1 thp \r il'.^P"''^' '•'^>''1 "'is a part of the garden, 
purchased at auction the I '*'!*'• * •i>’‘iii'''f! that the defendants had 

iff the loUr rpirate Court’f" P'^'"*' 

on the part of the dpfoni. ^ there was an appeal in this case 

latter were not nronripr ’’elow had ruled that the 

of gIzi 

whereas the Court and his first plea is that, 

of first instance the (]TT were dismissed by the Court 

the defendants, respondents, could not appeal from that 
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decree to the lower appellate Court, whose decision was therefore bad in 
law. This plea led to the reference of the case to the Full Bench, the 
Judges of the Division Bench before whom the appeal came holding 
different opinions on the point, Mr. Justice Spankie bolding that the 
Judge had been at liberty to dispose of the appeal on its merits, Mr. 
Justice Straight doubting whetlier the decree contained any matter on 
which the defendants could bo heard in appeal. 

The plea raised by appellant’s pleader goes to the extent that, whereas 
the suit of the plaintiff was dismissed, tlie defendants could not appeal, 
and the decision of the Judge was bad in law for entertaining it. But 
such a plea is opposed to the very terms of S. 540 of Act X of 1877, which 
expressly declares tiiat an a])peal sJudl lie from the decrees or from any 
part of the decrees of the Courts exercising original jurisdiction to the 
Courts authorized to hear appeals from the decisions of those Courts. 
There is therefore an appeal by right from all decrees. When a decree 
has been prepared and signed, an appeal may at once be preferred. The 
form in wliich it is to l^e filed is laid down in S. 541. It can only be 
rejected for the reasons assigned in S. 513. Once admitted and registered 
it must come on for hearing. It may he dismissed under S. 551 and the 
judgment of the Court from whoso decision the appeal Inis been admitted 
may be confirmed, witliout issuing notice to that Court or upon the res¬ 
pondent. But there is no room for the contention that the appellate 
Court cannot entertain the appeal. The appellant’s pleader, however, 
was relying on the judgment of this Court, dated 24th November, 1873, 
Pan Kooer v. Uhiuju anl Kooev (1), in which the suit was to recover posses¬ 
sion of certain lands by setting aside a lease of them. The decree dis¬ 
missed the suit, but the judgment contained a finding against the defendant 
as to certain items of the consideration for the lease, against which the 
defendant appealed, and it was held that the appellate Court should not 
have entertained the appeal. I was a party to this ruling, so far that I 
concurred in the obscr- [504] vations of Mr. Justice Jardine on the 
point. It was urged in that appeal that an appeal ought not to have been 
entertained merely on the ground of error in tlio judgment when tlie decree 
was admittedly correct. In construing the language of the sections in Act 
VIII of 1859 regarding decrees and judgments and decisions the learned 
Judge ol)served, "lb appears bo me that the proi)er interpretation of this lan¬ 
guage is that the appeal must he strictly from tlie decree, that is to say, the 
appellant must oliject to the decree before he can be allowed to enter upon 
his detailed objections to the judgment. In effect, the appeal is equivalent 
to an allegation tliat the decree is wrong and that the reasons which led to 
the decree are, as stated in the lower Court’s judgment, insufficient.” 
Summed up the ruling in that case amounts to this that the apjxjllants must 
be aggrieved by the decree. It was held in the particular case then before 
the Court that he was not so aggrieved, and the learned Chief Justice 
went so far as to say that, read by the light of tho plaint, the decree was 
nob only entirely in appellant's favour, but was positively beneficial to 
him. I am now quite ready to accept the principle that an appellant 
must be aggrieved bv the decree. But since the ruling of this Court in 
1873. Act VIII of 1859 has been repealed, and we have a new Code of 
Procedure. The language of tho sections as to appeals, judgments, reviews 
of judgment, is much the same as that cited in Mr. Justice Jardine’s judg¬ 
ment. But there are two important points of difference between the old 
and the new Codes, first that "judgment” and " decree ” are defined by the 
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latter, and secondly that S. 540 not only allows appeals from decrees but 
from any part of decrees. When this section is read with S. 2. we are in 
a position to put a more liberal construction on the words of the first sec¬ 
tion without going beyond tlie principle that an appellant must be aggriev¬ 
ed by the decree. “.Judgment" means tlie statement given by the 
Judge as the grounds of the order or decree by which a suit or other judi¬ 
cial proceeding is determined. Decree " means the formal order of the 
Court in which the result of the decision of the suit or other judicial pro¬ 
ceeding is einhodied. The decree therefore is not bo be vague or shadowy : 
it is to liave substance and body. 

By S. 203, Act X of 1877. the judgment of the Court shall contain a 
concise statement of the case, the points for determination, [505] the 
decision tliereon, and the reasons for that decision. By S. 204, when 
issues have been framed, the Court shall state its finding and decision, 
with the reasons tliereof, upon cacii separate issue, unless the finding upon 
any one or more of the issues be sufficient for tlie decision of the suit. 


By S. 20G the decree must agree with the judgment, and amongst other 
particulars it shall specify clearly the relief granted or other determinatiou 
of the suit, and in fulfilling these conditions I would say that the decree 
must sliow the finding and decision on the points for determination : other¬ 
wise it will not agree with tlie judgment. It is true tliat if the decree be 
found to be at variance witli the judgment, or if any clerical or arithmetical 
error l>e found in it, the Court by this section can amend it, so as to bring 
it into conformity with the judgment, or to correct sucli error. The sec¬ 
tion, however, gives no power to alter or vary the decree, a I'eview of 
judgment or an appeal can alone do this. But a review of judgment can 
only be allowed under the limitations imposed by S. 623. It could not 
be allowed merely to enable the Court to reconsider its judgment upon the 
same evidence. If therefore a party feels himself aggrieved by a decree 
and desires to vary^ or alter or get rid of it altogether, he claims his right 
of appeal under S. 540. Now a decree may not contain all that it should 
contain, may not m fact fulfil the conditions of Ss. 2 and 206 of the Act. 
It may in consequence of omissions operate prejudicially against one of 
the parties and that party may be the defendant, in a suit which is dismiss¬ 
ed. U may be in the highest degree prejudicial to him. for since the 
enac men o ^ of widely extended the provisions of 

b. Act V 111 of 1859, and it becomes more than ever imperative to appeal 
from a decree in a suit which may become final within the meaning of the 
section, and in which the decree by omissions or otherwise may endanger 
the future interests of any party. By the terms of the section no Court 

iWI or substantially in 

bSue as been heard and hnally decided by a Court of competent jurisdic- 

Zm between parties under 

Z'™’ ‘be Same title. The 

it does not fulfil dl't? section very clearly show how a decree,it 

mrv rsOBl nmvl ‘he law as laid down in Ss. 2 and 206, 

the'omissioiZn to any party to thesuit. If therefore 

Zt s mh as C, 1 “y P”‘v. vet are 

Zlei to n o Z I ‘b-t he must appeal in 

account th'it de ^ *°‘®''eets, and it is perhaps possibly on this 

Z. is ZviZ “'’‘“"‘V altogether but in part, 

though° '‘SS"'’™® by one part of a decree, 

and the remedv ® .‘‘SSiieved by the remaining portion of the decree, 

“con^tentThat’ tb ““P '‘PP^b I‘ ^^ems to me 

hat there should be grounds for an appeal when the matter 
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of the decree is prejudicial to the interests of a party, and none ^Yhen jgyg 
the decree itself is equally injurious to a party in consequence of its 2g 

omissions. I am therefore led by these considerations to conclude that ’ 
a decree which is materially defective, and cannot be amended, is appeal* 
able on that ground alone, and that any party aggrieved thereby may take FULL 
that objection, and in support of his objection may refer to the judgment BENCH 

of the Court whose decree is appealed, and this conclusion is borne out by _ 

the fact that by S. 541 an appellant not only is bound to file a copy of the . » 
decree appealed, but also a copy of the judgment, unless the appellate n - ~ 
Court dispenses with the latter. Now with respect to the case in which i lod. Jur. 
the reference has been made to us, 1 hold that the decree is defective, gji 
not only because it contains omissions, which, if they had been sup¬ 
plied, would have at once given admittedly grounds for an appeal, but 
because the decree itself does contain matter which laid it open to 
appeal. It is defective because it does not embody the result of the 
Courts finding on the points for determination, as botli parties claimed 
the ownership of the lands in disi)ute, and the judgment dechwes plaintiff 
to be the owner and defendants merely lessees, whereas the decree is 
silent on the issue. The omission in tins respect makes the decree injuri¬ 
ous to the defendants because they will not he able to plead in any future 
suit that they were owners, as this issue in the suit was decided against 
them finally in the present suit, if there was no appeal, and therefore 
S. 13 of Act X of 1877 would be pleaded in bar of a second trial of the 
issue. 

The decree then is open to appeal on this ground, and also because 
the words “the rest of the claim as it stands at presnnt he dismissed,” 
read and interpreted by the copy of the judgment filed with [5071 the 
copy of the decree, show that these words are injurious to the interests 
of defendants, inasmuch, as they maintain the right of the plaintiff to the 
land as owner, though ho cannot liave possession at once, because the 
lease of defendants had not expired. These words can have no other 
meaning and having that meaning the decree limits the rights of defendants 
to those which lessees have, and denies their right as owners, and there¬ 
fore defendants may be aggrieved by the decree, assuming that they have 
a case to lay before the Appellate Court, arid not only is their appeal in 
that Court entertainable but it is one that should be heard on the merits. 

Holding these views I maintain that the Full Bench ruling of this Court 
to which I was a party in 1873 (l) is not a bar to the appeal, whilst the 
ruling of a Division Bench m which I also was one of the Judges, liam 
Gholam v. Skeo Tahal (2), is strictly applicable, and this latter decision 
is the one upon which the Judge of the lower appellate Court relied in 
deciding the point before him as to the admissibility of the appeal. 

Oldfield, J.—By S. 540, Act X of 1877, ‘an appeal shall lie 
from the decrees, or from any part of the decrees, of the Courts exer¬ 
cising original jurisdiction to the Courts authorized to hear appeals 
from the decisions of those Courts.” It appears to me that the object 
and effect of this section are to postpone the right of appeal until the 
decree or formal order embodying the result of the decision of the suit 
or judicial proceeding has been made, and that on the decree being 
made, an appeal shall lie from it, as a matter of right, and since in 
8. 641 it is directed that the appeal shall be accompanied by a copy of the 
judgment (unless the appellate Court disposes therewith), and since the 
decree is nothing more than the formal order embodying the result of 


(1) H. 0. R., N.W. P., 1874, p. 19. (2) 1 A. 266. 


I ' 


893 


1879 

Nov. 28. 

Full 

Bench. 

2 A. 497 = 

4 lad. Jur. 
644. 


ALLAHABAD] 


LACHMAN SINGH v. MOHAN, &C. 


[CIV 


the judgment it seems to me a necessary consequence, and to liave been 
the intention of the Legislature, to give a right of objecting to the judg¬ 
ment. when preferring an ap})eal from the decree. 

In tiie case before us I see no reason why the appeal should not 
be maintainaljle, for wiiether we regard the judgment or the decree the 
defendant is aggrieved by l)oth. Altliough plaintiff’s suit was dismissed, 
the judgment decided in favour of the plaintiff’s title [308] as against 
defendants, and the decree by its order “ dismisses the suit as it stands,” 
an order whicli is no pro})Gr embodiment of the judgment, and impliedly 
allows the plaintiff's title. The decision of this Court in liam Gkolam 
V. Shco Tah'xl (l) is in jioint. 

StraKtHT. J.—This was a suit to obtain possession l^y ejectment of 
3 bigtias, lol biswas of land numbered 74, 75, 78 and 79, claimed by the 
plaintiff under a purchase from the defendant Ahmad Husain Khan. The 
sale to plaintiff was admitted by Ahmad FTusain Khan, and with regard 
to No. 79, that may be excluded from consideration, for as to that judg¬ 
ment was confessed by defendant Khuman Singh. The other three 
portions were admittedly in the occupation of the defendants ^lohan and 
Hira, wlio to tlie plaintiff’s claim for possession set up the following pleas, 
(i) That they were auction-purchasers of proprietary rights in respect 
of /•!, 75 and 78; (ii) That if not purchasers of proprietary rights they 
were purchasers of lessees rights. At the hearing before the Court of 
first instance the evidence was very fully gone into, and the following 
were the issues of fact that had to be decided:—(i) whether the lands 
/4, 75 and 78 form part of the garden ” Bakhshiwala" purchased at 
auction by the defendants Mohan and Hira: (ii) Has the plaintiff a right 
to sue and are the defendants entitled to possession by virtue of the lease. 
The Munsif in his judgment very exhaustively deals with these matters, and 
disposes^of them by finding that the defendants cannot be ejected from 
the lands Nos. 74, 75 and 78 owing to the term of the lease not 
having expired: they having acquired the riglit of a lessee by payment of 
consideration, they possess the same title the lessee did: therefore the 
plaintiff’s suit against them is wrong.” The terms of the decree are. so 
far as they affect the point in this case, these: “That the rest of the 
plaintiff s claim as it stands at present be dismissed, that the defendants 
Mohan and Hira be considered as exempted (from costs), that the 
w lole of the costs with future interest at eight annas per cent, per mensem 
, Pfamtiff.” Against this decision of the Munsif both the 

plaintiff and the defendants Mohan and Hira appealed to the lower 
appellate Court, tlie ground taken by the latter being, that the Conrt of 
first instance had wrongly disallowed their proprietary claim. On [509] 
the pait of the plaintiff, respondent, it was objected, that the decree of the 
1 unsi emg m favour of the defendants they had no right of appeal, and 
the case could not be entertained. The Judge rejected the contention and 

S... ” fHii-a to be auction-purchasers of “ pro- 
fi ® the cross appeal of the plaintiff. Against this 

Ka 1 F iff appealed to the High Court, and the case came onto 

Spankie and myself, when there being a 
thfi -RnP r"" T'"" t"! upon a point of law it was referred to 

whole question reso ves itself into this. Does an appeal lie nndev S. 540 

dpprpp ^ ^ party to a suit, as to whom upon the face of the 

ee there is no adverse finding or declaration? In other words, can 
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the terms of S. 510 “ shall lie from tlie decree or from any part of the 
decrees ” be so elastically construed as to justify what in the present case 
is practically an appeal from a jud^nnent. No doubt the point taken for 
the plaintitf, respondent, is somewhat technical and I had every indisposi¬ 
tion to entertain it, but after careful consideration and a close examination 
of the Act I can come to no other conclusion than that it should prevail. 
The expressions used in S. 510 do not appear to me to present any 
ambiguit>, nor do the words “ or form any part of the decrees” substantial¬ 
ly alter the law as it stood in S. 332 of Act VIII of 1859, upon which the 
Full Bench ruling (1) of this Court was given in November, 1873. To my 
mind language cannot more plainly declare what an appeal is to be from. 
From ” the decra('.<i or any part of the decrees,” I turn to the interpretation 
clause of the Act only to tind a perlectly plain and definite description of 
decree ” in contradistinction to “judgment.” “Judgment” means the 
statement given by the Judge as the (iroioiJs of the order or decree. 
“ Decree ” means the formal order of the Court in which the result of the 
decision of the suit is embodied. In short, the judgment has no operative 
effect of itself at all and until its terms are drawn up in the decree the 
suit remains open. It is the decree tliat has etVect and must be enforced, 
not the judgment, and what it is to contain and how it is to be expressed 
are provided by Ss. 205 and 20G of the Procedure Code. It is altogether 
idle [510] and useless for the purposes of the present case to examine, as 
was suggested, any proposed Bill now under consideration of the Legis¬ 
lative authorities for the further amendment of the Civil Procedure of 
this country, which may or may not hereafter prevent the recurrence of 
the difficulty that now arises. Language can readily be found to alter 
S. 540 in such a way as to give the fullest power of appeal, but while it 
remains as it is and the broad distinction exists between judgment and 
decree, to which I have already called attention, it must in my opinion 
be taken, that the words “ an appeal shall lie from the decrees, or any 
part of the decrees.” mean that it is the terms of the decree itself, and 
nothing but the terms of the decree, that are to be made the subject of 
appeal. The words at the end of S. 510 " to the Courts authorized to 
hear appeals from the decisions of those Courts,” so far as the use of the 
expression decision is concerned, seem to me in no way to extend the 
meaning of what precede them or to liavo any bearing upon the construc¬ 
tion to be applied. While feeling that the limitation which I hold to exist 
in S 540, confining an appeal to the decree, is a somewhat capricious one, 
and involves the incongruity, that the Court of Appeal from appellate 
decrees might entertain matters of appeal outside the decree which could 
not be dealt with by the first appellate Court, I cannot strain the inter¬ 
pretation of w’hat seem to me explicit words, because as was urged hardship 
might arise. Nor does it appear to me that the possible operation of S. 13 
of Act X of 1877 upon the defendants, respondents, had thoynotappealed the 
decision of the Court of first instance, in any after proceedings in respect of 
the same property, is a matter that has any relevancy to the present argu¬ 
ment. I may, however, point out that it was competent for them under 
S. 206 of the Procedure Code to have had the decree put in order by the 
Munsif and his finding in reference to their claim duly declared upon the 
face of it. Had this course been adopted all difficulty would have been 
obviated, for then ” in accordance with his judgment ” (S. 205) he must 
have decreed them to be “ lessees ” and not ” proprietors,” which of neces¬ 
sity would have at once disclosed matter for appeal. Further than this, 
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1879 S. 13 of Act X of 1877 would uuder such circumstances have afterwards 
Nov. 28. applicable, had they not appealed, because a Court of competent 

jurisdiction would not only have “ heard ” but have [511] “ finally deter¬ 
mined tneir claim. It was suggested in the course of the argument, that 
Full upon the face of the decree itself there was something that affected the 
Bench. respondents, in the words “ as it stands at present,” so as to 

_ ' afford them matter of appeal. At the liearing I was somewhat disposed 

^ to adopt the view and I wish I could do so now, as it would avoid the 
LLi2J- necessity of my differing with the rest of the Court. I cannot, however, 
4 Ind. J«r. ^P^ii further consideration see in the terms of the decree anything but a 
644 ^iipst positive finding against the plaintiff and in favour of the defendants 
with their costs, and I see nothing upon the face of it giving them any 
ground for appeal. No doubt the decree is most carelessly and inade¬ 
quately framed and is altogether out of compliance with S. 205 of the 
Procedure Code, but for the reasons I have already given, it is the only 
document to be looked at for the purposes of aiipeal, and however full the 
judgment, that is ineffectual and inoperative, except so far as it finds voice 
and expression m the words of the decree. But to the extent it goes it 
deals with the plaintiff, as a non-suit would in the English Courts, and 
relegates him to an assertion of his rights of possession by a fresh pro¬ 
ceeding whenever the proper moment arrives. Under all these circum- 
stances I am of opinion that the Judge of the lower appellate Court was 

wiong in entertaining the defendants' respondents’ appeal and that the 
present appeal should be allowed. 
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The Coui't of first iostance holding that Janki, not being the widow 
of Bisram or his heir, was not competent to mortgage his property, that 
she was not competent to mortgage it in virtue of the certificate granted 
to her under Act XXVII of 1860, that, under the circumstances, the fact 
that a debt of Rs. 900, due from the estate of Bisram to one Badri Das, 
was paid out of the money advanced to Janki on the mortgage did not make 
Munia or Lachminia. or the property of Bisram, liable for the money so 
advanced, observed as follows ;—I hold that a stranger cannot take upon 
himself to pay another’s debts without his consent and make him liable 
to himself by making such payments : the plaintiff had no business to pay 
the debts of Bisram without the consent of his daughters, who were his 
real and proper heirs : it is not denied that tlieir consent was not taken by 
the plaintiff : the plaintiff cannot therefore make the daughters of Bisram 
liable for this debt: for the same reasons Bisram’s property of which 
those daughters were owners is not liable for this debt: the principle of 
caveat eiiiptor applies: the plaintiff got the property mortgaged to him by 
a person who had no right to mortgage it: he made a voluntary payment 
without any consideration : it was an officious act on his part to pay debts 
due not by him or bis mortgagor but by other persons, and he has no 
legal right to enforce the liability of that act against those persons: I 
hold therefore that the plaintiff cannot get a decree against the daughters 
or the property of Bisram, bub he should get a decree against the person 
of Janki.” 

The lower appellate Court modifying the decree of the Court of first 
instance, and giving the plaintiff a decree against all the defendants and 
against the mortgaged property, observed :—“ She (Janki) had been to all 
intents and purposes the wife of Bisram, although nob married bo him, 
and, holding a recognised position in his liouse for many years, she was 
competent to so administer his affairs as to clear them from the debts of 
their deceased owner: the discharge of Badri Das’s money-claim was a 
primary and obligatory charge on the estate: the period of his loan for 
Es. 500 was two years : contracted in July, 1874, its time for payment 
was up in July, 1676, but it could not be paid off without incurring a 
fresh loan, which was accordingly done with appellant in September, 1876 ; 
Badri Das admits the receipt of the money and return of the mortgage- 
bonds, and because Janki took the opportunity to include other necessary 
charges in her transaction with appellant, she cannot be held to blame, 
morally or legally: the money so raised was not for her personal benefit 
but to benefit the estate of Bisram, and, until her power to incur 
the fresh debt was revoked by competent authority, she must be held to 
have been acting within the power conferred by the certificate granted in 
Jiffy, 1876: moreover it is not proved there has been any waste or 
misappropriation by Janki: the debt incurred by her should therefore be 
borne by the estate and the persons for whose benefit the act vvas done : 
8. 4, Act XXVII of 1860, affords full indemnity to debtors paying debts 
to the person in whose favour a certificate has been granted, the certificate 
being conclusive of the representative's title against all debtors of the 
deceased person : the presumption is that, since the certificate-holder has 
the power to receive moneys in discharge of debts, his right to pay them 
18 equally good: the appellant refers to the precedent ruling of the High 
Court, Hasan AH v. Mehdi Husain (1), where a sale by a female certifioate- 
bolder was found to be binding upon the minors for whose benefit it was 
effected, being valid under the Muhammadan law, and in accordance with 


1879 

Dec. 1. 

Appel¬ 

late 

Civil, 

2 A. 813 


118 


(1) 1 A. 638. 

897 


ALLAHABAD] SIR MAH. DRIG BIJAI SINGH v. G. DATT PANDAY [CIV. 

1879 justice, equity, and good conscience, the propeity having been sold in good 
Dec. 1. valuable consideration to liquidate ancestral debts and to meet 

_ other necessary purposes and wants of the certificate-holder and the 

minors: altliough that precedent has reference to Muhammadan parties, 
Appel- the principles are equally applicable to Hindus, among whom the payment 
of debts is one of the first charges incumbent upon inheritors: the Contract 
p 1872, S. 69, also authorises the re-imbursement to a person 

LIVIL. paying money for another in the p.iyment of which he is interested: at the 
time of payment of Badri Das's claims, both Janki and Munia and her 
2 A. 513. sister were interested ; the subsequent decretal order of March, 1879, recog¬ 
nizing a better right to inherit on the part of Munia and her sister, does 
not alter the case, nor lessen or remove the liability of Munia and her 
sister, as inheritors, to pay the appellant's money-claim conjointly with 
Janki, who has also separately appealed against the order which fixes the 
liability solely upon her.” 

Munia and Lachminia appealed to the High Court. 


JUDGMENT. 

[516] Pearson, J.— In our judgment all the grounds (1) of appeal are 
valid and must be allowed. The reasons for which the Court of first in- 
stance exempted the daughters and the estate of the deceased Bisram from 
liability to the plaintiff’s claim were sound and incontrovertible; while 
those assigned by the lower appellate Court for decreeing the claim against 
the appellants and the mortgaged property are untenable. Musammat Janki 
was not one of Bisram s heirs; she had no share or interest in the estate 
left by him ; and she was wholly incompetent to contract debts even for the 
puipose of paying debts for which that estate mav liave been liable; and 
still less was she justified in creating a charge or lien on that estate. The 
plaintiff cannot therefore by virtue of acts done by her claim to [517] 
recover moneys advanced by him to her, even though tliev mav have been 
applied to the liquidation of Bisram’s debts, from his daughters and estate. 
Accordingly we reverse the lower appellate Court’s decree in so far as it 
modifies the Subordinate Judge’s decree, and affirm the latter in its entirety. 
Ihe costs of the appeal are awarded to the appellants. 
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The appellanf' is His Highness the Maharajah of Bulrampore, K.c.s.I., 
and the question in litigation between him and the respondent is as to 
whether the latter had established a claim to under-proprietary right as 
birt zaraindar in two villages and half of a third, which formed part of 
the Maharajah’s estate. 

JUDGMENT. 


1879 

Dec. 5. 

Priv? 

Council. 


[220] Sir R. P. Collier.— In this case the plaintiff made a claim to 
a settlement in virtue of his under-propiietary right, which he describes as 6 C. 218 ^ 
that of a “birt zamindar,” in twenty-eight villages : but that claim has now 3 Syt|j p ^ j 
been reduced to a claim in resi)ect of two villages and half of a third. It was 7 ^ 5-7 ? * * 
at first dismissed by the Settlement Otiicer, on the [221] ground that, inas- ~ ' ' 

much as plaintiff did not prove that he had been in possession in 1262 and 17=4 
1263 Fusli—in other words, in the year 1855, the year before the annexation Saraswatl’s 
of Oudh—his claim could not be entertained. The Commissioner of Oudh P.C.J. 117 = 6 
not being satisfied with the decision on this ground, remanded the case : c.L.R. 146. 
and upon remand, first the Settlement Officer, and secondly the Commis¬ 
sioner, found that tlio plaintiff was entitled to the rigiit he claimed, which 
is sometimes described as a “ birt shankallap ” right, sometimes as a 
“ shankallap ” right, (some kinds of shankallap being almost identical 
with that of hirt, some being different from it,) and an under-settlement 
was decreed to him. The Judicial Commissioner, in pursuance of a power 
which he possessed, allowed an appeal to this Board upon a point of law 
which he states to be, whether paragraph 5 of ruling 5 of the Financial 
Commissioner, which he sets out, was or was nob correct. The ruling is 
in these terms ; “ In the investigation of this and all cases of the same 
nature it must be remembered that the extension of the term of limi¬ 
tation made by Act XVI of is founded only on the agreement of 
the talookdars, and does nob apply to tenures originating in favor. A 
claimant who cannot prove possession of his shankallap holding in 1262- 
1263 Fusli has no locus standi in Court.” This ruling appears to be 
based upon a Circular of 1861, which their Lordships will assume to 
have had at the time the force of law. The passages in that Circular, 
on which the ruling is supposed to be founded, are principally these: 

The first section enacts, “ Though the settlement recently concluded with 
the talookdars has been declared final and perpetual, subject only to 
revision of assessment, it has at the same time been provided that the 
rights of the under-proprietors, or parties holding intermediate interest in 
the land between the talookdar and the ryot, shall be maintained, as these 
rights existed in 1855. ’* Then follows S. 24. which relates bo birt tenures, 
and is in these terms: “Where the birteeah has lost possession, there is no 
more to be said. We are not to restore it bo him. Bub bhe Chief Commis¬ 
sioner is clearly of opinion the birteeahs who are found in direct engage¬ 
ment with the State at annexation, or who have [222] uninterruptedly 
held whole villages on the terms of their pobtahs under the talookdars, 
must be maintained in the full enjoyment of their rights in subordination 
to the talookdars.” Then come other sections which illustrate the mean¬ 
ing of birt. Section 25 says: “ The meaning of the term ‘ birt ’ is a 
cession.’ It was the purchase of the proprietary rights subordinate to 
the talookdar on certain conditions as to payment of rent, which were held 
to be binding, though undoubtedly often violated by superior power.” 

Section 26 runs thus: “Instructions are also required regarding the 
treatment of shankallap at settlement. Some shankallap is of much the 
same nature as birt, and therefore will be governed by the same rules; 
it differs so far from ‘ bai-birt' that it is a condition of the former 
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1879 tenure that the talookdar can redeem it at anytime by re-paying the 
Dec 5 Ptirchase-money. The option of availing himself of this condition should 
be atlorded him at settlement. Other ‘ shankallap,’ that which is styled 
‘ kooshust,’ and is usually given to Brahmins and pundits, is a pure maaS 
Privy tenure given by the talookdar, and will l^e treated like other rent-free 
Council by talookdars.” The latter words refer us back to S. 20. which is 

in these terms : “ Those birts conferred by favor, or ‘ regatte ’ birts, as 
they are styled, in contradistinction to the former, or ‘bai-birts,’ are not 


6 C. 218 == birts in their essential characteristics, but are identical with the rent-free 
3 Sutn P.C.J. made by talookdars, and therefore liable to resumption by them at 

715=7 1 A settlement, when the Government will take its full share of the 

rental, as has already been explained in paragraph 14 of the maafi rules.’' 
17=4 Their Lordships observe that the ruling referred to by the Judicial 

Saraewati’e Commissioner draws a distinction in reference to the application of the 
P.C.J. 117 = 6 term of limitation (as it is called) to birt tenures, and to tenures in the 


C.L.R. 146. nature of shankallap, which are to some extent different from birt tenures, 
and are assumed to be held at the option of the talookdar ; but their 
Lordships find no such distinction in the Circular of 1861. The words 


treated as words of limitation in S. 24 apply to all birt tenures. If a shaii- 


kallap be a birt tenure, they apply to it; if it be not a birt tenure, they do 
not apply to it. and it follows [223] that there is no term of limitation in 


the circular order applicable to shankallaps. But it must be assumed for 
the present purpose that this is a shankallap to which the term of 
limitation, as it is called, applies; that is to say. that it is a shankallap 
of the nature of a birt. which seems to be the effect of all the holdings in 
this case. 


Sections 1 and 24 enact in effect that if a birteeah is out of possession 
in the \ear 1855, bis claim cannot be recognized. Tliey are not, in the 
technical sense, enactments of limitation, though their effect is in some 
lespects the same, viz., to prevent the owner of a birt tenure being heard 
to support bis claim ; and they appear to be treated as enactments of 
limitation by the authorities in Oudh, and to some extent by the Legisla¬ 
ture itself. We then come to a Statute, No. XVI of 1865, which is 
entitled An Act to remove doubts as to the jurisdiction of the Eevenue 
Courts in the Province of Oudh.” Section 5 is in these terms : “No suit 
relating to any under-tenure which shall be cognizable in any Eevenue 

Court under this Act”—and claims of this kind come under that categorj' 
“ debarred from a hearing under the rules relating to the 

limitation of suits in force in the Province of Oudh, if the cause of action 
shall have arisen on or after the 13th day of February, 1844,” that is. 19 
years before the annexation of Oudh, which occurred on the 13th February, 
18ob. Act XIII of 1866 followed, which is very much in pari materia. 

f ^ I'n-enacting in almost the sainew'ords the nrovisions 

of the 5th section of the former Act. goes on to say. “ And any suit or 
appeal relating to any tenure, and cognisable as aforesaid, which may 
have been rejected or dismissed upon the ground that the suit was barred 
under the said rules, may be revived and heard on the merits if the cause 
of suit shall have arisen on or after such day,” that day being the l3tb 
Jemuaiy 1844. It appears to their Lordships that, whether the provi¬ 
sion m the Chief Commissioner’s circular order referred to be considered a 
f M^ limitation or not. it was in effect repealed by these Statutes, 

and that the suit of a birteeah became cognisable, notwithstanding that he 

u 1855. Therefore, as far as any objec- 

t on could [224] be raised on the question of limitation, their Lordships 
aie of opmion-.that these two Statutes are an answer to it 
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Bub it has been contended that the disability, which it is said the 1879 
plaintiff labours under to prove his title, is not in effect a disability under 5 . 

a Statute of Limitations, but a disability affecting the title itself. Act _ 

No. XXYI of 1866 is relied upon for this purpose. It is entitled. An 

Act to legalise the rules made by tlie Chief Commissioner of Oudh for the PRlVY 

better determination of certain claims of subordinate proprietors in that QoUNCIL. 

Province and it enacts, “ Whereas certain rules have been made by the_ 

Chief Commissioner of Oudh for the better determination of certain claims 
by persons possessed of subordinate rights of property in the territories 
subject to his administration ; and whereas it is expedient that such rulesSSuth.P.C.J, 
shall have the force of law, it is hereby enacted as follows :—1. The 715 = 71.A. 
rules for determining the conditions to which persons possessed of sub- 
ordinate rights of property to talookas in the territories subject to the 
administration of the Chief Commissioner of Oudh shall be entitled 
obtain a sub-settlement of lands, villages, or sub-divisions thereof which 
they held under talookdars on or before the 13th day of February, 1856, C.L.R. 
and for determining the amounts payable to the talookdars by such 
subordinate proprietors, which rules were made by the said Chief Com¬ 
missioner, sanctioned by the Governor-General of India in Council, and 
published in the Gazette of India for September 1st, 1866, and which are 
republished in the schedule to this .\cb, are hereby declared to have the 
force of law.” 

It has been contended that the rules which have the force of 
law under tins schedule bar the plaintiff’s claim. The chief reliance has 
been placed upon the 1st and 2nd sections. Tlie first section is to the 
effect that—“The extension of the term of limitation for the hearing of 
claims to under-proprietary rights in land makes of itself no alteration in 
the principles hitherto observed in the recognition of a right to sub-scttle- 
ment.” Rule 2 goes on to say. “ When no rights are proved to havo 
been exercised or enjoyed by an under-proprietor during the period of 
limitation, beyond the possession of certain lands as seer or nankar, no 
sub-settlement can be made. But the [225] claimants will be entitled, in 
accordance with the rules contained in the Circular Orders which have 
hitherto been in force in Oudh upon this subject, to the recognition^of a 
proprietary right in such lands.” That does not apply to this case. To 
entitle the claimant bo obtain a sub-settlement, he must show that he 
possesses an under-proprietary right in the lands of which the sub-settle¬ 
ment is claimed, and that such right has been kept alive over the whole 
area claimed within the period of limitation.” So far it appears to their 
Lordships that the finding of the Courts is in favor of the plaintiff. He 
must be taken to have kept alive his rights until he was ousted in the 
year 1851, which tlieir Lordships find upon the evidence was the time 
when he was ejected by the Rajah. Then follow these words, on which 
reliance has been placed: “He must also show that he, either by him¬ 
self, or by some other person or persons from whom he has inherited, has, 
by virtue of his under-proprietary )ight, and not merely through privilege 
granted on account of service or by favor of the talookdar, held such lands 
under contract (pucka), with some degree of conbinuousness since the vil¬ 
lage came into the talooka and the next section explains what is meant 
by *' some degree of conbinuousness.” It has been argued that, inas¬ 
much as this is a sbankallap tenure of the kooshust description, and held 
merely by favor, and not as of right, the plaintiff is excluded by the above 
Words. Their Lordships are of opinion, however, that he is not so exclud- 
■«d; they adopt the findings of fact of the different Courts. The claim of 
the plaintiff is treated in the first place by the Settlement Officer, who 
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originally dismissed it on the grounds which have been stated, as a claim 
not to kooshust,” but to “ birt shankallap.” The judgment of the first 
Court upon remand is to this effect: " I consider it proved that there 
were five shankallap villages held by the plaintiff’s family; that about 
12o6 Fusli ” (it is agreed that that should stand 1258 Fusli) “ they lost 
possession when Jadunath executed the conditional deed of sale. There 
is proof that plaintiff held his share separately, from the defendant’s own 
written note on the wajib-ul-arz presented by Jadunath ; and as the defen¬ 
dant neglects to produce the deed, there is no evidence to show that 
Jadunath did or could legally convey the rights of Gopal Datt; that the 
Eaiah had no right to [226] eject him in 1256 Fusli, and he is now 
entitled to regain possession and to hold as an under-proprietor.” That 
decision is confirmed by the Commissioner, Mr. Capper. 

It appears to their Lordships that the effect of the finding is, that the 
plamlitl did hold, not merely in the words of the section, “ through pri¬ 
vilege granted on account of services or by favor of the talookdar,” but by 
an under-proprietary right which is distinguished from a holding through 
puyilege in fa\or ; that he was entitled to hold, not merely during the 
will of the talookdar, to which the latter part of the section appears to 
point, but iu their Lordships are of opinion that from the 

lengtli of his holding, wliich appears to be considerable, and the circum¬ 
stances which have been found in tlie case, it may fairly be inferred that 
he held pucka, or under contract, or at all events under an arrangement 
from which a contract might be inferred. That being so. their Lord¬ 
ships are of opinion that he is not excluded, by the words which have 
been lead, from the right of coming before the Court and proving his case. 

U has not been seriously disputed that, if this be so, be has held 
with that degree of contmuousness which is required by the Act. 
nimpniri jeasons their Lordsliips are of opinion that the decision 

thelSmpnT m!" ^^^iesty that 

the judgment of the Commissioner be affirmed. 


FULL BENCH. 

Present; 

SirBobcH Stmrt, Kl.. Chief Justice, Mr. Justice Pearson. Mr. Justia 
Spanhe. Mr. Justice Oldfield, and Mr. Justice Straight. 

PiiE.M Sikh Das and others {Plaintiffs) v. Bhupia and anoihe 

iDcfe)id(nits). [5th December 1879,] 

2 A. 517 = 4 Ind. Jur. 650. 

of rent~Adverse possessicn-Livntation. 

(By the Full Beuch. SPAXKIE, J.. dissentuig.) 

of rent by the^^t^nant 

lord’s suit for possession r ^ before the institution of the Ho 

tion of the tenancy or th t P®*' sufficient to establish, either the cess 

the tenancy must' be k '*^1® adverse possession : the cessation 

over and above the mere fauitto means of affirmative pro. 

t , 31 A. 31S-6 A.L.J. -239 ; R., 31 A. 5U = 6 A.L.J. 581, 5 Ind. Cas, 360 (351).] 

JUDGMENTS OF THE DIVISION BENCH. 

JMy 

y, 10 .^ 0 . In so far as the vacation of the houses i 
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quostion is clAinied in accordancG with the condition stated in that 1879 
document, the suit appears to be oiio for specific performance of a contract, 

to which Art 113, Sch. ii. Act XV of 1877, is applicable. Neither of the _ 

lower Courts has, however, tried the material issue whether the defen¬ 
dants are bound by the kemia-nanm aforesaid. If they are in possession FULL 
of the houses under the instrument, their possession cannot be held to BencH. 

have been adverse merely Ijecause they may not have paid rent within _ 

twelve years. The plaintiffs’ claim for rent for the years for which it is ^ ^ 617 ^ 
claimed appears to be within the time allowed by Art. 110, Sch. ii of the 
Limitation Law aforesaid. Whether the claim to enforce the condition 4 lod. Jar 
relating to the vacation of tlie houses be within the time allowed under 650. 
the terms of Art, 113 may be matter for inquiry and determination. 

[319] Setting aside the decrees of the lower Courts. I would remand 
the case for fresh disposal to the Court of first instance, with an instruc¬ 
tion that tfie costs of this appeal sliall follow the event and be costs in 
the cause. 

SpanKIE, J.—I cannot regard the suit as one for the specific perform¬ 
ance of a contract, and if it could be so regarded, it would he barred by 
lapse of time, for we must accept tlie finding of the Courts below that no 
rent has been paid for upwards of twelve years prior to the institution of 
the claim. Under these circumstances the plaintift mast have had notice 
that the performance of the contract was refused, and he should have 
brought his suit within three years from the first default. 

But the claim does not profess to be one for specific performance of 
a contract. It assumes that the conditions of the lease have been fulfilled 
up to the 6th .Tulv, 1875, and asks for the amount due in cash at the rate 
of two annas for each of the labourers that defendants should have 
supplied under the terms of the deed of 1828. and also for possession. 

The defendants totally repudiate the proprietary title of plaintiffs, and deny 
that any rent was over paid by themselves or predecessors to plaintiffs, and 
allege that they have all along held proprietary possession of the house. 

We cannot in a second appeal question the finding of fact that the 
rent has not been paid for upwards of twelve years prior to the institution 
of the suit. This ijeing so, it appears to me that a claim now to enforce 
the terms of an instrument written in 1828, which it is sb.own have oot 
been enforced for upwards of twelve years prior to the institution of the 
suit, is barred, and should be dismissed. I would dismiss tlie appeal and 
affirm the judgment with costs. 

The plaintiffs preferred an appeal to the Full Bench, under Cl. 10, 

Letters Patent, against the judgment of Spankie, J. 

JUDGMENTS OF THE FULL BENCH. 

Oldfield, J. (Stuart, C. J., Pearson, J., and Straight, J., con¬ 
curring).—This is a suit to recover two years’ rent of a certain house frotn 
the defendants and to eject them from the premises. [520] The plaintiffs 
case is that under a deed of lease, dated 6th July, 1828, thesr ancestors 
leased the house to defendants’ ancestors on the following terms, tliat the 
latter should supply annually eight labourers to the lessor or should pay a 
sum of two annas in lieu of supplying each labourer, and on failure to 
comply with the terms should be liable to be evicted from ®he premises. 

The answer of the defendants is that the house was built by their ancestors 
and has always been held by them in proprietary right, and that the deed 
of 6th July, 1828, on which plaintiffs rely, is a forgery. The Court of 
first instance, after remarking that no doubt the defendants ancestors 
were located by those of plaintiffs, finds that there has been no payment 
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of rent within twelve years, and relying on this fact has concluded that 
their possession has been adverse and has dismissed the claim. The 
Judge has aflinned the decree : he remarks that “ there is evidence to 
show that the defendant or his predecessors, in times not long ago 
acknowledged tliat he \yas the plaintiffs’ ryot and had been originally 
located there by the ])laintiff s ancestor, Sital, and whatever may be the 
dependency of a ryot on his lord I think clearly exists between the 
plaintiff and defendant here: probably the land is still the plaintiffs’ and 
cannot be diverted to other purposes or sold by the defendant without 
the consent of the plaintiff, and there probably the plaintiff’s interest 
and power end, but that plaintilThas a riglit to eject or take rent is not 
proved, and the long tenure of defendant without rent is now equivalent 
to a good title to hold without payment of rent.” 

Neither of these judgments amounts to an adequate finding on the 
question of tenancy, or disposes of the real question at issue whether or not 
the defendants’ ancestors became tenants of the plaintiffs’ ancestors 
under the deed set up by the plaintiffs, dated 6th July, 1828, and so 
became liable to the payment of rent and to eviction as averred. This 
question has not been touched on, nor has the genuineness or otherwise 
of the deed been even alluded to. and supposing that a tenancy did 
arise in the manner contended for, the Courts are in error in supposiug 
the mei-e non-pyment of rent for a period of twelve years will suffice to 
establish that it has been determined, and that defendants have obtained 
a title by adverse possession, so as to defeat the claim, for once the rela¬ 
tion of landlord ami tenant has been proved, it is for the latter to establish 
Its cessation by affirmative proof, over and above the [521] mere failure 

Coui-ts liave in the present suit to decide whether the 
deed pioauced by plaintiffs is genuine, and established a tenancy on the 

ancestors, on the terms alleged, and if so whether 
that the tenancy has determined, and that they 
aro dpolf) 1 ■ Since its determination. If these questions 

onijnn f) ”e entitled to succeed. We are of 

tfl™« nf t’® should pass in the 

Jud in appeal from the 

landing an ‘^e relation of 

DOU ' Secondly, that the Judge had 

nor had he on V® ‘ ® or did not pay rent to plaintiffs, 

t^vdW aZithlt®''? f that they were tenants; 

right to recXl ® “>0 

fine ourselves tr, ‘^o®*'royed. In second appeal we had to con- 

that the relation of l'®®^i If' 's erroneous to assume 

the hottses ' The lo*" u”' exists or was admitted as regards 

hired to the defo refers to thatched and mud-built houses 

been cons runted f Court found that the houses had 

aTcesrs h “a hi ' ' "'d defendants, though these 

Plafnt ffs sued LI "“eestor of plaintiffs. The 

up ”o ms ™s ?h f ®^«® f'-d been paid 

isLe whetLr thev ^ and it was iu 

virtue of their nroLir. ®“.“ °f ‘he houses in 

no rent havine heo “d the rent claimed by them, or whether, 

institution of the fh' within the twelve years prior to the 

Court found “'®'® proprietary right. The first 

years prior to the in ff* f'° u?*^ never received the rent within twelve 

prior to the institution of the suit: the defendants had repudiated 
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the proprietary title of plaintiffs in the house. The first Court also found 
that defendants had held adversely to plaintiffs for more than twelve 
years prior to the institution of the suit. The second Court appeared to 
me to accept the judf'ment of the first Court "that defendants had held 
over twelve years adverse possession and therefore had acquired a title 
against plaintiffs." 

[522] It seems to me that the rest of the judgment of the lower 
appellate Court has been misunderstood. The Judge refers to the original 
location on the laiul of the persons who constructed the houses which 
formed the sarai, and in his view, only so far as the land is concerned is 
there any connection between the plaintiff and defendant as landlord and 
ryot. "Probably,” observes the Judge, "the land is still the plaintiff's 
and cannot be diverted to other purposes or sold by the defendant' with¬ 
out the consent of the plaintiff, and there probably the plaintiff’s interest 
and power end." But the Judge holds the right to take rent or eject the 
defendants not proved, and that defendants have acquired a good title by 
long tenure to hold without payment of rent. 

Wlien then the first plea before us in 2nd appeal referred to the lease 
of 1828, and the second to the payment of rent and the admission made by 
defendant that lie was a tenant and paid rent, it appeared to me that the 
Judge had disposed practically of both these pleas in the finding at which 
he arrived, and that after such a finding no claim brought under the lease 
could be enforced Tho plaintiff's allegation and averment that he had 
received rent under the lease up to 1875 had broken down, and the lease 
had never been in operation, certainly for twelve years prior to the insti¬ 
tution of the suit. The Judge and Court below him also found that the 
defendants had acquired a title against plaintiffs by continuous occupation 
for a very long period without payment of rent, asserting their own 
proprietary possession as regards the house. Under these circumstances 
•the lease, having never been enforced within twelve years prior to the 
institution of the suit, could not be enforced now, and I thought that the 
auit as brought failed and was therefore properly dismissed, and I think 
BO now and would dismiss the appeal. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie, Mr. Justice 

Oldfield, and Mr. Justice Straight. 


Phul Kuar [Plaintiff) v. MURLI Dhar and another [Defendants), 

[5th December 1879.] 

2 A. 527, 

Mortgage—IlypothetatioM. 

An instrument, which recites that tho obligor has received n certain amount of 
^ money and has mortgaged his bouse to the obligee, that the latter has been put 
in possession of the mortgaged property, that he promises to pay the sura to the 
' mortgagee, within two years and redeem the mortgaged property, and that, if be 
, fails to pay the mortgage-money within that time, the mortgagee shall be at 

, liberty to recover the amount in any manner he pleases, creates a simplo mort- 

gage of the house, which can be enforced by sale. (H. C. R., N. W. P., 1876, 
p. 65. i>.). 

tf ., 8 A.W.N. 171; R., 21 A. 4 (8) = 10 A-W.N. 167.] 
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Suit, instituted in the Court of the Munsif of Ghaziabad, in April, 
1878, to recover Es. 300, the principal amount of the mortgage-money^ 
besides the rent of the mortgaged house, at eight annas a month, under 
the terms of the mortgage-deed, and Rs. 70-9-0 on account of interest from 
the date of ejectment up to the date of suit, at the rate of one per cent, 
per mensem, in all Rs. 427-1-6, by the auction-sale of the mortgaged house 
situated in the town of Ghaziabad, under the mortgage-deed, dated the 6th 
November. 1868.” 

Both the Courts below allowed the contetition of the defendants [that 
the instrument of the 6th Novetnber, 1868, created no mortgage of the 
house, and the plaintiffs claim being consequently reduced to one merely 
for money, tlie suit was not cognizable by the ilunsif but by the Coui't of 
Small Causes at Meerut] and dismissed the suit. The plaintiff preferred 
an appeal to the High Court. 


JUDGMENTS OF THE DIVISION BENCH. 

[529] StTjAHT, C. J.—In this case it was objected by the defendants, 
respondents, and both the lower Courts have held, that the claim is one 
cognizable by a Small Cause Court, and that the Civil Court had no 
jurisdiction to entertain the case, seeing that, in their opinion, possession 
of the house for two years, as conditioned by the deed, does not confer 
such a mortgage-right as would entitle the mortgagee to realize the amount 
under prope3*ty. All that the mortgagee is entitled to sue for 

IS Rs. 300, and for that purpose she ought to proceed in the Small Cause 
Court. On the other hand it is contended by the plaintiff, appellant, that 
there is a good mortgage of the house to her; and her phiint shows 
that she has lirought the suit for recovery of the Rs. 300, which is 
the mortgage-money, and interest, besides the rent, by [530] auction- 

moitgaged house, and that tho suit ia therefore cognizable 
by the Munsif and not by the Small Cause Court. This is her only plea, 
and It IS the sole (juGstion before us in this appeal. The following is the 
moitgage-deed (1). ■ ■ - ” if the 6rst part of this deed stood by 
t.elf without reference to anything that was to follow, it might perhaps 

hn/nn V mortgaged was not the house itself. 

limitpl ^ mortgage, a 

Aet \\ mr ^ transaction is not witliin the terms of S. 6 of 

wider however, the transaction bears a 

Dossession of’thi hf f the mortgagors " have put the mortgagee in 

“that we and it goes on to provide, 

afo snmt “ that we shall pay the 

beinc thtn mll w i.e., the mortgage-debt 

then pnmfi ^ ^ the thing mortgaged redeemed,” and 

then_c^m^a v^eiTHn]^^ta_nt^^^^ the contingency M the 

hereby declare that^we have 

owned and possessed bv us in li ^ situate in Ghaziabad, bounded .as below, 

and Gauga'R.r L*; “ -hich is Rs. 150, to Kashi R.m 

possession of difthin. morfc 

pocket: that we agree that HI.n ^ 'I'h'ch we shall pay from our own 

the mortgagee and got the thin« mo ^ aforesaid sum in a period of two years to 
gage-amount within the period of two velr^ redeemed : that if we fail to pay the mod* 
the mortgage-amount in anv w *^7 y,o ^ ™°ftgagee shall be at liberty to recover 

in repairing the house shaU hJr^ • J ‘ whatever is laid out by the mortgagee 

hence these few present iave hp.n redemption of mortgage: 

evidence." executed by way of a mortgage-deed to serve a& 
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debt not being paid within two years was kept in view, for it provided 
that, “ if we fail to pay the mortgage-amount within the period of two 
years, the mortgagee shall be at liberty to recover the mortgage-amount 
in any way he pleases,’' that is, he may either proceed against the mort¬ 
gaged property or against the mortgagor personally, and it is added that, 
whatever is kid out by the mortgagee in repairing the house “ shall be 
paid by us," not at the end of two years, but “ at the time of redemption 
of mortgage." 

It is, therefore, quite clear to me that the deed is an ordinary simple 
mortgage-deed, by which the mortgagor’s house in Ghaziabad is pledged 
as security for the mortgage-debt, the condition as to payment of the 
amount witliin two years pointing to a mere contingency as to the 
mortgagor’s intentions, but in no way altering the legal character of the 
mortgagee’s right under his deed. The precedent referred to by the Judge 
—DulU v. Bahadur (1)—does not appear to me to have any application 
to the present case. There the defendant failed to carry out his covenant 
to pub the plaintiff in possession of a zamindari siiare, in consequence of 
the estate being in the liands of a lessee wiio, of course, insisted on 
[531] his own independent right, and the property itself was not mort¬ 
gaged to secure the del)t. Here we have a simple mortgage which un¬ 
doubtedly secured the property to the mortgagee until his debt was paid, 
the two years’ condition being merely in the nature of a contingent pro¬ 
mise or expectation of releasing the property by payment of the debt 
within that time, and not otherwise limiting the plaintiff’s rights under 
her security. Both the lower Courts are therefore clearly wrong in hold¬ 
ing that the jurisdiction of tlie Munsif was ousted, and that the case 
could only be entertained by the Small Cause Court. 

I would, therefore, allow the present apj>cal with costs, setting aside 
the judgment of both the lower Courts, and I would remand the case 
for disposal on its merits by tlie Munsif. 

SpaNKIE, J.—I cannot say that the decision of the lower appellate 
Court is open to the objection taken by appellant. The terras of the 
mortgage-deed are not denied, and it appears that the mortgage was for 
two years, and for those two years the mortgagee was put in possession as 
security for the interest rather than the principal. The mortgagors put 
the mortgagee in possession of the subject of the mortgage, and agreed to 
pay interest at eight amias a raontli, as well as the monthly rent. If they 
fail to pay the amount of the mortgage-money within the period of two 
years, the mortgagee would be at liberty to recover it in any way he 
pleased, bub the deed does not provide tliat the house at the expiration of 
two years shall remain hypotliecated for the payment of the money. It 
is admitted that tlie mortgagee has been put out of possession, and she 
now seeks to recover the amount of the money due to her by sale of the 
mortgaged property. The amount in suit is under Rs. 500, and the Courts 
below have held that there was no real security for the payment of the 
principal, and therefore that there could be no decree for the sale of the 
mortgaged property. The claim then became one cognizable by a Court 
of Small Causes. It was therefore dismissed. 

The precedent relied on by the lower appellate Court —Dulli v. 
Bahadur (1)—appears to be in point. The judgment is one to which I 
myself was a party, and I consider myself bound by it. L532J But 
regretting that I differ from the honorable and learned Chief Justice, I am 
quite willing, if he should be disposed to refer it, that the case may go 
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before another Judge. At present I would dismiss the appeal and affirm 
the judgment with costs. 

The Judges of the Division Bench differing on a point of law, the 
appeal was referred under S. 575 of Act X of 1877 to Oldfield and Straight, 

JJ. 

JUDGMENT. 

Oldfield, J. — The question which we have to determine is whether 
under the terms of the deed, dated the 6th November, 1868. a mortgage 
was created in plaintiff's (appellant’s) favour by reason of which she is 
entitled to recover the amount she claims by sale of the house alleged to 
be mortgaged. 

In our opinion there can be no doubt that the deed creates a mort¬ 
gage of the house as security for i)ayment of the principal sum, Es. 300, 
lent, and that the plaintiff is in consequence entitled to recover by sale of 
the mortgaged property. A pledge is created by the terms, " We, Murli 
Dhar and Sagar Mai, sons of Ram Lai, do hereby declare that we have 
moiigaged a house situate in Ghaziabad, l)ounded as below, and possessed 
by us. in lieu of Rs. 300, iialt of which is Rs. 150, to Kashi Ram and 
Ganga Ram for two years, and the deed goes on to stipulate, " if we fail 
to pay the mortgage-amount witliin the period of two years the mortgagee 
shall be at liberty to recover the mortgage-amount in any way he pleases." 
It is true that a term of two years is entered as the terra of the mortgage, 
but this term is named with reference to the period within which the 
obligor was bound to satisfy the debt, and before the expiry of which 
the obhgee could not demand payment, and it is obvious that the object 
of the moi tgage would be frustrated if it were held to cease after two years, 
vhethei the debt be satisfied or not. The case on wliich respondents rely 
and which IS referred to in the judgments of the Courts is distinguishable 
froni the one before us. In that case the mortgage was a usufructuary 
mortgage for a term of years, and no question arose as to the right to 
bring the mortgaged property to sale in satisfaction of the debt. The only 
question decided was that the mortgagee could not retain possession of the 
mortgaged proper y after the term of the [533] usufructuary mortgage 
had expiied In the case before us. the deed cannot be held to pledge the 
house for the payment of interest, and so far the claim to recover interest 
as secured by the mortgage of the house will fail. An order will be made 

n. ll I'emanding the case 

the Smf? T -I'fftf®' this Court and of 

the Courts below will follow the result. 


FULL BENCH. 

Present: 

Sir Bobert Stuart Kt.. Chief Justice, Mr. Justice Pearson, Mr. Justice 
Spanhe, Mr. Justice Oldfield, and Mr. Justice Straight. 

Empress of India v. Sabsukh and others. Loth December 1879.] 

2 A. 533 = 5 Ind. Jur. 49. 

nm.Pro. Code. 1872. Ss. 468, 469~Revsmie Courts, tvhetlier Civil Courts. 

[F., 10 A. 582 ; R.. 97 P.L.R. 1903.J 
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2. Ibid—Sanction to prosecute. 

A refusal by a Court of Revenue to give sanction to a prosecution under a 
mistaken view of the law, and under an impression that sanction was unnecessary, 
would not constitute a sanction. 

3. IHd — S, 470— Sanction, when con be applied for. 

The words “ at any time " in S. 470 mean at any time daring the trial, seeing 
that it is for the purpose of such trial, the sanction is required, and without it the 
trial could not proceed, and that after conviction and sentence, there is nothing 
to follow for which sanction may be asked. 

REFERENCE TO THE FULL BENCH. 

[533] Straight, J.—Tliis was an appeal from a judgment of the 
Court of Session at Favukhahad. The case was argued before me on the 
[834] 3rd November last by Mr. Leach for the appellants and the Junior 
Government Pleader for the Crown. I took time to consider judgment, 
not on the questions of fact, as to which I was quite satistied, but upon 
the point of law that had been raised, and as upon consideration I feel 
that the matter is one of very serious importance. I have thought it best 
to state the following case for the opinion of the Full Bench. 

The appellants were prosecuted for and convicted of offences against 
Ss. 193 and 471, Indian Penal Code. The false evidence had been given 
and the forged document used on the trial of a suit in the Deputy 
Collector’s Court, in which one Imam Khan, a zamindar, sought to recover 
arrears of rent from the appellant Sabsukh. The Deputy Collector found 
in favour of the claim, and upon appeal the Collector took the same view, 
dismissing the appeal in the following words: ” I believe the receipt to be 
a clumsy forgery and now reject the appeal. Theieupon Imam Khan, 
the before-mentioned plaintiff, presented a petition for sanction of prosecu¬ 
tion in accordance witli the provisions of bs. 468, 469, Criminal Pro¬ 
cedure Code, and upon such petition the Collector made the following en¬ 
dorsement ; “ There is no rule of practice as to giving sanction in revenue 
cases : sanction is being given in criminal cases : the applic.mt is at liberty 
to bring the complaint in the Criminal Court separately : there is no need 
for sanction.” Accepting this as a sanction Imam Khan proceeded with 
his prosecution and ultimately convicted the throe appellants. The three 
questions upon which I wish to have the opinion of the Full Bench are 
as follows (i) Is a Revenue Court a Civil Court in the sense of Ss. 468 
and 469, Criminal Procedure Code? (ii) Can the Collector’s endorsement 
on the petition for sanction, as above set out, be considered a sanction 
within S, 470. Criminal Procedure Code? (iii) Can this Court now. under 
the words ” at any time " in S. 470, Criminal Procedure Code, itself give 
the required sanction, assuming the second question to be answered in the 

negative ? 

JUDGMENTS OF THE FULL BENCH. 

[S33] Stc\RT C. J._" ''' * * In answer to the first of 

these questions. I am of opinion that a Revenue Court is a Civil Court 
within the meaning and intent of Ss. 468 and 469, Criminal Procedure Code. 
The mischiefs against which these sections are directed are the Saving 
of false evidence and using as genuine a forged document. By Civil 
Court" here I understand anv Court established for the administration of 
civil justice as distinguishable from a Criminal Court. To hold otherwise 
would be to give to Revenue Courts and their suitors unlimited powers of 
proseontion in such cases, for which no intelligible reason has been attempt¬ 
ed to be offered, or could possibly be given, the essence of such offences- 

909 


1879 
Deg. &. 

Full 

Bench. 

2 A. 533 => 

5 Ind. Jar, 
49. 




1879 

DEC, 5. 


Full 

Bench. 


2 A. 533 ^ 

5 lod. Jur. 
49. 


ALLAHABAD] EMPRESS OP INDIA t;. SABSUKH, «S:C. [CR|M. 

being the perjury or false swearing and falsehood common to all Courts 
which act upon written or spoken evidence, and it could not for a moment 
be contended that a Revenue Court is not such a Court. My attention was 
directed to S. 435 of the Criminal Procedure Code, which provides for 
contempts of Court in certain eases, and in regard to which the Court 
before which the contempt has been committed is described as “any Civil 
Criminal or Revenue Court.” But these words, so far from demonstrating 
that the term Civil Court in Ss. 468 and 469. Criminal Procedure Code 
was intended to be used in its restricted sense as distinguishable from a 
Revenue Court, to my mind, when attentively considered, lead to the very 
opposite conclusion. This will clearly appear if we read these two sections 
along^wibh S 43o. especially in regard to one of the offences mentioned in 
b. 43o. namely, the offence defined in S. 228 of the Indian Penal Code. 

■ Q also included within the category of offences to be found 

in b. 468. It will thus be at once seen that, if we exclude the Revenue 
Court, from S. 468 we Bring that section into direct collision with S. 435. 
b. 43o mentions the offences, including that under S. 228, Indian Penal 
Code which It contemplates as committed in the view or presence of 

that 

the Couit ma> cause the offender, whether he be a European British 

r lint oT the’ 0 the 

using of the Court on the same day. may take cognizance of the 

pt 46''anVf^''w to punishment, by fine not exceeding 

for I°neitd’nn/^ imprisonment in the civil jail 

mid fn evert I one month, unless such fine be [536] sooner 

Uie offence w b the facts con tituting 

he offence, with any statement the offender mav make as well as 

PenafcoSe The re'col"^' t S- 228 of the'ln 

renal uoae, the lecoid must show the natm-A r tu • j* • i 

nreceerlinff in i . ® natuie and stage of the judicial 

pioceedm^ m which such public servant was sitting and the nature of the 
interruption or insult offered.” Here we have the natuie of the 

three kindc aI rnnvfc fi n- -i piovision made for all the 

tiuee kinds of Couits, the Civil and Revenue as well as the Criminal 

offen^'e^mrtioneTin's^l'^rM 

Court before which it was oommittS°" sanction of the 

with S. 435, which provides for thf ce 

cognizance of, and punishins for th^ff ‘ summary 

which purpose, it is obvious no semratp committed before itself, for 
the Court showing its mind in th^i * f f^ss sanction is necessary, 
provided for. Now nuite c^ns ■'^5' the summary proceeding 

the same offence being entertained ^68 contemplates 

by S, 435, but by comnlS„rnnd 

sanction of the Court before which the'^ff'^™'’"^’ recorded- 

because from the nature of fho a offence was committed is necessary, 
to appear, and tL same at, consent cannot otherwise be made 

mentioned in S 468 Crim°in,l P *^11 the other offences 

to my mind to he LeCe' 

that section is meant tn that the term Civil Court’ in 

S. 435 as distinguishable from r ' Courts at least mentioned in 

not driven to wCtTmus « 

Baying the mischilusTntrgS-oTh^o'it'TJ f 

be summarily entertained an/^ ^ that an offence that can 

entertained or punished bv the ^ Revenue Court, cannot ba 

punisned by the more deliberate procedure of complaint and 
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commitment under S. 468. It is our duty to make the law as consistent 
and rational as we possibly can and not to leave its apparent contradic¬ 
tions and inconsistencies unsolved without every effort of explanation and 
reconcilement l)eing used, and for tliat purpose to apply such principles 
of reasonable exposition as will fairly remove these contradictions and 
£ 537 ] inconsistencies, by showing that they are only apparent and not 
real. And in doing this we simply, in my opinion, fulfil the duty incum¬ 
bent on us to give such a degree of just expansion to the letter of the law 
as will effectually satisfy its spirit and intendment, and we would not do 
that, in the case before us, if we excluded Revenue Courts from the pro¬ 
visions of S. 468, Criminal Procedure Code. 

My answer to the second question is that the Collector’s endorsement 
on the petition for sanction was not “ sanction ” within the meaning of 
S. 470, Criminal Procedure Code. On the contrary, ic appears to me to 
be rather in the nature of a refusal to give sanction ; for the Collector 
ends his endorsement with these words; “ There is no need for sanction,” 
and he must be taken therefore not to have given it. 

As to the third question I entertain considerable doubts, although if 
we have the power, I do not think wo should under the circumstances be 
justified in giving sanction at this stage of the case. If tlie Revenue 
Courts were as a jurisdiction generally subordinate to this High Court we, of 
course, could give sanction, but wliether under the words “ at any time” 
in S. 470 we could now give such sanction so as to validate the trial, con¬ 
viction, and sentence before the Judge, is a question attended with con¬ 
siderable difficulty. I rather incline to the opinion that the words 
" at any time ” were intended to mean at any time during the trial, 
seeing that it is for the purpose of such trial that the sanction is 
required, and without it the trial could not proceed, and that after con¬ 
viction and sentence there is nothing to follow for which the sanction 
may be asked. The question, however, whether the Revenue Courts are, 
as a jurisdiction, legally and technically subordinate to this High Court 
is also a very difficult one. They may bo subordinate in a certain sense, 
i.e., in those cases where there is an appeal to this Court within Ss. 189, 
190 and 191 of the Rent Act XVIII of 1873, but in regard to all other cases 
there is no appeal and no subordination. This is shown by the plaint in 
the revenue suit which is included in the record before us, and from 
which it appears that the suit was to recover rent, Rs. 36, principal, and 
Rs. 5-1-0, interest, in all Rs. 41-1-0. It is, therefore, quite clear that 
so far as this case is concerned there is neither subordination on the part 
of the Collector nor control on our part. That, however, I quite 
[338] admit, is a different question from the general proposition I have 
indicated, viz., whether in the light of jurisdiction generally the Revenue 
Court is amenable to the High Court? I rather incline to the opinion 
that as a jurisdiction the Revenue Court is not subordinate to the High 
Court. The policy of the Act (upon which I express no opinion) was 
clearly to exclude all interference whatever by the Civil Courts, and 
especially by this High Court, for it was in consequence of judgments by 
this Court which were deemed inconvenient by the Revenue authorities 
that the Rent Act XVIII of 1873 was passed. Therefore as a general 
question I should hold that the Revenue Courts were not subordinate to 
this Court, and that conclusion lends considerable force to the case before 
us, seeing that it was not one which could by any means be brought 
under our appellate or revisional jurisdiction. Another difficulty has been 
stated, viz., whether under S. 15 of the High Courts Act this Court has 
any control or superintendence over the Revenue Courts. That again 
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depends upon whether the Revenue Courts are subject to our appellate 

jurisdiction within the meaning of the Act. But that again depends on 

what IS there meant by "appellate jurisdiction. ” Does it mean apDel- 

late jurisdiction generally, or can it be held to be understood as appellate 

jurisdiction within the limited me.ining and application of the Rent Act^ 

ihe latter as it appears to me. cannot ho taken as the true construction 

ihe kind of subordination and control given us in certain cases by the 

Kent Act is something different from, because less than, the "superinten- 

dence mentioned in S. 15 of the High Courts’ Act. By these remarks I 

have indicated the doubts and difficulties which appear to me to stand in 

the w'ay of a distinct answer to Jlr. Justice Straight’s third question, 

although, under any circumstances. I should be opposed to giving sanction 
in the present case. 

Pearson J.-I entertain no doubt that a Revenue Court is a Civil 

fT'lfq " Civil Court "as used in Ss. 468 

and 469 of the Crnmnal Procedure Code. In those sections Civil Courts 

are broadly distinguished from Criminal Courts. There is no reason to 

Court IS meant. The object in view is to prevent wanton, groundless or 
malicious of tl'e offences therein mentioned, by requiring the 

mav iT‘ "'’‘o'' ‘'•’OS® 

S ho X ction t ‘hem. It is impossible to suppose 

that the lestuction thereby imposed on such prosecutions is applicable 

on > to such offences committed in or before or against the ordinary Civil 

Courts and not equally to similar offences committed in or befLror 

against the Revenue Courts which, not less than the ordinary Civil Courts 
try and determine suits of a civil nature. u'mnaiy i.nviii..ourts, 

I dm of opinion thdt tho Coll6ctor*s fUn • / 

thrsanction‘’p“red1o? toTlve iveu 

dirtinctt Icl unnecessary, that officer 

in the m,atter of his ^^ 1 ^ 01 !^"“°“°'’’ ‘® 

given' r 

sanctioned bv competent authority q" f- proceedings may be 

to the institution of proceedings and ^k:itZlZT:iTS^nr 

to thrPuU'S. :-eted 

question whether a Revenue aTurt answer to the first 

and 469 of the Criminal Procedure Code 

in Cl. (9), S. 3 of Act XIX of 1873 ^Tn q ^uTr® 
the Courts of Revenue are distL„. - I ^^III of 1873 

suits are made cognizable bv Courts °’^’’®'^ Courts, and certain 

as Courts they have he r own nrf ? “‘her Courts, and 

In S. 204 [a] ittL ZS v '^' ‘h® ^ot. 

that any question or issue invni of a Revenue Court considers 

decision of a Civil Court such offin^ of law is more proper for the 

by the section. Here Civil Onn , ‘o the manner prescribed 

Again in S. 205 {a) on a Question from Revenue Courts, 

suit instituted or on any anneal r.r^ Po^er to take cognizance in any 
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cases of contempt commitbed in the view or presence of any Civil, Criminal, 
or Eevenue Court. Here are three Courts clearly distinguished. But 
under S. 467, in all offences under Chapter X of the Penal Code, not in¬ 
cluding those falling within Ss. 43-5 and 436 of the Criminal Procedure 
Code, no complaint xchatcuer (except where the proviso attached to the 
section applies) can be entertained without the sanction or except on the 
complaint of the public officer concerned, or of his official superior. When 
we come to the words of S. 468 of the Criminal Procedure Code, the 
reference is bo the offences under the sections cited before or against a 
Civil or Criminal Court, and in such cases sanction is required, and it is 
the same with S. 469. If Revenue Courts are included in the word 
" Civil" why are the three Courts distinguished separately in S. 435 ? It 
may be asked why should sanction be necessai’y in Civil Courts and nob 
in Revenue Courts ? This I cannot explain : nor am I bound to explain 
the reason. But after the recognition by the Code of the Revenue Courts, 
something more appears to me to l)e intended than the use of the word 
" Civil ” as opposed to Criminal. I admit that in S. 19 of the Penal Code 
Judge ” denotes not only every person who is officially designated as a 
Judge, bub also every person who is empowered by law to give, in any 
legal proceeding, civil or criminal, a definitive judgment, &c. But a Judge 
is also a “public servant" (S. 21), and the definition is intended to apply 
to the sections in the Penal Code which relate to Judges and public 
servants, and “Civil” is doubtless broadly opposed to “ Criminal.” The 
reference in S. 2 of the Rent Act to this section of the Penal Code and the 
illustration (a) makes the Collector a Judge for the purposes of the Penal 
Code and no further. I simply say that S. 435 recognizes the three 
Courts, and Ss. 468 and 469 recognize two only. It may, however, be 
observed that S. 643 of the Civil Procedure Code, which replaces 
Ss. 16, 17, and 19 of Act XXIII of 1861, provides the procedure in 
cases pending before any Court (to which of course the Code applies), 
when there appears to be sufficient ground for sending for investigation 
to any Magistrate charges of certain offences under the Penal Code. 
As the Courts have the power to act thus conferred upon them by 
[541] S. 643 of Act X of 1877, it may be that it was thought desirable that 
sanction should be given in those cases of complaint in which the Court 
itself had nob taken action, and this with a view to check baseless com¬ 
plaints. But I cannot find any such power given by the procedure in 
Revenue Courts to the presiding officers of those Courts. In the draft of 
the new Code of Criminal Procedure as amended, I find that S. 196 
amends Ss. 467 and 468, by clauses (6) and (c), so as to prevent any possible 
doubt arising on the point referred to us, because it refers to offences com¬ 
mitted before or “ against any Court,” and therefore all recognized Courts 
are included, and sanction of the Court or of some ether Court to which it 
is subordinate is required. In S. 476 of the amended draft Bill the words 
any Court” again are used, and any Courtis empowered to send an accus¬ 
ed to the Magistrate. If this were the wording of the present Code, and 
8 . 467 included all the sections in S. 196 of the proposed amended Act, 
then we would have easily disposed of the present reference, as any Court 
could have sent the accused to the Magistrate for inquiry on a charge of 
giving false evidence. But under S. 478 the words “ any Civil Court ” are 
jwed, and a larger power is given to such Court in cases in which the offence 
IS triable by the High Court or Sessions Court exclusively. Here it may be 
that, although ail Courts may send an accused person to the Magistrate for 
*oquiry into offences, only the regular Civil Courts may in certain cases 
actually themselves commit the offenders. I may also add that in 8. 480, 
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\vbich is to replace S. 43o of the present Code, in respect of certain cases 
of contempt, the words “ Eevenue Court ” are not used. It is sufficient 
that the offence is committed in tlie view or presence of “any Court.” I 
think, therefore, I have sl)own tliat there is some room for doubt whether, 
under the wordinjj of Ss. 408 and 469 of tiie Criminal Procedure Code 
now in force, any sanction is retjuired before a prosecution for giving false 
evidence in a Povenue Court is entertained. I say room for doubt, for it 
does seem anomalous that no provision has been made for such a case as 
that referred to us in the Revenue, when full provision for similar offences 
has been made in regard to the Civil Courts. I should have been glad if 
it had been otherwise and to have concurred with my honourable collea¬ 
gues on this question as on the others referred to us. 

[542] Tn reply to the second question I do not find that the 
Collector’s endorsement on the petition for sanction amounts to, or can be 
considered, a sanction within the meaning of S. 470 of the Criminal Pro¬ 
cedure Code. 

In answer to the third question, I consider that, if sanction is 
necessary, it is too late for this Court at this stage of the case to grant it. 
The blot occurs at the outset. There was no jurisdiction to entertain the 
complaint in the first instance, if sanction was necessary. The error too was 
not one tliat occurred after the complaint was entertained, and therefore 
might he condoned under the terms and sulqect to the proviso of S. 283 
of the Code of Criminal Procedure. 

I may add tliat I cannot find tliat the Board of Revenue has ever 
made^any rules under S. 211 of Act XVIII of 1873 and S. 2o6 of Act XIX 

of 18/3 foi the practice and procedure of Revenue Courts on complaints 
of the nature before me. 


oTKAlGHT, J. In reply to the first question submitted by me toth 
Full Bench for its opinion, I have to say that, in mv judgment, th 
Revenue Court is a Civil Court in the sense of Ss. 4G8 and 469, Crimina 
Procedure Code. I tiiink that the alternative expressions “Civil o 
Ciiminal Court are intended to include all tribunals concerned in th 
administration of Civil or Criminal Justice, before which “judicial pro 
ceeuings are held, as defined in the interpretation clause of the Crimina 
Procedure Code. I have in vain sought to discover any intelligible reasoi 
wly a distinction sliould have been drawn by the Legislative authoritie 
between Revenue Courts on the one hand and Civil and Criminal Couth 
on the other. Sanction appears to bo just as desirable and necessary ii 
either case. Moreover by S. 2 of the Rent Act (XVIII of 1873) it is speci 
fica ly provided that illustration (a) of S. 19 of the Penal Code shall bi 
read as if it applied to that Act, the effect of which is to declare that i 
Collector exercising powers under Act XVIII of 1873 (as in this case) ii 

vou have a “Judge” and a “judicial proceeding,’ 
admitted is of a Civil character. It is true that thi 
Ue t Act draws a distinction between Eevenue and Civil Courts, bui 
that IS merely or convenience of expression and to avoid confusion, am 
m no way interferes with the [343] Revenue Court falling within th, 

Se CaZ f “^8 Criminal Pro 

bsHtml™, ^ / f 1 ^ ^ Collector’s sanction to thi 

h the whnl f ought to have been given, and that withoul 

Session are vdi -d the Court o: 

the erfer eeTI' ‘u question, I am very clearly of opinion thal 

twistins nf tnr Collector on the complainant’s petition can by m 

g teims or distortion of language be construed into a sanction. 
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As to the third question, I do not think that the words "at any time ” 
in S. 470. Criminal Procedure Code, givo the Court power, after conviction 
and upon appeal or revision, to grant a sanction, and so to validate pro¬ 
ceedings otherwise invalid from their inception to their close. It appears 
to me that, for the purpose of determining what those words mean, Ss. 468, 
469, and 470 must be read together, and so treating them, the construc¬ 
tion seems to be that a complaint for any of the enumerated offences 
shall not be entertained, except when the sanction of the Court before or 
against which an offence has been committed is previously obtained. In 
other words, if I take the correct view, tl)e required sanction is a condi¬ 
tion precedent to the very first commencement of the prosecution. The 
term “ complaint,” as used in the Criminal Procedure Code, has a perfectly 
intelligible meaning and requires no definition ou my part. Apart from 
this, it appears to me there is a provision of the Code that places auy 
question upon the point I am now discussing almost, if not entirely, 
beyond dispute. I refer to S. 142, which enacts that nothing in that or 
the preceding section sliall “authorize a Magistrate to entertain a com¬ 
plaint of an offence without sanction, where such offence by any law in 
force may not be entertained without sanction.” 1 may also point out 
that in S. 466, Criminal Procedure Code, the sanction there provided must 
be given “ before the commencement of the proceedings.” Under all the 
circumstances already adverted to, and endeavouring to place a reasonable 
and practical construction on the words “ at any time,” I cannot bring 
myself to give tliem the enlarged interprotation contended for by the 
Junior Government Pleader. To do so would appear to me to open the 
door to [ 644 ] the very mischief the Act was intended to guard against, 
namely, the indiscriminate institution cA prosecutions by private persons 
for offences against public justice committed in contempt of and against 
Civil or Criminal Courts, for their own ends and objects, without any 
check. If my view of the section is incorrect, then there is nothing to 
prevent a person, except the watchfulness of the Magistrate, from putting 
the criminal law in motion to liarass or oppress another with whom he 
has been unsuccessful in litigation, and to defer obtaining or attempting 
to obtain the sanction of the Court before which his suit has been tried 
until the latest possible moment. To my mind prosecutions for the 
offences enumerated in Ss. 468 and 469 must have the stamp and counte¬ 
nance of the offended Court, otherwise they fall to the ground. My answer 
therefore to the t^hird ([uestion submitted is In the negative. Upon receipt 
of the decison of the Full Bench, I will dispose of the appeal. 

Oldfield, J.—I quite concur in the view of the law taken by 
Mr. Justice Straight. 

The case having been returned to the Judge making the reference, 
the following order was made: 

Straight, J.—The practical effect of the decision of the Full Bench, 
upon my reference of this case, is that the whole of the proceedings against 
the appellants from the commencement must be quashed ; the investiga¬ 
tion before the Magistrate and the trial in the Sessions Court being invalid 
by reason of the absence of the Collector’s sanction to the institution of 
the prosecution. The charge is of so serious a character that the matter 
cannot be allowed to rest, and in the interest of public justice it is essen¬ 
tial that the accused, who seem to have been most properly convicted on 
the facts, should not escape by reason of the technical difficulty that has 
ansen. There must, therefore, be a re-trial, and I accordingly order that 
^e record be remitted to the Magistrate of the District through the 
Sessions Judge. Application must be made to the Collector for his 
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sanction to the proceedings, and his attention must of course be called to 
the judgment of this Court as to the legal necessity for its being given. 
When the sanction has been obtained the prosecution must be continued 
in ordinary course to committal, and after that to trial before the Court of 
Session. Of course should the accused be again convicted, the Sessions 
Judge will, in inflicting [545] punishment, have regard to the length of 
time during which they have already undergone imprisonment. 


FULL BENCH. 

Present: 

Sit Bohert Stuart, Kt., Chief Jxisticet J/r. Justice Pearson, Mr. Justice 

Spankie, and Mr. Justice Oldfield. 


Jag A Nath Panday [Plaintiff) v, Prag Singh [Defendant). 

[5th December 1879.] 

2 A. 545. 


1 . 


o; Mad XIX of 1793, S. 10~Reg. XLI of 

Bent Act). S. 30, Act XIX of 1873 

(N.W.P. Land Bevenue Act), S. 79. ^ 


2 . 


A grant of land rent-free and revenue-free is null and void and liable to re¬ 
sumption, with reference to the above quoted laws and regulations. 


ffrnn/ed rent-free and revenue-free—Jurisdiction of Cmf 


possession of land, granted rent-free and reveoue-free. or as it i 

called kcishnacpan” land, IS cognizable by the Civil Courts. 


ORDER OF REFERENCE TO THE FULL BENCH. 

Pearson, J., and Oldfield, J., referred to the Full Bench the quei 
tions whether the grant to the plaintiff in this case was null and void, an 
whethei the suit by the plaintiff was maintainable and properly institute 

Court, the order of reference being as follows : 

[547] Oldfield J.—The suit has been brought by the plaintiff t 

recover possession of certain knshnarpan, or rent-free land, on th 
ground that a grant thereof, exempt from the payment of rent to th 

^ who has purchased the estate in which the landi 

sufficiently shown that ther 
hi?n.r« ^ of this land to the plaintiff on the part of the Rajal 

the ^®spect of the holding, an 

nhintiff’s’hehfllf^^ collected by the Rajah’s agent, were collected on th 
whlthm- enjoyment, but a question arise 

ptvisLfM‘'V the expres 

Begulation XLI c 

of 1793 and Tv f’ir“ re-enacts S. 10, Regulation XE 

revenue whether et holding land exempt from the payment o 

sii ce tlVwt “ f7®d.ng or under fifty bighas, that have Len mad 

by-in Ihef h -f M “''‘y be hereafter made 

dL a?ed nul " 7 5“ Governor-General in Council ar 

considemd „ 1"'" possession shaU be hereafter [548, 

property in the® q “y such grant, either with regard to th 

Ss or mlv e every person who now pos 

> succeed to the proprietary right in any estate, or who noi 
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holds or may hereafter hold any estate in farm of Government, or of the 
proprietor, or any other person, and every officer of Government appoint¬ 
ed to make the collections from any estate or taluq held khas, is autho¬ 
rized and required to collect the rents from such lands at the rates of the 
pargana, and to dispossess the grantee of the proprietary right in the land, 
and to re-annex it to tlie estate or taluq in which it may be situated, 
without making previous application to a Court of Judicature, or sending 
previous or subsequent notice of such dispossession or annexation to any 
officer of Government. The invalidity of these revenue-free grants was 
affirmed by S. 28, Act X of 1859, the only alteration in tlie law being that 
the proprietor was henceforth to disi) 0 ssess and collect the rents and re¬ 
annex tlie land to the estate by application to the Collector and not on his 
own authority. Then S. 30. Act XYIII of 1873, and S. 79, Act XIX of 
1873, were enacted as follows :—" And whereas all grants (whether in 
writing or otherwise) for holding land exempt from the payment of rent 
which have been made since the first day of December, 1790, by any 
authority other than that of the Governor-General in Council, were 
declared by Bengal Regulation XIX of 1793, S. 10, to be null and void, 
and like provisions have been by divers Regulations api»lied to the several 
parts of the territories to which this Act extends, and the said Regulation 
XIX of 1793 also provided tliatno length of possession should be consider¬ 
ed to give validity to any such grant, either with regard to the property 
in the soil or the rents of it, is hereby enacted as follows”:—and then 
follow provisions for tho resumption of such grants. It will be seen that 
the language of the above sections differs from that of the old Regula¬ 
tions to which they refer in this important particular, namely, that where¬ 
as the grants in the old Regulations are called grants of land held exempt 
from payment of revenue, the same grants are referred to in Acts XVIII 
and XrX of 1873 as grants of land exempt from the payment of rent. 

The question which arises in the case before us is whether the grant, 
which appears to bo one of tho proprietary right in certain [549] land incdud- 
ed in the area of a revenue-paying estate, without any reservation of rent to 
the grantor, but which is not claimed to be held exempt from payment of 
revenue to Government, is to be considered to be one of those grants to 
which the laws above cited apply. Before the enactment of .\cts XVIII 
and XIX of 1873 it was a much vexed question whether the Regulations 
were not intended to apply only to grants of land exempt from payment 
of revenue, as something different from rent, and to grants where the land 
had been separated from the revenue-paying area, and therefore not to 
such a grant as we have before us : and tho question will be found fully 
argued in the case reported in 9 Weekly Reporter, page 1. It was there 
held by the Calcutta High Court, though some of the Judges dissented, 
that “ the grant by a zemindar for valuable consideration of a piece 
of land to be held without payment of rent is valid, as against tlie heir of 
the grantor or a purchaser from him by private sale of the zemindari, 
sod that under S. 10, Regulation XIX of i793, such heir or purchaser is 
not entitled to resume the land.” But on the other hand, there is a 
decision of the Sudder Dewany Adawlat, North-Western Provinces, 
June 8th, 1865 (1), which appears to hold that grants of land exempt 
the payment of rent are such as were contemplated by the old 
"OgulatioDs, and are null and void, but the current of the previous deci- 
Mons seems certainly opposed to this view, as also is a reported case of a 
later date of this Court, No. 1503, March 27th, 1868 (2). 


(1) 8.D.A., N.W.P., 1866, p. 333. (2) H.C.R., N.W.P., 1868, p. 186. 
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It may be, however, that it was the intention of the Legislature by 
importing mto S. 30, Act XVIII of 1373, and S. 79, Act XIX of 1873. 
t)ie words exempt from the payment of rent,” in referring to the law of 
the old Eegulations, to set the matter at rest, and to make grants of land 
exempt from tlie payment of rent, such as the one in question, null and 
void, or it may be that a suit of this nature is not now maintainable in a 
Civil Court, with reference to other provisions of Acts XVIII and XIX of 
1873, 


JUDGMENTS OF THE FULL BENCH. 

[530] Stuart, C. -L—I am quite clear that the Civil Court could 
entertain this suit, and on this point f agree with Mr. Justice Pearson that 
the contention to the contrary is so unreasonable as to be at once rejected. 
It could not for a moment be argued that the plaintiff's claim comes within 
the express words either of S. 95. Act XVIII of 1873. or of S. 79, Act XIX 
of 1373, nor could it be shown to do so within the meaning of these two 
sections, because under tliese Acts an application for resumption of a 
grant of tins nature might have been preferred to the Revenue Court by 
the former owner, Rajah Ramadliin Singh. 

As to the subject of the suit itself, I am very much of Mr. Justice 
Spankie s o]?inion that the Regulations and Acts mentioned in the referring 
order do not ap))ly to it, or at least are not necessary to its disposal, for on 
the facts found by the Judge the plaintiff has in special appeal evidently 
no case wliatever. But, assuming that the Regulations and Aets referred 
to apply, I am clearly of opinion that they must be read so as to render 
this grant null and void. I must, however, observe that, for the purposes 
of such a case as tliis, the difference between the language of the two old 
Regulations referred to and that to be found in Acts XVIII and XIX of 
1873 IS in my opinion more apparent tlian real. S. 10, Regulation XIX of 
1793. which IS re-enacted by S. 10. Regulation XLI of 1795, enacts and 
declares that all grants for holding land exempt from the payment of 
revenue, whether exceeding or under fifty bighas, that have been made 
since the beginning of the Fasli year 1196, or that may be hereafter 
made, by any other authority than that of the Governor-General in 
Council, are null and void,” and it then goes on to make the following 
important and general declaration that “no length of possession shall be 
lieieaftei considered to give validity to any such grant, either with regard 
to the property in the soil or the rents of it ” : and further on the Regula¬ 
tion jirovides that, Every officer of Government appointed to make 
collections from any estate or taluq held khas is authorized and required 
to collect the rents from such lands at the rates of the pargana, and to 
dispossess the grantee of the proprietary right in the land, and to re-anneX 
It to the estate or taluq in which it may be situate, without making a pre¬ 
vious application to a Court of Judicature, or sending previous or [59l] 
su isequent notice of such dispossession or annexation to any officer of 
(joverninont.” It appears to me that these enactments destroy every 
possi e and interest which the grantee might have claimed in the 
subject of tile grant, including not only land exempt from the payment of 
revenue but land out of which rents might be collected, and that therefore 

1 ' k ^ XIX of 1873 merely re-enact what had previously been 

tiie law. by necessary construction, under the Regulations referred to. In 
my \uew of tl^ case, therefore, the plaintiff’s suit and also the appeal to 
the Division Bench should be dismissed. 

Pearson, J.—On the first of the two questions referred to the 
J5ench. my opinion is that the grant claimed in this suit is null and void. 


m o 
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he grant was not merely a grant of the proprietary right in the land, 
which was the subject of it, but it was intended to convey the grantee the 
whole yield or'rent of the land undiminished by the payment of the 
Government revenue thereon assessed, which the grantor took upon him¬ 
self to pay, There was no intention to injure or defraud the Government, 
but the effect of the arrangement was to shift the payment of the revenue 
from the land itself on to the shoulders of the grantor. I concur with the 
District Judge in the view that the grant was illegal under the laws cited 
by him and is liable to resumption. The Legislature apparently holds 
every bit of land to be, as it were, hypothecated for the revenue due 
from it, and will not allow tlie burden to be shifted elsewhere. 

On the second question laised by the referring order. I am not pre¬ 
pared to hold that the suit is not cogni;5able by the Civil Court. It must 
be admitted tiiat the loose language of S. 95 of Act XYIII of 1873 affords 
some ground for the contention that, inasmuch as an application for the 
resumption of the grant migiit have been preferred to the Revenue Court 
by the grantor, therefore this suit by the grantee to be maintained in 
possession of the grant is excluded from tlie cognizance of the Civil 
Courts; but the contention is so unreasonable tliatone feels bound to reject 
as unreasonable any construction of the language of the section which 
would support it. 

Spaxkie, J.—The learned Judges who refer this case for the opinion 
of the Full Bench remark that the (juestion for consideration [552] is 
whether the grant, which appears to be one of proprietary right in certain 
land included in the area of a revenue-paying estate, without any reserva¬ 
tion of rent to the grantor, but which is not claimed to be exempt from 
payment of revenue to Government, is to bo regarded as one of those 
grants to wliich Regulations XIX of 1793 and XLI of 1795 and Acts 
XVIII and XIX of 1B73 apply. We are also asked whether tlie plaintiff’s 
suit is maintainable and properly instituted in the Civil Court. 

The terms of the Regulations are that all grants for holding land 
exempt from payment of revenue, whether exceeding or under fifty 
bighas (l), that have been made since the beginning of the Fasli year 1196, 
by any other authority than that of the Governor-General in Council, are 
declared null and void, and no length of possession sliall bo hereafter 
considered to give validity to any such grant, eitlier with regard to the 
property in the soil or the rents of it. S. 30, Act XVIII of 1873, and S. 79, 
Act XIX of 1873, recite that, " Whereas all grants (whetlier in writing or 
otherwise) for holding land exempt from the payment of rent, wliich have 
been made since the first day of December, 1790, by any autliority other 
than that of the Governor-General in Council, were declared by the Bengal 
Regulation XIX of 1793, S. 10, to be null and void, and like provisions 
have been by divers Regulations applied to tlie several parts of the terri¬ 
tories to which this Act extends, and the said Regulation XIX of 1793 
also provided that no length of possession sliould be considered to give 
validity to any such grant, either with regard to the property in the soil 
or the rents of it, it is hereby enacted,” &c., &c., Undoubtedly there is 
a difference between the Regulations and Acts. In the former the grants 
are spoken of as “exempt from the payment of revenue,” and in the 
latter as “ exempt from the payment of rent." 

The learned Judges remark that before the enactment of Acts XVIII 

(1) Note by the Judge —Tn 8. 10, Regulation XIX of 1793, whether exceeding or 
nnder one hundred bighas : but Regulation XLI of 1795 is more particularly concerned 
^th this case. 
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and XIX of 1873, ifc was a much vexed question whether the Eegulations 
were not intended to apply only to grants of land exempt from the payment 
of revenue, as something different from rent, and to grants wlien the land 
has been separated from the revenue-[553]paying area, and therefore 
not to such a grant as the one set up in this case. They refer to the 
decision of the Calcutta High Court in Muhammad Akil v. Asad-iin-nisa 
Bibee (1), and to a decision of the Sudder Dewany Adawlat, North- 
Western Provinces, Rajah Dihnkh Rut v, Kurban Ali (2), and to one of 
this Court in Ahmad-ullah v. Mithoo Lull (3). In the first cited case it 
was held that a grant by a zemindar for valuable consideration of a piece 
of land to be held without payment of rent is valid as against the heir of 
the grantor or a purchaser from him hy private sale of the zemlndari, and 
that under S. 10, Regulation XIX of 1873, such heir or purchaser is not 
entitled to resume the land. The Calcutta High Court's ruling has all 
the weight of authority, and the decision of the Chief Justice, Sir Barnes 
Peacock, a])pears to mo to be unanswerable. 

It must, however, be admitted that S. 30 of Act XVIII of 1873 and 
the corresponding section of Act XIX of 1873 have adopted the view taken 
by the Sudder Dewany Adawlat of these Provinces in their decision cited 
above, and have declared that the former Regulations referred to rent and 
not revenue, and tlierefore, assuming that the Legislature is authorized to 
interpret S. 10, Regulation XIX of 1873, as it pleases, we probably are 
bound to give effect to the law as it is laid down in these later Acts. I do 
not, however, think tha,t we need consider this part of the case at greater 
length, for I doubt whether the Regulations or the Acts apply to the 
particular case before us. The appeal was one from an a])pellate decree, 
and I observe that the Judge finds as a fact that Jagar Nath Panday was 
never put in possession of the land : that the rents of the land in dispute 
weie collected along with the rents of the other lands of the village by the 
Rajah s agent, by whom a part of the money thus collected was occasion¬ 
ally paid to Jagar Nath Panday. It would also seem that the revenue of 
the land was paid by the Rajah to Government (this indeed is shown by 
the proceedings before the Dei)uty Collector), and the rent of the land in 
dispute was collected as usual by his agent, and therefore all that the 
plaintiff acquired by the transaction was a portion of the share of the 
produce of the land which [554] would otherwise have been retained by 
le ajah himself. It was as if a portion of the zemindar’s own income 
was reserved as a charitable allowance for Jagar Nath Panday. It was not 
even assigned by any written instrument. If this was the position, I do 
not consider that there was any grant witidn the terms of Regulation 

extended to Benares by Regulation XLI of 1795, and I. 
therefoie, do not think that those Regulations or the Acts of 1873 would 

apply to the case. This suit appears to liave been one with which a Civil 
Court had jurisdiction to deal. 


ifivci A f ’ and S. 79, Act XIX o 

873, declaie grants of land exempt from the pavraent of rent to be nul 

«nv /esumablo, with the exception of the rent-free grants especi 

ally .e erved from the appheation of S, 79 by the provisions of Ss. 80, 81 

8 , Act XIX of 187J. The plaintiff, therefore, cannot succeed in his suit 



(l)9W.R.. 1. 


70X TT ^ ^ S.D.A.. N.W.P., 1865, p. 333. 

(3)H.G.E..N.\Y.P.. 1868.P.186. 
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APPELLATE CIVIL. 

Present: 

Mr. Jiistice Pearson and Mr. Justice Straight. 


Safdar Ali Khan {Plaintiff) v. Lachman Das and others 

[Defendants). [Hth December 1879.] 

2 A. 551 = 5 Ind. Jur. 92. 

1. EeUaiie—Stamp — Registration. 

A letter, by which a person releases bis right to the security of certain im¬ 
moveable property hypothecated to him, cannot operate as a release and be 
received in evidence, unle^is duly stamped and registered. 

[R.,17 B. 235 (237), 33 C. 613 (622) *10 C.W.N. 551 = 3 C.L.J. 576.] 

2. Reception in evidence of imsta7iq)ed and nnregislered document—Objection in first 

appeal—C.P.C: mo, S. 3dO-C.P.C.. 1877, S.S7H. 

An appellate Court may admit and consider an objection to the reception, in 
evidence, of an unstamped and unregistered document. (3 B.L.R, 126, dis- 
cussed). 

CR., 2 N.L.R. 121 (122).] 

3. Agreement induced ly fraud, voidable. 

A person, who is induced by fraud to relinquish a lien on immoveable property, 
in favour of an iniioecnb subsequent purchaser in good faith, is entitled, when 
the true f.acts become known, to enforce the lien against such purchaser. 

[Not Appl,, 11 C.L J. 651 (554) = C Ind. Ca.s. 150*37 C. 589 (505).] 

JUDGMENT. 

[555] Straight, J.—This was a suit brought by the plaintiff, 
appellant, to recover the sum of Ps. 20,375, principal and interest, on a 
bond, dated the 18bh of June, 1875, executed by the defendant Af«al Ali. 
The plaintiff also sued the defendant Lachman Das for the amount under 
another bond of the same date, whereby he had given security for the 
loan and interest, and hypothecated certain properties scheduled in the 
deed, including 20 biswas of mauza Chand Khera, pargana Aniroha, the 
bounds and limits whereof were duly and properly detailed. The plaintiff 
further prayed for enforcement of lien against the property hypothecated. 

The defence pub forward by Afzal Ali substantially amounted to this, 
that he was a mere dummy in the transaction, that Lachman Das was 
the real borrower, and that the bond on which it was sought to make 
him liable was 6ctitiously executed in his name for some motives of 
expediency. Lachman Das admitted his liability under the security-bond, 
■and that he did in the first instance hypothecate the several properties 
therein specified, but he went on to allege that, with the consent of the 
plaintiff to an agreement of the 16th December, 1876, the mauza of 
Chand Khera was withdrawn from the list, and 2^ biswas of mauza Ketsa 
and a shop, together [556] with a note of hand for the amount of the loan 
of one Sahu Sliara Saran Das, treasurer of Eampur, were substituted. 

The Subordinate Judge held that Afzal Ali and Lachman Das were 
both responsible for the payment of Rs. 20,375, and that the mauza of 
Chand Khera had been exempted from the operation of the security-bond 
of the 18bh June, 1875, with the sanction and consent of the plaintiff. 
?or reasons that will presently appear, when we come to the facts, 
Sheikh Ali-ud-din bad come into the suit as a defendant by making certain 
objections to the plaintiff's claim, and had formally been made a party to it 
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under an order of the Court of the Gth September, 1878, pursuant to S. 32, 
Act X of 1877. His interference related solely to mauza Chand Khera, 
and as appears from what has already been stated, he was successful in 
securing the exemption of that property from the decree. The Subor* 
dinate Judge ultimately passed an order in plaintiff’s favour for the 
amount of his claim by enforcement of lien on the property hypothecated 
in the security-bond of June. 1875, excluding mauza Chand Khera aud 
substituting in lieu thereof the 2? biswas of Kelsa already mentioned. 
From tills decision the plaintiff appealed and the following shortly state 
his grounds of appeal : (i) That mauza Chand Khera has been exempted 
on illegal and insufficient evidence : (ii) That a letter of the plaintiff of 
the 3rd May, 1877, being without a stamp and unregistered, ought not to 
have been received in evidence, as it was put in to prove the relinquish- 
inenfc of an interest in immoveable property above the value of Rs. 100 : 
(iii) That even if there had been any relinquishment by the plaintiff it 
was only con.litional and was so regarded Ijy tlie defendant Sheikh Ali- 
ud-din : (iv) That plaintiff was no party to the document of the 16th 

Decemiier. 18^6, put forward by Lacliman Das and never gave his consent 
to it. 

The facts of the case ajipear to be as follows ; The plaintiff is a 
native gentleman of some position resident at Rampur. The two defen¬ 
dants Afzal .-Ali and Lachman Das lioth come from Moradabad or there¬ 
abouts. while the third, Ali-ud-din, is a pleader living and practising there 
and in the district. It seems altogether indifferent to the question we 
have to decide whether the Rs. 20,000 were advanced to and for the use 
of .-Afz il Ali or Lachman Das. Certain [557] it is that they are both liable 
for it.s rc-paymenfc. and we accept without hesitation the finding of the 

bubordinate Judge as to their joint and several responsibility to the 

plaintili. 

f * 4 . for our consideration, as in the determination 

ot It ail the other pleas in appeal must be disposed of, is, was the Sub¬ 
ordinate Judge right m law and fact in excluding mauza Chand Khera 
from en.orcement of hen and in substituting for it the 2-V biswas of mauza 

Kelsa and the sliop? 

T fc'vo l^onds executed on the 13th 

June, 18<o. At some time after that and before the end of 1876 Lachman 
Das, under circunistances most strongly indicative of fraud, sold to the 
defendant Ah-ud-din out and out. for a sum of Rs. 9.500, the mauza of 
0 and Khera. concealing the hypothecation already made to the plaintiff, 
and acting as if the property were free and unincumbered and capable of 
disposal. It IS impossible to avoid making the remark in passing, that it 

relhW Ali-ud-din. a pleader, who could 

wtv np district register of charges on immoveable pro- 

hffi npcpl n'® to do so, though by this simple and to 

o. he mighi have ascertained, 

mauzihA/ll^ accidentally to his knowledge, namely, that the very 
nf h,-« ° bought was already incumbered to the plaintiff at the time 

cL thTtl ad'?- when he bLame aiU of the 

Lalmaf n indignant and threatened 

consZene^rof'n -ho, in his alarm” to escape from the 

difficultv wa’ to have thought the best way out ot his 

Cnio Hor” 1 ? ‘his purpose he opened com- 

accept 2-t bisw ' P's.iuti^ the object ot which was to induce him to 

trsurer of n . “T" ^ hand of the 

put, m lieu of mauza Chand Khera. A proposal to this 
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effect embodied in writing appears to have been prepared and forwarded 
by Lachman Das on or about the 16th December. 1876, but no formal 
signature of the plaintiff to it was ever obtained, and it was not till 
the 3rd May, 1877, that a letter was written by the plaintiff to the 
defendant Ali-ud-din, by the terms of which it is contended the document 
of December, 1876 was accepted and Chand Khera was exempted from 
the bond of the 18th June, 1875. According to Ali-ud-din, this [558] 
set at rest all his fears, he was content to let his bargain with Lachman 
Das stand, and abandoned his threatened prosecution. If his mind 
was so completely set at rest by the plaintiff, it seems strange, to say 
the least of it, that on tlie 1st July, 1877, he requested Lachman 
Das to execute a deed of agreement, which, after recapitulating all the 
circumstances relating to the sale, proceeded to hypothecate certain pro¬ 
perties as security for the carrying out the contract. The remaining facts 
to be enumerated are but few. It turned out that the 2-2- biswas of mauza 
Kelsa, which Lachman Das liad pot forward as his own, did not belong to 
him but to bis minor nephew, and it is curious to observe, in his judg¬ 
ment, that the Subordinate Judge seems to have studiously kept this—the 
most important fact—in the l>ackgrouncl. The real struggle now is 
necessarily between the plaintiff and Ali-ud-din, indeed, as parties to the 
suit, the other defendants may be dismissed from our consideration. 

The suit brought by the plaintiff is on his bond ot June, 1875, and 
he claims to enforce the liypothocation against Chand Khera as if the 
documents of December, 1876, and 3rd May, 1877, had never been 
written. The defendant Ali-ud-din, who is in possession of Chand Khera 
under liis purcliase, put forward those two documents as evidence of his 
title and showing that the plaintiff released Chand Khera from the bond 
of 18th June, 1875. One of tlie pleas in appeal sets up a technical 
objection to the admission of the letter of the plaintiff of the 3rd May, 
1877, and it was argued before us that, liaving regard to the terms of the 
deed of December, 1876, to which this referred and expressed its accept¬ 
ance of, this document must be considered a release, or, in otlier words, 
ail instrument “ purporting to extinguish a contingent interest to and in 
immoveable property ” and as such, not only liable to stamp but to 
registration under S. 17. Act III of 1877. We are of opinion this conten¬ 
tion is correct and that the letter does amount to a release. It was in 
that very sense and for the purpose of fixing responsibility on tlie plaint¬ 
iff as to the exemption of Chand Khera from the bond, that the defendant 
Ali-ud-din tenders it, and indeed without it, it is not very easy to see what 
sorb of defence he could have made. The document therefore ought to have 
been stamped and registered and should not have been admitted in evidence 
in [559] the lower Court, though it does nob seem that there any objection 
was taken. But it does not appear necessary to the decision of the case 
for us to pass any formal or deliberate expression of opinion upon these 
two questions, so far as they are made matter for objection to the admis¬ 
sibility of the release of the 3rd May, 1877, in this Court. As to its accept¬ 
ance in proof without stamp, there is a judgment of Sir Barnes Peacock 
in Mark Ridded Currie v. S. V. Mutu Bavien Chettij (1). wherein acting 
upon the terms of S. 350, Act VIII of 1859, with which S. 578, Act X of 
1877, closely corresponds, he held “ that the error, if any, of receiving the 
dooumenb without a stamp, did not affect the merits of the case or the juris¬ 
diction of the Court, although it might have affected the Government 
revenue.” It should, however, be noticed that this decision only disposes 
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of the objection within the terms of S. 350. so far as it was a fib ground for 
appeal from the finding of the lower Court. The difficulty that presents itself 
to our minds is as to how far this Court, sitting in appeal from an original 
decree and therefore having to deal with evidence as well as law, can fail 
to notice an objection to its receiving as proof and taking cognizance of a 
document which is both unstamped and unregistered ? It may be, that 
so far as it relates to the finding and order of the lower Court it has no 
force, l)ut non constat ” that wlien brought utnler our notice we are not 
to entertain it. So to the (piestion of registration the same observations 
applv, only with greater force, for registration can hardly be called a 
matter affecting the Government revenue.” wiien it is obviously intend¬ 
ed to prevent fraud by parties to instruments of a certain description. 
Upon this point a decision of West and Pinhey, JJ., in Bctsawa v. 
Kalkapo. (1) was quoted, which seems to hear dii'ectly upon the whole 
subject of registration and to treat it from a practical and intelligible point 
of view. We must not. liowever, be taken as expiessing any definitive 
opinion upon these two questions, though it is irresistible to remark that 
at fiist siglit the argument seems a strange one. as has been before 
remarked, that a Court of Anpeal, where it is dealing with fact as well 
as law, is to accept and treat as evidence that which two Acts have in 
prohibitory language declared sliall not be received. Upon one point, 
however, we feel no doubt, namely, that an objection may properly be 
taken in this Court to an unstamped document and that [660] we 
ai-e bound to entertain it. In that case we may direct that the docu¬ 
ment be stamped and the penalty imposed, but for the unregistered 
instrument there is no locus penitentker it the time has run out within 
which lb should have been presented for registration, and w’e are power¬ 
less to give a,ny assistance. W^'e have already said that, for the purpose 
0 oui disposing of this appeal, it does not appear to us necessary to ex¬ 
press any final opinion upon these two questions, indeed from our point 
ot view andthe conclusion at which wo have arrived we think it sufficient 
to deal with the case upon the first ground of appeal. Our judgment 
would have been the same whether the letter of the 3rd May, 1877, be 

nffi °ll But with the object, as far as lies in our power, 

of finally disposing of the litigation, we have accepted that document as 
paib of the evidence in the case, and have accorded to it all the importance 
we'fihfc lequested l)y the respondent .\li-ud-din. Even had the agree- 

Stiff ir n ° ‘ r Decemher, 1876, been signed by the 
thir-inne "0 difference, to our minds, in the result of 

Das hi' ‘h® fraud of Laohimn 

cd Tcff “‘^raPrasenhUions and false pretences as to the 21 biswas 

twentrLw^f 7“ induced to substitute them for the 

documents and Khera, vitiates the whole transaction, 

of the 18th Tuna 107 s operation m its precise terms the bond 

dhel Ld'd ri'That there was posi- 
directly on the ' fraud, and that it acted immediately and 

and 1 ow wouW ffT Pl^ratiff is a matter beyond all controversy. 

Law to aUow S “ " ^ourt of Equity, as weU as of 

circumLnees t i under such 

never have aiterld to?'’' uiear that the plaintiff would 

ing twenty 'biswas for^?! h'^’ been aware that he was surrender- 

title and his whole f'’" “'’-s to which his hypothecator had no 

' ^ ra fbe matter, as deposed to by the witnesses, 


(1) 2 B. 489. 

924 



CIV.] 


AUDH KUMARI. &C. v. CHANDRA DAI. &C. [ALLAHABAD 


goes to show that he implicitly believed in the honesty and bonafides of 
Lachman Das. We fail altogether to remark any laches or negligence of 
any sort on the part of the plaintiff to disentitle him to the relief he asks, 
on the contrary he appears to have acted in a perfectly straightforward 
way and to have fallen a victim to the falsehoods of a clever cheat, who 
was driven to his wit’s end to escape from prosecution, and, as it would 
[561] seem, from well merited conviction. That AU*ud-din had still 
some suspicions about Lachman Das, after his receipt of the letter of the 
plaintiff’s of the 3rd May. 1877, is plainly evidenced by the agreement of 
the 1st July of the same year, but this has in no w'ay affected us in our 
view of the facts or the decision of the case, though it is a strong indica¬ 
tion that the defendant Ali-ud-uiu had considerable doubt as to the safety 
of his purchase. That Ali-ud-din has his remedies, either in the Civil or 
Criminal Courts, or both, is a matter beyond dispute, but however bond 
fide his purchase, he cannot set it up to defeat the lien of the plaintiff on 
mauza Chand Khera under his bond of 18th June, 1875, in satisfaction of 
the amount and to the extent, for which, it will, with the other properties 
hypothecated, share as security. The fraud of Lachman Das towards the 
plaintiff goes back to the inception of the transaction and rendei’s all 
subsequent proceedings in reference to the property in suit void and of no 
effect. 

The appeal will therefore be allowed and the decision of the lower 
Court reversed, so far as relates to its order exempting mauza Chand 
Khera from the operation of the bond of 18th June. 1875. For purposes 
of convenience and to avoid mistakes we think it best to say in terms, 
that a decree is passed in plaintiff's favour for Rs. 20,000, and interest to 
this date, at the rate specified in the bond, against Mir Afzal Ali, Lachman 
Das, and Ali-ud-din, by enforcement of lien against 20 biswas of mauza 
Chand Khera, 21- biswas of mauza Kelsa, and 20 biswas of mauza 
Ismailpur, as specified and defined in tiie schedule to the bond of 18th 
June, 1875, and thereby hypothecated. The whole of the costs in this and 
the lower Court are to be paid by Lachman Das. 

APPELLATE CIVIL. 

Present; 

Mr. Justice Pearson and Mr. Justice Oldfield. 


Audh Kumari and others {Defendants) v. Chandra 
Dai {Plaintiff) and Pran Dai and Sita Dai [Defendants). 

[I5th December 1879.] 


2 A. S61. 


Hindu law—Right of succession of daughters to father's estate. 

Comparative poverty is the only criterion for settling the claims of daughters, 
inter se, on their father’s estate. (2 Bora. H.C.R. 5 and 6 Bora. H.C.R. 183, F.). 

[Appr., 28 B. 229.] 


Bishan Prasad died without male issue, leaving four daughters at his 
death, viz., Chandra Dai, Son Dai, Pran Dai and Sita Dai. In the suit 
filed separately by each of the first two daughters against certain persons 
for the possession of a moiety (each) of Bishan Prasad s separate immove- 
ftblo property, claiming by right of inheritance, the defendants contended, 
amongst other things, that Bishan Prasad bad two other daughters, Pran 
Dai and Sita Dai, and that such daughters, being in indigent circumstances, 
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were entitled to his estate to the exclusion of Chandra Dai and Son 
Dai, who were persons of wealth, and that Bishan Prasad having four 
daughters, Chandra Dai and Son Dai had no right to moieties of his pro¬ 
perty. During the pendency of these suits Pran Dai, admittedly a 
daughter of Bishan Prasad, and Sita Dai preferred petitions to the Court 
of first instance, in which tliey respectively claimed to be entitled to the 
whole estate of Bislian Prasad. The first Court without making them 
parties to the suits, but, liearing tiie suits together, gave Chandra Dai 
and Son Dai decrees against tlie defendants in these terms: “That 
deci-ees be given in favour of the plaintiffs, but so as not to interfere 
with the rights of the other daughters.” On the High Court remanding 
the suits to the Court of first instance, directing it to make Prau 
Dai and Sita Dai defendants, and to determine whether Sita Dai 
was a daughter of Bishan Prasad, and whether either Chandra Dai or Son 
Dai liad any right of inheritance as against Pran Dai or Sita Dai and if 
any what was the extent of such right. Pran Dai and Sita Dai were 
made defendants in these suits. Pran Dai set up the same defence to 
botli suits, VIZ., that she was entitled to succeed to the whole of her 
faUiers estate, the material portion of her written statement being: 

The defendant is utterly indigent and she is a widow: she is so necessitous 
that she is unable to procure the necessaries of daily life—food and 
clothing ; Cliandra Dai and Son Dai are vers’ wealthy, while Sita Dai, who 
IS poor as compared with Chandra Dai and Son Dai, is in better circum- 

'e : under these circum- 

stances tlie defendant is, under Hindu law, tlie solo heir to her father’s 
es cl e . in lei pieseneo Chandra Dai and Sita Dai cannot be regarded as 
heirs and entitled to their father’s property." Sita Dai set up a similar 
defence to the suits the material portion in her written statement being as 
follows: The defendant is utterly indigent and destitute: as against her 
Cnandia Dai or Son Dai, or Pran Dai, her sisters, who are wealthy, have 

Tie™ 1’ ‘I &'■'’« Chandra Dai and Son Dai an estate of con- 

sideiahle y.Uue, besides jewels and money: he also gave Pran Dai an 

annuity of Rs. 2o : the defendant alone is destitute, and her husband’s 

ciroumstanees the defendant 

fi'Xns fbnt ^<=<=eed to lier latlier’s estate," The first Court 

veit eiiti fed to ’f O'- Son Dai 

the word in infn ““J’l ‘‘'=‘'’6 equal rights: 
atl caWeTo at o ’‘h i" the Hindu Law, is not 

aheadv h„en fT r,’® n^'' '’‘tughters: Sita Dai and Pran Dai have 

daughters is ^ Paupers: as none of the four 

band of one is n' * inecessary for the Court to see that the bus- 

SminTne tliP t ‘^at of the others: if in 

amount of mont? ° ‘“'^'^ence and wealUi regard were had to the 

and the nerson wb Ptopo^'ty possessed comparatively by different parties, 

posslsed less and one who 

the person who with reference to 

reference to thn noT P‘^'oP“®tance3 than he, and wealthy with 

■would be liardlvTo*°° worse oircumsta*ices: thus there 

would not be ennnllv^ whom the words wealthy and indigent 

iffs are wealthv k ^ Wlicable ; therefore the contention that theplaint- 

Baiand PM^Dai ar/f fh •“ same manner, the allegations of Sita 

consideration ■ th f f indigence are undeserving of 

onsicleiation . the fact is. that none of the four daughters lack the 
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necessaries of life, that is, no one of them is so poor as to be unable to 
procure food: no one of the four lives by begging, the "word nirdkan 
means an indigent person who may have been reduced to starvation.” 

JUDGMENT. 

[564] Peaeson, J.—"We consider it to be well established by the 
evidence on the record that Sita Dai is the daughter of Bishan Prasad 
and sister of the plaintiff in the connected suit. The lower Court’s finding 
on the point appears to be quite right, and the objection taken to it by 
the plaintiff, respondent, is disallowed, It is also well established, in our 
opinion, tliat the plaintiff in this suit as well as her sister, the plaintiff in 
the other suit, are in much better circumstances than their sisters Pran Dai 
and Sita Dai. The two plaintiffs married two brothers, sons of Bindesri 
Prasad, Pandey, who was a man of considerable wealth, to shares in which 
their husbands have succeeded. At the time of their marriage Bishan 
Prasad made over a valuable estate, known as Sitapur, comprising 811 
acres, to Bindesri Prasad aforesaid, for their maintenance. It appears, 
however, that the estate really remained in Bishan Prasad’s own posses¬ 
sion until his death in 1877, and that the profits of it were given to them. 
Their husbands possess considerable property and keep horses and ele¬ 
phants. On the other liand it is shown by tlie evidence that Pran Dai is 
a widow, whose husband pre-deceased his father, and who now lives 
with her mother, and has very scanty means of subsistence. Her husband’s 
father was apparently a poor man. Sita Dai’s husband is alive, and has 
some extremely minute shares in several villages, which yield a profit of 
about Ks. 21 per annum altogether, and it is in evidence that his shares 
in nine out of the twelve villages are encum))ered with a mortgage. There 
can be no doubt, we think, tliat Pran Dai and Sita Dai are, as compared 
with their sisters, the plaintiffs in these suits, poor and needy. The 
lower Court has ruled that, inasmuch as they are not beggars, they are 
not so indigent as to be entitled, under Hindu law, to succeed to [565] 
the property in suit, the estate left by their father, in preference to 
and by exclusion of their more affluent sisters. In that ruling we are 
not prepared to concur. The original Sanskrit word which has been 
translated indigent has also been translated unprovided and unendowed. 
Commentators are said to differ as to whether provision or endowment 
by a father or by a husband is meant. Without deciding the controversy 
we may observe that the plaintiffs in these suits have abundant provision 
made for them both by their father and by their husbands, while their 
sisters have not been similarly provided for. We find that in tw'o cases 
which have been brought to our notice, decided by the Bombay High 
Court, Bakubai v. Manchhabai (l) and Poli v. Narolum Bapu (2), it has 
been held that comparative poverty is the only criterion for settling the 
claims of daughters on their father's estate. Accepting the view of the 
law taken by the Bombay High Court as correct, we have no alternative 
but to decree the appeal and dismiss the plaintiff’s suit with costs. 
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Present : 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Kuray Mal and others {D(\fendants) v. PuRAN ■Mal [Plaintiff). 

[15th December 1879.] 


2 A. 565 = 4 Ind. Jur. 653. 


Joint, mortgage - Purchase of share bij a mortgagee-Redemption of share. 

The eight of one mortgagor to redeem the whole of a joint mortgage rests upon 

its joint character ; and when that is broken by the mortgagee purchasing the 

share of one of the mortgagors, the right ceases, and one of the mortgagors 

cannot redeem more than his share against the will of the mortgagee "(13 
M.r.A. 404, F.). o (w 


CF..28A. 155{150) = A.W.N. (1905). 2-2.o. 29. A. 202 (2631 = A.W.N. (19071, 49=4 ALL 
74: R.. 21 B. 619(626), 20 A. 23 (27) (F.B.) = 17 A.W.N. 163,6 0.C.223 (227»* 
6 O.C. 279 (284): D., 5 A. 276 (277) =3 A.W.N. 31.] 


Subsequent to the joint mortgage of an estate by its proprietors to 
one Bhajan Lai, the mortgagees purchased the share of Durabi, one of 
the mortgagors, in such estate. In a suit by the plaintiff against the 
mortgagees wherein he claimed to redeem the siiare in such estate of one 
of the mortgagors which he had purchased, and also the share of one 
Badipun, another of the mortgagors, it was contended for the defendants 
that the plaintiff was not entitled to redeem the share of Badipan. Both 
the Courts below decreed plaintiff’s claim as brought. The defendants 
preferred an appeal to the High Court. 


JUDGMENT. 

[56G] Sp.ankie, J.—The judgment of the lower appellate Court 
appears, I think, open to the objection taken. The pleader for the appel¬ 
lants refers to a decision of the Privy Council which, however, he did not 
cite in support of his arguments. The precedent of the Court. MaUtdi 
Singh V Mtsree Lai (1). to which we were referred, does not affect the 
case before us in any direct way. I was at first disposed to consider that 
the decision m Nawab AzmiU Ali Khan w.Jowahir Singh (2) was one which 
applied injuriously to the appellant’s case. But on looking into the case, 

^? judgment, I find that the decision of the 

f I of tho Privv Council to 

Joioahir Smuh (3) which is the very case to which I have alluded above. 

at issue tt Council on the point now 

1 Zne ha, “O'-fff^goe under a joint 

railcter I'odoraption, he retains his 

in other shaiw Purchased the equity of redemption 

tive of a mortuannr of ^ here, who has become the representa- 

particular aha™ !n tf Purtmular share, is entitled to redeem his own 
been broken im I f i “O^fSuge, of which the joint character has 

gagL aha™ n R -iHof the mort- 

decree tbs nnne I another shareholder. I would therefore 

appeal and reverse the decision of the low er appellate Court in 

fl) H.C.R,, N,W.P., 1867, p 88. (2) N.W-P.. 1866,11. 8; '' ' 

(3) 33 p. 404. . 
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SO far as it relates to the share of Badipan, and I would modify the decree 
accordingly with costs in proportion to decree and dismissal. 

Oldfield, J.—I concur in the order proposed by Mr. Justice 
Spankie. The right of one mortgagor to redeem the whole mortgage rests 
on the joint character of the mortgage, and when that has been broken, 
the right ceases, and he cannot redeem more than his share against the 
will of the mortgagee. 


CRIMINAL JURISDICTION. 

Present: 

Sir Eobert Stuart, Kt.. Chief Jtisiice. 

Empress of India i*. Fox [IGtIi December 1879.] 

2 A. 522. 

1. Crim. Pro. Code, 1872, S. 297 —R«?fjsionQl/»ou;er3 of the Hiqh Court. 

The High Court exercised its revisional powers by taking judicial notice of a 
letter from the Government enquiring "whether in the opinion of the High 
Court the judgment of the Magistrate was legal and equitable " and by disposing 
of it under S. 297. Crim. Pro. Code. 

[F., 7 A.W.N. 144.] 

2. Penal Code, Ss. 299, 304, 321, 323 — Murder — Intention. 

Where a person, irritated by the lazy and inefficient manner in which the 
punkba cooly was managing the punkha, gave binr some blows, and the cooly 
died of the injuries be bad received, held, that as the evidence in the case showed 
that the blows were not heavy or severe, and that the spleen of the deceased was 
in a very diseased condition, the accused could not have bad in view the cooly's 
death as a probable or even possible consequence of bis acts, and that be was 
guilty only of hurt under S. 323. 

[F., 1 A.W.N. 112, 1 A.W.N. 13-2 = 3 A. 77fi. L.B.R. (1872-1892) Cr. 179 (182).] 

JUDGMENT. 

[523] Stuart, C. J.—This case was first brought to the notice of 
the Court by a letter from the Government of these Provinces, dated the 
11th November last, in which letter it was inquired “ whether in the 
opinion of the High Court the judgment of the Magistrate was legal and 
equitable.” On reading this letter it occurred to me that, instead of 
returning an answer to it in the same form, it would he better for the Court 
to take judicial cogni^^ance of it and to dispose of it under S. 297 of the 
Criminal Procedure Code. That course was adopted and the record sent 
for. I should state that I adopted this course of action in order to avoid 
the discussion and inconvenience experienced by the Government and 
this Court in the well-known Fuller’s Case, and also in order to avoid the 
suggestion that was made in that case that the Court, although consulted 
by the Government in its judicial capacity, had not heard and determined 
the matter in the usual way, but simply by letter in reply to the 

Government. 

The case has now according to the course of the Court come on for 
bearing and disposal by myself, both prosecutor and accused being pro¬ 
fessionally represented, the Government by Babu Dwarka Nath Banarji, 
the Junior Government Pleader, and the accused by Mr. Chatterji, 
hamster and advocate of this Court. Both these gentlemen submitted 
their arguments very fairly, although it did not appear that there was 
any serious difference between them as to the legal aspect of the case. I 
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1879 liave very carefully coDsidcred all that tliey advanced, and I have also 
Dec. 16 . a«J^iously perused and examined the evidence, and I have arrived 

_ clearly at the conclusion that, in the first place, the conviction of Fox 

under S. 323 of the Indian Penal Code was right, and that the sentence of a 
LRIMINAL L524] fine of Ks. 200, or, in default, one month’s rigorous imprisonment, 
JUKISDIC- which it was within tlie discretion of the Magistrate to order! 

although I myself would have been satisfied with a penalty of less severity! 
But the fine has I believe been paid, and under all the circumstances of the 
case I am not disposed to interfere with the sentence bv reducing it now. 

I observe it is suggested in the police report that tlie offence was one 
iiudei S. 304 of the Indian Penal Code, viz., culpable homicide not 
amounting to murder, tliat is, homicide committed without premeditation. 
But in order to a conviction under such a charge, it is incumbent on the 
prosoculor to prove that the assault or blow which caused death was 
comuntted or inflicted so recklessly as to show that the offender was 
utterly regardless of the consequences of his act. But in the present case 
the evidence falls considerably shore of such a degree of criminality: it 
simply amounts to this, that very early on the morning of the 30th August 
last box, dissatisfied and irritated by the lazy and inefficient manner in 
which the punkha cooly Tulsia was managing the punkha, pulling it slowly 
and nodding in a sleepy manner while doing so, went up to him and 
struck him one or more blows, on what part of liis person does not very 
c early appear, whether on the head or on the side, or other part. One 

thing however IS clear, and is not disputed, that Tulsia’s death was the 

lesult of the injuries he had so received. But on a fair view of the evi- 
deuce it would m my view be unreasonable to liold that Fox was actuated 
b> the reck ess vindictiveness contemplated by S. 304. He simply under 

^ if 1 m the inefficient manner the punkha was being 

pulled by Tulsia. and under what may be called a sudden impulse, struck 

described. The blows were not heavy or severe, and if 
wnnffi healthy condition of body, it is probable that he 

La hv .e have materially suffered from them. But he was not in a 

«^ore than double the natural size, and thus 

And I nh<iPi succumbing is explained. 

9 nf T Fox's offence as one 

ino to homioide not amount- 

TeeiL that Fox “had only seen the 

Ausustf t h f ‘ coining he struck him (30th [525] 

GoTOmment “’p i^’® ®®tving with Sergeant Justice of the 

Tulsia’s death f '®®'u ^loubtless the blow or blows accelerated 

iessiv distclrdeh 1 p contemplated or was care- 

impossible tn h«lio^ ° possible, it is in my opinion on the evidence 
feeling of annnv a merely to have acted from a sudden 

on a heirner vented that feeling by an assault, which 

quences. ^ 'vould have been attended with no injurious conse- 

MagiiiLTmlkp^f^th without noticing the allusion the 

Z Coui-t in Fnller's Case. 

which ^ of the Court’s letter in that case, 

follow But mnv which it is the duty of a Magistrate to 

letter and of mv a ^ .Penmtted to refer to other portions of that same 

the law to be aLZd to 

letter in Mer’fCut Paragraph 24 of the Court s 

J^uLiers Case it is stated that “By the law of India, as by the 
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law of England, a person causing bodily injury to another who is labouring 
under a disorder, disease, or bodily infirmity, and thereby acceleratnuj the 
death of that other, is deemed to have ‘caused his death.’ Nevertheless, 
every causing of death does not amount to the offence of culpable homicide. 
Unless it be proved that a person who has caused the death of another caused 
death with the intention—(i) to cause death ; (ii) to cause bodily injury 
likely to cause death ; (iii) to cause bodily injury as he knew to be likely 
to cause death to the person to whom the harm is done; or (iv) to cause 
bodily injury Co any person sufficient in the ordinary course of nature to 
cause death with the knowledge; (v) that he was likely by his act to 
cause death: or (vi) that his act was so imminently dangerous that it 
must in a.ll probability cause death or such bodily injury as is likely to 
cause death—the person who has caused death cannot by the law of 
India be convicted of culpable homicide of either description.” And in 
paragraph 25 of the letter it is explained :—“ Nor can a person be con¬ 
victed of the offence of volunlarihj causing grievous hurt, unless it be 
proved that he caused one of the descriptions of hurt defined in the 
Code as grievous hurt, either by means whereby he intended to cause 
such hurt, or by means which at the time of employing those means 
he knew or had reason to believe to be likely to [526] cause it (Indian 
Penal Code, section 39).” And the Court then goes on to remark in 
paragraph 26 chat “ in Fuller's case tliere was no evidence that he luul 
committed any of the kinds of hurt defined in the Code as grievous hurt; 
and although a person is by law presumed to know and to intend the 
ordinary and probable result of his acts, the result could hardly be de¬ 
clared ordinary or probable; while the circumstances rebutted the presump¬ 
tion of intention or knowledge to commit either culpable homicide or 
grievous hurt.” The same principle as bo motive and intention is also 
explained in my own minute in Fitller's Case. In paragraph 23 of that 
paper I say, “ It would appear from the medical evidence that the spleen 
of the deceased was in such a diseased state that very slight violence, 
either from a blosv or fall, would have been sufficient to have caused death. 
Indeed, it is plain that a mere accident to the man, such as his tripping 
while walking or running, might have bad this fatal result; but that tliere 
is nothing in the case to show that such extreme and perilous sensibility 
of body was known to, or could have been reasonably suspected by, Mr. 
Fuller; and his guilt or criminal responsibility would have been the same, 
and neither more nor less, if Kathwaru had not died. The letter of tlie 
Government of India goes on to state that ‘ the death of Kathwaru was 
the direct result of the violence used towards him by Mr. Fuller,’ and 
His Excellency in Council observes that' the High Court assumes the 
connection between the two events as being clear,’ but adding yet, on 
reading Mr. Leeds’ judgment, he does not find that gentleman ever consi¬ 
dered the effect, or even the evidence of this connection.’ The portion 
of the Court’s letter {i.e., the Court’s first letter to the Local Government) 
thus referred to is in these terms' The medical evidence shows that 
the spleen was in a diseased condition; that death was caused by the 
rupture of the spleen; that this injury might have been caused by 
moderate violence or by a fall; and that there were no external marks of 
injury on the body. Under these circumstances, it appears that no great 
violence was used, and that the accused neither contemplated nor could 
have foreseen that severe hurt would have resulted from the degree of 
violence exerted by him, much less that it should have been followed by the 
lamentable result of death.’ It will be observed that Mr. Fuller’s not very 
violent blow and Kathwaru’s death are here stated as connected facts, 
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1879 [527] but not in such a way as to show iXr. Fuller’s culpability in 

Dec. 1G. death. In fact, it is unnecessary to dwell on the mere fact 

_ of the connection between the two circumstances, the material and vital 

question hciiKj. not whether the death did in fact result from the bloiu, hut 
Criminal whether J/>-. Fuller had such affuiltu knowledge of the. probable conse- 
JtJRISDIC- ^0 make him rcalltj responsible for the fatal occurrence. But 

there is nothing in the record to show any such guilty knowledge on his 
part or that he intended to occasion a hurt which would ordinarily or 
proliably cause death, and every circumstance ought to have been distinctly 
jH’oved, and not left to any kind of inference or suspicion.” And with 
respect to Mr. Leeds’ judgment I observed “ that it distinctly states the 
fact of the blow or assault, as it may be called, and also Kathwaru’s 
ultimate death, but it does not state, and with great respect and deference, 
I submit it very properly does not state, these as necessarily connected 
facts against Mr. Fuller in the way of measuring bis culpability.” 

The law thus laid down appears to me exactly to apply to the present 
case. It is impossible to conclude that Fox could have had in view the 
cooly s death as a probable or even possible consequence of his acts, and 
the measure of his culpability is therefoi’e not that fatal result, but only 
the blows themselves, indicted, as these were, suddenly, under an impulse 

momentarily excited and not arising from any actual malice against the 
man. 
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Si) Bobert Stuart, Kt., Chief Justice, and Mr. Justice S 2 )ai:kie. 


Kamjas (Defendant) v. Bai.t Nath (Plaintiff). 

[I6th December 1879.] 

2 A. 567. 

tore-heor appeal-Appeal from mh 

uecrce-C.P.C. {IS;T), Ss. :,00, 584and.yti'i (v). 

S. 560 of the C.P.C. ib not m.indatory. but permissive and discretionary. 

^ cx2)arte in first appeal, is not bound 

und^ U'lder that section. Nor does his failure to appeal. 

h s mfdefi refusing a re-hoaring. preclude him from appeal- 

mg. under S. 684. agajnst the ex parte decree itself 

tAppr., 8 A. 054 (368, 30) (F.B.)=0 A.W.N. 110 ; D.. 4 A, 387 (40=) (F.B.).] 

JUDGMENT. 

covei*'lu'^l .second appeal in a suit brought to re- 

and , ro,Vp,7v , '1 ■'■"'1 interest, from the defendant's person 

eS h Wn 1 bonds, dated, respectively the 

“‘’/be 8th March, 1876. The [568] reasons of 

thLi* the'^'IVu"T'^ii' ^ there is not in 

thrco rt' lf ‘^“"barity of procedure before any of 

dent tl,-, b“'™'’ef, now objected on behalf of the respoii- 

the Ju.lm. wi! appeal does not Ho, inasmuch as the last order by 

of tlm rolp 'nf the appeal before him under S. 560 

bu!" .m^ appellant might 

a second aimPTl f having done so, he cannot now'prefer 

second appeal from the decree of the Judge on the merits of the case. 
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What actually occurred was this :—The Subordinate Judge, by a decision, 
dated the 22nd December, 1877, dismissed the suit, and the case then 
went on appeal to the Judge, the defendant not appearing in that appeal. 
The Judge, nevertheless, heard the appeal cx parte on the merits, and by 
a judgment, dated the 17th June, 1878, reversed the decision of^ the 
Subordinate Judge, remarking at the end of his judgment that “ the 
respondent had the ordinary notice served on him of the appeal having been 
made, but he has failed to defend it.” Instead of at once appealing to 
this Court, as he might have done under S. 581 of the Code, against the 
Judge’s order, the defendant applied to the Judge for a re-hearing of the 
appeal to him. under S. 560. and the Judge, for reasons which do not 
appear, excepting thac the defendant had not attended to the notice of 
appeal served upon him, refused to re-hear the appeal, and it is argued that 
by this procedure the plaintiff is prevented from falling back on the 
Judge's first judgment on the merits of the case and preferring the present 
second appeal to this Court. 

I am, however, clearly of opinion that such an objection is untenable. 
S. 560 of the Code of Procedure is not mandatory, but permissive and 
discretionary. It provides that " when an appeal is heard ez parte in the 
absence of the respondent, and judgment is given against him (exactly as 
happened here), he may apply to the Appellate Court to re-liear the appeal." 
The proceeding indeed evidently contemplated by this section is merely an 
additional privilege or facility given to respondents, who may or may not 
avail themselves of it, but it in no way interferes with respondents in other 
respects, nor could it have been intended to deprive them of any other 
rights of procedure to which under the Code they are entitled, such as their 
right of second appeal under S. 584 of the Code; and [569] there certainly 
is not the slightest indication in S. 560 of any such intention. The ol)iection 
therefore altogether fails. I may add that I have the less hesitation in 
coming to such a conclusion in the present case, since after a very careful 
examination of the record 1 cannot find that the requirements of S. 560 were 
duly observed by the Judge when he refused to re-hear the appeal bo 
him. There is a proceeding before the Judge, dated the 19bh .August, 
1878, reciting the application for a re-liearing, and it does not appear from 
this proceeding that the respondent was allowed the opportunity provided 
by S. 560 of proving that he was prevented by sufficient cause from attend¬ 
ing when the appeal was called on for hearing, all that the Judge’s order 
states being that he was “satisfied that notice was duly served and that 
the respondent had received full information regarding the appeal.” with¬ 
out a word relating to the important question whether sufficient cause had 
nob been shown by the respondent for nob attending when the appeal was 
called on for hearing. The reason assigned by the Judge was clearly nob 
enough, for although notice had been served and the respondent was fully 
aware that the appeal was coming on, he yet might have been able to show 
sufficient cause for his absence, and if so he had a clear right to have the 
appeal re-heard. It is satisfactory, therefore, in the interests of justice, 
that the present appeal has been preferred, and of its competency I have 
not the least doubt. 

SPANKIE, J.—Pandit Bishambhar Nath, for respondent, took a pre¬ 
liminary objection to the hearing of this appeal. It appears that the case 
was decided originally ex parte on the 17th June, 1878, by the appellate 
Court. Ramjas, defendant (now appellant), petitioned the Court for a re- 
bearing of the appeal. But the Court held that notice had been duly 
served upon him, and that he had had full information that the appeal had 
been filed. The Judge, therefore, refused to re-hear the case. It is urged 
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1879 that the defendant should have adopted the course provided by Cl. (v), 
Dec. 16. X of 1877, that is to say, he should have appealed to this Court 

_ tlie order of the -Judge refusing under S. 560 of the Act to re-hear the 

a)ij>eal: as he did not follosv this course defendant cannot appeal from the 
Appel- Judge's decision of the 17th June, 1878. 

LATE [570] The terms of S. 560 of Act X of 1877 are permissive. When an 

p - api)eal is heard ex parte in the absence of the respondent, and judgment 

IS given against him, he may apply for a re-hearing, and if it be proved 
that the respondent was prevented by suflicient cause from attending when 
2 A, 567. ^be appeal was called on, the Court may re-hear the appeal on such terms 
as to costs or otherwise as the Court thinks fit to impose upon him. From 
any order refusing to re-hear an appeal there is an appeal under S. 588, 
Cl. (r). but the appeal is not from the decree passed in appeal, but from the 
oidei of lefusal to re-hear it, if a petition to that effect has been filed and 
rejected. The decree in appeal remains in force. I do not find it any¬ 
where laid down in the Code that there shall bo no appeal from a decree 
passed in appeal ex parte. By not appealing from the order rejecting his 
application for a re-hearing, respondent might have lost the opportunity of 
ptting his case more completely heard by the appellate Court, and there- 
)> le ma> have placed himself in an unfavourable position before this 
Court, If he desired to appeal from the lower appellate Court’s decree on 
the appeal, still I do not see that he is debarred from instituting a second 
appeal, provideu he undertakes to show that the decree is open to objec¬ 
tion on any of the grounds mentioned in S. 584 of Act X of 1877. I would 
therefore reject the preliminary objection. 
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2 A. 570. 

siimc^iw^a^reviva^'nfn accused person—Sessions Judqt 

JJ ^ g evival of pioceedings—Co/nmitmerU—Penal Code, Ss. 363, 417, 420. 

f u"" person charged under S. 417. I.P.C.. 

Ehat he shom^ the record to the District Magistrate, and suggested 

the evidence on the ® ^“hordiuate Court to inquire into any offence, which 
respect of vother than that in 
to the Sessions unon '^charged, and the Magistrate committed the accused 
‘‘ dLectiorto cornet ‘bat as there was no 

Sessions Court withonV f, •'b® discharged person at once to the 

contrary to S. 296 Grim Sessions Judge’s suggestions were not 

^ ’'“d the commitment could not be impeached- 

[R., 2 A.W.N. 105.] 

JUDGMENT. 

originallv^cW 0 pH^?f'’ accused persons were 

mSce of oTbi I " Magistrate of Agra, at the 

mStiorthf nf “of ‘be Code. After 

S, 215 Criminal p a discharge was passed nnder 

time making an ordeTft^^ -'^ss'stant Magistrate at the same 

g n Older for compensation against Bhagwan Singh, on the 
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ground that his complaint was frivolous and vexatious. Against this 1379 
order for compensation and of discharge, Bhagwan appealed to the Court 

of Session, and the tlien officiating Judge, Mr. Gardner, having made some __ 

remarks in writing on tlie case, remitted the record to the Magistrate of the 
District, who made the case over to Kedar Nath, Deputy Magistrate, who ORlMlNAIj 
then proceeded with an incjuiry against Bhup Singh and Umrao Singh, Jurisdkj- 
based upon Ss. 363 and 420 of tlie Penal Code, ultimately committing them 
for trial to the Court of Session. On the 11th of October the order for com- 
pensation passed against Bhagwan Singh by Mr. Hewitt was quashed by 
this Court, having been made in a case other than a summons case and 2 A. 570. 
therefore being ultra vires. The committal of Bhup Singh and Umrao 
Singh having taken place on the 30th of September, the case came on for 
hearing at the Sessions Court on tlie 2‘2nd November, when objection was 
taken to tlie jurisdiction of the Judge to try it. on the [572] ground that 
the commitment was informal an<l illegal, liaving been made in conse¬ 
quence of tlie remarks in writing of the Officiating Sessions Judge of the 
26th July, wliicli virtually amounted to a ' direction to commit ” under 
S. 296, Criminal Procedure Code, and had been so regarded ; this direction 
the Judge had no power to make, the offences charged against Bhup Singh 
and Umrao Singh not lieing “ Sessions cases.” or in other words ex¬ 
clusively trial)le by a Court of Session.” Upon this objection, taken in 
limine," the Sessions Judge declined to proceed with the case and remitted 
the whole of tlie proceedings and pipers to this Court with the object and 
intention, I presume, that tlie coimnitment should be quashed. 

The case for the accused, or in other ivords in support of my setting 
aside the proceedings against them, has been very fully and ably argued 
by Mr. Colvin, though the wliole of his contention has been based on an 
entire misconcejition of the character of the document of the 26th of 
July. I am clearly of oi>inioii that it is not nor was it over intended to be 
a “direction to commit.” On the contrary, as far as I understand its 


terms, the Officiating Sessions Judge carefully guarded himself against 
making any order of tfiat kind and simply relegated the record to the 
Magistrate of the District, for him to take such steps in the matter as he 
might think proper. The Magistrate upon consideration of the facts 
appearing in the evidence, under S. 44, Criminal Procedure Code, referred 
the case for investigation to his subordinate Kedar Nath, who had full 
power to hold the necessary inquiry, and, if he considered the case one 
that ought to be tried by the Court of Session, to commit it thereto in 
accordance with the provisions of S. 196, Criminal Procedure Code. 
Whether that investigation did or did not take place in consequence of 
the remarks of the Officiating Sessions Judge of the 26th July appears to 
me quite immaterial: there was no “ direction to commit in the sense of 
8 . 296, Criminal Procedure Code, that is to say, to send the discharged 
accused at once to the Sessions Court, without further inquiry. The 
observations of the Judge, which it was quite competent for him to make 
under the proviso at the end of S. 296, Criminal Procedure Code, even if 
they did amount to a “direction,” seem to suggest to the Magistrate of 
the District, that he should, as he properly might, direct the Sub-[873J 
ordinate Court to inquire into any offence, other than that on which the 
order of discharge had been passed, which the evidence on the record 
I showed to have been committed. It appears to me that the inquiry upon 

I the charge under Ss. 363 and 420 of the Penal Code were rightly held by 

f the Deputy Magistrate, and that there is no pretence for impeaching his 

j( oommitment . The cases of Queen v. Seetul Perskad (1) and Petition of 

t (1) H. 0. R.. N. W. P., 1878, p. 168. 

^ 935 


ALLAHABAD] COHEN y. THE BANK OF BENGAL fClV 

1879 ihslree (1) are clearly distinguishable from the present, and my 

Dec. 31. of this matter m no way involves disagreement with any of the 

-authorities quoted. The records are returned to the Sessions Judge, and 
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Bill of exchange—Evidence Act I of 1872, S. 92. 

payment, ‘ ^ delivered to tbo consignee before 

[F., 25 C. 401 (405).] 
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was not at liberty To^offel- IvtdenoTof thT7*''' appellant 

not one that contradretf var “P “ 

the contract, and that both nmvic V*^’ j** from, the terms of 

might apply to his case ^ ^ ^ Evidence Act 

at any’^'lengthl’breluM '? ‘o consider this point 

disposed of the averment whh'h^^ Courts have 

there not any such or^i -- ^Jjuestion of fact. Was or was 

the railway receipt was takel fr^°^' i?^^! 

Brothers, on whose letter nf satisfaction of Cohen 

to appellant. Ind for no othL ’? ^^e bill was advanced 

be regarded as having the issne^lTT Court must 

plea in the memorandum nf *. lu^ the words of the second 

plaintiffs debarred them frnm below, that the conduct of the 
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(I) 1 C. 282. 
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The Judge sets out in his judgment the contention of defendant that 
plaintiffs had failed to recovei' the value of the bill, and made over the 
railway receipt to Cohen Brobliers without realising upon their acceptance, 
and therefore he was not liable. The lower appellate Court refers to the 
finding of the first Court, that it was at the request of Cohen Brothers, 
and for their satisfaction, that the railway receipt was taken by the plaint¬ 
iff and forwarded with the bill of excliange for acceptance. The Judge 
then observes, that on a full consideration of the facts elicited he sees no 
cause to distrust the finding, and that he agrees with the lower Court as 
to the facts. The finding seems to me to dispose of the plea as to any 
separate oral understanding between the parties that the railway receipt 
was not to be given up until the amount of the bill had been paid. 

The appeal having come as a second appeal, we cannot interfere with 
the finding of fact on the point, and so the legal admissibility of the evi¬ 
dence to prove the understanding does not arise so far as the appellant 
is concerned, for he relies upon it. I would therefore dismiss the appeal 
and affirm the judgment with costs. 

Straight, J.—Tliis was a suit brought to recover the sum of 
Rs. 2,500, witli a further amount for interest and protesting charges due 
upon a bill of exchange, dated 2nd August, 1878, drawn by the defendant, 
appellant, upon and accepted by Cohen Brothers and Co. of Calcutta, in 
favour of the respondent Bank, and payable twenty-one days after date. 
The defendant pleaded in substance, that the bill was not discounted by 
the Bank upon any security of bis, but upon the strength of a letter of 
Cohen Brothers and Co., and a certain railway receipt for goods, which 
two documents will be more particularly adverted to presently. He also 
alleged an understanding between himself and the Bank, that the railway 
receipt was not bo be parted with to Colien Brothers and Co., until they 
had paid the [60l] amount of the bill to the Bank. The defendant further 
pleaded that as the Bank had already brought a suit against Cohen Brothers 
and Co. and obtained a decree, there should be no second suit against him 
for the amount of the bill. Both the lower Courts found in favour of the 
plaintiff Bank, and decreed the claim. The defendant now appeals and 
his pleas raise the same questions as those already detailed. 

The facts of the case would appear to be as follows:—The defend¬ 
ant, Mr. A. M. Cohen, resides and carries on business at Cawnpore. The 
Bank of Bengal, whose head offices are in Calcutta, has a branch at 
Cawnpore under the management of a Mr. Sterndale. On the 13bh June, 
1878, the following letter was received from the firm of Cohen Brothers 
and Co., then carrying on business in Calcutta, by the Secretary and Trea¬ 
surer of the Bank of Bengal:— 

“Bear Sir : We lequest the favour of your instructing your Cawn¬ 
pore agency to take Mr. A. M. Cohen’s drafts on us, to the extent of 
Rs. 5,000. from time to time as may be required, which we underbake to 
honor and pay till wo countermand this. Mr. A. M. Cohen is an old 
resident of Cawnpore and no doubt well-known there. The drawings will 
be against hides and other produce to our consignment. As requested, 
We will advise him when sending railway receipts to us to do so through 
your Bank.” 

The authorities at the bead-office of the Bank appear to have acceded 
to this arrangement, and instructions were given to the Cawnpore branch 
fco honour the drafts of Mr. A. M. Cohen on Cohen Brothers and Co. On 
the 2nd August. 1878, the bill for Rs. 2,500, on which the suit is based, 
was drawn by Mr. Cohen, and discounted by the Bank at Cawnpore, and 
Was handed over with a railway receipt for goods, valued at Rs. 2,800, 
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for transmission to Calcutta, and acceptance there by Cohen Brothers and 
Co. In due course, namely, on the 5th August, the bill was accepted by 
them, and thereupon the railway receipt was banded over to them, and in 
ordinary course, no doubt, the goods were obtained and disposed of in the 
ordinary way of their business. Before the twenty-one days of the 
bill had run Cohen Brotliers and Co. would seem to have got into 
financial difficulties, and when it matured and was presented for pay¬ 
ment, they were unable to meet it. A suit was consequently [602} 
brought against them in the Calcutta High Court upon the bill and 
judgment was recovered, but no satisfaction by e.xecution or otherwise 
was obtained. Conseouently the present suit was brought against the 
defendant, as drawer, and he being resident at Cawnpore, it was instituted 
in tho Court of the Subordinate Judge there. 

... argued on the part of the defendant, appellant, that the 

bill was m reality discounted on the faith of Cohen Brothers and Co.’s 
letter of June 13ih. already set out; that it was only handed over to the 
Bank on tne distinct understanding that the rail wav receipt, which accom¬ 
panied It. was not to he i)arted with to Cohen Brothers and Co., until 
they had paid the amount of the bill, and that the Bank by committing 
a breach of this condition had determined the liabilitv of the defendant. 

It is impossible to accept this contention. It is more than doubtful 
whether any such defence as that which has been set up is properly 
admissible even under Cl. 3. S. 92 of the Evidence Act. The whole argu¬ 
ment tor the defendant has proceeded upon a somewhat loose view of tbe 
aw relating to contracts, as far as it affects negotiable instruments, and 
the lelative position of drawer, payee, and acceptor of a bill of exchange 
seem to have been entirely lost sight of. S. 92 of the Evidence Act was 
no doubt framed in accordance with the current of English decisions upon 
the question of how far parol evidence can be admitted to affect a written 
con lac , anc ns Couit must take care, in placing a construction upon it, 
nmnf Pi-eccdent that would open the door to indiscriminate parol 

I clocuments liave recorded what has 

authnvif ^l^wr''u‘^ '^ perfectly intelligible why there are 

on a hill^nf pv'T.^ show, that a defence may be set up to an action 
bufc'it is fco the effect, that there was no consideration for it, 

that cnmi-n T \ ^ ^ ^ ‘defendant may not allege an oral agreement, 

lupea-r non t ' T' defeasance of a clear contract, which 

may be E Ml T instrument. The law upon this point 

whLli ci^^^are it circumstances of 

fnd hare^Ut^ he drew [603] the biU 

was not to he aivo ^•^derstanding that the railway receipt 

Ss 2 500 h JnoT/*' ^ Co. till they had paid the 

The instrumTnM. no liabilhy. and 

nceelsfh wa^ .bp it purports. What 

one day\ when V' /‘^‘^'^mstances, to make it run Uventy 

demand, and how practically to be a draft payable on 

arrangement bp i a who were ignorant of any such 

railwal^eceipt L Z t'.’ to deliver the 

ijiil on the 5tli -Ano T ^^others and Co., when they had accepted the 
i-efusal, it is difficnirJ’ or loss had been sustained by such 

action 'at their instance ° Tho would have been to an 

__^6fendaDb was th6 cod signor of the hideSi 


(1) L.R., 5C.P., 37. 
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the firm of Cohen Brothers and Co., the consignees, and any conditions or 
terms, such as those set up by the defendant, as having been agreed to 
between himself and the Bank, cannot in an action on a bill of which 
the consignees, wlio knew nothing of any such condition or terms, 
were the acceptors, Ije prayed in aid by him to escape his liability. 
If the defence is worth anything it must be taken bo its fullest ex¬ 
tent, the effect of whicli must be to render the bill of August 2ad 
absolutely inoperative, except against an acceptor, who is in entire 
innocence of the circumstances under, and the condition upon which, 
it was drawn. This position is irreconcilable not only in law, bub 
according to all commercial practice and custom. The Bank of Bengal 
would, indeed, be carrying on a strange business if, ob the ordinary rate 
of discount, it made advances and acted as an intermediary in the fashion 
suggested by the defendant Tliis version of the transaction is altogether 
at variance witii common knowledge and ordinary mercantile procedure, 
while the position taken up by tiie Bank is in accordance with all well- 
understood and commonly practised mercantile custom. It is perfectly 
obvious, that at the time the letter of June 13th was written the Bank 
authorities had reciuesteil, as an earnest of the bona fiies of the transac¬ 
tions, that in discounting the I)ills of A. M. Cohen the railway I'eceipts 
should pass through their hands, and to suggest that they even intended 
to be or ever were bailees for A. M. Coiion is absurd. In tlie most usual 
and well understood f.ashion he, as consignor, was drawing on his consig¬ 
nees against his consignment, [604] and was obtaining discount to very 
nearly the full value of the goods. What profit, proportionate to the risk, 
the Bank was to make, if it was merely acting as agent for the defendant, 
in the manner suggested by him, it i.s not very easy to see. Nor is it at all 
comprehensible, why Colien Brothers and Co. were to go through the 
form of accepting a bill, if the goods in respect of which their acceptance 
was to be given were only to coma into their liands upon payment of cash. 
The whole case set up by the defendant appears to be untenable and 
impossible, and I am of opinion that eacli and all of his pleas fail. .Al¬ 
though I differ with Mr. Justice Spankio, as to the admissibility of the 
defence set up to this claim in point of law, this will in no way interfere 
with or prevent our decision of this case. The lower Courts have effect¬ 
ually and fully disposed of the questions of fact raised in issue upon all the 
pleas put forward, and wich their findings we cannot interfere, though 1 may 
say I entirely agree with them. The appeal must be dismissed with costs. 

FULL BENCH. 

Present: 

Sir Bobert Stuart, KL. Chief Justice, Mr. Justice Pearson, Mr. Justice 
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight. 

Bans Bahadur Singh and others {Objectors) v. Mdghla Begam 

AND OTHERS {Decree-holders). 

Chdnni Bai {Objector) v. Nabotam Das (Decree-holder). 

[3rd January 18B0.] 

2 A. 604. 

appeal to Privy Council-Security for costs of respondent-Execulion of Privy C<mncil 
decreeagamst surety-C.P.C., 1877, Ss. 253 and 610. 

Under Be. 253 and 610 of the C.P.C.. an order or decree of the Privy Council 
can be executed against sureties who, on behalf of the opposite party, have given 
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security, either for costs or for the whole decree-amount that might become due 
from such part}. 

Per SPANKIE. J., and STRAIGHT. J.—Contra. 

The words of S. GIO seem simply to provide for the enforcement of decrees or 
orders of the Pnvy Council, according to the same method as original decrees 
are executed by the Court passing them, but they create no liability and establish 
no specific responsibility, in the surety, such as is created by S. 253. 

[Dies.. 1-2 0.402 (4051, 15 C. 497 (.502); F.. 8 A. W.N, 13. 17 A. 99 (102) = 15 A W N- 
19: Cons.. 16 M -203 ( 211 . 212) ; R.. A. 809 (81D. 13 .M- 1 |2), 25 B. 409 (414). 

CWN 372 = 1 C lT'hsV ‘ ° ‘ 

Niu'-ul-lah Khan desiring to appeal from tlie decree of the High Court. 
date(3 17—3—1873, reversing the decree, dated 9—4—1872, passed in 
his Javour filed as directed hy the High Court a security bond, dated 
^ which Bans Bahadur Singh and certain other persons 

jointly liypothecated certain immoveable property as security for costs of 
Hie respondent. Nur-ul-lah Khan's a)jpeal having been dismissed by the 
Privy’Council on 2—1878. and he having been directed at the same 

time to pay the costs of the respondent, the decree-holder on 18—7—1878 
applied for execution of this order against the judgment-debtor and the 
sureties, seeking to recover t)io costs incurred by him in the Privv Council 
by the attachment and sale of the property hypothecated by the sureties 
as security for such costs. The sureties objected. 

REFEEEN’CE TO THE FULL BENCH. 

th» 1 Straight, ,I., referred to the Full Bench 

costs of o decree-holders can recover the 

hv p-cccuHn i° PfiYV Council, which have been decreed to them, 

5 ‘he sureties, who, before the passing ol 

nntment f ^7 become liable as sureties lor the 

thatit Shonid fJ-' Straight, J., who ordered 

heard and dis ^^1 before the Full Bench, and the two cases were 

deaid and disposed of together by the Full Bench. 

JUDGMENTS OF THE FULL BENCH. 

ences^’St^tn^h h ' answers to these two refer- 

the ten^fof^ tbe affirmative. I have looked into the records for 

bonrabso?utl , ^ that in one the 

Es 4 000 Sn to the extent of 

costs of M surety-bond is not limited to tbe 

against including thp ^PPeal, but covers the whole decree appealed 
TheS one Z 11-853-7-10 and the costs, 

answered the same'wIyT’ references, and must be 

and 253^ F^cedure to be considered are Ss. 610 

obtain execLn of or to 

petition, accomnanied bv a T ^ Council shall apply by 

appeal and soucht to hJ of the decree or order made m 

the anneaUo Hp. M ^ executed, to the Court from which 

order of Her Majestv^to thr^ ^ourt shall transmit the 

from, or to such othpr Pm, -f which made the first decree appealed 

and shall (upon the annU V by her said order may direct, 

lupon the application of either party) give such directions as may 
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be required for the enforcement or execution of the same; and the Court 
to which the said order is so transmitted shall enforce or execute it 
accordingly, in the rtianner and according to the rules applicable to the 
execution of its original decrees.” It will be observed that the words here 
employed are large and general, ordering execution of decrees of the 
Privy Council according to the rules, that is, all the rules, applicable to 
the execution of original decrees, and there is no exception from them of 
sureties or of S, 253. or of any other sections or provisions in the entire 
chapter. Now these rules for the execution of original decrees are com¬ 
prised in Chapter XIX of Act X or 1877, and they begin with S. 223 and 
end with S. 343. By S. 253, which thus forms part of the rules applicable 
to the execution of original decrees, it is provided that: “Whenever a 
[607] person has, before the passing of a decree in any original suit, be¬ 
come liable as surety for tlie performance of the same or of any part 
thereof, the decree may he executed against him to the extent to which 
he has rendered himself liable, in the same manner as a decree may bo 
executed against a defendant. To my mind the plain effect of this 
provision, which is thus made part of the law provided by S. 610, is that 
sureties for the execution of decrees of the Privy Council are placed in 
precisely the same iiosition, and iiave pi’ecisely the same liability, as 
sureties for the performance of decrees in original suits, and may be pro¬ 
ceeded against in the same summary manner, for under S. 253 sureties 
have no litigious and contentious rights, but simply become liable for 
whatever may be decreed against their principals. There appears to me 
to be no difficulty whatever in applying this section to the execution of 
Privy Council decrees, and the effect of it when read with S. 610 is that 
the words in S. 253, “ before the passing of a decree in an original suit,” 
mean, under S. 610, “ before the passing of a decree in an appeal to the 
Privy Council.” 

It appears to me not unimportant to observe that S. 610 is imme¬ 
diately preceded by provisions dealing with the subject of security forth© 
costs of the respondent, and for the security to be taken for the due per¬ 
formance of Privy Council decrees and of orders made by that supreme 
tribunal. Thus by S. 602 it is provided tliat, if the certiffcate for an 
appeal to the Privy Council be granted, tlie appellant shall, within six 
months from the date of the decree complained of. or within six weeks 
from the grant of the certificate, whichever is tlie later date. “ give 
security for the costs of the respondent,” and by S. 603 it is provided 
that, when such security has been completed, the Court mav, among 
other things, declare the appeal admitted. S. 604 provides that, at any 
time before the admission of the appeal, the Court may, upon cause 
shown, I’evoke the acceptance of any such security, and make further 
directions thereon. Then S. 605 provides for other and further security 
being taken for tlie expense of translating, transcribing, printing, Ac., 
certain portions of the record : and by S. 606, if the appellant fails to 
comply with the order of flic Court directing sucli security to be found, 
it is provided that “ the proceeding shall be stayed, and the appeal 
shall not proceed without an order on this behalf of Her Majesty in 
[808] Council, and in tlie meantime execution of the decree appealed 
against shall not be stayed.” This section is, as I view it, very relevant 
to the question before us, showing, as it evidently does, tho groat import¬ 
ance attaclied in the mind of the Legislature to compliance with the 
pecuniary and necossaiy conditions attached to tho privilege of appeal to 
Her Majesty in Council, tho object plainly being to prevent the time of 
the Privy Council being taken up with idle and frivolous appeals. S. 60& 
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again provides for security being taken, under other and further circum¬ 
stances, from the respondent or the appellant in the Privy Council; and 
S. 609 is so important and germane in my view to the question involved 
in these references tliat I give it at length : “ If at any time during the 
pendency of the appeal, the security so furnished by either party appears 
inadequate, the Court may. on the application of the other party, require 
further security. In default of such further security being furnished as 

11 ' L. A * ^-1 I security was furnished by the 

appellant, the Court may. on the application of the respondent, issue 

cjccutim of the decree appealed aaninst as if the appellant had furnished 
no such security. And if the original security was furnished by the res¬ 
pondent, the Court shall, so far as may he practicable, stay all further 
execution of the decree, and re.5tore the parties to the position in ^hich 
they respectively were when the security which appears inadequate was 

furnished, or give such direction respecting the subject-matter of the 
appeal as it thinks fit." 

• ‘4 ‘hus abundantly evident tliat tiie subject of security for costs 

in the Privy Council was very much and very anxiously in the mind of 
the Le^lature when it enacted S. 610, and the conclusion appears tome 
irresistib e that, by the use of the words ■' in the manner and according 
to the ru es app icable to tlie execution of original decrees,” the intention 
beyond ail doubt was to import into the procedure for the execution of 
Privy Council decrees the provisions of S. 25.3 : although irrespective 
of these sections immediately preceding S, 610 I should have held that by 

‘ Sureties under S, 253 was distinctly 

ap,d cable o sureties under S. 610. And indeed without such a reading 

Lnit appeal to be Of little use, even if the term “original suit” was 
meant solelj to app y to the proceedings in the first Court. [609] But I 

thntti"?’ Jaatice Pearson and Mr. .Justice Oldfield 

&)ur thr'sntT'-'" P™“edings in the appellate 

riiat thetxnrelci I also agree with them 

!ame rifine fs n H necessarily the 

rcTard 0 the LI 1V ® having 

“ bLore the inssl L f" generally takes in this country, the words 

fiittt ree i^a urbutfo'L"", T 

LurseLri roLrh ;^r the whole 

deLee hv f ° r ^ exhausted, including even the 

InTLlninfofVhl I! """T "‘J *'> '^“"ht, that the tae inlent 

limited liabilitv of h ' 0 place parties who have undertaken the more 

Privy cLnmt in ^ P^^hig of a decree by the 
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in question Is say the least the law 

gible reason in iu^HnP n- ^ leading, and there seems to be no intelli- 
My colleagues Mr against its practical application. 

dissenlVom^ Mr. Justice Straight, who 

sion under S 904 \ , noticing the course of deci- 
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although that may be in a very limited sense, for, as I have already 
remarked, sureties have no litigious or contentious lights of their own, 
but simply offer their direct liability for whatever is decreed acainst their 
principals. My honorable colleagues further, with reference to the argu¬ 
ment as to the expediency of sureties being in every stage liable, and the 
anomaly of refusing to extend the operation of S. 253, suggest tliat these 
are matters of which upon a simple question of construction [610] no 
notice can be taken. But with the greatest deference to them the argu¬ 
ment ab inconvenienti is of the greatest importance and ought not to be 
disregarded, and its force, added to the otlier considerations I and my 
colleagues who agree with me have urged, reasonably if not irresistibly, 
lead to the conclusion at which we have arrived. 

Concurring therefore with Mr. .Justice Pearson and Mr. Justice Old¬ 
field my answer to these references is in the affirtnativo in both cases. 

Oldfield, J.—It appears that in these cases, appeals having been 
preferred to Her Majesty in Council from decrees of this Court, the appel¬ 
lants before us became sureties for the costs of the respondents, and the 
appeals having been dismissed with costs, the question arises whether the 
respondents can recover their costs by proceeding to execute their decrees 
against the sureties or siiould proceed against them by regular suits. 
S. 610, Act X of 1877, provides the procedure for enforcing orders of Her 
Majesty in Council; it runs as follows : “ Whoever desires to enforce or 
to obtain execution of any order of Her Majesty in Council sliall apply by 
petition, accompanied liy a certified copy of the decree or order made in 
appeal and sought to bo enforced or executed, to the Court from which 
the appeal to Her Majesty was preferred. Such Court shall transmit the 
order of Her Majesty to the Court which made the first decree appealed 
from, or to such other Court as Her il ijesty by lier said order may direct, 
and shall (upon the application of either party) give such directions as 
may be required for the enforcement or execution of the same: and the 
Court to which the said order is transmitted shall enforce or execute it 
accordingly, in the manner and according to the rules applicable to the 
execution of its original decrees.” We have therefore to ascertain the 
manner and rules applicable for the execution of original decrees, and we 
find these in Chapter XIX, treating “of the execution of decrees,” 
under the heading ^7, “ Of the mode of executing decrees,” and among 
them in S. 253 is the following rule, “ Whenever a person has, before the 
passing of a decree in an original suit, become liable as surety for the per¬ 
formance of the same or any part thereof, the decree may be executed 
against him to the extent to which he has rendered himself liable, in the 
same manner [611] as a decree may be executed against a defendant. 
Provided that such notice in writing as the Court in each case thinks 
sufficient has been given to the surety.” 

We have here clearly a rule and manner laid down for enforcing a 
decree of an original Court against a person who has, before passing of 
the decree in the original suit, become liable for the performance of the 
same or any part thereof, and we must apply the above rule and manner 
to the enforcement of the order or decree of Her Majesty in Council in the 
pMe of a person who has, before the passing of the decree of Her Majesty 
lu Council, become surety for its performance. By the terms of 8. 610 
the rules applicable to the enforcement of original decrees are made 
applicable to the enforcement of the orders and decrees of Her Majesty 
Council, and amongst them clearly those which apply to sureties for 
^te of a decree. This was undoubtedly the course laid down in 8. 204, 
Aot VIII of 1859, and has been followed by this and other Courts. The 

94a 


1880 

Jan. 3. 

Full 

Bench. 

2 A. 604. 


1880 

JAN. 3. 

Full 

Bench. 

2 A. 604. 


ALLAHABAD] B. BAHADUR SINGH. &c. i;. MUGHLA BEGAM, &C. [CIV, 


only material difference between the terms of S. 204. Act VIII of 1859, 
and S. 2o3, Act X of 1877, is that the terms of the former section are! 

whenever a person has become liable as security for the performance of 
a decree,” whereas in the latter they are. “ whenever a person has, before 
the passing of a decree in an original suit. l)ecome liable as surety for the 
performance of the same,” the material addition being the words “ in an 
original suit,” and these words were probably added to show (possibly 
with reference to certain decisions under Act VIII of 1859, S. 204,— 
Kisheii Dosa v. Ilurkhoo Si7i(jh (I), Gujendro Naram Boy v. Heniangiiiee 
Dosaec (2), Chutterdharee hall v. Bamhclashee Koer (3) that the provision 
applies only to persons who have become sureties for the performance of 
a decree in the course of the suit and prior to the decree, and not after¬ 
wards, and was not intended to draw any distinction between persons 
becoming sureties before passing of decrees of a Court of first instance, 
and those becoming sureties after passing of the decree of the Court 
of first instance and before that of the appellate Court. The term 
original suit” includes the proceedings in the appellate Court, the suit 
being the same throughout, and the [612] term “ decree in the original 
suit” IS not the same thing as “decree of the Court of first instance.” 
Could the term, however, be so interpreted, I should still be disposed 
c” o- the operation of S. 610 will be to make the provisioos 
of S. 253, mutatis mutandis/’ applicable to execution of decrees of Her 
Majesty m Council in cases of persons becoming before the decree surety 
OL lbs pmformance. I may add that no reason has been shown why 
the Legislature should intend to make a difference in the manner of exe¬ 
cution between the case of persons becoming sureties for the performance 
ot the deciee of a Court of first instance, and those becoming sureties for 
the performance of the decree of the appellate Court or that of Her 
IMajesty in Council. I would answer the question referred in the affirmative. 

FKarson .T.—For the reasons stated by my honorable colleague 
Ml. Justice Oldfield. I concur with him in answering in the affirmative 
the question referred to the Full Bench. 

fi concuiTing)~The question submitted to 

the kindred reference in First Appeal 


from Order. No. 38 of 1879. is substantially identical and mav, for the 

eonvenience, be discussed and disposed of in ft 

. • 


sing e ]ui gnien . The main point for our consideration is, Can sureties 
for an appellant in an appeal to the Privy Council, which is dismissed, be 
I nee h pioceeded against in the execution department in the same manner 
as the judginsnt-debtor? In order to reply to this inquiry it is necessary 
1 ei \ closely .0 examine the provisions of Ss. 253 and 610 of Act X of 1S77. 

iatl Mie®n -O® ‘0 s. 610, that will be found to regu- 

Xw ne dW r’® ® Council, and the 

person wl 0 t r' ^ ‘0 he followed by a 
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orffierenn 1*'^'^'™. ‘o which should be attached a 

. 1 to be enforced. Then the 


------ -V lu cne manner and accon 

to sec wln'fc’ original decrees.” Tfc is next necessai? 
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XTX of Act X of 1877, which is infellidblv headed 

(1) 7 W. R., 329. 


(2) 13 W. R., 35. 
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"Of the execution of decrees " aud under several beads treats of the follow- j| 33 Q 
ing incidental matters :— g 

1. —The Court by which decrees may be executed. 

2. —Application for execution. 

3. —Staying execution. Full 

4. —Questions for Court executing decree. ■RT?xrPTi 

5. —Mode of executing decrees. 

6. —Attachment of property. 

7. —Sale and delivery of property. 2 A. 601. 

8. —Eesistance to execution. 

9. —Arrest and imprisonment. 


Now it is argued by those, who contend for a reply in the affirmative 
to the question under consideration, that S. 253 of this chapter, providing 
as it does for the execution of a decree against a surety, supplies one of 
the rules “ in the manner and according to which ” the enforcement of 
orders of the Queen in Council under S. 610 is to be carried out. In other 
words, that the effiect of the two sections, wiien read together, is to put 
surety and judgment-debtor on precisely the same footing in execution. 
Upon a careful examination we find it quite impossible to adopt any such 
view. We must take the words as they are and not wander afield to try 
and reconcile suggested inconsistencies in the Act, or drop out a sentence, 
introduced, as we will sliow, intentionally into a clause, for the purpose 
of securing uniformity, Wliat are the terms of S. 253? “ Whenever a 

person has, before the passing of a decree in an original suit, become liable 
as a surety for the performance of the same or of any part thereof, the 
decree may be executed against liim to tlic extent to which he has render¬ 
ed himself liable, in the same manner as a decree may be executed against 
a defendant. Provided that such notice in writing as the Court in each 
case thinks sufficient has been given to the surety.” 

The corresponding provision of the former Civil Procedure Code, 
VIII of 1859, contained no sucli words as “ before the passing of a decree 
in an original suit” ; on tlie contrary the language [614] of S. 204 was of 
the most general kind and fixed no point of time at or before which a 
person becoming a surety fixed his liability and rendered himself liable to 
all the consequences to which his principal was subject. The decisions 
that were quoted in the course of the argument were upon cases, that bad 
arisen under this earlier Act and to us appear clearly distinguishable from 
the present. Though under S. 204, Act VIII of 1859, tho Courts held, 
that it did not apply to parties who became sureties after a decree, they 
nevertheless were unanimous or nearly so in declaring, that the word 
decree was not confined to that made in the original suit, but that tlie 
security given might bo enforced against a surety in execution of an 
appellate decree. In fact it is plain, that tho whole current of opinion 
went to regard a surety as a party to the suit, under S. 11 of Act XXIII 
of 1861, tho corresponding section to which of Act X of 1877 is 244. 

Under existing legislation, however, execution is limited to a surety¬ 
ship undertaken "before the passing of a decree in an original suit.” 
Though S. 583 provides for the execution of appellate decrees and S. 610 
of orders passed by the Queen in Council according to the rules proscribed 
in Chapter XIX, there is not to be found in the whole of its 120 clauses 
one word that authorises enforcement of execution against a surety, 
except when he has taken upon himself that character "before the passing 
of a decree in an original suit.” The argument, as to the expediency of 
sureties being in every stage liable and the anomaly, the existence of 
which it is argued we are countenancing, by refusing to extend the opera- 
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tion of S. 253, are matters of which upon a simple question of construc¬ 
tion we can take no notice. Still as to tliis latter point we can well 
understand wiiy a difference may fairly he drawn between a surety who 
undertakes his liability before the passing of the decree in the original 
suit, and so to speak identifies himself with and iiecomes a party to it and 
another who comes upon the scene at a later stage, when litigation has 
proceeded a considerable distance on tlie road either to the lower appellate 
Court, the High Court, or the Privy Council. 

The decree in the oridhml suit practically passes against the 
surety, and so far as he is liable under it. it is that decree, which is 
Lh. {)J enforced against him, and not any security-bond he mav have enter¬ 
ed into subsequent to the passing of that decree. The Ss. 583 and 610 
do not confer any greater power on the Court that made the decree ap- 
pealed, than it already possesses under Chapter XIX of the Code. If that 
Court extends the action of S. 253. and drags within its operation a surety 
who has not become liable before the passing of an original decree, it is 
acting u( ra vires and any oi'der passed to that effect would in our judg¬ 
ment ho illegal and void, lor it would not only be enforcing a liability 
undertaken after tlie passing of its own decree, but one created under a 
surety-bond, the responsiliility upon which no Court had definitely deter¬ 
No-.v it shoul.l l,e ol)sen-ed tliat S, 253 has a twofold character. First. 

® liability to execution without 

S “nfnMcrvnT' startling form in 

I r it details the machinery by which 

irsu I’i- n.'tr '' '’'■‘’■‘'‘‘‘■V intervention of a suit 
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APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Et., Chief Justice, and Mr. Justice Straight. 


Nand Eam and others {Defcadaiits) v. Muhammad Bakhsh 

{Plaintiff). [7th January 1880.] 

2 A. 616. 

Dismissal of appeal for default—Appeal from such order. 

There is no appeal from an order under S. 556, C.P.C., dismissing an appeal 
for default. 

[P 3 A. 519 (521). 12 A.W.N. 2 ; R.. 16 B. 23 (25), 15 X. 359 (361). 121 P.R. 1907 
(F.B.)=5l P.W.R. 1907.] 

JUDGMENT. 

[616] Stuart, C. J.—We cannot entertain this appeal. The Judge 
having proceeded under S. 556 of the Civil Procedure Code, the defend¬ 
ants ought to have applied to the Judge of the District for the re-adtnis- 
siou of the appeal to him under S. 558, and the only further procedure 
open to the defendants was by an appeal to this Court from the Judge s 
order under S. 588 as amended by Act XII of [617] 1879, S. 90 (27), but 
not having proceeded before tlie Judge uuder S. 558, there is no appeal to 
us, and the order of the Judge made under S. 556 is now final. 

The Judge must be assumed to have done his duty according to law 
and the course of his Court, and with the exception of a vague suggestion 
as to the defendant not having known when his appeal to the Judge was 
coming on for hearing, nothing is stated to us against such an assumption, 
which we feel assured in this case is a very just one. In any case the 
appeal to this Court, being wholly incompetent, must bo rejected with 

costs. , , 1 T 1 c 

Straight, J.—In this case an appeal svas preferred to the Judge of 

Meerut from a decision of the Assistant Collector of Bulandshahr. The 
26bh November, 1878 was fixed for the hearing, but though the parties 
attended Court on that day the case was not called on. It was ultimately 
disposed of on the 18th February, 1879, the Judge,^owing to the absence 
of the appellant, dismissing the appeal under S. 556 of Act X of 1877. 
The matter now comes to this Court in second appeal. 

I am of opinion that no such appeal lies to this Court. The order 
made by the Judge was, as has been remarked, passed under S. o56 of the 
Civil Procedure Code, and the course the appellant should have pursued 
was to make an application under S. 558 for re-admission of his appeal 
within thirty days from the date of the Judge s decree. All the 
now urged in his behalf would have gone far to establishing the sufficient 
cause” mentioned in that section, and had the Judge improperly or un¬ 
reasonably refused such an application, his would then, under 

8.688 of Act X of 1877, have been appealable. This appeal is dismissed 

with costs. 
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APPELLATE CIVIL. 

Present: 

il/r. Justice OUfieU and Mr. Justice Straight. 

JUALA Prasad [Plaintif;) y. Khuman Singh {Defendant). 

[8th January 1880.] 

2 A. 617 = 5lDd. Jur. 154. 

Bond for vionev—Interest post diem—Dojn( 7 /;rs. 

Vybeie a bond for the re-paymcnt of money, within a certain time doe- not 

contain any stipulation as to interest after the time fixed, such interest should 

damages and. in the absence of laches or unreasonable delay on 
the part of the plaintiff m bringing his suit, could be awarded on the bash of 
the rate stipulated for m the bond. 

[Appl., 8 A. 436 (490)=6 A.W.N. 2l6; D., 21 C. 274 (277).] 

JUDGMENT. 

nllmJp] nuestion as to the amount of interest to 

be allowed to the plamtiff, subsequent to the expiration ot the four years 

for which the bond was given, has been properly treated by the lower 

appellate Court (1) as one of damages. Upon consideration we think 

since the bond {i) 

decroed^'hv°tA®q^^^. 5 -^ on wdiich this suit was instituted, the sum 

staA IP T his decision must 

Mreed fU hVn ® '“hes we should have thought the amount 

K on vh f ‘he bond was a reasonable 

misseriA e ‘he subsequent damages. The appeal is dis- 

missed, but each party must pay his own costs. 


1880 

JAN. 8. 


Appel¬ 

late 

Civil. 


2 A. 619. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Oldfield and Mr. Justice Straight. 

Shibban hkL { Plaintiff ) V . Tiloke Ohand and others 

(Defendants). [8th January 1880.] 

2 A. 619. 

Pmhtion Act XIX of 18,3 {N.W.P. Land Revenue Acf). Ss. 113 and lU. 

pnSd Act, .re those 

ordered, and involving questions before partition is 

objections. Orders nassed tnU ! P^'^P^'^t^ry right arising out of such 

the distribution of the IandsVartiLned!lfe ooi‘app?ah^ 

JUDGMENT. 

S. 108^0?application, under 
-f^^ct partition of his sLre in Pasvara. 

the interest to^be p'S'd^aT^he^ bondtme*^^^ abs^^c^oTany stipulation regardiiT 
mterest at a reasonable rate in the wav f plaintiff was entitled to such 

fnLp 

b»r' St?'””"'’ 

(3) Time 0 , ioatituTiou of sti Nc^m f‘'“ry, 1866. 

(4) Bate Of mtemsf in tbe bond, onetp^o ^Vr^nt. pe. mensem. 
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The Assistant Collector issued the usual notification and served notices as 
required by law, requiring co-sharois who may object to the partition to 
appear before him on a specified day, and no objectors appearing he 
directed that the partition should be made and gave the necessary direc¬ 
tions for carrying his order into effect. In the course of carrying out his 
order for a partition and of assigning the lands to each share-holder, 
Tiloke Chand and others claimed certain plots as belonging to them in 
severalty and demanded that those should be assigned to them, and the 
Collector decided that some of tliose plots belonged to one of the objectors 
and one was held in common. Shibban Lai appealed from this decision 
to the Judge, who has dismissed the appeal, holding that no appeal lay to 
his Court. The question in second appeal is, whether the Judge’s order 
is correct. It appears to us to he so. 

The only provision wliich allows appeals from decisions of a Col¬ 
lector in course of partition proceedings is contained in S. Ill of Act 
XIX of 1873, and by that section it is only orders and decisions passed 
by the Collector of the District or Assistant Collector under S. 113 for 
declaring the rights of parties which ai*e held to be d 0 ci -[621 jsions of a 
Court of Civil Judicature of first instance, and open to appeals to the 
District or High Court under the rules applicable to regular appeals to 
those Courts. Now the orders and decisions passed under S. 113 are 
those on any question of title or proprietary right which arises out of 
objections preferred by co-sliarers in possession in reply to the notice 
served on them under S. 111. by wliich they are required to state their 
objections to the partition taking place, that is, orders and decisions on a 
question of titlo or proprietary riglit arising properly out of objections 
preferred before any order has been made for effecting a partition, and 
referring to general questions of right and title affecting the right of the 
parties to claim partition, and not to such questions as have been decided 
in the case before us, which relate to the ownership of particular plots of 
land in the mauza, and which have arisen out of objections made after a 
partition has been ordered, and in proceedings taken for carrying it out, 
and which relate to details as to the distribution of the lands which form 
the subject of partition. In no way can it be held that the Collectors 
decision was passed under S. 113 so as to give a right of appeal. We 
therefore affirm the order of the Judge and dismiss this appeal with costs. 


1880 
JAK. 8. 

Appel¬ 

late 

Civil. 

2 A. 619. 


APPELLATE CIVIL. 


Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 


1880 

Jan. 9. 



Tbjpal, Guardian of Kundan L.al, minor {Plaintiff) v. Kesri 

Singh {Defendant). [9bh January 1830.] 

2 A. 621*5 lod. Jur. 154. 


Appel¬ 

late 

Civil. 


Bond for tttoney —Stipulation for compound interest—Penally. 


A stipulation in a bond for money that ioterest shall be payable ball-yearly, 
and that, if nob so paid, it shall be added to the principal and bear interest at 
the stipulated rate, is not one of a penal nature. 


I».. I N.L.a. 9 (12)]. 


2 A 621 =. 

5 lod. Jar. 
164. 
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ALLAHABAD] RAM SUBHAG DAS v. GOBIND PRASAD. &C. 


[CIV» 


1880 

Jan. 9. 


Appel¬ 

late 

Civil. 

2 A 621 = 

5 Ind. Jur. 
154. 


JUDGMENT. 

[622] Pearson, J.—A stipulation in a bond that the interest on the 
principal sum lent shall be paid si.x-monthly, and, if nob paid, shall be 
added to the principal and bear interest at the same rate, has never been 
held to be one of a penal nature. We are, therefore, constrained to allow 
the plea in appeal and to modify the lower appellate Court’s decree by 
decreeing the claim in full with costs in all Courts. 


1860 
Jan. 10. 


Appel¬ 

late 

Civil. 

2 A. 622. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief JuHice, and Mr. Justice Oldfield. 

Eaji Subhag Das {Plaintiff} v. Gobind Prasad and another 

{De/ejidants). [lOth January 1880.] 

2 A. 622. 

Computation of Ivnitation^Liviitation Act, 1877, S. li. 

u* Limitatioa Act, the only period of time, which the plaintiff 
can c aim to have exc uded is that during which he has been prosecuting his 

wa< , or other cause of a like nature, 

«iiir to entertain it. The time, during which he was not prosecuting his 

prosecution where the inabilitv of the 

p'-‘- 


12 


[Overruled. 22 A. 248 (255) fF.B.) = 20 A W N rq-n«h? mn or /oo\ x 

A. 207 (208) = 10 A.W.N. 7G ] ’ “ ” ’ 

miWinlv* foi- compensation on the ground that the defendants had 
in SatL" mtd and bTdy ‘‘’--by injured bin. 

JUDGMENT, 

this aS question with which we have to deal in 

bv the Law of T ii ^ *’cen instituted within the term allowed 

the 21st SentL ^1 ^77 ^1’° “““ on 

n'titu d a snh av i . I’ >’« '‘"'I b‘-°‘her jointly 

on Iho 26tVAln?t 1878 Subordinate Judge 

of the Judae and the r,!.' removed for disposal to the Court 

of misioinder of > I ' i'cl'U>'ned to the plaintiiffs on the ground 

bv nlLn September, 1878. A plaint was 

1878 and the Jufln« ■ Judge on the 23rd September, 

that it sLrdd be fiTe^in tt c" t‘'’t 'J 

plaintiff was directed to filp Subordinate Judge, and the 

High Court from fhic ;i ®'^®o^''^ingly. The plaintiff appealed to the 
Jan\anri879 On L the 28th 

and having laid? file it in the proper Court, 

SubordSe Judgron thaV^ Court of the 

the 21st September 1877 as the cause of action accrued on 

would expire on the ^Ut 8 allowed by law for instituting the suit 

the suit wi-ll be six mn .fh " 1878 and calculating to the 10th April 

plaintiff can show that tbp^ twenty [625] days after time, unless the 

the period of limitation nn l period should be excluded in computing 

ation Buriook nfto tb« the provisions of S. 14 of the Law of Limit¬ 
looking to the proceedings taken it is clear that at most the 
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only time which plaintiff might claim to exclude under the provisions of 
S. 14 would be from the 23rd September, 1878 to the 10th April, 1879, 
when he was prosecuting the suit in the Court of the Judge and in the 
High Court. But assuming that he could satisfy us that the whole of that 
period sliould be excluded, the present suit instituted on the 10th April, 
1879 will still be beyond time. The plaintiff cannot claim to exclude from 
the computation any other period, for from the 26th August, 1878 to the 
16th September, 187'8, he was prosecuting his suit in a Court which had juris¬ 
diction, and tlm inability of the Court to entertain it did not arise from 
defect of jurisdiction or other cause of a like nature, but from misjoinder 
of plaintiffs, a defect for which plaintiff must be held responsible, and from 
the 16th to the 23rd September he was not prosecuting his suit in any 
Court, and cannot claim to have that i)eriod excluded. The appeal fails, 
as there is rio reason to interfere with the order as to costs, and we dismiss 
it with costs. 

APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chirf Justice, Mr. Justice Pearson, and 

Mr. Justice Spankie. 


H.VSAN Ali ANU others (Plaintiffs) v. MaHRBAN (Defendant). 

[I2tli January 1880.] 

2 A. 625. 

Mulunnmndan lnu;—yiis$ing person—Imlirin Evide>ice Act, S. lOS-^Bengnl Civil Courts 
Act, S. ‘4-t. 

In, a suit, between JIubiunin ul.ans. to enforce a right of inheritance, the 
Muhammaikn law must f''rm liie rule of decision, (Bengal Civil Courts Act, 
S. 24). The question, whether s missing person is alive or dead, arising in such a 
suit, must be decided with referenre to the principles of Muhammadan law on 
the subject, and the Evidence Act has no application. 

Per Stuart. C. J .—Under the Muhammadan law, inheritance to the property 
or share of a missing pers m u iniiot open, but must remain in abeyance, uniil 
ninety years have elapsed since bis birth, or until his death is proved. 

Per Rf.ARSON. J., and Si’ANKIE, J.—Where a person is missing, at the time 
when he has a right to inherit, his heir cannot hold his share either as heir or as 
trustee. (1 A. 53 (F.B.). D.). 

JUDGMENT. 

[627] Stuart, C. J.—I generally concur in the view taken in this 
case by the Subordinate Judge (1), who, however, appears to have very un¬ 
necessarily occupied himself with the considoratiou of the Evidence Act, 
and with the remarks of the select committee of the Legislative Council 
thereon. The suit is brought by the plaintiffs for the establishment of 
their rights to property on the allegation that the inheritance to them has 
opened by the disappearance and death, during his father s lifetime, of one 
Farzand Ali (2J With respect to this Farzand Ali the facts appear to be 
these:—He left his home and his family in 1857, the year of the mutiny, 

II) The lower appellate Court held, on the question whether in this case the 
Muhammadan law relating to a missing person should be applied, or whether it should 
be presumed with reference to S. 109 of Act I of 1872 that Farzand had pre-deceased 
hie parents, that, under the provisions of S. 24 of Act VI of 1871, the Muhammadan law 
was applicable, distinguishing the present case from the case reported m 1 A. 53. 
Applying Muhammadan law. the Court held that, inasmuch as a period of ninety years 
had not elapsed from the date of Farzand’s birth, it could not be presumed that he 
was dead. 

(2) One of the heirs to the property of his parents. 
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Appel¬ 

late 

Civil. 
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1880 
Jan. 12. 


Appel¬ 

late 

Civil. 


2 A. 62d. 


at which [628] time he would appear to have been about 30 years 

and therefore, if ahve when this suit was instituted, his age wLld then 
lave been about d1 years. He has not since been heard of, but there is 
noth ng on the record to prove his deatii. Under these circumstance 
Thn is tlie law to be applied to the case^ 

Jnp , question raised in the suit being 

one regarding succession and inheritance, the 24th section of the Bengal 

Ci\il Couits Act M of 1871 immediately applies, and the Muhammadan 

aw must m the words of S. 24. form “the rule of decision ’ rd tr« 

Lvidencc Act has no application whatever. The only question therefore 

, laon the facts stated, is the Muiiammadan law on the subject’ 

Snnlv'^h^^l answered witliout doubt or difficulty, and it is 

s npl> this, that for ninety years from the date of his birth the property 

he rnktl.r® • ’ ’ ‘0 the cotitrary 

the mibsin person is presumed to be alive. This rule of the 

of all that is to be found in he 
Svin» o7 AM Baillie^ and oth::^ No;! 

S this rule Judge appears to have correctly 

of mortgage executed to tho ought for the avoidance of a deed 

and .t w\1 the “fo e , :if reversionary rights, 

Act should be applicable T tL > of S, 108 of the Evidence 

ment was given and I eUress no n ^‘'T ‘bis judg- 

or wrong But the nn °P'u‘°u as to whether I consider it right 

who was'actbA6 9]“K andJ'’ 

I have taken in the m-es“nt oal Tr*°"'. 

Full Bench is as follows l- The plain 'ff 

the estate of Janki Rai tho m' • ^ this suit are not claimiog 

they claiming ,tina ';nthTs T“’\Pr°'?’ inheritance; were 

trziS nothinr'f ? t: 

madan law, that law will anufv under the Muhatn- 

zand All. TheRull BennK^^r o it. in regard to the missing person, Far- 

of this Courtl not in conflict wifhM 

therefore was not wronu in I lower appellate Court 

‘"■'... <» i< A STh2 z £L‘';v,"jrs,s 

(!) 1 A. 53 ! ^ ^--- 

13) The flrsrc'lfu^rbl^^qpraloT'^P *"P™- 

thiit. inasmuch as he was mfssingL the probability dead, held 

to a share iq their estltet and he had farfeited his right 

m and it gave the plaintiffs a decree ‘defendant could claim no right through 
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According to the Muhammadan law of inheritance, a missing person 
is considered as living in regard to his own estate, so that no one can in¬ 
herit from him, and dead in regard to the estate of another, so that he does 
not inherit from any one, and his estate is reserved until his death can 
be ascertained, or the term for a presumption of it has passed over. I 
find a summary of the law quoted from well-known authorities and cited 
in the Madras edition of Macnaghten’s Muhammadan law, referred to by 
Babu Shama Charan Sirkar in his printed Tagore Lectures.—“ Thus, if 
he (the missing person) had an estate when he disappeared, or if at that 
time he was entitled to a share in a joint property, such property cannot 
be inherited before his death be proved, or until he would have been ninety 
years of age, but must remain in trust until that time, when it will devolve 
upon those of his heirs who are in existence at that time. On the death 
of any of the relatives of a missing person, to whom he is an heir, he is so 
far considered to be alive, that liis share is set aside, but such share is not 
reserved [630] in trust for him and his heirs, but delivered to the other 
heirs, who would have taken it if he had been dead ; if he returns after 
this, he will be entitled to his share, but if he does not return, it devolves 
on the heirs who camo into possession at the former distribution, but not 
to the heirs of the missing person.” Again: “If a missing person be a 
co-heir with others, the estate will be distributed as far as the others are 
concerned, provided they would take at all events, whether the missing 
person were living or dead. Thus, in the case of a person dying, leaving 
two daughters, a missing son, and a son and daughter of such missing son. 
In this case, the daughters will take half the estate immediately, as that 
must be their share at all events, but the grand-children will nob take any¬ 
thing, as they are precluded on the supposition of their father being 
alive.” 

Farzand Ali became lost daring the lifetime of his parents, and his 
daughter, the defendant, according to the view of the law expressed above, 
could not, under the circumstances, inherit. 

For these reasons I would decree the appeal and reverse the judgment 
of the lower appellate Court and restore that of the Munsif with costs. 

SiUART, C. J., and Spankie, J., differing on a point of law, the appeal 
was referred, under S. 575 of Act X of 1877, to Pearson, J. 


1880 
JAN. 12. 

Appel¬ 

late 

Civil. 

2 A. 625. 


FINAL JUDGMENT. 

Pearson, J.—The property in suit did not belong to Farzand Ali, 
the missing man, but would have been more or less inherited by liim, had 
he survived his parents. The plaintiffs are his sisters and a cousin, who 
married one of them ; the defendant is his daughter, and, if slie be not 
entitled to the property, they are. Her contention is that her father is 
still alive, and, if the contention be true, it is apparent from the rules of 
Muhammadan law cited by my learned colleague Spankie, J., that she is 
not entitled to hold the property either as heir or trustee, although 
Farzand Ali may be entitled to it should he return. The plaintiffs do not 
assert that he is dead, but nothing has been heard of him since he 
disappeared in 1857, and the strong probability is that he died in the 
lifetime of his parents, in which case his daughter could not inherit, 
through him, any portion of their estate. This being so, in concurrence 
with [631] Spankie. J., I decree the appeal with costs, reversing the 
lower appellate Court’s decree and restoring that of the Court of first 

Instance. 


1880 

Jan. 12. 


Appel¬ 

late 

Civil. 


2 A. 631. 


ALLAHABAD] MAYA RAM, &C. y. LACHHO 

APPELLATE CIVIL. 

Present: 

Mr. Justice Spaukie and Mr. Justice Oldfield. 


[CIV. 


Maya Ram and others (Defendants) v. Lachho (Plaintiff), 

[12th January 1880.] 

2 A. 631. 

Pre-emption — Record-of-righis. 

Whcra the greater portion of Und in a village is divided into a number of 
tholics. each thoke. belonging to a number of sharers, the remaining land being 
held in common by all the co-sbarcrs in the village, and the record-of-rights 
provides fora right of pte-cmpbion among sharer* of the same tiioke, such right 
cannot be claimed as regards a share in one thoke by a sharer in another ffwfce, 
on the ground that ho i.e a sharer in the common lauds alon" with all the 
sharers in the village. 


JUDGMENT. 

[631] Oldfield, J. The property iu this suit, comprising the shar 
m mouza Tholai belonging to Mahummad Ibrahim Khan, was sold by hit 
to the defendants under a deed of sale dated 1st March, 1878, and th 
plaintiJ claims the same by right of pre-emption under the luajib-ul-an 
The lower Court decreed the claim, and one of the objections take 
iti appeal is that, under the pre-emption clause in the administration 
paper on which the plaintiff relies as her ground of action, she i 
not eniiiled to recover the property. The clause is as follows " Eacl 
shaier 1 .S by all means at liberty to transfer his right and share, but firs 
of all the transfer [632] should be effected by him in favour of his owi 
brothers and nephews who may be sharers, and in case of their refusal ii 
favour of the other owners of the thoke : if they refuse to make the put 
chase, the transfer may be effected in favour of any one.” The plaintif 
does not come under the first description of persons named who havei 
right of pre-emption, and it only remains to be seen if she is a sharer ii 
the vendors thoke. It is shown from the record-of-rights, and there!; 
no dispute on this point, that there are three tliokes in this mouza 
namely, the thoke of Ibrahim All Khan, vendor, the thoke of Musamma 
Lachho, plaintiff and the thoke of Musammat Bhawani. Each of thes. 
thokes comprised a certain amount of the land of the mouza, which hai 
een divided and formed into separate thokes. Thus the thoke of Ibrahin 

hiohfJ'iv 5 biswas, that of Musammat Bhawani 9i 

thrt nr Pliiintiff 316 bighas 4 biswas. Besid® 

in M by the sharers of the different thoke! 

but h^ I ^ in proportion to their fractional siiaree. 

when tlf fl" ‘b® ‘bokes, but were left undivided 

mor.a is eLvl t '™‘u "^bat this is the constitution of the 

total of Innl to the record-of-rights, where the 

entered he /““Posing each thoke is first given, and then is 

Now .V "" ®°“®tbing outside the thokes. 

divided Tend ‘be vendor’s thoke, that is, in the 

XeTs of ?he d ff by him separately, but she is, in common with aU the 

ed and it is^e fbotes, a sharer of the common lands left undivid- 

ea, and it is contended that on this gr-onnd she has a right of pre-emption- 
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But this contention fails; the thoke as already stated is not composed of 
the common lands but of those divided, and a sharer in the former will 
not from that circumstance become a sharer in a thoke. The plaintiff 
not having shown that she is a sharer in the vendor’s thoke has no right 
of pre-emption under the clause in the administration-paper. We there¬ 
fore decree the appeal, and reverse the decree of the lower Court, and 
dismiss the suit with all costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson ami Mr. Justice Spankie. 


Gobardhan Das {Defetidant) v. Gokal Das {Plaintiff), 

[loth January 1880.] 

2 A. 633. 

Oral condilioiial mortgage -Reg. XVll of IHOG. 

Property iHiule over to a per.-von on the condition that, if the money borrowed 
from him be not rc-paid within a certain time, it shall become his absolute pro¬ 
perty, becomes such property on f.iilure to pay. without the issue of a notice of 
foreclosure under S. G of the Reg. XVGI of 180G. the provi.'sions of which apply 
only to holders of deeds of conditional mortgage, 

[NotF., 30P.R. 1906.] 

Kishen Das early in 18G9 gave his creditor Gokal Das possession of 
certain premises purchased by him and made over to him the deed of 
sale, dated 11—2—1862, executed in his favour, on the oral understanding 
that the premises should become the absolute property of Gokal Das if he 
did not re-pay the debt in two or three months. Some months later, he 
became an insolvent and in the schedule of immoveable proi)erty filed by 
him he stated as follow’s:—** I received the sura of Rs, 1,000 in the 
month of Phagun, Sambat 1925, as a loan from Gokal Das, Gujrati, and 
for the re-payment thereof deposited the title-deeds of a piece of land at 
Muttra, in the North-Western Provinces, with this creditor, and I also 
agreed that in case I was not able to pay the amount the land would 
absolutely belong to Iiim.” In the statement of his immoveable property 
filed in the same Court he stated:— A piece of land at Muttra, in the 
North-Western Provinces, mortgaged to my creditor No. 34 (Gokal Das) 
for Rs, 1,000 on condition that in case I am not able to pay the amount 
within two or three montlis he will be absolutely entitled to the land. 
Gokal Das who remained in undisturbed possession of the promises until 
10—2—1877, having been disturbed on 10—2—1877 by the defendant, a 
purchaser of the same premises from Jagan Nath, the son of Kishen Das, 
instituted the present suit wherein ho claimed amongst other things a de¬ 
claration of his proprietary rights to the premises and to be maintained in 
possession thereof and the cancellation of the sale deed executed in favour 
of the defendant. Both the Courts below gave him a decree. The lower 
appellate Court held as follows, in respect of the contention by the defen- 
fiwb that the possession of the plaintiff of the premises was only that of 
an equitable mortgagee, and that consequently he could not impugn the 
«ale to Gobar Dhan Das by Jagao Nath“ In the case of Goordyal v. 
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[CIV. 


1880 

IT AN. 15. 


Appel¬ 

late 

Civil. 


2 A. 633. 


1880 
Jan. 15. 

Appel¬ 

late 

Civil. 

3 A. 1. 


Hiinskoonwer (l) the High Court said‘ It has been settled that a condi¬ 
tional sale may !)y the agreement and acts of the parties become absolute 
without (foreclosure) proceedings under the Regulation,’—and this appears 
to me to be the case iiere; I accordingly find that Gokal Das acquired the 
proprietary title to the property in suit in 1869, and that lie has therefore 
the right to sue for the avoidance of the sale made by .lagan Isath to Gohar 
Dhan Das.” 

The defendant preferred an appeal to the High Court. 

JUDGMENT. 

[634] Pe.arsun. J.— The provisions of Regulation XVII of 1806, to 

which the first ground of appeal refers, are only applicalde to the holders 
of deeds of conditional mortgage. The plaintiff was not the holder of such 
a deed : and the provi.sions of the Regulation aforesaid were not therefore 
applicable to him. This being so, wo must hold that according to the condi¬ 
tion on which the property was made over to him he became the owner of 
It after [635] the expiry of tliree months from the date on which it was 
made over to him. in consequence of the amount of the loan not having 
^een le-paid to him. It thus appears that he had acquired a full proprie¬ 
tary right and title to the property before Kishen Das’ insolvencv. 

.Accordingly we affirm the decree of the lower Courts and dismiss the 
appeal with costs. 


APPELLATE CIVIL. 

Present: 

Sir liobert Stuart, Kt., Chief Justice, and 2Jr. Justice Oldfield. 


Basant Lal and another [Plaintiffs) v. Tapeshei Rai [Defendantl 

[l5th January 1880.] 

3 A. 1. 

Registrntion^Act VIII of 1871, Ss. 17, 18. 

than RruirT^rJ the obligor, in consideration of a loan of a sum less 

tilroc fn ^ cePtaiD lands to the obligee for one year, and under* 

terms of arising from failure to Lmply with the 

tfoT. of ^Rfeement and hypothecates immoveable property till the con<li- 

arount o the foan”r^ u hypothecation bond for the 

b^Sh the nrinoJ ’ Stipulation (or interest or any other sain 

for denendin/or augmented, and the damages stipulated 

IhM ^ ® a contingency which may or may not happen and respectinj 

on^e whict^doer"f^® anticipated at the time of registraLiom the docam^t *3 

lien Sost nroo^H^^ he used to enforces 

loan. TA."27roVerve7^„r 

Per Stuart, C.J.—Such an instrument is essentially a usufructuary mortgage- 

ha;;ro‘‘Vg!:Sl 

[R.. 5 A. 447 (443J. 10 C.P.L.R. 10 (11), 12 C.P.L.R. 96 (98).] 

JUDGMENT. 

arn fii principal questions raised in this appeal 

to tbe instrument on which the plaintiffs sua 

evidence nnd e^f " •** registration in order to be received m 

e vidence and enforced against the property mentioned in it ? 

(1) H.G.R.,N.W.P., 1867, p. 176. 
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The instrument is as follows :—I, Najib-un-nissa Bibi, &c., do hereby 
declare that I, the executant, being in need of meeting my own necessity, 
have, on a promise to give land for sowing indigo in 1284 Fasli, borrowed 
Rs. 99-8-0, as a zar-i-peshgi advance, from Babu Basant Lai andBabu 
Ganga Prasad Singh, proprietors of the godown at Bisauli in pargana 
Nizamabad : that I promise and write that I shall get first class sugarcane 
and barley producing 24 bighas of land in mauza Bburra Makbulpur, 
pargana Nizamabad, as selected by the karindas of the said godown. 
measured by the large chain consisting of three Ilahi yards, i.c., 20 biswas, 
according to Mr. Duncan’s pole or latha as used at the said godown, at 
the end of the month of Cliait 1283 Fasli: that the said agents of the 
godown are to irrigate the laud mentioned above from pucka and kutcha 
wells, canal, lake, and ponds, in any way they think proper, and raise 
indigo; that they are to lay out their own money for the purpose of beat¬ 
ing up the indigo leaves, at the time of beating up: that after setting off 
the rent of the said land at Rs. 4 per bigha, together witi) the patwari’s 
charges against the zar-i-peshgi, both i)rincipal and interest, whatever 
surplus will be found due to me I shall recover from the proprietors of 
the said godown: that the proprietors of the said godown are to 
relinquish the land sown with indigo at tiie end of Bhadon, 1284 
Falsi, after cutting the indigo stumps; that we shall then settle the 
land used for planting indigo with any tenant we like; that if we {God 
forbid) fail to give the whole land, or interfere with the sowing of 
indigo seed or irrigation tliereof, or should any one else interfere or turn 
up the indigo (seed), the proprietors of the godown shall have the power 
to recover damages for loss, according to the practice of the godown, at 
Rs. 40 per bigha (regarding tlie deficiency in the quantity of land or on 
account of the land in respect of which over-turning or ejection may take 
place or irrigation be interrupted) together with the principal zar-i-peshgi 
amount [4] from me, the executant : that if I fail to pay, the proprietors 
of the godown are at liberty to recover from my person and property ; that 
until the fulfilment of the conditions of the agreement we hypothecate 
our four-anna right and property in mauza Bhurra Makbulpur, agreeing 
not to transfer it in any way, and that should we do so. it would be void.” 

I am clearly of opinion that this instrument is not a mere lease bub 
an instrument in the nature of a usufructuary mortgage. For let us 
observe its terms. On the recital that Najib-un-nissa Bibi, the party 
making it, for herself and her minor sons and daughters, was “ in need of 
meeting my own necessity,” it stipulates thatslie shall receive a zar-i-peshgi 
advance of Rs. 99-8-0 from the paitie.s in ^Yhose favour the instrument 
18 granted, and in consideration of tliat advance she promises to lease to 
the plaintiffs 24 bighas of land at a rent ofEs. 4 per bigha for a period 
commencing from Chait 1283 to Bhadon 1284 (i.e., for about 17 months), 
the land to be selected by the defendant; and it goes on to provide " that 
the proprietors of the godown are to relinquish the land sown with indigo 
crop at the end of Bhadon 1284 Fasli. after cutting the indigo stumps, that 
we shall then settle tho land used for planting indigo with any tenant we 
like,” and that should she fail in performance of her part of the contract she 
should pay damages at the rate of Rs. 40 per bigha together with the zar-i- 
peshgi advance, and if she should fail to pay these damages and the advance, 
the parties with whom she contracts should be at liberty to recover from 
hw person and property ; and it then expressly provides* that until the 
mlfilment of the conditions of the agreement, we hypothecate our four-anna 
“ght and property in mauza Bhurra Makbulpur, agreeing not to transfer 
it in any way, and that should we do so, it would be void.” Such an instru- 
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merit is, in my opinion, essentially a usufructuary mortgage, and I observe 
that :\Ir. Macpherson in his work on the Law of Mortgages in Bengal and 
the North-Western Provinces, oth Ed., p. 8, so describes it. He there 
says: “ .2’nr-f-pcs/ig/leases, or leases granted on a sum of money being 
advanced, are on the same footing as pure usufructuary mortgages, and are 
dealt with as such aud in support of this opinion he refers to numerous 
[5] authorities; and the learned author adds : ‘‘ but this is only when 
there is a power of redemption reserved to the lessor either exprWsly or 
impliedly.” In the present case we have not only an express hypotheca¬ 
tion and for a distinct term, but the power to redeem is clearly implied, 
not only from that term itself, but from tlie proviso that the proprietors 
of the godown are to relinquish the land together with indigo crop at the 
end of Bliadon 1281 Easli, after cutting the indigo stumps, that we shall 
then settle the land used for planting indigo with any tenant we like.” 

Being then an instrument of this nature the next question is, whether 
it requires registration in order to be put in force against the property 
hypothecated by it ? I am clearly of opinion that it does not require 
registration. The registration law to he considered in such a case is that 
provided by Act VIII of 1871, and the document in the present case 
clearly falls within the instrument mentioned in sub-section 1 of S. 18 of 
that Act as an instrument of value less tlian Rs. 100 in respect of immove¬ 
able property. It was suggested at tlie liearing that the question of the 
icgistration of such an instrument as this came within the principle of 
several rulings of this Court by which it appears to have been held that, 
in estimating the value to be considered in such cases, the interest agreed 
to be paid should oe taken into account, and a judgment of ray own, sitting 
with Turner, .T., was I'efcrred to as sliow’ing this— Darsiicui Shuih v. Ban- 
wanta (1). In that case the bond which was unregistered was for a sum 
of Rs. 99 together with interest at 2 ]Der cent, per mensem, and for that 
debt tlie defendants hypothecated certain property. Incur judgment, 
which was delivered by Turner, J., and concurred in bv me, it is stated 
that the bond secured the re-payment of Rs. 99 phu R.s.'C the interest for 
three months. This was the least sum that could have been recovered 
under the instrument. The instrument not having been registered, we 
cannot act upon it.” I have again looked at the bond in that case, and I 
obsoi-ve It stipulates for the re-payment of the Rs. 99 with interest thereon 
at the rate of two per cent., “ payment to be made in Sambat 1928.” It 
would appear to have been considered by us that this absolutely and beyond 
the contro [SJ of the parties postponed payment till that date, and if so 
undoubtedly the amount was overRs.lOO and the bond required registration, 
and our judgment does not fall within the rulings of this Court to which I 
ave re It may possibly be that we were mistaken in reading the 

bond as we did and that the condition as to payment in Jaith. Sambat 
tju was introduced merely for the convenience of the lender of the money 
^ ° possibly there was nothing to prevent the 

or up the Rs. 99, if he had the money, almost immediately 

Hmn Re ?nn ^ u® execution of the bond, so as to make the debt less 
of t-he purposes 

1 ^ all that was considered at the time of ooi 

that Rs qq"''/ p to the facts when we stated 

beenr^J interest “ was the least sum that could have 

bond sS b “ mstrument.” But if it were otherwise and the 

bond simply acknowledged a debt of Rs. 99 which could have been re-pfU^ 


(1) 1 A, 274. 
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with ioterest, no matter how soon, then I am inclined to think our judg¬ 
ment was wrong and that the only certain criterion of value for registra¬ 
tion is the principal sum. In the present case our attention was directed 
to rulings of certain of the otlier Higli Courts laying down this principle, 
and particularly one by tlie High Court of Bombay (1), where it was 
decided that for the purpose of registration the principal sum alone was 
to be looked at. It appears unnecessary to consider such conflicting 
rulings in the present case, although I may remark that I have received 
a very strong impression tliat the Bombay Courts are right and our course 
of decision to tlie contrary lias been mistaken, and so soon as the question 
is again raised here I hope it may he referred to the Full Bench for 
serious and deliberate consideration. In tlie present case, however, we 
need not occupy ourselves with any such discussion, as the value relating 
to the immoveable property is simply Rs. 99-8-0 without any stipula¬ 
tion as to interest or any other payment by wliich the principal sum may 
be augmented ; the damages stipulated for depending on a contingency 
which may or may not liappen and i-especting which nothing can be 
anticipated at the time of registration. The decree of the lower appellate 
Court must therefore be modified so as to [7] allow the plaintiff to re¬ 
cover the Rs. 99-8-0 from the hypothecated projierty, the decree of the 
lower appellate Court in other respects remaining good. 

Oldfield, J. —It appears that Najib-un-nissa Bibi for self and as 
guardian of her minor children executed a deed called a “ sattah” dated 
15th March, 187G, in favour of the plaintiffs, by which she covenanted to 
lease to them certain lands, and she at the same time hypothecated to 
them by the said "satlah" a four-anna share in niauza Bhurra Makbulpur 
for the re-payment of a sum of Rs. 99-8-0, advanced to her as a loan, and 
for damages payable by her in the event of her failure to fulfil the condi¬ 
tions of the contract, A 5^ annas share including the hypothecated four- 
anna share was sulisequently sold by one of the sons to Tatieshri Rai and 
Mahesh Rai and Ram Lai, the two latter being represented in this suit by 
Kunjan Singh. Tapeshri Rai bought 3^ annas and obtained a mortgage 
on the remaining two-annas share and the others bought a two-annas 
share. The plaintiffs now bring this suit against the vendors, purchasers, 
and mortgagee, to recover Rs. 1,059-6-0 by sale of the hypothecated four- 
annas share, the sum they claim being the sum they advanced and the 
damages to which the vendors became liable for failure to fulfil the terms 
of the “ sattah" and for which ansount the share was hypothecated, and 
they base their claim on the “ sattah.” The plaintiffs and executants of 
the "sattah" entered into a compromise; Kunjan Singh, defendant- 
purchaser, confessed judgment; and Tapeshri Rai, who it will be seen is 
interested in the whole four-annas share hypothecated in the ' sattah,” as 
out of annas which belonged to the executants he purchased and 
holds a mortgage on the remaining 2 annas, disputed the claim on the 
ground, inter alia, that the claim to enforce the hypothecation of four 
annas under the “ sattah” necessarily failed, inasmuch as that instrument 
should have been registered, as it created a lien over tho property for 
fflore than Rs. 100, and being unregistered was inadmissible in evidence. 
The first Court decreed the claim, exempting two of the children of Najib- 
^ itt-nissa. Tapeshri Rai appealed to the Judge and raised the same objec- 
' tion as to the registration, and the Judge held that the objection was valid, 

• he set aside so much of the [8] decree as enforced the hypothecation 

\ under the sattah against the property. 
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The plaintiffs have preferred a second appeal making Tapeshri Rai 
alone respondent, and they urge that the instrument does not require 
registration as it does not create any interest in immoveable property of 
the value of Es. 100 and upwards, and further that the Judge could not 
modify the decree in respect of defendants who did not appeal; and there 
is an objection as to costs. 

Looking at the instrument in question, which is called a '' sattah," 
I find that by its first clause the executant declares that she has taken a 
loan of Rs. 99-8-0 from plaintiffs on the promise that she shall lease the 
land for farming indigo for the season of 1^81 Fasli, and she covenants to 
have measured, and to put plaintiffs in possession, in Chait 1283 Fasli, of 
24 bigbas of land to be selected by the plaintiff’s agent, to be held by them 
on lease from Chait 1283 to Bhadon 1284 at a rent of Rs. 4 per bigha, 
and it is stipulated she shall receive the surplus rent after deducting the 
amount of the loan with interest. 

The executant binds herself to pay the plaintiffs damages at a certain 
sum per bigha for loss sustained by failure on her part to fulfil the condi¬ 
tions of the agreement, and she hypothecates a four-anna share in mauza 
Bhurra Rlakbulpur as security for the re-payment of the sum advanced and 
the damages she may become liable for. 

I am unable to put quite the same construction on this document that 
the Chief Justice does. The first portion of the instrument appears tome 
to be a simple lease or agreement to lease and not to a " zar-i^peskgr 
lease, or lease granted on a sum of money being advanced of the nature 
of a usufructuary mortgage. It is true that such leases often are on the 
same footing as pure usufructuary mortgages, but it will be seen from 
Maepherson on Mortgages, 5th Ed., p. 9, that “ this is only when there U 
a power of redemption reserved to the lessor either expressly or impliedly, 
so that it distinctly appears that the parties themselves in fact intend^ 
the transaction to be one in the nature of a mortgage.” 

[9] I find no such indication here. The land was leased for a fixed 
period at tlie end of which the lease terminated : provision was made for 
the recovery of the whole advance out of the rent payable to the lessor 
by the lessee and the land was in no way mortgaged as security for the 
re-payment of the sum advanced. lam not called on. looking to the 
pleadings, to say whether this instrument sliould have been registered as 


The last portion of the instrument, however, undoubtedly effects an 
hypothecation 01 a four-annas share of the mauza, and the only question 
which is raised m this appeal for our decision under the Registration Law 
Iff p nn' of the instrument creates a mortgage to the value 

nf fhp A f Consequence compulsory under S. 17 

hviinfL ^ ^ Certain sum secured by thfl 

/r! instrument cannot be held in the 

nf '''' any right, title, or interest 

of greater value than that sum. •) e • 

Pai't'cular objection taken to the inadmissibility of the instru- 

m-ouna fav the first 

lien fo n the instrument cannot be used to enforce* 

^len to any greater extent than Es. 99-8-0 against the property in suit 
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APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Spanhie. 

Ganga Bisheshar (Defendant) v. PiRTHi Pal (Plaintif). 

[19th January 1880.] 

2 A. 633=5 Ind. Jur. 212. 

Hindu law—Father's power to alienate ancestral property. 

An alienation, made by a Hindu father, of joint ancestral property, which is 
not made with the consent of his son or for any purpose allowed by Hindu law, 
can be set aside, at the suit of bis son, not only to the extent of the son's share, 
but altogether. 

[P.. 16 M. 84 (85), 4 Bom.L.R. 883 (890) ; R-, 29 B. 61 (54).] 

Pirthi Pal, the son of Dehi Prasad, sued in July, 1878, his father and 
the defendant Ganga Bisheshar, the father-in-law of his sister, for the can¬ 
cellation of a deed of gift of certain ancestral property, executed by his 
father, on 25—4—1872 (two years after his sister’s marriage) in favour of 
the latter, on the ground that it was contrary to Hindu law. 

The Court of first instance determined that the plaintiff had not 
consented to the gift, observing as follows :— The consent of the plaintiff 
has not been proved i,n any way : had he consented he would have been 
made to affix his signature to the deed of gift; no documentary evidence 
is forthcoming to establish his consent.” It further netermined that the 
deed of gift should he caucellod altogether. The lower appellate Court 
concurring in the opinion of the Court of first instance, observed :— I 
do not consider it is proved that the deed was executed with the consent 
and admission of the plaintiff: it was so necessary a point to legalise the 
father’s action in this particular, that if the son. the plaintiff, had been a 
consenting party, it is scarcely credible that this should not have been 
clearly shown at the time by some entry in the body of the deed or by 
making the son a witness to the deed: this is the finding of tlie lower 
Court, and I concur in it; I quite acknowledge that the oral testimony 
in this point is decidedly better for the defendant, appellant, than for the 
plaintiff, respondent, but I cannot credit it sufficiently against strong 
probabilities and the absence of all documentary evidence, nor can I accept 
the copy of a deposition of Pirthi Pal, dated 24th July, 1874, as sufficient 
to prove his knowledge and acquiescence: it is too roundabout a story, 
and even if allowed that the plaintiff did know at that time, I cannot 
admit that by the law-texts quoted, he can be held to have ratified the 
act and to be barred from bringing this suit : the first quotation is from 
Tagore Law Lectures. 1871, p. 7:—‘ Ho can interdict acts of waste, but 
if he does not do so and is cognisant of the transaction, and specially if he 
derives any benefit from it, he will be held to have impliedly consented to 
it.’—Well, he most certainly did not derive any benefit, and the force of 
the passage, I take it, turns upon that, as does also the quotation in the 
case of Gopal Narain Mozoonidar v. Muddomulty Guptee (1) of which 
he is aware and of which he has had the benefit. ^ The appellant 
making so great a point of the son’s consent and^ admission virtually 
acknowledges that without such consent and admission the act of the 
father is illegal, and the quotations and precedents,—Tagore Law Lectures, 
1871, p. 12, ‘ As early as 1824, the question, &c’: Woodman’s Digest 

(1) 14 B.L.R. 32. 
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of Benfial Law Eeports p 2S4, 16 . Vyavastha Chandrika, Vol. i, pp. 35 and 

l 0 Y\\-<ivd by the respondent are, I think, conclusive and 
definitive, this being undeniable joint undivided propertj': but the ao- 
pellant does deny it or attempts to throw doubt on the applicability of 
the above <]Uotations and precedents by quoting the cases—Fc7nta^am 
mmjyanv. Vcnka^uhramania Dikshatar (1) and DeendyalLal v. Juf/deep 
^aiatn Siugh {2). But these are special cases relating to forcible sales 
not to free-will transactions, and in the heading of the latter is this- 
Whether, under the law of the Mitakshara, in Bengal, a volun- 
till y alienation by one co-sliarer. without the consent of the rest, of his 
undivided share in joint ancestral property is valid ’ ? I hold these nrece- 

dents as irrelevant and the latter telling rather against than for the 
appellant who put it forward.” ” 

The defendant preferred an appeal to the High Court. 

JUDGMENT. 

[637] Spankie, J_—The appellant before us was the anpellant before 

with^Thf'contnt impeached had'been executed 

with the consent and admission of the plaintiff-respondent who had 

"" ti' ut thr'^ i 

asX the ^ f ^ '‘"y circumstances to set 

iderin Ilf ™ T t'™ ^nnas and two 

pios in the property in suit. Tlie Subordinate Judge held that there 

yas no pioof of consent on the part of the plaintiff'and no sufficient evi- 

o 1 oH tlnTr?l"“n; " ''n He also tp ea; 

not only in iwnvd t 1 T altogether, and 

FF= -•=■”* 

of consent and aoquiesceMe'and teSSl'fi 

night to sue to ti,^ eZrof “s'o^wm slare^L^ly.^'^ 

that we ca'nInterfere*^ wdth^tlconsent and acquiescence, Ido not think 

Judge that the ev/de'r in ® " ^he admission of the 

to that on the part of defendant doe'''^ of appellant is preferable 

He assigns reason*; for n/.f extend beyond the parol evidence. 

deuce befeeWm he arrh^^^ o® the entire evi- 

Court had arrived TKo fi conclusion at which the first 

int^lfe on t s Lpea^ l“md® which we could 

to be that the tansfer wa not mad f“’'’ “’® 

by the Hindu law. The deed of gift “7 1 P»‘'P°se allowed 

in performance of a promise have been made by the father 

not aware that the performan^.p^rf ^^^ghter. But I am 

lawful purpose justifvini? -iH a promise can be regarded as a 

necessary for thrs« under the Hindu law. It was not 

pious work, nor was it i ni-« it was not for any religious or 

tained until their marriage Ind^th ““st be main- 

paid. But in this case th^e niff nrexpenses of their marriage must be 

It was not executed until t Jr. marriage, 

force in the Subordinate Jud£?A'rT marriage. There is, I think, 

upon the alleged consent n observations that the great stress laid 
_ ac quiescence, and aid of the plaintiff in effecting 
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the transfer, is a circumstance going to show that without such consent 
the transfer was illegal. Tho first plea, upon the Subordinate Judge’s 
finding, in my opinion, fails. 

I have already given my opinion regarding the second plea. As to the 
third, the property being admittedly joint and undivided, and the gift not 
having been made with the consent of the plaintiff, and not being for any 
purpose allowed by the Hindu law, the plaintiff was at liberty to set it 
aside altogether; and in arriving to this conclusion the lower appellate 
Court does not appear to have misunderstood any of the precedents cited 
before him. I would dismiss the appeal and affirm the judgment with 

costs. 

Pearson, J.—I concur. 


APPELLATE CIVIL. 

Present; 

Mr. Justice Spaukie and Mr. Justice Oldfield. 


Mathura Prasad {Plaintifi) v. Durjan Singh and another 

{Defe^idants). [19th January 1880.] 

2 A. 639=5 Ind. Jur. 2l4. 

Botid for vwuey—Compound interest — Pennltif—Interest post diem. 

Where a bond for money stipulates for p-ayment of interest at Rs. 1-12-0 per 
cent, per mensem, payable half-yearly, and. in default, for payment of compound 
interest in future, the stipulation for compound interest is not a penal one ; and 
the bond contains a stipulation to pay post diem interest at the stipulated rate ; 
and, oven without it. the obligee would be entitled, after the due date, to interest 
at the same rate, which is not unreasonable. 

[R., IN.L.R. 9(12}.] 

JUDGMENT. 

[640] Spankie, J.—The first condition of the deed was that the 
money borrowed should be re-paid with interest at the rate of Re. 1-12-0 
per cent, per mensem on Katik Sudi Puran Mashi, Sambat 1930. The 
next condition is that for the further satisfaction of the creditor the 
debtor hypothecates certain property until re-payment of the loan, 
promising not to alienate the same in any iovni or shape. The third con* 
ditionisthat the debtor will pay interest every six months, and if ho 
fails to do 80 , he will pay compound interest in future. Then comes the 
fourth condition that if he fails to pay the loan with interest at the sti- 
pulated time^ the creditor shall be at liberty to realise the money from 
the debtor personally and from his property in the best way he can. 
The case appears to me to be very similar to that of Daldeo Pandey v. 
Gokal (1) to which I was a party. If the debtor was unable to re-pay the 
money at the stipulated time, the creditor would allow it to remain out with 
the debtor on the understanding that the property hypothec^ated remained 
hypothecated for principal and interest until re-payment. The stipulation 
regarding tho payment, not the rate, of interest is perhaf» rather a declara¬ 
tion as to the mode of payment than a condition. But thfire is the 
condition in case of failure “ to pay compound interest for the future, 
that is to say, until re-payment. I fail to perceive on what principle 
it should be assumed that t he creditor would allow his money, payable 

(1) 1 A. 603. 
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at a particular date, to remain unpaid, but would content himself wifli 
less that at which he originally lent the money. I hold thlt 

the deed [641] contains a contract for the payment of interest after d.iP 
date at he rate of Eo. 1-12-0 which was pa/able before Z d2 and tt 
on anj default compound interest might be charged. If I did’not hold 
this Mew I should then be of opinion that the plaintiff Was entitled to 
the interest claimed, as there does net seem to be anything unreasonable 

p™‘ idlf “■ ™sement 

in^pZf^ Subordinate Judge has found that the covenant to pay compound 

■ T f- in the deed. I do nTt think 

that It IS so and there is nothing in the law which forbids a decree for 

Z iL to pay it I wou?d 

I’ I'l and allow compound interest which has been 

ULDFILLIL J.—I concur in the proposed order. 

APPELLATE CIVIL. 

Present; 

S/r Robert Stuart . Kt .. Chief Justice , and Mr . Justice Siraittht . 

Nand Eam ( Defendant ) v . Bam Prasad ( Plaintiff ). 

[19th January 1880.] 

2 A. 641=5 Ind. Jur. 261 . 

1. Sam forn^oney on account .tated-Lunitation Act, IS71, Sck. II, Art. 62. 

examined, and a balanL is struck in°f^ containing the accounts of two parties is 
and admitted by the other a suit orally approved 

the account book ” is a suit on Af>f> ' ^^°UKht for such balance, “ on the basis of 

Sch. II of the Limitation Act mT'" Art, 63. 

three years from the date on which 

[Not F., 23 A. 502 (504) = 21 A.W N 

'■ lilZZTT^^' ■" Seb. M.Ne.5. 

tie debtor is not a note oi”memorind,^ creditor’s account, which is not signed by 
of the Stamp Act, 1869. ' kind mentioned in No. 5, Sch. II, 

JUDGMENT, 

t642J Straight T—tk* 

pndent, to recover the sum oT IT A 7^^'^ I’t’ought by the plaintiff, res- 
basis of an account-book Thp nu‘; interest, on the 

under the style of Nand Ram an 1 ^^s^*^ess at Cawnpore 

at Shikohabad as Nand Enm a while the defendants trade 

1869 there were deaWs As far back as the year 

forwarding goods for sale to * plaintiff and defendants, the latter 
such goods, and occasiomllv m on the plaintiff against 

poses of their business at^ through him for the pur- 

the accounts betw'cen tho Cawnpore, and upon that day 

struck, the amount ascertninori^ and a balance was 

plaintiff being Rs 4 19R a q tt® *^^0 from the defendants to the 

Es. 3,598-4-9 of this’amow' promise of Mohan Lai to pay 

forego the other Rs. 600 Z plaintiff undertook to 

debt was not paid within tho f- however, to be recoverable, if the 

P within the time specified. The Es. 3.598-4-9 were not 
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paid according to promise, and ultimately upon the 2nd April, 1877, the 
present suit was brought. For the purposes of this judgment it is suffi¬ 
cient shortly to say that the pleas of the defendant Nand Ram were to 
the effect, that the claim was barred by limitation, that Mohan Lai had 
DO authority to bind his firm at the adjustment of accounts ; and in this 
and the lower appellate Court the further ground was taken, that the 
entry in the plaintiff’s books of the balance struck was in the nature of a 
note or memorandum of the character contemplated by No. 5, Sch. ii, 
Act XVIII of 1869, and that not being stamped it was inadmissible in 
evidence to take the claim out of limitation. Further, that as such a 
note or memorandum, being liable to only a one anna stamp, and not 
having been stamped at the time of execution, it was useless according to 
the provisions of S. 28 of the Stamp Act of 1869. The first Court decreed 
the plaintiff’s claim and that decision was upheld by the Judge. 

[643] It has been found as a fact that Mohan Lai had full authority on 
the 9th of October, 1875. to act on behalf of tlie defendant’s firm in the 
adjustment of the accounts, and the only points to be considered by us in 
special appeal appear to be, first, Is the plaintiff’s claim barred by limita¬ 
tion ? secondly, Is the entry in the books of the plaintiff, striking the 
balance, one that requires a stamp, as provided by No. 5, Sch. ii of the 


Stamp Act of 1869? 

The matter was very fully argued before us on the part of the appel¬ 
lants, but the contentions of their learned pleader were based upon a 
misconception of the nature of the claim. The form of action ‘ on 
accounts stated ” is a perfectly well-understood one, and the use of the 
term “ on account-book ” in the present plaint is only another way of 
describing a suit of such a description. It must be taken as proved that 
upon the 9th October, 1875, the accounts of the transactions between the 
plaintiff and the defendants were submitted to Mohan Lai, and that the 
items were checked and the balance struck was approved by him upon 
that date. In effect it comes to this, that upon such day the sum of 
Rs. 4,198-4-9 was found to be duo from the defendants to the plaintiff 
on accounts stated between them. Consequently, I am of opinion that 
the form of the plaintiff’s present claim properly falls within Cl. 62 of the 
second schedule of Act IX of 1871; that it was competent for the plaintiff 
to bring his suit within three years of that date for the total balance 
struck; and that having instituted the present proceedings on the 2nd 
April, 1877 he is within time. 

As to the second point taken on behalf of the appellants, I do not 
think that the entry in the ledger of the plaintiff stating the balance on 
the debit side of the defendants’ account, which was approved and admit¬ 
ted by Mohan Lai, is a note or memorandum of the kind mentioned in 
No. 5, Sch. ii of the Stamp Act of 1869. As I intimated at the time of 
the hearing, I think that the writing therein contemplated is intended to 
be signed by the person to be charged with it, admitting that an account 
due to him has been balanced, or that a debt payable by him is due. 
Such entry as we have in the present case is no evidence of the admis¬ 
sion of liability, but it is evidence of the debt being due and of the 
[ 644 ] account having been stated. This latter fact being proved it was 
competent for the lower Courts to accept Mohan Lai’s acknowledgment, 
oral though it be. and they would appear most properly to have found 
the liabUity of the defendants established. I would dismiss the appeal 
with costs. , 

Stuart, C. J_I entirely approve and concur m my honourable and 

IfiftPDed colleague’s e^LamiDatioo of this case. It is quite clear that the 


1880 

Jan. 19. 


Appel¬ 

late 

Civil. 


2 A. 641 = 

5 Ind. Jur. 
261. 
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1880 three years’ limitation had not run and that the suit was within time 
JAN. 19 . so, perhaps the question respecting the admissibility of the 

_ oy memorandum which was argued to fall within the terms of No. 5 

Sch. 11 , Act XVIII of 1869, is not very material. But I may observe 
Aj'PEL- tiiat I agree with Mr. Justice Straight that this is not such a note or 
LATE °3emorandum, and that to be liable to stamp-duty it ought to be signed 

rrvTT othervvise proved as a note or memorandum separate and distinct in 
Itself, and not as here, as a mere summing up in the way of a continued 

account without any special acknowledgment. The appeal is dismissed 
2 A. 641 = with costs, 

5 Ind. Jur, 

261 . CRIMINAL JURISDICTION. 

Present: 

Mr. Justice Straight, 


1880 

Jan. 19. 

Criminal 

Jurisdic¬ 

tion. 


2 A, = 

5 Ind. Jur. 
262. 


Empress of India u. Ajudhia. [19th January 1880]. 

2 A. 645 = 5 Ind. Jur. 262. 

CriiJi. Pro. Code. 1872 Ss .9/4 4'5!> ti-.i m ■ i j 

Conviclioii~Pe 7 ial Code, S. 71. ' '>nore offences than one— 

■apSrtohav^LrZr^t A ^"-3 the same transaction, an accused person 

toSe^ amori^ object, which 

bjMtself ‘'‘hen individually 

to vary the form of rbarol Purposes of trial, it may be convenient 

.subsidiary crimes alleeed to not only the principal but also the 

city and coo”enien ? u u ; ^ committed, yet in the interest of simpli- 
on the gravest ofience proved!’'"" '=o«centrate the conviction and sentence 

Ss. 380 457°Y^P where the accused was charged under 

Tears' rigorous ® ^«“‘c“ced to three 

acquittelTthe S. 457. I.P.C.. and was 

[F., L.B.R. (1372—1892), 390, 8 C.P.L.R, 7 (8) (Cr.): R., lo A. 58 (66). 10 A. 146.] 

JUDGMENT. 

accused^wUhi^a of fact. The 

stolen prouertv antl^T e of the theft was in possession of the 

evidenced .*'‘5’ ‘h? Magistrate was wrong or that the 

quesUoo Us beentised befZ"^ ^ ^ 

conviction on Ss, 380 and 457 oT^thT 

tinct and Sive senffn iniproperly sentenced to two dis- 

the present moment that thTconf ^ r ^ disposed to hold at 

yet I think that the spirit of to the full extent urged, 

452, 454 and 455 taken tdb Q Procedure Code, Ss. 314 and 

venience of practice ha f Penal Code, as well as cen¬ 
to that adopted in the *?' ^ different course being pursued 

are consistent both witlf a h^ disclosed 

S. 380 and to one I ‘‘b “ theft in a dwelling house” under 

uightwith intent to commit house-breaking by 

more serious and afford tt t- under S. 457. but the latter is the 

of the former and If thf "■‘“® all the elements 

it should in my iudsmpnt- h sufficient to justify a conviction, 

for the grav“r ofc “■® punishment inflieted [616 

offence of the two of which the accused is found 
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to be guilty. It is a common practice in England in framing indictments 
to vary the description of the crime in several counts, e.g., a man is charged 
with wounding with intent to murder, to do grievous bodily harm, to 
commit a felony, or to resist or prevent his lawful apprehension and 
detainer, but the conviction would only be recorded on one of the counts 
and of course upon that for the most serious offence proved, which would 
dispose of or include all those subordinate and negative the others superior 
to it. Equally the sentence would only be passed upon the one count, 
that substantially representing and containing within its four corners the 
real offence committed, as to the more or less aggravated character of 
which the amount of punishment would have to be calculated. Where 
in the course of one and the same transaction an accused person appears 
to have perpetrated several acts, directed to one end and object, which 
together amount to a more serious offence than each of them taken 
individually by itself would constitute, although for purposes of trial it 
may be convenient to vary the form of charge and to designate not only 
the principal but the subsidiary crimes alleged to have been committed, 
yet in the interests of simplicity and convenience it is best to concentrate 
the conviction and sentence on the gravest offence proved. This I think 
should have been done in the present case, and I accordingly direct that 
the following amendment be made in the record. The applicant, Ajudhia, 
is convicted on S. 457 of the Penal Code of “ house-breaking by night in 
order to commit theft,” and is ordered to be rigorously imprisoned for the 
period of three years from the 21st March, 1879. For formal purposes 
I order that judgment of acquittal be entered upon the charge under 
S. 380 of the Indian Penal Code. 


APPELLATE CRIMINAL. 

Present: 

Mr. Justice Straight. 


Empress of India v. Mulu. [I9th January 1880.] 

2 A. 646=S Ind. Jur. 263. 

1. Grin,. Pro. Code, 187a. S. aiO— Scope. 

S. 249 is intended to provide for the contingency that arise, when a wit¬ 
ness, who is produced before the Court of Sessions, holds back information and 
evidence and leils a different story to that which he gave in the preliminary 
enquiry before the Magistrate. 

9. Evidence Act, S. 35—Sessions trial—Evidence given at preliminary enquiry, admis- 
sihility of. 

It is only in extreme cases of expense or delay that the personal attendance 
of a witness should be dispensed with, and bis evidence given in the preliminary 
enquiry referred to. 

[F.. I A.W.N. 38.] 

8. Evidence Act, S. 30 —Statement by co-accused. 

The statement by an accused, being Jointly tried with others, should not be 
taken iato coDsidoration against such other per^ons^ if the person making the 
statement entirely deprecates any guilty knowledge aod seeks to clear Uimsoll at 
the expense of his co^prisooers* 

t*.. L.B.B. (1898-1900). 70, 71.] 


1880 
Jan. 19. 

Criminal 

Jurisdic¬ 
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2 A. 6M = 

S Ind. Jar. 
262, 


1880 
Jan. 19. 

Appel¬ 

late 

Criminal. 

2 A, 646 =- 

6 Ind. Jar, 
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AppeL' 
LATE 


JUDGMENT. 

[647] Straight. J.— I had at one time the intention of disposing of 
the case in its present condition, but upon carefully going over it I feel that 
to do so would be to countenance an irregularity of procedure that ought 
not to bo passed over. I refer to the reading of the denosition of Ganpa 
-- imad (1) in the Sessions Court to prove the loss and identity of the 

Criminal.^^ . ot the accused. It was absolutely in- 

_ admissible under S. 249 of the Criirinal Procedure Code, and there is no 

2 A 646 ^ believe was there any taken, to permit 

2_^6= the application of S. 33 of the Evidence Act. As to S. 249, that has no ap- 

S Ind. Jur. P/'cability to a case like the present, and is intended to provide for the con- 

263. p that may arise, when a witness, who is produced before the 

Couit of Session ho ds hack information and evidence and tells a different 
stoiy to that ^vliich bo gave m the preliminary inquiry before the Magistrate. 
With regard to S. 33 of the Evidence Act it is true that it makes a state- 
e t gi\en b> a witness m a iudicial proceeding relevant for the purpose 
Z ST*"” a subsequent judicial proceeding the truth of the facts which 
t states, in the following emergencies: (i) When the witness is dead: 

iv) wCn 'r^-'"i! be is incapable of giving evidence: 

(iv) When ho IS kept out of the way by the adverse party : (v) When his 

uTeT tL""" i" ''’'^hout an amount of delay or expense which 

oninTon h . -T considers unreasonable. But in my 

?v) were mT f'T^ tbe provisions of the section as to emergency 

mesen w ITh ^ -^^se like the 

abl Assuming h bis evidence reasonably nrocui- 

"hounht fit fTh ’ •■'■eve reasons why the Court of Session 

Sfnees 1,1*1 ‘'f b Ganga Prasad’s personal attendance, and cir- 
witbout an unr^nt;*^^ ^bowing that his presence could not be obtained 

suppW such irTnl the evidence to 

formally and rpni,l i ° such circumstances should have been 

expenso^?^ It only ip extreme cases of 

pensedwitli anil thei ,’® PO'sonal attendance ofawitnessshouldbedis- 

Acr The readin , “f ^PP'ying S. 33 of the Evidence 

Magistrate’s Goin-t ovidence of Ganga Prasad as given bv him in the 
remtkinlds?,?^.^ was therefore irregular and improper.’ I further 

to be influenced bv™thp t f t ’® Intlgo has allowed his decision 

Evidence Act he has o' Deodat, and that under S. 30 of the 

the transaction given b! Deod.V^ ” 

trary he deprecates TpLofi-. - ^ confession, on the con- 

himself at the expense knowledge, and seeks to clear 

4fo-(2)deais re“ytM9V:r^r 

at some little lencth r.n die ^ '•i • point, and I have also myself had 
Therefore the sLt^nf ‘-I I®® - Ganrai (3). 

ther inquiry befor^TfiTT^ I must send this case back for fur- 

tobe conducted in the present assessors, such inquiry 

every opportunity for nmoe ‘^vbe three accused who are to be afforded 
. , --—- ^amination, and t he further proof is to be 

(4) Mulu. DL”dTTd KWlIa th ^ 

Sevens ch.ged.hh dishonestly 
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directed to establish the loss of the several articles and their identity by 
Ganga Prasad. In addition to this I desire fuller evidence of what was 
said by Mulu and Khilla, each individually, as to the property found in 
the well both before and at the time of its being found, whether both or 
which of them went down the well, and what the date was on wliich Mulu 
gave any intimation that he could restore some of the property. When 
this evidence has been taken it must be returned certihed to the Court, 
which will then proceed to dispose of the appeal. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Oldfield and Mr. Justice Straight. 


Bachchu {Plaintiff) v. MaDAD Ali [Defendant). 

[26th January 1880.] 

2 A. 649- 

1. C.P.C.. W7, S. 210 ~Decree payable within a fixed time- 

There is no authority, in the C.P.C.. for a Court to make aa order directiug 
the amount of a decree to be paid within a fixed period. 

2. Suit on hypothecation bond —Jwwhcnbiiify of S. ‘-ilO, C.P-C., lt}77. 

It would seem that the provisions of S. 210 of the C.P.C., 1877, are not appli* 
cable in a suit for the recovery of a bond-debt by the sale of the hypothecated 
property. 

[P.,? B. 3J‘2 (335).] 

JUDGMENT. 

[660] Oldfield, J.—The defendant borrowed from the plaintiff the 
sum of Rs. 125 atone per cent, interest per mensem, pledging as security 
an annuity of Es. lOG-2-0, called “ nankar " allowance, which the defend- 
ant received from the firm of Sadaranji and Jairamji, and the plaintiff 
has brought this suit to recover the money lent with interest, by enfoice- 
ment of the lien on the annuity pledged in the bond and against the 
defendant personally. The Court of first instance decreed the claim, 
with costs and interest at eight annas per cent, per mensem, but in the 
decree allowed the defendant a period of two years for payment of the 
amount decreed. The lower appellate Court affirmed the decree. The 
plaintiff in second appeal has objected to tliat part of the decree allowing 
the defendant the option to pay within two years, and there is no doubt 

the objection is valid. . ,, , , ,, 

The elieot o( the order of the Court is that the decree-holder is 

' debarred from taking out execution of his decree or having ib satisbed 

1 till the expiry of two years from date of the decree, and there is [631J no 

' authority in the Civil Procedure Code for a Court to make such an order. 

) Under S. 210 in all decrees for the payment of money the Courl may for 

i sufficient reason order that the amount shall be paid by instalments, bub 

this section is inapplicable, for the decretal order is not for payment by 
I instalments, and it is doubtful whether the section will apply to a decree 

i -of the nature of the decree made in this suit, which is for something more 

} than the payment of money. Moreover, it cannot be held that any 

sufficient reason is shown in this case for aUowmg defendanb time for 
^ payment. We decree the appeal with costs, and modify the decrees of 
A the lower Courts, by cancelling that portion which aUows two years within 
frhioh the amount decreed is to be satisfied. 
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FULL BENCH. 


Present: 

Sir Robert Stuart, Kt., Chief Justice, Air. Justice Pearson, Mr. Justice 

Oldfield, and Air. Justice Straight. 


Deo Kishex and another {Defendants) v. Maheshae Sahai and 

OTHERS [Plaintiffs). [26th January 1880.] 

4 A. 248. 

C.P.C., m?, S. 56'i-“ The dale fixed for the hearing "-Time for filing objections. 

fiil! the hearing ■' refer to the date 

[Mot F., 11 B. 693 (699).] 

REFERENCE TO THE FULL BENCH, 

in S “oobjections referred to 

bttelhfdaS fiLdToT hThe:™^ "T 

nartips nr «!Rvon K t °eaiing m the summonses issued to the 

c^e rc^uIllTcc r“’'^ <>' 


JUDUAIENT. 

S 5o?o^Hcl\'on8^7‘’nlTM’V’r'''®°' - 'appeal is that fixed under 

be ad oumed tLLth ‘he appeal may 

law, thedav fixed for tb» L.. ^ not, in the language of the 

originally fixed for that purpose "^In 
originally fixed for the hiring is p/ahW and'"' 

a respondent lo file a"y oWeottrm^ he adjourned. S.®561 requires 

the subject of 9 .n appeal not Ip«q to take to a decree which is 

for the hearing of the^appeal Thn 

in S. 561 correspond with the vvorrk heai-ing" 

and 557. and reL o t « \ Ss. 555, 556 

Code. ^ hearing under S. 552 of the 

No doubt a day to whiph fho k.,. • 

day fixed for the hearing- but in th^ ] ® adjourned is also a 

day to which the hearing has bppn pointed out, the 

day fixed for hearing ” and cannnf , distinguished from the 

Some appeals mav hp h ^ letter expression, 

others the heLdng ^ay be once n^t 

That some respondents^ should onl^ frequently adjourned, 

tions, and that others should h^^l one opportunity of filing objec- 
portunities of so doing and ^hn^ fk *hrea or more numerous op- 

depend upon the accid'enfo trri ' u ^ Dumber of these opportunities should 
on the da'y trteT""' " f-- 'earing an appeal 

hearing may have beL adionrn«A 

mend itself to approval Afi ^ which does not recom- 

objections may be filed i-? whof^tu ^ variable time within which 

have established. reasonably be understood to- 
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APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt.. Chief Justice, and Mr. Justice Spankie. 


Ganga Prasad {Plaintiff) v. Gajadhar Prasad and others 

(Defendants). [29th January 1880.] 

2 A. 6S1. 

1. Mesne profits — S.211, C.P.C.. IS77. 

In a suit for mosne profits, where the defendants themselves occupied and 
cultivated the lands in suit, the most reasonable and fitting mode of assessing 
such profits would be to .vsrertain and determine wh.at would be a fair rent for 
the lands, if they had been let to an ordinary tenant and had not been cultivated 
by the defendants themselves. 

2- Procedure on hearing of appeal — C.P.C., lfi77, S. 56/. 

Where both the parties appeal from the decree of the Court of first instance, 
and both their appeals are dismissed, and one of them only appeals to the High 
Court, the other cannot, in such appeal, take objections, to the decree of the 
lower appellate Court dismissing bis appeal. 

[D., 8 B. 363 (370).] 

Suit for possession of 37 biglius of land and Rs. 883-13-0 the mesne 
profits of the same for 1283 and 1284 Fasli. under an agreement for the 
partition of the plaintiff’s shave and that of the defendants in a certain 
mahal, under which partition the land in suit had fallen to the share of 
the plaintiff. The first Court lield that, under the terms of the agreement 
of partition any land held as sir by the one party was to be surrendered 
if it fell under the partition to the share of the other party, and gave the 
plaintiff a decree for the possession of the land claimed; but it dismissed 
the claim to the mesne profits, observing as follows The Court finds 
that the evidence as to the produce claimed is not satisfactory: the 
witnesses are not unanimous in their statements, and are not trustworthy 

and are also at enmitv with the defendants. 

On the plaintiff’s appeal the lower appellate Court observed as 
followsThe appellant (plaintiff) claims for profits which ho would 
have made had he not been kept out of the land the subject of suit . the 
lower Court has found that the evidence as to the produce o( the land is 
not satisfactory, and this Court must agree with the lower Court. appel¬ 
lant has assumed the produce of 37 bighas 5 biswas to be eight maunds per 
bigha, and the value of the bhusa to be Rs. 90, and after deducting one maund 
per bigha for costs of seed, Rs. 93 for costs of cultivation, claims the balance : 
this account is most unsatisfactory : the Court cannot accept that wheat 
' and barley only were sown, nor can it accept an account which makes the 
outturn the same of each field ; on an area of 37 bighas the cro^ sown 
^ would vary according to the crop and the soil, and the value of the crop 

i according to its amount and kind : the appellant urges that if he is not to 

t obtain a decree for the profits under his estimate he is at all events enti- 

/ tied to the rent recorded against the land : the Court finds that this has 

i been deposited in tbe Collector's treasury, and remains but to be claimed 

f and taken by appellant: the Court is far from thinking that the rent 

f deposited is a fair equivalent for the use of the land, but it rested with 

f appdlant to show what was a fair profit to have been derived from the land, 

jjf and the Court cannot accept the appellant’s account as a fair one, he 

having failed to show that it is such.” 

1 -, 
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Thp nuf appellate Court was dismissed 

ine plamtitt preferred an appeal to the High Court. The rA«nonAo«/ 

coDtencled that they had acquired a right of occupancy in the land in suit 
and could not lie dispossessed. 

ORDER OF REMAND. 

[653] Apiicllant appears to have claimed a larger share of profits 
than he V as entitled to, or at least to have asked for the same outturn 

account of the profits^ The defendants furnished no accounts. Mesnl 
profits (Erplanahon S. 211 of Act X of 1877) mean those profits which 

michrwitl .possession of such property actually received, or 

m gilt V th oidmary diligence have received, therefrom. Applying this 

sh ireho I*" <=“'eumstanees of tlie case in which both partifs are 

sliaieholders in the estate, and defendants themselves occupied and 

cultivated the lands m suit, the most reasonable and fitting mode of 

assessing the amount to which the plaintiff is en-[6Si] titled would he to 

been Pt"t“^ determine what would be a fair rent for the land, if it had 
been let to an ordinary tenant and had not been cultivated bv the res- 

inMbv sir’knd^ 1 .?’® "f''e^Ofded in the rent-roll is probably that 
paifl by sn-lands, and if so the plaintiff seems to be entitled to thereat 

k Pt h fan^rsT ^ tenant ff thev had 

Lable hhn n ; the case to the Judge to 

receipt o his findingl'e“week mtBhtt“ir‘'-"', f’® ‘^®' 

end l^f the appfaU: ^tlt S^'-dS^f 

S.5 Sr.. "r.sr“ "Jt;:" zn '”^'1;" r 
; s,t:“ r r 

the decree, may, upon the hkrinc "'not any part of 

the grounds decidlu4inst him ru n ‘^® ‘5®®^-®® ‘‘“J »' 

to the decree which hrcould have taken")"''' ^®*°"'’!’®t take any objection 
case now before us the annell int InsM • ^ appeal. But in the 

which respondents ooufd have takilr bv T “® 

against the decree of the Iftwpr artniii ^ f^ppeal to this Court 

from the decree on their own cona ^ f They might have appealed 

ease before us the decree of the case of appeal, but in the particular 

the appeal of the pSenTappeUait one dismissing 

way of appeal in tlrnh own ^^® ‘f the objections by 

as they impugn the finding of the CourUn'^thrt '■■®®®'''®'^’ would tail 

and there are no legal grounds for a second appeaT" "" 
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Present : jan. 31. 

Sir Robert Stuart, Kt„ Chief Justice, Mr. Justice Pearson, Mr. Justice - 

Spankie, Mr. Justice Oldfield, and Mr. Justice Straight. FULL 

Bench. 

Reference by Board op Revenue, N.W.P., under Act I of 1879. — 

[3lst January 1880.] 2Aj6M* 

2 A. 654 = 5 Ind. Jur, 264. 5 ]Qd. Jar. 

Agreement tcilh a penal clause—Bond for amount oj penalty—Act 1 of lfi79 (Siam^)), S- 7 264. 


and Sch. I, No. 5 (c). 

By the Full Beocb, STUART, C.J.. dissenting 

An ftgreemont with a penal clause, by which the obligor undertakes, in the 
event of his failing to fulfil the conditions of the agreement, to pay a certain 
amount as penalty to the obligee, is chargeable, under S. 7 of the Stamp Act, 
with the stamp duty leviable on a bond for the amount of such penalty. 

Per Stuart, C.J.—Pec the purposes of the Stamp Act, the penal clause in the 
agreement cannot be considered separately, as constituting a bond, but simply as 
one of the several subsidiary clauses making up the whole agreement, and the 
document is only chargeable as an agreement. (Sch. I, No. 5 (c) ). 

[DiBB., 8 C. 284 (286); Doubted. 9 A. 585 (589) (F.B.).] 

REFERENCE UNDER S. 46 OF ACT T OF 1879. 

The terms of an instrument were as follows :— 

[655] “ Articles of agreement made this-day of-in the year of 

our Lord one thousand eight hundred and seventy-nine, between the 
Collector of Allahabad on behalf of Government of the one part, and 
Nilcomal Mittra and Charu Chandra Mittra, both of Allahabad, carrying 
on business under the name and firm of Nilcomal Mittra and Son, and so 
hereinafter designated, of the other part. Whereas the aforesaid Nilcomal 
Mittra and Son hereto of the second part, being desirous of obtaining for 
themselves the monopoly of the right of manufacture and vend of rum 
and native or country spirits in and for the city and cantonments of 
Allahabad, and for the manufacture and sale of country spirits according 
to the farming system in pargana Chail and the Trans-Jumna parganas, 
viz., Khairagarb, Bara, and Arail, all of the Allahabad district, for the 
period of three years certain, commencing from the first day of October, 
1879, have applied to the Collector aforesaid for the same, and whereas 
the said Collector of Allahabad has been authorised by and with the sanc¬ 
tion of the Board of Revenue for the North-Western Provinces to grant the 
same : It is hereby agreed between the said parties hereto as follows:— 

" (i) That in consideration of the payment of Rs. 20,000 per annum as 
Still-head duty for 5,000 gallons of rum, and Rs. 1,200 per annum for license 
fees on rum, and Rs. 3,000 per annum on account of license fees on native 
spirits, for the city and cantonments of Allahabad, agreed to bo paid by the 
said Nilcomal Mittra and Son unto the Collector of Allahabad aforesaid in 
the manner hereinafter specified, tlie said Nilcomal Mittra and Son shall 
have the [656] exclusive right of manufacturing rum, i.e., spirits manu¬ 
factured according to the English method, and shall have the exclusive right 
of sale of the rum so manufactured by them and of country spirits 
manufactured by them after the native method in and for the city and 
cantonments of Allahabad, the abkari jurisdiction of which extends to a 
radius of four miles round the official cantonment limits. It is also under¬ 
stood that no shops other than those of the said Nilcomal Mittra and Son 
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for sale of country spirits shall exist or be opened, and that no countrj' 
spirits other than their manufacture shall bo permitted to be imported for 
sale or use within the said area. Also in consideration of Rs. 15.000 agreed 
to be paid annually in the manner hereinafter specified by the said Nil- 
comal Mittra and Son to the said Collector of Allahabad on account of the 
farm of pargana Chail, the said Nilcomal Mittra and Son shall have the 
exclusive right of manufacturing and selling country spirits after the 
mining s>stem in the said pargana Chail. Also in consideration of 
Rs. 15,740 agreed to he paid annually in the manner hereinafter to be 
5 Ind. JuF. specified by the said Nilcomal Mittra and Son to the said Collector 
264 . of Allahabad on account of the farm of the aforesaid Trans-Jumna parga- 
nas, the said Nilcomal Mittra and Son shall have the exclusive right of 
manufacturing and selling country spirits after the farming system in the 
said Trans-Jumna parganas, viz., Khairagarh, Bara, and Arail, all such 
taims or monopolies to extend and subsist for a period of three years 
certain commencing from the first day of October, 1879. (ii) That the 
said Nilcomal Mittra and Son of tbe second part shall not open or cause 
to be opened any shops for the purposes of the above farms other than 
Uiose now open and existing, without the previous consent of the said 
Collector of Allahabad of the first part in writing had and obtained, (iii) 
ihat as yearly license fees for the sale of rum and country spirits within 
the abkari hmit^ of the city and cantonments of Allahabad, as above 
escri ec, le afoiesaid Nilcomal Mittra and Son of the second part 
shall pay or cause to be paid unto the Collector of Allahabad the sum 
of Rs^ 1,.00 and Rs. 3.000, respectively, in all Rs. 4,200. (iv) That besides 
the aforesaid license fees of Rs. 1.200 and Rs. 3.000 the said Nilcomal 
Mittiaand Son shall pay to the Collector of Allahabad aforesaid a still- 

Sii country spirits issued to them from the 

n m ^ R Karailabagh at the rate of Rs. 4 per imperial gallon of 

urn, and Re. 1 per imperial gallon of country spirits. Provided always that 

three years no less quantity than 5,000 
?o r. fn . i ® Nilcomal Mittra and Son. 

on Jplnn ^ ’^^cimum Slim of Rs. 20,000 per annum 

stoorin nn n ® : and it is hereby distinctly under- 

fs h^Ld T" presents that for no cause, such 

aforesaid NiIpnAi ° material, labour, or provisions, shall the 

Collector of All ^ i wf excused from paying to the said 

as still-head dl Iv ^ Tm, sum of Rs. 20,000 per annum 

duty aforesTid tU '' besides the license fees and still-head 

ColLtr of A 1'h T . Son shall pay to the said 

Rs 1 250 for PT 1 ^ the said period of three years, the sum of 

of tL farm o of the mLth; on account 

day of the month , for each month, before the 15fch 

for tlie exclusive richTof Trans-Jumna parganas aforesaid, 

the farming systeil in country spirits after 

and Arail in th» . .^'oi'esaid parganas Chail, Khairagarh, Bars, 

any br a h on tbn '' f That in the event of 

ohservati“n or Son in the 

Nilcomal Mittra. andconditions hereof the aforesaid 

of Allahabad a penalty™ b^OOO ” P^y “"P 


OPINION OF THE BOAED OP EEVENUE. 

this insLTenrwal stamp-duty chargeable 
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" The Board considers that the instrument, although it is in the form 1330 
of a lease is not a ‘ lease ’ as defined in S. 3, Cl. (12), of the Stamp Act. 

It cannot be said to lease immoveable property; nor is it an agricultural 
lease known as a ' patta,’ nor is it a lease of ' tolls.’ 

“ The definition of a 'bond ’ as given in S. 3, Cl. (4), (a), of the Stamp FULL 
Act appears to cover the main provisions of the document. A bond is 
defined to be ‘ any instrument whereby a poi'son obliges himself to pay 
money to another, on condition that tlie obligation [658] shall be void if 
a specified act is performed, or is not performed, as the case may be.’ 2 A. 654 = 
By the instrument in question the excise contractor binds himself to pay 5 jn^ jyj, 
certain sums annually to the Collector of .\llahabad on condition that the 204 
obligation shall be void if a specified act be not performed, viz., if the 
Collector do not make over to him the monopoly of the right of vend of 
spirituous liquors within certain i)arts of the Allahabad district. The 
Board, however, are inclined to think that the concluding words of the ^ 

definition refer to the olfiigor of a bond and not to the obligee, and that it 
is the obligor not the obligee on whom the performance or the non-per¬ 
formance of the ‘ specified act ’ is incumbent. If the definition be limited 
to this construction, it is impossible to class the instrument in question as 
a ‘ bond ’ with reference to its principal provisions. 

“ There is little doubt, however, that the penal clause in the instru¬ 
ment whereby the contractor hinds himself to pay a penalty of Es. 5,000 
on failure to comply with the conditions of the contract is a bond for 
Es. 5,000. But the Board believe that such penal clauses have been held to 
be auxiliary to the main provisions of the contract, and, therefore, do not 
relate to a * distinct matter ’ in the meaning of S. 7 of the Stamp Act. 

If this view be correct and tlie instrument be held by tlie Court to be 
also a ‘ bond ’ in respect to its principal clauses, the duty will be calculated 
on the amount secured by the latter, and no additional duty will be 
leviable on account of the subsidiary bond of the penal clause. As the 
contractor binds himself to pay Es. 55,940 per annum for three 
years, the duty will be calculated on a bond for Es. 1,64,820, and will 
amount under Sch. i, No. 13, of the Act, to Es. 825. 

“ If, however, the main clauses of the instrument do not constitute 
it a ‘ bond it might possibly be held to be a ‘ conveyance,’ as defined by 
S. 3, Cl. (9), being an instrument by which the right of vend is transferred 
on sale to the excise contractor. Otherwise it must be classed as an 
* agreement not otherwise provided for by the Stamp Act’ (Sch. i, No. 5 (c)), 
and as such is only liable to a duty of eight annas. In this case, 
however, the duty on the bond in the penal clause would exceed the duty 
' chargeable on the instrument in respect to the principal matter treated of, 
and under S. 7 the higher duty of the two is leviable.” 

' JUDGMENT. 

f [659] Stuart, C. J.—The result of the very anxious consideration I 

^ have given to this reference is a conclusion altogether different from that 
arrived at by my colleagues and by the Board of Revenue. A very care* 

^ ful examination of the Stamp Act I of 1879 has satisfied me that there is 
nothing in its provisions or its schedules that applies to the penalty of 
j Rb. 5,000 agreed to be paid in the event or events therein expressed, and 
a the legal character of that penalty must be determined solely on legal 

^ principle. I agree with the Board that the document is not a lease as 

defined by the Stamp Act, but a mere agreement or memorandum of an 
agreement, the proper stamp-duty on which is eight annas, and the several 
^1 clauses and articles which constitute this agreement constitute the primary 
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obligation undertaken by the parties, the Es. 5,000 being a mere penalty 
contingent on the non-performance cannot be anticipated or presumed 
On tlie contrary the presumption, according to all recognised legal principle 
is that the contract or agreement will be performed, and that the circum¬ 
stances under which this penalty may be sought to be enforced will never 
arise. That I say is the legal presumption applicable to this part of the case 
the right to recover the penalty may or may not happen and which weare 
not to assume will happen. That being so, this penalty of Es. 5,000 does not 
come into consideration at present as matter for stamp duty. Should the 
contingency provided against by this penalty occur, it will then be in the 
power of the Collector to recover it in a proper suit and under an appropriate 
Court-fee. But at present we have, in my opinion, nothing to do with the 
penalty what we have to do with is the true character of the instrument 

with which m the manner and to the effect I have pointed out. it U 
incorporated. 

A careful examination of the instrument, which I say is an agree¬ 
ment chargeable with a duty of eight annas, ought I think to lead to this 
conclusion It recites that Nilcomal Mittra and Son. being desirous of 
obtaining from the Government the monopoly of the right of manufacture 
and sale of English and native spirits for [660] the period of three years 
certain commencmg from the 1st day of October. 1879. had applied to 
the Collector for the pnvilege. and that the Collector, bv and with the 
sanction of the Board of Revenue, had agreed to grant the monopoly asked 

R of which monopoly payment shall be made of 

Es. ^0,000 per annurn as still-head duty for 5,000 gallons of rum, and 
other large payments including payments for license fees are stipulated 
or : and then comes, as article 6 of the instrument, the condition respect¬ 
ing the penalty and which is in these terms “In the event of any breach 
on the pait of the said Nilcomal Mittra and Son in the observation or 
ITd Smf M conditions hereof, the aforesaid Nilcomal Mittra 

npm'lt-v nf R non ” the said Collector of Allahabad a 

dw.. be no doubt about this penalty being a 

ioiirt .ft* condition of the agreement on the contingency which it contem¬ 
plates happening, but that it was lliat and nothing more is to my mind 

lonsilif r‘' ‘his penal y as 

considerations moving the parties. ^ ty a-b d-iuu e 

of Rs ^'5 K describe the covenant for a penalty 

term as Chen fn% 7n' “waning of the 

provides tbar ‘ • *'of 1*^79. That section 

‘ bond ' means mv something repugnant in the subject or context 

money to another nn whereby a person obliges himself to pay 

specif ed acrk np .f7 obligation shall be void if a 

this deLit on nn I 1 - Performed, as the case may be.” But 

besides there is nn to the case before us in which, 

appild withL the penalty being 

the whole of its to the entire contract ad 

tei- and the V ohZ f"’ "^^^I’^sivoly of a pecuniary charac- 

It is also to be observe°d tbarlhr'' measured in damag^ 

enforced exeentinf* fm- u penalty m an English bond can never be 

case orthe prnakVnownn 

be enforced and i«s a ‘^®ps'‘^oration, it was probably intended to 

as wen as iuteresAnd '>'>■'’8 enforced, to cover damages 

such a unA or enAv as7h !■ M ‘ I" f 

be applied. ‘ which a precise stamp-duty can a prton 
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From these considerations it results that the adoption of the penalty 
as the measure of the stamp-duty on this agreement would involve the 
injustice of applying it indiscriminately and without regard to the nature 
and extent of the breach. On this subject I find it laid down in Broom’s 
Commentaries on the Common Law of England (1864), p. 618 “ Where, 

however, parties agree that a specific sura shall be payable by way of 
penalty for breach of contract, our Courts will apply equitable principles 
in the assessment of damages, not indeed allowing them to exceed the sum 
thus stipulated, but requiring evidence to be given for the purpose of fixing 
their precise amount, and enabling the jury to award it accordingly.” 
And as an illustration of the law so laid down the learned author refers 
to the case of Kemble v. Farren (1) which appears to bo a much stronger 
case in favour of the principle that I would apply than the present. It 
was an action of assuraosit for the breach of an engagement by the defen¬ 
dant to perforin as an actor at the plaintiff’s theatre during several conse¬ 
cutive seasons. “This agreement,” continues Mr. Broom, “contained 
various clauses and stipulations between the parties, inter nlin, that the de¬ 
fendant should perform, and the plaintiff -should pay him so much on every 
night that the theatre should be open for theatrical ijerforinances during 
the time in question, and that, if either of the parties should neglect or 
refuse to fulfil tiie said agreement or any part thereof, or any stipulation 
therein contained, such party should pay to the other the sum of £1,000, 
which sum was declared bo he liquidated and ascertained damayes, and 
ml a penalty or in the nature thereof. Notwithstanding, however, this 
expression of the intention of the parties, the Court of Common Pleas held 
that the amount specified was to be regarded as a penalty merely, and 
not as liquidated damages, for they observed that, if an agreement 
contains clauses, some sounding in uncertain damages and others relating 
to certain pecuniary payments, as happened in the ca.so .siift ./Hf/fcc, and 
the action is brought for the breach of a clause of an [662] uncertain 
it would be absurd to construe the sum specified in the agreement 
as liquidated damages: because, if so, a very large sum might become im¬ 
mediately payable in consequence of the non-payment of a very small one, 
such case being precisely that in wbicli Courts of Eijuity have always 
relieved, and against wliich Courts of Law have, in modern times, endeav¬ 
oured to relieve, by directing juries to assess the real damages sus¬ 
tained by the breach of contract.” The fairness of the rule so expounded 
18 obvious, and in the present case would, if applied, prevent the injustice 
of the full penalty being enforced without reference to the nature and 
extent of the breach of contract. In the case before us the breaches might 
involve the violation of the whole contract, in which case the full penalty 
5,000 would be enforceable. In the present case the penalty is to be 
paid in the event of any breach on the part of the said Nilcomal Mittra 
•n the observation or performance of any of the conditions hereof.” Bub 
the actual breach might be something comparatively small, and it would 
therefore be unjust to exact the whole penalty and not such a portion of 
it as in such a case might be applied. 

But this is a state of things which cannot be anticipated at the 
commencement of a contract, and can therefore afford no measure for a 
present calculation of stamp-duty. 

For these reasons it appears to me impossible to regard this penalty 
as a bond within the moaning of that term as defined by the Stamp Act 
I of 1879, but that it ought to be looked at simply as one of several clauses 
w the entire agreement, and which, should it ever come to be enforced on 

(1) 6 Bing. 141. 
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the equitable principle I liave explaincil, would involve the levying of a 
court-fee according to the amount claimed in a suit to be brought for that 
purpose. 

This is my answer to the reference by the Board of Revenue, and I 
regret it slioukl l^e given in disagreement with tlie opinion of my collea¬ 
gues. 

Oldfield, J. — As I understand the terms of this instrument it is an 
instrument l)y the first five clauses of which it is agreed [663] between 
the parties to it, namely. Xilcomal Mibtraand Son on the one side, and 


g Ind. Jur. the Collector of Allahabad on the other side, that in consideration of 
264 . Nilcom.il Mittraand Son making certain annual payments to the Collector 
bo shall receive from the Collector the exclusive right of manufacture and 
sale of certain sjjirics within certain territorial limits for a period of three 
years, and conditions are specified i»i respect of sliops to be opened for 
tlio sale of the spirits and of the instalments by which the payments are 
to be made : and i)y the sixth clause Xilcomal Mittra and Son hind them¬ 
selves. in the e\eiit of any breach on their part in observation or per 
formance of any part of the conditions of the instrument, to pay to the 
Collector a penalty of Rs. -5.000: and by the eighth clause the Collector 
covenants, in eoM‘^ideration of the above conditions being duly observed by 
Nilcomal ^fittra and Son, not to take away or withliold the exclusive license 
to manufacture or sell spirits for three years, or to do anything whereby 
the performance of tlie conditions of the agreement by Nilcomal Mittra 
and Son shall hecomo practically im])ossible. No part of this instrument 
excejjt clause six comes within tlie meaning of a bond as defined in 
the Stamp Act. I look on the main clauses as only evidence of a 
contract between contracting parties in respect of the lease or sale of a 
right of manufacturo and vend of spirits, and so far the instrument is 
subject to stamp-duty as an agreement under Sch. i, No. 5 (c). I agree 
with the Board that the words in the definition of bond in the Act ’ on 
condition that tlie obligation shall be void if a specified act is performed, 
or not performed, as the case may be,” refer to the obligor, and it is the 
obligor and not the obligee on whom the performance or non-performance 
of the specified act is incumbent. (Uause six, however, meets the require¬ 
ments of the definition of bond,” the obligors therein binding them¬ 
selves to pay a penalty of Rs. 5,000 on failure by (-hem to comply with 
the conditions of the contract, and the instrument will be subject to duty 
accordingly under the provisions of S. 7 of the Act. 

Pe.arson, J.—I am of the same opinion. 

Spankie, j.—I also agree. 

Straight, .J.—I am of the same opinion. 
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- 2 A, 682. 

2 A. 682. Coari-M Act, 2870, S. 27~Distinct subjects. 

futurt^hnn'^P ^ bo«se, for house-rent up to the date of suit and f 

mture house-rent, embraces distinct subjects " within the meaning of S. 17 
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the Court-fees Act. 1370. and the plaint and the mcmor.andum of appeal in it are 
chargeable with the aggregate aiuoaot of the fees, to which separate suits for the 
different causes of action brought separately would be liable. 

Per SPANKIE. J.—Co?ifrrt. 

[Diss.. 8 c. 593 (594) (F.B,); Cons., 16 A. 401 (407) = 14 A.W.N. 124.] 

2. Court-fees Act. S. ^is—Docioneni improperly stamped—Power of High Court to levy 

deficient Court-fees. 

Where a document has boon received in the lower Courts without being pro¬ 
perly stamp.-;d. and the deficiency is defected in the High Court, that Court can, 
under S. 28 of the Court Act, direct that it should be properly stamped. 

[8,, 12 A. 129 (153,1621 {P.B.i, 29 A. 740 (759) (F.B.) = 4 A.L..J. 63C = A.W.N. (1907). 
253.] 

3. Court-fees Act, 5s. 11 and 7, Ch. 1 and II. 

claim for future rent is g .verned bv S. 11 of the Act and not by CU. T and II 
of S. 7. (Sl'.ANKIC, J.). 

A claim for future profits is governed byS. 7, Cl. I, and S. 11 of the Act. (OLD¬ 
FIELD. J.) 

[Expl., 15 B.41G (413): R.. 33 C- 1232 |123.5). 15 B. 41G.] 

The plaintiffs sued in virtue of a conditional sale which had been 
foreclo.sed on 19 —o—1875, for (i) possession of tho house, valued at 
Rs. 275 : (ii) Rs 72 bein'? compensation in the nature of rent for the use 
and occupation of the house from 19—5—1875, the date of foreclosure, to 
the institution of the suit, at tlie rate of two rupees per mensem ; and 
(hi) similar compensation for cite “ futurefrom the institucion of the 
suit to the date on which nossession of tho house should be delivered to 
them. They stated that their cause of action arose on 19- 5—1875, the 
date of foreclosure. The Court-fee ))ai(l on the plaint was Rs. 26-4-0. 
The Court of first instance awarded the plaintiffs possession of the house 
and “ future ” compensation. The defendants paid on tlieir memorandum 
of appeal from this decree a court-fee of Rs. 26. The lower appellate 
Court dismissed the suit. On appeal from this, the taxing officer of the 
High Court reported that deficient Court-fees had been paid both on the 
plaint and the memorandum of appeal in the lower appellate Court. 
That officer stated that the proper fee payable on the plaint was 
Rs. 44-10-0, and on the memorandum of appeal Rs. 39, computed as 
follows:— 


(i) Claim for possession ... 

(ii) Ditto for house-rent ... 

(iii) Future rent at Rs. 2 per mensem under S. 7, 

Cl. ii, Court Fees’Act 


Rs. A. P. 

21 0 0 
5 10 0 


(i) Claim for possession 

(ii) Future rent at Rs. 2 per mensem under S. 7, 

Cl, ii, Court Fees’ Act 


18 

0 

0 

44 

10 

0 

21 

0 

0 

18 

0 

0 

39 

0 

0 


Consequently the case came before the Full Bench together with 

2 A. 676. 

JUDGMENTS OF THE FULL BENCH. 

, C«M] Stuart, C. J.—This case also came before us on the report 
<ii the Office. It appears that there is.no deficiency of court-fees in this 
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Court, but that there is a deficiency to the extent of E-s. 18-6-0 on the 
part of the plaintiff in the Munsif's Court, and of Rs. 12-12-0 on the 
part of tlie defendant in tlie lower appellate Court. 

Pandit Bishamhhar Xath for the appellants objected that this Court 
had no jurisdiction at this stage to entertain the question relating to the 
deficiency of court-fees reported by the Office, but I am clearly of opinion 
tliat S. 2S of the Court Fees’ Act gives us full power for that purpose. 

On tlio merits of the question respecting tho court-fees to be charged, 
this case falls within the principle of the decision we have given on the 
same legal question in First Appeal No. 15 of 1879 (1). According to the 
principle recognized in that case the report of the Office in this case is 
clearly right, and the additional court-fees to be paid by both parties is 
ordered accordingly. 

Straight, J. — I agree in the views and conclusions of the Chief 
Justice. 

Si’ANKiE, J.—The learned Pandit Bishamhhar Nath appears to 
question the power of this Court to decide that a document found in the 
record of a case sent up in appeal or on reference, as for revision, to this 
Court should be properly stamped. Witii reference to fees in other 
Courts than the High Courts and Presidency Small Cause Courts, 
the pleader argues that our power of interference is limited by S. 12, 
Cl. ii, of the Court Fees’ Act. But I would claim full power for 
the Court’s interference, quite outside chapters IX and III of the 
Act. S. 28 provides that no document which ought to bear a stamp 
under the Act shall be of any validity, until it has been properly 
stamped. The section deals with the case in which a document 
through mistake or inadvertence has been received, filed or used iu 
any Court, without being properly stamped. Such a document may 
be returned at the outset by the presiding Judge of the [685] Court 
in which it has been so received or filed or used, or if the document 
has been received, filed or used in a High Court, any Judge of that Court 
may, if he thinks fit, order that such document may be stamped as he 
may direct. But the section does not say that the High Court Judge 
can interfere only when this document has actually been filed in bis Court. 
If the document has been used in the High Court, and the original mistake 
or inadvertence which permitted its reception in a lower Court, without 
being properly stamped, comes to light in the High Court, any Judge of 
la Couit may direct that it should be properly stamped, always having 
legaid to tlie fact that it must be a document chargeable under the Court 
^ees /^ct. This construction appears to he ouite reasonable and consist¬ 
ent with the concluding provision of the section, “ and on such document 
eing stamped accordingly the same and every proceeding relative thereto 
s la e as valid as if it had been properly stamped in the first instance." 
in lact, when the insufficiency of the stamp has been detected and when 
a Pioper order has been made and carried out, the original mistake or 

mac\erence and all subsequent consequences of such mistake or iu* 
advertence are cured. 

opinion in the reference regarding First 
^ ^ i8(9, Mill Chaiid, plaintiff (l), would govern this case. 

. . L® does not appear to be multifarious within the term of S. 17 
0 le ouit Fees Act. It is one for immoveable property, and a claim 
lor ari^ai^ of rent in respect of the property claimed is joined with it 
uncer . , liule a, to which S. 45 of the Procedure Code is subject. 1 


(1) See 2 A. 676, in/ra, 
QftO 
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do not think that the plaint would be chargeable as provided by S. 17 of 
the Court Fees’ Act. The application of clause ii, S. 7 of the Court Fees’ 
Act, seems altogether wrong ; the plaintiff asks for house-rent in future, 
as he would ask for the mesne profits from the date of decree to the date 
of possession under the decree. It is not a claim for money in the mean* 
ing of Cl. i: the rate is known, but not the sum that would be actually 
due when possession was given under the decree. Probably S, 11 of the 
Court Fees’ Act provides for this part of the claim. 

[686] Oldfield, J.—Tho suit iu my opinion embraces distinct sub¬ 
jects of the nature of those referred to in S. 17, Court Fees’ Act. Here 
the claim for possession of tho house and the claim for rent, which in this 
suit is by way of damages, arise out of different causes of action and 
might have been made subjects of different suits. So much of the claim 
as refers to future rent should be charged for Court-fees under Cl. i, S. 7, 
leviable under the provisions of S. 11 of the Act. The objection is quite 
untenable that this Court has no power to interfere to order that the 
documents shall be properly stamped, as full power to that effect is 
conferred by S. 28, Court Fees' Act. 


APPELLATE CIVIL. 

PRESENT: 

d/r. Jufitice Pearson and Mr. Justice Straight. 


Nahaini Kuar (Defendant) v. Dur.jan Kear and others (PluinUO's). 

Naraini Kuar (Defendant) v. Piarey Lal and others (Pkiinliffs). 

[2nd February 1880.] 

2 A. 73S. 

Addition of farties—C.P.C., 1677, S. ii 2 . 

No party should be added cither as plaintiff or defendant in a suit unless be 
has, in either of such capacities, an identity or community of interest with that 
party in the litigation on whose side be is to be ranged, in tbe questions directly 
arising out of and incident to the original cause of action. 

Where, therefore, two persons claiming adversely to one another as heirs of 
the same person, deceased, filed two suits against tbe same defendant, and each 
of thorn was, on his application, made a defendant in tbe other suit, held that, 
as tbe priority of rights of these plaintiffs inter se was not in is<iuc in either suit, 
and tbe presence of the added defendants wa.^ not necessary to effectually and 
completely adjudicate upon and settle all the questions involved in the suits, such 
addition of parties was improper. (7 W.R. ‘iOi, 8 W.R. 15, 10 W.R, 309 = 3 
B.L.R.A.C. 28. 4 0. 356, F., and ApiiL). 

[R., 8 A. 91 {94). 10 A. 223 (237) (F.B.), 118 P.R. 1890, 5 O.C. 94 (95). 2 L.B.R. 246 
(250) .J 

JUDGMENT. 

[739] Straight, J.—These are first appeals from two orders passed 
by the Subordinate Judge of Bareilly on tho 4th of July, 1879. [740] In 
order to make tbe question of law raised on behalf of tbe appellant 
intelligible it is necessary to recapitulate the following facts. 

It appears that two suits are pending in the Court of tbe Subordinate 
Judge against one Naraini Kuar. In the first of these the plaintiffs are 
^ni Durjan Kuar, Cbandi Din, and Mashuk Mahal Sahiba Begam, and 
m tbe second Piarey Lal, Bhairon Prasad, Shib Lall, and Narbada Prasad. 
The litigation relates to the ancestral property of Ghaudbri Basant Bam, 
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deceased. The three plaintifTs in case No. 1 sue for possession of the 
property by right of inheritance, —Rani Durjan Kuar as widow of Basant 
Earn and step-mother of Cliaudliri Naubat Ram, his son, also deceased; 
Chandi Din as grandson of Basant Ram and sister’s son of Naubat Ram; 
and Mashuk Mahal Sahiba Begam as vendee of a portion of the property 
in suit from the other two plaintiffs, under a sale deed of the 17th of 
Febiuary, 1879. In case No. 2 the four plaintiffs, alleging themselves to 
be the nearest heirs of the deceased Naubat Ram, sue for proprietary 
possession, by cancelment of an order of the loth August, 1879, declaring 
Naraini Kuar to be the owner of the property in suit and directing the 
entry of her name, in that character, in the khcicai. To both suits the 
defendant replies, that she is entitled to the property by virtue of the 
adoption of her deceased husband, Raghunandan Prasad, by Naubat Ram. 
It is admitted that she is in possession, and that her name is entered in 
the revenue records. The two plaints were filed respectively, in the first 
case, on the 17th April, and, in the second, on the 12th May, 1879. The 
pleas of the defendant were put in on the 4th of July. Upon that day 
apidication was made, under S. 32 of ActX of 1877, by botli sets of plaint¬ 
iffs, praying that thoy might be added as defendants in that suit in which 
they were not plaintiffs, and thereupon the orders now appealed were 
passed. 

It is objected before us on behalf of the original defendant, Naraini 
Kuar, that these orders are irregular and illegal : tliat tlie Subordinate 
Judge has inisinterpreced the provisions of S. 32 of Act X; that he has 
improperly exercised the discretion vested in liim under that section ; and 
that it is inequitable that the defendant should be hampered and embarrass¬ 
ed in the conduct of her case, by being jdaced between a cross-fire of 
adverse claims, [741] those of the plaintiffs on the one hand and of the 
defendants on the other. 

The question thus raised is one of much importance, as to the pro¬ 
cedure and practice contemplated by S. 32. The substantia] point for 
cleteimination appears to be, has tiie Subordinate Judge, having regard to 
the permissive character of S. 32, properly, that is, within the terras of 
the section, exercised his discretion in passing tlie two orders appealed. 

No doubt it IS most desirable, when litigation has been instituted ia 
respect of a particular subject-matter or specific contract, that the Court 
having cognizance of it should see that all questions directly springing out 
of It should be raised and dealt with once and for all, and that all persons 
naturally concerned in and likely to be legally affected by the determi- 
natiw o those questions should be joined as parties. The practice of 

Courts has always been to recognise this principle 
iff XVI of the Judicature Act 

of It is uoticeable that 

]■ 'yth slight exception, is repeated word tor word in the 

eaihei sections of the 3rd chapter of the Civil Procedure Coda, though 
It uoithy of observation that the provisions of Orders 17 and 19, »s 
® "’'’O” '>■ defendant claims contribution or in¬ 
fo, thl ' ^ourt or Judge thinks should be joined 

questiou being determined, not only as between the 
p aintiff and defendant, but between them and such other person, have 
no been incorporated. While the propriety of preventing unnecessary 
bo of litigation and multiplication of suits cannot 

veniont* ‘oned, neither as a principle of justice to litigants nor as a con- 

of ncHon o ? indiscriminate joinder either of causes 

ot action or of parties be tolerated. 
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' It becomes necessary to closely examine not only the terms of S. 32, 
but also the kindred provisions in the earlier part of chapter III, which 
now replace the legislation formerly contained in S. 73 of Act YIII of 
1859. First as to S. 32, the Court may at any time, either upon or with¬ 
out application, “order that any plaintiff ho made a defendant or that 
any defendant be made [74'2]a plaintiff, and that the name of any person 
who ought to have been joined whether as plaintiff or defendant, or whose 
presence before the Court may be necessary in order to enable the Court 
eff'ectually and completely to adjudicate upon and settle all the questions 
involved in the suits, he added. " Hut it seems to me that, in exercising 
the very wide discretion given l)y these later words, regard should be had 
to the terms of Ss. 2S and 29, and the test as to the joinder of defendants 
should be whether the relief sought is “in respect of the same matter,” 
or the liability alleged to exist relates to “any one contract.” 

Now let us SCO how the langu.ige of these sections is applicable to 
the cases under consideration. So far as the two sets of plaintiffs are 
concerned, it is obvious that their claims are altogether adverse, and that, 
as between them, there is a question of priority of heirship to be decided, 
in which Naraini Kuar. the original defendant, has no actual interest. It 
is true tliat tlic property to wliich they ))oth a>.sert a title is one and the 
same, but I do not think that this circumstance justifies the orders of 
the Subordinate Judge. Apart from all questions of inconvenience or 
embarrassment to the principal defendant in the conduct of her defence, 
should she fail to establish the adoption on wliich the whole fabric of her 
case rests, I do not see how. as between the plaintiffs and the joined 
defendants, no matter in which case, any decision that can be passed will 
estop either of tliem from subsequent assertion of their rights against one 
another in a separate suit. It does not appear to me tlnit the plaintiffs in 
either case could have joined the other plaintiffs in their original plaint as 
defendants, for they sought no relief against them, and the relief they did 
seek against Naraini Kuar was not in the sense of S. 2-S in respect of “the 
same matter.” The joinder of the two sets of plaintiffs, as defendants, in 
accordance with tlie order of the Subordinate Judge, can only be reason¬ 
able, if they are to be ecpially bound by the decree in one suit, not only as 
to the principal defendant, but as between themselves ; and it is only in 
this sense that “ their presetice before the Court is necessary in order to 
enable the Court effectually and completely to adjudicate upon and settle 
all the questions involved in the suit.” But tlie question involved in each 
suit is not wliat are the rights of the two [743] sets of plaintiff's se ; 
the issue to he decided between tlie defendant Naraini Knar and each set 
of plaintiffs is perfectly plain and intelligihlo, and. as she is in possession, 
the burden of proof will be on those who assail her title. Necessarily 
all the plaintiffs are interested in the determination of tbo adoption,” 
set up by the principal defendant, but, as I have already remarked, I do 
pot see how a finding upon this point in either suit can hind the 
joined defendants to the plaintiffs or the plaintiffs to the joined defen¬ 
dants, in respect of their mutual claims between one another to the 
property, or, in the event of tlie principal defendant establishing the 
adoption in one case, can obviate a second trial. No plea of res judicata 
could be sustained. Upon the argument before us Mr. Hill for the 
appellant called our attention to three lengthy judgments of Sir 
Barnes Peacock —Gobind Doss v. Goiirce Prashad Shaha (1); 
liajaBam Tewaryv. Luchman Perskad (2); Ahmed Hosain v. Khodeja{Z) 



(1) 7 W.R. 302. (2) 8 W.R. 15. (9) 10 W-R. 368 = 3 B.L.B,. A.O., 28. 
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—\vhich are valuable and instructive. For though these were given upon 
cases arising undei' S. 73 of Act VIII of 1859, the reasoning and 
principles of interpretation enunciated may appropriately be followed 
in construing S. 32, Act X of 1877. Under S. 73, Act'viII of 1859, 
the Couit had power to join “ all parties who may be likely to be affected 
by the resiili." an expression that might be taken to mean a great 
deal more than was ever intended by the legislative authorities, and 
which Sir Karnes Peacock in the judgments already adverted to was 
careful to qualify and reduce within intelligible limits. But now reading, 
as I think one should, Ss. 28, 29 and 32 of Act X together, the terms 
qiiestions involved in the suit ' must be taken to mean Questions directly 
arising out of and incident to the original cause of action, in which, 
either in character of plaintiff or defendant, the person to be joined has 
an identity or community of interest with that pany in the litigation on 
whose side lie is to 1)6 ranged. I do not lay this down as an irrefragable 
rule by wliich applications under S. 32 of Act X should he deteimined; 
for cases may arise similar to Saroda Penhad Mitterv. Kylash Chunder 
Banerjre (J) and Kali Prasad Sinc/h v. Jaiiiarntjan Boy (2); but in the 
multi-[744] tude of instances it will be a useful test to apply in deciding 
whether the presence of parties is necessary to enable the Court “ effectu¬ 
ally and completely to adjudicate and settle the questions involved in the 
^ entirely agree with the remarks of Pontifex, J., in Mahomed 
Btidsha V. A icol (3), and applying them in the present cases, it appears to 
me t lat the joinder of tlie two sets of plaintiff’s as defendants was not 
necessary to enable the Court effectually and completely to settle the 
question arising between the plaintiff’s and Naraini Kuar in the respective 
sui s. I, therefore, think that the Subordinate Judge improperly passed 
the two ordtn^ of the 4th of July, and that these apiieals must be allowed 
with costs. The defendants who have been added to the record will be 

stiuck on, tbeir statements of defence returned to them, and the plaints 
restored to their original shape. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


Farzand Ali {Dejendant) v. YusUF Ali and OTHERS 
{Plaintiffs), [oth February 1880.1 

2 A. 669=5 Ind. Jur. 268 

1. Amenihnent of plaint-Material alteration-S. 53 , C.P.C., 2fi?7. 

the defendants original condition, of a pond,wbi 

ed so as to bccninp he wrongfully filling up, was allowed to be amei 

ment of or forTI^ 1“ protection of the plaiotiSs from any infriai 

use of the wItL hf, Produce, and to t 

rp TT t> ■» ^ easement, held, that the alteration was a material oi 

[R., U.B.R. Civil (1897-1901), 231.] 

2. C.P.C.,m 7 ,Ss. 53 , 562 . 

» 2 ot the C.P-C. for the purpose of such amendment' 

(244) ; R., 1 a.W.N. 121, 19 B. 303.] 


(1) 7 W.R. 315. 


(3) 4 C. 355. 

984 


(2) 3 B.L.R., A.C., 


23. 



CIV.] MIAN JAN V. MAN SINGH [ALLAHABAD 

JUDGMENT. 

[670] Pearson, J.—We regret to be obliged to interfere in a case 
which appears to have been unduly protracted by irregular procedure, but 
we cannot refuse to admit the validity in the main of the grounds of appeal. 

The case after being originally tried by the Munsif appears to have 
been remanded to him by the Olliciating Judge in appeal in contravention 
of the terms of S. 564, Act X of 1877. The second decision of the Court 
of first instance was again the subject of an appeal which terminated in 
a second order of remand in contravention of the section aforesaid. The 
Munsif's third decision was also appealed ; and the Judge in disposing of 
the third appeal has once more remanded the case for re-trial in contra¬ 
vention of the same section, with a direction to cause the plaint to be 
amended. The present api)cal is the seventh stage wliich the proceedings 
have reached. 

The claim as brouglit was for the restoration of a pond, which it was 
alleged that the defendants were wrongfully tilling up, to its original con¬ 
dition. By the proposed amendment, if we rightly understand, the claim 
will he for the protection of the plaintilTs from any infringement of, or for 
a declaration of, their right to a share in the produce, and the use of the 
water by way of easement. The alteration is certainly a material one. 

We observe tliat S. 53 of Act X of 1877 provides for the amendment 
of a plaint at or before the hearing of a suit in the Court of first instance 
at the discretion of that Court, but we do [671] not find any provision in 
the law empowering an appellate Court to order or allow a plaint to be 
amended, or to remand a case under S. 562, for the purpose of such 
amendment. That section contemplates a case in which the decree of 
the first Court upon a preliminary point has been reversed in appeal. In 
the present case it does not appear that the decree of die Court of first 
instance proceeded upon a preliminary point and has in respect thereof 
been reversed. 

We have therefore no alternative but to set aside the lower Court’s 
order of remand and to direct it to dispose of the appeal afresh in reference 
to the claim as brought. The costs of this appeal will be costs in the 
•cause. 


CIVIL JURISDICTION. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


Mian Jan {Auction-purchaser) v. Man Singh [Decree-holder). 

[5th February 1880.] 

2 A. 686. 

Sale in execution of decree—C.P.C., IS77, Ss. 311 and 312—Review of order. 

Where» owing to «vn ord6r for postponement of ^n oxecution-salo not being 
communicHted in time to the officer conducting it, such sale is effected, and is 
also confirmed by the Court, such Court does not act improperly otnUra nres in 
reviewing the order of confirmation and setting aside the sale as illegal, For, 
the order for sale having been withdrawn, the sale was made without authority, 

to*. 1 C.W.N. 226 (228).] 

On the day fixed for the sale of certain immoveable property in the 
•execution of a decree, the Court made an order postponing the sale, but 
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fcli8 sale had been effected before such order reached the officer conducticg 
it. The Court, no application liaving been made to set aside the sale, 
passed an order confirming: it. Subsequently, an application by the decree- 
holder for a review of this order having been granted, the Court passed aa 
order setting the sale aside as illegal. 

On the api^eal of the purchaser who had been a party to the proceed¬ 
ings taken in review, against tiiis order, the District Judge held that an 
appeal would not lie to him from the order. The purchaser thereupon 
preferred the present application to the Iligh Court in which he prayed 
for the revision of the orders of the lower Courts, alleging that the first 
Court had exercised a jurisdiction not vested in it by law, and the second 
Court had refused to exercise a juiisdiction so vested. 


JUDGMENT. 

[687] Pearson, J. —The first plea in appeal is abandoned as unten¬ 
able. The statement contained in the second ground of appeal is not 
accurate. What appears from the proceedings is that the20bh September, 
IS/b had been fixed for the sale of tlie judgnionr-deljtor’s property in exe¬ 
cution of decree iu pursuance of an order of tiie Subordinate Judge, who, 
on that same date, on the judgment-debtor’s application, ordered the sale 
to be postponed. The sanction to the sale originally given being thus 
witlidrawn, it follows that the sale could not legally be held, and that the 
sale whicli was effected, the order of jjostponeinont notwithstanding, was 
unlawful and invalid. It is true that tlie sale had been effected before 
the order directing its postponement liad reached the officer conducting 
ttio sale, but the circumstance, though it exonerates liim from blame in 
the matiei', does not make the sale good and valid. It is to be regretted 
that the Subordinate Judge should have confirmed the sale which he now 
rightly pronounces to [688] have been wholly illegal. It seems that he 
tliought liimself precluded from setting it aside sico motu, and no appli* 
cation Ina been made to him to set it aside. Shortly after he had con- 
filmed tlie sale au application was niade to him by the decree-holder to 
leview hio order confirming it. whereupon he set aside the sale as illegal, 
and so \utualiy reversed his former order. In reviewing his order and 
setting aside the sale as illegal, we cannot say that he acted iiUrti vires or 
that his action was otherwise illegal. This application is therefore dis¬ 
allowed and dismissed with costs. 


appellate civil. 

Present: 

Mr. Justice Spayikie and Mr. Justice Straight. 


Banno {Defendant) v. Pir Mtihammad (Plaintiff). 

[oth February 1880.] 

2 A. 688. 


Mortgage-bond - Registration Act XX of 1866, S. 17. 

anl immoveable property for the payment of both the princip 

and interest and payable by instalments, under which the first instalment pa 

accumulated interest exceeds Rs. 100, creates! 
’^alue of Rs. 100 and uowards, aodma! 

uaderS.l, of Act XX of 1866. be registered. (2 A. 40. R.} ‘ 
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JUDGMENT. 

[689] Straight, J.—It seems to us that this appeal should prevail. 
By the bond of 17th December, 186G, the property was charged for both 
principal and interest. The first instalment was payable in three years 
from the date of the bond with the accumulated interest, and the amount 
then becoming due would exceed Rs. 100. It was therefore an instrument 
creating an interest in immoveable property of the value of Rs. 100 and 
upwards, and under S. 17 of Act XX of 18G6 required registration. The 
present case is analogous to one decided by Pearson. J., and Oldfield, J., 
in Rajpati Siugh v. liainsiiklii Kuar (1), and the view we now hold is in 
accordance whth the current of decisions in tins Court (2), to which our 
attention was called in the course of tlie liearing. The appeal is decreed 
with costs, the judgment of the lower api>ellate Court reversed and the 
decree of the Munsif (3) restored. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stiu/rt, Kt., Chief Justice, onJ .I//-. Justice Pearson. 


Girdiiari Das (Defendant) i\ Powlktt, Political Agent and 
Superintendent of the Kota Ra.i on the p.\rt of the 
Government of India (PlaintiJ)'). [9th February 1880.] 

2 A. 690. 

Parties to a suit—Poliiical Agent—Sitperintendenl of Estate. 

Where, at the retjurst ol a Rija, the Guveinment of India providud for the due 
administration of hus State hv ;ipp’)intii)}{ a Agent or Superintendent to 

be in charge of the State, heAd, in a suit brought by such " Political Agent and 
Superintendent of the State on the part of the Governmeut of India ” for the 
recovery of certain moxuable and immoveable prupeitics belonging to the State, that 
he had no locus standi, as, either the Raja, if ho was tlio proprietor of the propcrtic?, 
or the Governmont of Indi.^, if bis rights and interests bad passed to them, could 
alone have a locus standi to sue. 

In a suit instituted in the Court of the Subordinate Judge of Agra in 
the name of “ Major P. W. Powlett, Political Agent and Superintendent 
of the Kota State, on the part of the Government of India,” wherein blie 
plaintifi claimed certain moveable and immoveable property belonging to 
the Kota State, the first issue for trial framed by the Subordinate Judge 
was, Regard being had to the administration of the Kota State, is the 
suit brought by the Political Agent and Superintendent entertainable or 
not ”? The Subordinate Judge held on this issue that the suit so brought 
was entertainable, his reasons for so holding being as follows:—"The 
papers relating to the appointment of the said officer show that the 
arrangement regarding the mauagement of the Kota State was made in a 
special manner with the sanction of His Excellency the Viceroy and Gover¬ 
nor-General of India in Council; that a sum of money has been fixed for 
the personal expenses of the Rajah; and that he has nothing to do with 
the administration of the State, which is in every respect governed by the 
Agent and Superintendent, subject to the supervision of the Government 
of India. There is no law or ruling which would lead me to hold the suit 
to have been illegally brought in the name of the Agent and Superinten¬ 
dent, nor is there any ground for making such a presumption, inasmuch 

(f) 2 A. 40. (2) 2 A. 216 ; 2 A. 96; and 1 A. 274. (3) dismissiog the suit. 
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as it ^Youl(3 be clearly improper to juflge of the Bajah, who is an intelligent 
person and attained the of majority, according to those ordinary per¬ 
sons to whom the law is applicable. Even in the cases of the minor chiefs 
whose states are managetl by Agents under the supervision of the Govern¬ 
ment of India, suits are not prohibited to be brought in the names of 
those Agents : moreover, the powers vested in the present Agent of Kota, 
who in addition to the usual title of Agent bears the special title of 
Superintendent, and in the letter of his appointment absolute powers are 
granted to him, must be considered to be far superior to those vested in the 
other Agents. Consccpienih', as he can discharge all the important and intri¬ 
cate business of the State under the i)Ower5 vested in him, and is in every 
respect responsible for it, there is no reason why he shoali not institute 
this suit, which is brought only for the benefit of the State, in his own 
name. Now, as far as I can see, I think tlie suit is properly brought in 
the name and designation used in tlie plaint, and considering all the 
procedure of the Civil Courts, there appears to he no liarm at presenter 
in future in passing a decree in that name.” The Subordinate Judge 
eventually gave the plaintiff a decree for the immoveable property 
claimed. 

Tile defendant appealed to the High Court. 


JUDGMENT. 

[692] Stuaht, C. J.—This appeal must be allowed. Indeed, no 
serious atteiipit was made at the hearing before us by the counsel [693] 
for the respondent to support the judgment, and I must express my sur¬ 
prise and disappointment, that so experienced an officer as the then 
Subordinate Judge of .\gra should have been content to have given such 
reasons as be assigns in his judgment for holding that the suit in this 
instance had been properly laid. It is not pretended that the Eajah is a 
disqualified proprietor under the Court of Wards, or that he has been in 
any respect divested of his rights of property over his estate; and as for 
the suggestion that the position assumed by the Government of India and 
its Political Agent in this suit could be justified as an act of State, such a 
contention cannot for one moment be admitted. The claim for interference 
on the part of the Government of India, whether in its own name or in that 
of its Political Agent, is one based entirely on a correspondence showing the 
necessity of the management and administration of the estate being fora 
time taken out of the liands of the Rajah, and he himself no doubt acted 
wisely in applying to the Government for assistance in liis troubles. But 
it is a very different thing to say that such management and administratioD 
gave the Government not only the power to administer the estate for the 
benefit of the Rajah, but to deprive him of bis right and title in it and bis 
c ominion ovei it, to such effect, that the Government could by itself, or 
by any of its officers, deal with it and with parties indebted to it as if it 
was the Government s own independent properbv. For, however large 

^ovemment might be in the way of administration and 
fK . le light to the estate itself and every part of it, the title to 

wa^ to it, remained in and 

ortlv bft I himself, and such a suit as the present could 

‘^‘ought in his own name, by which means, and bv which means 

of i-b« be made to appear on the face 

selvfi« I? Government of India neither have them- 

could hfl ‘delegate to others, any larger powers than those that 

which this viftw°nf°H J^-^lmiiiistrator or manager; and the principle on 

the case rests is that no man who is sui juris can be 
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deprived of his property, for a siogle moment, or for any purpose whatever, 
excepting by his o^Yn deliberate consent and act, such an act, on his part 
as would in law have the effect of at once divesting himself of, [694] and 
investing his transferee with, his estate. No doubt the services agreed to 
be given to the Rajah on liis own application were most important and 
likely to be very beneficial to himself and his property, but the estate has 
still remained his, and is his, and his alone, and his name alone can he 
used in all judicial proceedings connected with its administration. As for 
Major Powlett, he, as Political Agent and Superintendent of the estate 
under the orders of tiie Government of India, has simply no locus standi 
whatever, nor could lie be allowed to represent the Government of India, 
in such a suit, even if that Government had itself a better title than it has. 

The appeal is allowed and the suit is dismissed with costs in both 
Courts. 

Pearson, J. —The property in suit is claimed as belonging to the 
Kota estate, and the claim is based on tiio proprietary right of the Rajah 
of Kota. If lie bo the proprietor of the property the subject of the claim, 
he should have been the plaintiff in the suit; on the other hand, if his 
right and interest therein lias passed to the Government of India, the 
Government of India should he the plaintiff. The Political Agent and 
Superintendent of the Kota Raj does not profess to have any such pro¬ 
prietary right and interest in the property as to entitle him to sue as 
plaintiff for its recovery. The suit, as brought, must be dismissed, and 
the appeal decreed wifli costs. 


FULL BENCH. 

Present ; 

SirHobert Stuart. Kt., Chief Justice, Mr. Justice Pearson. Mr. Justice 
Spankie, Mr. Justice OldlieUl, and Mr. Justice Straight. 


Empress of India i;. Sri Lal and others. [9th February 1880.] 

2 A. 694. 

Penal Code. Ss. S7ii, 373—Offence under the sections, n hnt conslitnies. 

Where the accused, by falselv representing that a girl belonging to a low caste 
belonged to a higher caste, induced a member of a higher caste to take her in 
marriage and to pay money for her to the accused, in the ful belief ihat the 
representations were true, held that the accused had not committed offences under 
Ss. 372, 373. I.P.C. 

[D.. 22 A.W.N. 133.] 

ORDER OF REFERENCE. 

[695] Straight, J.—These are apiieals against a series of convic¬ 
tions by the Officiating Sessions Judge of Gorakhpur. The apjiellants were 
charged under Ss. 372 and 373 of the Penal Code The evidence 
establishes that they, by falsely representing certain girls of the Baniah. 
Dome and other castes to be members of Kayasth, Rajput, and Ahir fami¬ 
lies induced a number of Kayasbhs. Rajputs, and one Ahir to take these 
girls to wife and to pay money for tliem to the appellants in full belief that 
the representation was true. The question I have to refer for the decision 
of the Full Bench is whether under such circumstances the convictions on 
Ss. 372, 373, Penal Code, can properly stand. 
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JUDGMENT. 

Stuart, C. J.—On the f.acts as stated to us in this reference and as 
explained at the heaving, it is quite clear that the convictions under Ss. 372 
and 373 cannot stand. The offence apiiarently committed by accused 
was cheating. There can be no doubt of the immorality of the purpose 
and motive on the ))art of the accused, but I hesitate to say that their 
conduct was unlawful in any absolute sense. On discovery the girls, who 
h\- ficuid had succeeded in becoming wives, and who liad in tlie meantime 
communicated loathsome disease to the unfortunate men who had married 
them, [696] were turned out of tlieir so-called husbands’ houses, and it 
would appear from what was stated at the hearing that their course of 
life thereafter was that of prostitution, so that what began in fraud to the 
liusl)ands lias ended in the permanent degradation of the wives themselves. 
Again, the girls appear to liave been parties to the fraud committed on 
their husbands, having been duly instructed beforehand by the accused as 
to the part they were to play and the deceit they were to practise on the 
unliappy men, and they acted the part so well that the ceremony of 
marriage was gone tlirougii witliout any suspicion being entertained that 
anytliing was wrong. That this state of things could not be reached by 
any law, Civil or Ciiininal, I hesitate to affirm. The appellants in the 
present case might liave been tried for cheating under S. dis of the Penal 
Code, and I am inclined to think that a very strong argument might be 
maintained in suiiport of the opinion that these girls, wives though they 
he, were guilty of alietment and conspiracy, within the scope and meaning 
of S. 107. The convictions, however, under Ss. 372 and 373 were altogether 
mistaken, and should be set aside. 

Pearson, J. If, as 1 understand tlie referring order to mean, the 
evidence estalilishes no more than this, that the appellants, " by falsely 
representing certain girls of the Raniah, Dome and other low castes to be 
members of Kayasth, Rajput, and Ahir families, induced a number of 
Kayasths, Rajputs, and one .\hir to take these girls to wife and to pay 
money for tiicm to the appellants in full belief that the representation was 
time, then 1 am clearly of opinion that they cannot bo convicted of the 
offence defined in S. 372, Indian Penal Code. For conviction of that 
offence it must be proved that tlie accused intended that the minor should 
bo employed or used for the purpose of prostitution or for some unlawful 
and immoral purpose, and knew it to be likely that the minor would 
be so employed or used. Not only are we given to understand that 
evidence of such intent or knowledge is wanting ; but it wmuld seem that 
under the cimumstances such intent or knowledge cannot certainly be 
piesume . le gills were disposed of for the purpose of being married, 
and, although the marriages might have been objectionable under Hindu 
lav/ on the ground [697] of the inequality in respect of social status of the 
lespective parties to them, it does not appear that they would have been 
w lolly invalid. The offence of which the appellants were apparently 
guilty was cheating as defined in S. 415, Indian Penal Code. 

Spankie, j.— I concur in the opinion of Mr. Justice Pearson. 

accused intended bo7ia, fide that the girls 
nn I marriage, although, by reason of difference of caste, 

no legal marriage might take place under Hindu law (and on this point it 

offpnp!'irr'’V° fpo® yet the accused will not be guilty of an 

that th^ T I? Code, for it cannot be said. 

mirnni L .-r? be employed or used for 

p pose of prostitution or for any unlawful and immoral purpose, or that 
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they knew it to be likely that they would be employed or used for such pur¬ 
pose. The reference does not retiuiie us to go further in our reply or 
to say what offence under the Penal Code the accused may have com¬ 
mitted. 

Straight, J. —Upon the question I have submitted to tbe Pull 
Bench in this reference, I am of opinion that the convictions under Ss. 372 
and 373 cannot be sustained. Tlie main object and real intent of the 
accused was to get money and tlie representations made were merely 
the means to that end. I do not think it can be said that the prohibited 
act was done witli ttie intent that the minor should be used for an " unlaw¬ 
ful and immoral purpose.” All the fahse statements were directed to con¬ 
vincing the proposed purchasers of the girls of their caste qualifications 
for marii(i(je, and the Sessions Judge specifically found that the buyers 
were deceived. This is clear from tbe fact tliat in each case the ceremony 
of marriage was gone through with all the accustomed formalities attend¬ 
ing such proceedings, and it is equally plain that the accused, never 
contemplating that discoveiy of their frauds would take place, intended that 
the girls should live as tlie wives of their purchasers. It was contended 
by the Junior Government Pleader that, as in point of fact no proper or 
recogniiiAble marriage could take place between persons of tlieso different 
castes, the accused must lie assumed to have intended the [698] natural 
consequences of their aets, namely, that the ultimate position of the girls 
would he tliat of mere mistresses. liven if this he so, which I very much 
doubt, it cannot he said, that that is an ‘‘ unlawful and immoral purpose.” 
It may be immoral, hut it is impossililc to say it is unlawful. The mis¬ 
chief aimed at by these section.? was traffic in female minors for purposes 
of prostitution,” that is, in its perfectly well-understood sense, “ or for 
any unlawful and immoral purpose ” of a like descrijition. But here a 
form of marriage, no matter what its precise character was, was gone 
through, and though the men who took part in it have been punished by 
being put out of caste for disregarding the rules and regulations of their 
community, it docs not appear to me that the girls should, for the pur¬ 
poses of the law, be regarded as any the less the wives of those excom¬ 
municated persons. 

Entertaining the views I do, I am of opinion that the convictions 
under Ss. 372 and 373, Penal Code, must he set aside. 


APPELLATE CIVIL. 

PRESENT: 

J/r. Justice Spankie and il/r. Justice Straifjht. 


Janki Das {Defendant) v. Badri Nath {Plaintiff). 

[lUh February 1880.] 

2 A. 698. 

1* for money charged upon immoveable property — Jurisdiction, 

InaBuit for mooev charged upon immoveable property by enforcement of the 
charge, the question of jurisdiction must be determined with reference to the 
amount of the bond, and not the value of the property hypothecated, 

Er., 16 0. 104 (106).] 
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2. Fir.^t and second ynortgnges—Sales in execution of decrees enforcing mortgages— 
Priority beliceen auction-purchasers. 

Of two aaction-purchasers, purchasing the same property, sold simultaneously 
in execution of two mortgage-decrees, the one, who purchases in execution of 
the decree enforcing the earlier mortgage, has a prior right to possession over 
the other. 

One Chotay Lai executed a bond on 14—11—1864 in favour of 
Munni I3ibi promising to pay her Rs. .oOO with interest at two per cent, per 
mensem within two years, and hypotliecating liis proprietary interests iu 
a certain house, situate at .-\Uahal)ad, as collateral security for such pay¬ 
ment. He executed anotlier on 24 —6—1857 in favour of Janki Das, the 
defendant in this suit, promising to pay him Rs. 1,800 with interest at 
one per cent, per mensem witliin seven years, and hypothecating a moiety 
of the same house as collateral security for such payment. In a suit by 
Munni Bibi on her bond, in the Court of the Munsif of Allahabad, for 
Rs. 720, she obtained a decree of the 9th March, 1872, giving her a lieu 
on the hypothecated proi)crty for that amount, In a subsequent suit by 
Janki Das on his bond in the Court of the Subordinate Judge of Allaha¬ 
bad, ho obtained a decree on the 1st August, 1874, giving him a lien on 
the liypothecated property for the amount of the decree. Munni Bibi 
executed her decree on the 10th December, 1877 : a moiety of the house, 
being tlie interest of Chotay Lai therein, was sold under the order of the 
Munsif. Badri Nath the plaintiff in tliis suit purcliased it. On the same 
day the same property was sold in the execution of Janki Das' decree 
under tho order of the Subordinate Judge. Janki Das purchased it and 
obtained possession of the property. Badri Nath was resisted by Janki 
Das in his endeavour to obtain possession of tlie property. In the 
suit by Badri Nath against Janki Das to establish his right to the 
possession of a moiety of tlie house, tlie defendant stated as follows:— 
Chotay Lai, the judgment-debtor and original owner of the house 
in dispitl.e, was indebted to several creditors: to defraud those creditors 
of then just dues and to secure his house from attachment, he exe¬ 
cuted, without consideration or any money paid, under false language 
and with dishonest intent, a bond in favour of Munni Bibi, his sister: 
this bond after execution and registration he kept in his own posses¬ 
sion : as soon as the creditors came down upon him he borrowed 
from Ram Prasad, brother of the defendant, Rs. 1,000, through Munni 

9- ‘^ond for tlie same : this bond bears date 24th June. 
1867 : A short time before the date for paving this bond fell due, he gob 
Munni Bibi to bnng a case against him founded upon the bond in her 

‘a?' Passed against him on the 9th March. 

Munni Bihi, her mother, and the judgment-debtor himself have 
told many persons that the bond in favour of Munni Bibi was written only 
to keep the property from attachment, and that no consideration ever 
passed for tlie same: as the bond upon which the decree was passed 
under which plaintiff eventually became a purchaser was one without 
consideration and collusive, it follows that rights resting upon the auction 
under such circumstances can bear no comparison with defendant’s claitQ. 
which is a just one and free from all taint of collusion : further the plaint' 
m hy another act of collusion caused the house to fetch at auction a 
much lower sum than it was really worth.” 

After the framing of the following issues ‘‘{i) Which of the two decrees 

purchaser, and (ii) Was the decree passed 
by the Munsif of Allahabad on the 9th March, 1872 one within the 
jurisdiction of that Court,” the Subordinate Judge dismissed the plaintiff'^ 

992 



CIV.] 


JaNKI das V. BADRI NATH 


[ALLAHABAD 



claim, his reasons for so doing being :—“ In this case the rival applicants 
for possession of the same half of a house situate in the city of Allahabad 
are Badri Nath and Janki Das. They both base their claims upon a 
purchase at open auction held by two different Civil Courts on one and 
the same day. There is no evidence tendered to show whether there was 
any priority of time in the sale. It is, however, undisputed that Janki 
Das was the first to obtain possession and that he has been in possession 
ever since. Being a possessor with a title it is incumbent upon the plaint¬ 
iff to show that he has a better title under which to demand the re-con¬ 
veyance of the property from defeiidant to himself. The position in which 
defendant stands is briefly this. There has been a public avowal of a sale 
between the Civil Court as agent for the judgment-debtor and the defen¬ 
dant as vendee. The transfer was at once complete. It was perfected 
by possession, and the defendant can now only be compelled to re-convey 
to a prior vendee. If the plaintiff could show such priority he ought to 
have done so. Instead of this ho has confined himself to show'ing that 
the decree under which he purchased proceeds from a bond of au earlier 
date than the bond \vhich led to the execution and sale under which 
defendant purchased. There might have been some object in this had he 
been striving to establish a charge upon the property in dispute. The 
bond was not in his favour, but in favour of Munni Bibi, and even to her 
it gave only a lien upon the house hypothecated therein. The document, 
which stands upon the file as Exhibit A, shows that the mortgage in 
favour of the lady was a simple mortgage in which the borrower bound 
himself personally for the repayment of the loan with interest, and pledged 
his land as a collateral security for such repayment. Under such a 
mortgage, as Mr. Macpherson (1) shows, the mortgagee, having obtained 
a decree, proceeds in execution to sell the land and out of the proceeds of 
the sale to satisfy his claim. 

“ Munni Bibi’s right was nothing more than a right to certain money 
with interest. She never had possession of the land, nor could she ever 
obtain possession unless she proceeded at the sale to become the vendee. 
Nor was her position altered by the decree which was correctly given in 
the first instance against the person of the mortgagor. We come lastly to 
the sale, and here for the first time we have a sUrting of possession in 
favour of plaintiff against the vendor. It has, however, been already 
shown that, for all that has ever been shown to the Court, the plaintiff’s 
and defendant’s starting points were one and the same ; anyhow, the 
defendant being in possession, plaintiff must show his priority. The burden 
being upon him and not having been discharged, the Court finds the first 
issue against him. 

“As regards the second issue, it is unnecessary here to enter into 
the grounds upon which the Court holds it has cognizance. The plaintiff 
maintains the Court has cognizance and the Court agrees with him on the 
point. Having, however, found against him on the first issue there is no 
need to pursue this issue further.” The lower appellate Court held that 
the plaintiff was entitled to the possession of the property in suit, having 
purchased it at a sale effected to discharge a prior lien. The defendant 
preferred an appeal to the High Court. 

JUDGMENT. 


[702] Spankie, J.—In dealing with the pleas in appeal it is neces¬ 
sary to see what was the defence set up. It was briefly as follows ; that 
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Chotay Lai, the judgment-debtor and original owner of the house in 
dispute, was indebted to several creditors, and, to defraud them and secure 
his house fi’oin attachment, he dishonestly executed a bond hypothecating 
the house to Munni Bibi, his sister, without any consideration, the trans¬ 
action being altogether fraudulent. He retained possession of the bond, 
hut, when pressed by his creditors, he borrowed from Ram Prasad, the 
brother of defendant, Rs. 1,000, through Munni Bibi, and executed abend 
for tliat sum. The bond is dated June, 1867. Before the bond fell 
due the judgment-debtor caused Munni Bibi to bring a suit against him 
founded uiion the bond which lie had given her, and on the 9th March, 
1«72. a decree was given against him. 

Now the plaintilfs case is that the bond under which the decree 
was executed and sale in liis favour was had is dated 14th Novem¬ 
ber, 1864. Both plaintiff and defendant are auction-purchasers upon 
the same day in execution of decrees. Tlie decrees are of two different 
Courts. The plaintiff purchased in execution of the decree of tlie Munsif 
upon the bond, dated 14th November, 1864, and the defendant purchased 
in execution of the decree of the [703^ Subordinate Judge upon the bond 
executed on tlie 24tli June, 1867. In both bonds there was an hypotheca¬ 
tion of the house as security for the payment of the debt. 

The Subordinate Judge on the 28th November, 1878. laid down the 

following issue, Wiiicii of the two decrees confers a prior right upon the 

puichasei. On tlic 18tli December he added this issue, '* ^asthe decree 

passed by the Munsif of Allahabad on the 9th March. 1872. one within 

the jurisdiction of that Court.” The second issue was added because in 

the hrst instance the property was valued at Rs. 1,200 by the Munsif, and 

the plaint was returned by him on the ground that the claim was hevond 

his juiisdiction. Tlie Subordinate Judge found that there was no evidence 

to show that there was any priority in the time in favour of one auction- 

purchaser over the otlier But Janki Das, defendant, obtained possession 

hist, under his sale, and, tliercfore, as Janki Das was a purchaser with 

title, the plaintiR was hound to show a better title, if he desired to secure 

the property for himself. In coming to a conclusion upon this point the 

Subordinate appears to have made a mistake in assuming that in 

the decree of he 9th ilarch, 1872, there had been no decree against the 

f security in the bond dated the 14th November, 

Hon » 1 "T," 1 ° to P‘-ove any priority of 

len, and, as defemlant had olitained possession in execution as auction- 

dbl nnt^T- 'jl®.not disturbed. The Subordinate Judge 
o n 1 u to his reason tor holding that the Munsif 

s '’‘’‘o’' ''0 the decree of 

dttior^^ Th fi ! ’® fthat there had been juris- 

bad e^HW sh^r^ the suit on the ground that plaintiff 

the decision of r defendant. In appeal the Judge ^versed 

pkintiff Tl^ lo ' and decreed the claim in favour of 

decrees ' hnf Court held that the decrees were not money 
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The 6rst plea for determination is the fifth in the memorandum of 
appeal, that of jurisdiction. There can be no doubt ^assuming that we 
could go behind the decree of the 9th March, 1872) tliat the Munsif had 
jurisdiction. The claim was for money and to enforce tho security, the 
property hypothecated being within the jurisdiction of the Court. The 
cases cited by defendant appellant’s counsel do not apply. The Calcutta 
Court {Petition of S. J. Leslie (1)) has ruled that a suit brought upon a 
mortgage praying for a decree for the amount due under it, and also that 
in default of payment the land might be sold, was a suit for land within 
the meaning of S. lo, Act VIII of 1859, and was rightly brought in the 
Court of the district within which the land is situate. The question there 
was one of territorial jurisdiction ; no such difficulty arises in this case. 
So again the Full Bench decision of the Presidency Court in Snnuar Hos- 
scinKhan v. Shahzada Gholain Mahoyned (2) does not affect this case, for 
in that suit the question was one of limitation which does not arise here. 
Admitting that the suit is one to enforce a charge upon immoveable pro¬ 
perty, and is therefore one for the recovery of an interest in immoveable 
property, still the claim is to enforce that charge only to the e.^tent of the 
debt due, and no further. The property could have been preserved from 
attachment and sale by payment of the debt due, which with interest 
was within the pecuniary jurisdiction of the Munsif’s Court. Tho plea, 
therefore, that the suit upon whicli the decree on the bond dated 14th 
November, 1SG4, was given, and in execution of which the plaintiff became 
theauction-purchaser, is barre l, because the value of the property exceeded 
Rs. 1,000, fails. 

As to tho other pleas, the judgment of the lower appellate Court 
decreeing the claim in favour of plaintiff-respondent appears to be sound, 
and in accordance with the practice of tlie Courts. [705] Tho prece¬ 
dents cited by the appellant, Dnyal Jairaj v. Jivraj Ratansi (3), do 
not seem to apply. Tlierc is no question here of notice or no notice 
of a prior incumbrance. The circumstances of this case, such as they 
are, must be looked at. Hero there was in execution a sale of the 
same property twice over under two different decrees of two different 
Courts, and the question is whether the auction-purchaser, who has 
bought tho property sold in execution of a decree charging it for the 
satisfaction of the debt due under a bond of much earlier date, is not to be 
preferred to the auction-purchaser in execution of a decree to satisfy a 
more recently executed bond, and on this point there was really no 
defence. It has already been noticed at the commencement of this judg¬ 
ment what was the defence to the suit. It was contended that the bond 
on which plaintiff relied was executed fraudulently, and that tho bond 
upon which defendant relied was free from all taint of fraud and there¬ 
fore was to be preferred to that of plaintiff. It did not appear to be 
denied that, if the plaintiff could show a better title, he was entitled to a 
decree. The first Court under a mis-apprehenaion as to the nature of the 
decree holds that the plaintiff had not established a better title than 
defendant had, and therefore the Subordinate Judge dismissed the claim. 
The Judge, correcting the error of the Subordinate Judge as to the nature 
of the decree, finds that the lien in the plaintiff’s case was of a date prior 
to that of the lien in the defendant’s case, and, as there appears to be 
nothing contrary to law in this finding, our interference is not required. 

The purchaser at an auction-sale in execution of a decree against a 
judgment-debtor is bound to satisfy all charges on the estate purchased 
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by him which existed at the time of the mortgage, to satisfy which the 
property was sold. I have not found any cases exactly analogous to 
the present which is somewhat peculiar, the sales being simultaneous, 
under different decrees, and in two different Courts. But the principle 
al)Ove noticed may be applied to the case, and as both parties pur¬ 
chased tlie property at auction in execution of the decrees charging 
it. the plaintiff’s title appears to be superior to that of [706] the 
defendant, inasmuch as he purchased in execution of a decree upon 
a bond of prior date to that which was the foundation of the claim 
that led to a decree in execution of which defendant purchased. The 
earlier possession of defendant under the auction-sale was simply an 
accident arising out of the simultaneous sales in two different Courts. I 
notice a case in the Presidency Court, Ajoodhija Pershad v. Moracka 
Kooer (l), where the claims of both the parties were on bonds specially 
registered under Ss. 52, 53, Act XX of 1866, so that neither decree could 
have legally imposed any lien on the property. The estate was sold by 
auction on two occasions in satisfaction of two distinct bonds, and the 
person who had proceeded on the later-dated of the two bonds, but who 
represented the earlier auction-purchaser, had actually taken possession of 
the estate. It was held that, though in a properly brought suit between the 
parties to declare the property liable for the amount of the first mortgage, 
the party in possession would have to pay to secure his possession, yet he 
could not be ousted by the opposite party. This case differs from the 
present one in so much that the decrees in the precedent cited must be 
regarded as money-decrees, whereas in the present case both decrees 
charged the property. Moreover in that case the sales were not simulta¬ 
neous, but one occurred on 25th January, 1869, and tlie other on the 9th 
March, 1869. Here it appears to me that I ought to consider what 
would have been the effect, if by accident or otherwise there had been two 
simultaneous sales in execution of two decrees charging property by order 
of the same Court. In such a case effect would doubtless have been given 
to the auction-purchase under the decree upon the older lien, and, under 
the circumstances of the case, it appears to me that the plaintiff is entitled 
to claim possession of the property, and that the sale in favour of defendant 
should be considered of no effect as against that in favour of plaintiff, and 
his possession should be regarded as not having been acquired under 
any good title. Here again I should say once more that the claim was 
not resisted by the defendant on the ground of his title being superior to 

plaintiff under the sale, but mainly, if not altogether, on the 
L/07J ground that the decree under which the plaintiff purchased was a 
decree obtained m a fraudulent transaction and therefore should have no 

u " allowed that we could go behind a decree 

which h^as not been set aside, it is sufficient to say that the Judge has 
found that the defendant declined to give any evidence in support of the 
plea of fraud. As he asserted the fraud he was bound to prove it, as he 
did not even attempt to do so, there is an end of the plea. I would dis¬ 
miss the appeal and affirm the judgment with costs. 


(1) 25 W.R. 254. 
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APPELLATE CIVIL. 
Present: 


1880 

Peb. 11. 


Mr. Justice Spankic and Mr. Justice Straight. 

Sawai Bam [Plaintiff] v. GiR Prasad Singh (De/enda7it). 

[llfch February 1880]. 

2 A. 707. 

Wro)ig/ul dispossession of Com/wu.M/t'in —Jurisdiction of Civil Court-Act ^VII! 

of IS73 [N. W.P. Rent Act), S. 95, Cls. (»n) and In). 

When the lessee of ao estate is an occupancy tenant nf a portion of it, and. in 
execution of a decree obtained by the Zamindar, is ousted from the estate includ¬ 
ing the occupancy-holding, a claim for mesne profits (brought by him after the 
reversal of such decreel ag.ainst the Zamindat in respect of the occupancy holding, 
is cognizable by the Civil Courts, and such a remedy could not be sought by 
means of applications under cls. and (n), S. 95 of the Rent Act, there being 
no wrongful dispossession within the meaning of that Act. 

[R., 19 A. 466 (457) = 17 A.W.N. 101.] 


Appel¬ 

late 

Civil. 

2 A. 707. 


In an estate held by Sawai Ram as a sub-proprietor he held certain 
lands (51 bighas, 10 biswas) with a right of occupancy. Gir Prasad Singh, 
the Zamindar, obtained a decree on the 29th July, 1876, against Sawai 
Ram for the possession of the estate. On tlie 3ist August, 1876, in exe¬ 
cution of this decree, Sawai Ram was ejected from the entire estate includ¬ 
ing the 51 bighas 10 biswas of land held by him with a right of occupancy. 
On the 7th December, 1877, on appeal by Sawai Ram. this decree was set 
aside and Gir Prasad Singh’s suit was dismissed by the District Court, 
which decided that Sawai Ram lield the estate, not as a lessee, but as a sub- 
proprietor under a permanent tenure. The District Court’s decree was 
affirmed by the High Court on the 16th May, 1878. Sawai Ram, on the 
4th July, 1878, recovered possession of the entire estate. In November, 
1878, he instituted the present suit against Gir Prasad Singh in the Court 
of the Subordinate Judge of .'Vligarh, in which he claimed, inter alia, (i) the 
value of the crops standing on the 51 bighas 10 biswas of land at the time 
the defendant obtained possession of such land in the execution of the decree 
dated the 29th July. 1876, alleging that Gir Prasad Singh had appro¬ 
priated such crops; and (ii) the rents of 48 bighas of land, being a 
part of the 51 bighas, 10 biswas, before mentioned, which Sawai Ram 
alleged had been let by Gir Prasad Singh to tenants. The Subordinate 
Judge decreed in favour of Sawai Ram. The District Judge on appeal dis¬ 
missed the suit in respect of these claims, tho reasons for so doing being :— 
" It is to be observed that the plaintiff in this suit has always had 
two different rights in this village; first, his rights as lessee of tho 
zamindars, secondly, his rights as an occupancy-tenant of fifty-one bighas, 
ten biswas. of land. With these latter rights the Civil Court has no 
concern, nor has any order been passed by, or any claim been made in, 
any Civil Court throughout these proceedings which could affect the 
plaintiff’s possession as an occupancy-tenant of the fifty-one bighas, ten 
biswas, of land. The Civil Court’s orders have always had reference to 
the zamindari rights held by the lessee. It follows, then, that any inter¬ 
ference with the plaintiff’s rights as an occupancy-tenant, of which the 
defendant may have been guilty, was made by the defendant as zamindar 
|n possession, and had no warrant of the Civil Court to support them. It 
IB clear also that the defendant was in possession as zamindar from 
■August, 1876. It appears to me that, when in August, 1876, the defendant 
turned the plaintiff out of his occupancy-tenancy and seized the standing 
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crops on tlie lands comprised therein, the plaintiff might and should have 
made applications under S. 95, clauses (w) and (n), of Act XVIII of 1873. 
Those applications should have been made within six months of the cause 
of action {S. 96, c), and as tliose applications ‘ might have been made,’ 
no other Court (S. 95) can take cognizance of the matter to which they 
would have referred. It is nothing to the purpose to say that the plaintiff 
was awaiting the end of the litigation in the Civil Courts. The action of 
the defendant in seizing the crops and turning plaintiff out of his cultiva¬ 
tion was always wrongful. It has not become so only under the Civil 
Court’s final decree, tliough that decree may throw a stronger light on the 
wrong. I have, therefore, no hesitation in deciding that the claim on 
account of the standing crops is not cognizable here, and w’ould be, in my 
opinion, barred by limitation, even if the Court had jurisdiction, as this 
seizure of the standing cro])s was never ordered by the Court and was 
outside the litigation between the parties. 

Turning now to the claim of the plaintiff to the rent of the ‘ hhud' 
kasht land, no doubt the defendant had the right to collect the rents of 
that land from the plaintiff (if the defendant had not ousted plaintiff), as 
long as he (defendant) was in possession as zamindar, and now that 
defendant s possession as zamindar has been restored as lessee, the plaint¬ 
iff is entitled to receive from defendant what defendant was entitled to 
collect and could accordingly have collected. The lower Court has found 
as a fact that the land in question was let by the defendant in 1285 Fasli 
for Rs. 175, and from this fact has deduced that the rent for the rabi of 
128'4 Fasli should have been Rs. 72-14-0. These, however, are rents which 
the defendant collected from tenants at will, with whom, so far as the 
Civil Court is concerned, he had no right to deal in connection with plaint¬ 
iff s khud-khast land. These sums in fact represent the damage result¬ 
ing to plaintiff, not only from his ejectment from his lease, but also 
u'om his kJmd-kasht ” lands. As already remarked by this Court, the 
Couit ‘^low has no concern with the latter ejectment and resulting damage. 

(7 7 7 1 much the defendant received from the land 

as zamindar and by virtue of the rights held to be his bv the 

‘ piei-e is no evidence to show. In fact, as regards 1284 Fasli, if the 
plaintiti IS to be believed, defendant received nothing but the crops staod- 
mg on the land, a matter I have already disposed of.” 

ihe plaintiff preferred an appeal to the High Court. 


JUDGMENT. 

1 Spaxkie, J. The facts of the case are very clearly set forth 

by the first Court m the elaborate judgment in favour of the plaintiff. In 

modified tlie fiist Court’s judgment, finding that, when 
'n\ f 4 .^^^ ^^®P®^sessed from the lands comprising his occupancy* 

w application under clauses (m) 

been m’lrlA ft’ ‘ application might have 

Hrtn t no jurisdiction to hear this part of the 

tZk limitation ' 


tion ■ Ihl plaintiff that the Civil Court had full jurisdi 

tn I nt K- bringing this suit had adopted the only course op 

Co r’.nd execution of a decree 

S eriPdl h subsequently set aside : the Judge t; 

missine Hia that the claim was barred by limitation, and ind' 

missing the claim on account of the “ khud-kasht " lands. 


998 



CIV.] 


PAR3HADI LAL v. RAM DIAL 


[ALLAHABAD 


We are of opinion that the applications referred to in letters (w) and 
00, for compensation for wrongful dispossession, or for [711] recovery of 
possession of land of which a tenant lias been wrongfully dispossessed, do 
not apply to the present case, in whicli there was no wrongful disposses¬ 
sion within the meaning of the Rent Act, and that the claim of the plaint¬ 
iff was not one for wliich a remedy was available under S. 95 of that 
Act, and, therefore, the Civil Court Iiad jurisdiction. Holding this view, 
it follows that the limitation of S. 96 of the Rent Act does not apply. 
So, we think that the Judge was wrong in dismissing the claim for the 
rent of the khud-kasht ” laud which defendant let to tenants. The effect 
of tlie decree against the present plaintiff, when executed, put him out 
of possession of the entire estate whicli he held as lessee, and defendant 
took possession of all the lands. Therefore plaintiff’ is clearly entitled 
to a refund of all rents to wliich the lessee alone had a claim, if he had 
chosen, as defendant did, to let a portion of his sir. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson ami Mr. Justice Spankie. 


Parshadi Lal (Dn/endnnt) r. Ram Dial {Plaintiff). 

[l3tli February 1830.] 

2 A. 744. 

Suit for pre-emption—Dcpo!>it of purcha-ie-money—Appellate Court, powers o/—C’.P.C., 
IH77, S. !iI4. 

An appellate Court disposing of an appeal in a suit for pre-emption, can of its 
own motion Gx by its decree, a time for the deposit of purchase-money, oven 
though the time Gxed by the lower Court may have expired without anv deposit 
having been made; and such action of the Court does not contravene the provi¬ 
sions of S. 2U of the C.F.C. (H.C.R., N.W.P., 18G«, p. 251, F.) 

[Appr., 13 A. 376 (370) (P.B.); R.. 13 A. 180 (190) (F.B.), 11 O.C. 144; D., 137 P.R. 
1894.] 

In a suit to enforce a right of pre-emption, the Munsif directed that 
the sum which he had ascertained to he the purchase-money should be 
deposited within a month from the date of the decree. The plaintifif 
appealed to the Subordinate Judge contending that such sum was not the 
purchase-money. While the appeal was pending, the time fixed by the 
decree of the Munsif expired without any deposit having been made. 
The Subordinate Judge dismissed the appeal, fixing by his decree, of his 
own motion a further time for the deposit. The defendant appealed to 
the High Court. 

JUDGMENT. 

[74S] Pearson, J.—The grounds of appeal are overruled by the Full 
Bench decision in Sheo Prasad Lal v. Thakur Rai (1), and it does not 
appear to us that the appellate Court’s action and order contravened the 
provisions of S. 214. Act X of 1877. The appeal is dismissed with costs. 


1880 
PBB. 11. 

Appel-. 

LATE 

Civil. 

2 A. 707. 


1880 

FEB. 13. 

Appel¬ 

late 

Civil. 

2 A. Hi. 


(1) N.W.P.. 1868. p. 254. 
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ALLAHABAD] RAM LAKHAN RAI y. BANDAN RAI, &C. [CIV. 

APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Straight. 


Ram LaKHAN RaI (Plaintiff) V. BaNDAN RaI AND OTHERS 

(Defendants)- [16th February 1880.] 

2 A. 711. 

Sale of immoveable property—First and secoud-purchasers—Pdght toi purchase-money 
under first sale—Second-purchaser not representative of vendor. 

Where the same immoveable property has been sold to two persons, and the 
first sale is found not void by reason of the non-payment of the sale-considera¬ 
tion, and the second sale is found to be invalid, as having been made by a person 
who had no rights and interests remaining in the property, the second purchaser 
in possession cannot be held to be a representative of the vendor so as to be enti* 
tied to receive the s.ile-consideration found to be still owing to the vendor, 
and to retain possession of the property in suit until it is paid. 

[Rel. on, 6 N.L.R. 93 (lOl) =7 Ind. Cas. 51] (543) ; D.. 18 M. 61 (63).] 

JUDGMENT. 

[712] Pearson, J. —The plaintiff sued to recover possession of an 
eight gandas share in mauza Chandipur under a sale-deed executed in his 
favour by Ram Bakhsh, defendant, on the 7th August, 1874, on the aver¬ 
ment that after his purchase he had been put in possession of the property, 
but had been ousted from it by the other defendants, to whom Ram Bakhsh 
had ostensibly conveyed the same property by a sale-deed dated 11th 
December, 1877. The defendant Ram Bakhsh admitted the receipt of the 
sale-consideration, Rs. 600, from the plaintiff and the truth and justice of his 
claim. The other defendants contended that the sale-deed of the 7th August, 
1874, had been invalidated by the non-payment of the sale-consideration 
therein mentioned, and that consequently Ram Bakhsh was competent to 
sell the property, the subject thereof, to them, and that they were lawfully 
in possession of it under the sale-deed executed in their favour. The Court 
of first instance allowing these contentions dismissed the suit with costs. 
The lower appellate Court concurred with the Munsif in finding that the 
plaintiff had neither paid the sale-price, nor been put in possession of the 
property, nor been ejected from it by the second vendees, but nevertheless 
held that the vendor was not free or competent to avoid the first sale. 
The Subordinate Judge was of opinion that Ram Bakhsh had only a right 
to sue for the sale-consideration, or to refuse possession of the property 
to the plaintiff until receipt of that consideration. The Subordinate Judge 
further ruled that the plaintiff was not entitled to obtain possession of the 
property without payment of Rs. 600, the sale-consideration, which was 
paya e to the defendants, the second vendees, as representatives of the 
vendor whatever rights and interests he had in the disputed property 
agains le plaintiff having passed to them, and that they were accordingly 
entitled to receive the sale-consideration, or until its receipt to retain pos¬ 
session of the property in question. 

I f i-'Qspondents have not taken any objections to the lower appsh 
fk decision, and we are bound therefore to accept the ruling 

o f ® brst sale is not void by reason of the non-pavment of the 
saie-consideration, and that the second sale is invalid as [713] having 

• ^ ® V ^ had no rights and interests remaining 

^ property. This being so, we cannot assent to the view that the 
second vendees are representatives of the vendor and entitled to receive 
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the sale-consideration, found to be still owing to him, and retain pos- 1880 
session of the property in suit until the receipt of that consideration, ^ 0 ^ 

What he sold to them was not the right to receive that consideration, ' 
but the property in suit. They were doubtless at liberty to resist the 
plaintiff's claim on the ground that the sale made to him had been Appel- 
invalidated by his failure to pay the sale-price ; but they have not challeng- late 
ed the ruling that it was not so invalidated, and they must submit to 
the conclusion that the sale made to themselves is invalid, and that they 
are not entitled to retain possession of the property thereunder. 

If then they are not entitled to retain possession of the property 2 &. 71i. 
until receipt of Rs. 600 from the plaintiff, the question remains whether 
that sum should be paid to the vendor. To him. if it be due at all, it is 
due from the plaintiff, but he admitted its receipt in the Court of first 
instance, and has not claimed it here. From him, and not from the 
plaintiff, the second vendees are entitled to recover the price which they 
paid to him for the property, w’hich the lower appellate Court has ruled 
that he was not free and competent to sell to them. 

For the above reasons we must decree the appeal with costs, and 
modify the lower appellate Court’s decree by reversing that portion of 
it which directs the plaintiff to pay Rs. 600 and to bear his own costs. 

Those costs must be paid by the defendants, second vendees. 


APPELLATE CRIMINAL. 
Present: 

Mr. Justice Pearson. 


1880 
PBB. 18. 


Empress op India v. Kishna and another. [I8th February 1880.] 

Appel- 

2 A. 713. 

... ^ , LATE 

Penal Code, S. 201—Causing disappearance of evidence of murder. 

(1) S. 201, I.P.C., refers to persons other than the actual otEenders. CRIMINAL, 

(2) Where a person who has committed murder removes the corpse from one 

field to another, he does not cause any evidence of murder which that corpse 2 A. 713. 
affords to disappear, but his object is merely to divert suspicion from himself. 

tP.,8A. 252=6 A.W.N. 716, 220. 63S<641): R., 1 L.B.R. 3GG, 30 P.L.R. 1904 = 

1 P.R 1904 (Or.). 1 S.L.R. 73 ( 81 ) Ct.] 

Kishna and Fauja, having caused the death of d>wan in a field be¬ 
longing to Bhikan, removed Jiwan’s dead body from that field to bis own 
field with the intention of screening themselves from punishment. The 
Sessions Judge convicted Kishna of culpable homicide not amou^utmg to 
murder of Jiwan and also of an offence under S. 201,1.P.C. Kishna pre¬ 
ferred an appeal to the High Court. 

JUDGMENT. 

[7U] Pearson, J.—No one is present on behalf of the appellant to 
^pport the appeal. The grounds on which the findings of the Sessions 
Judge are appealed against are not apparent froin the petition of appeal. 

Those findings, however, appear to me to be obnoxious to grave objections. 

The appeUant has been found guilty of causing the disappearance of ev - 
fience of an offence committed with the intention 
«nd other offenders from legal punishment. Now S. 201, Indian Penal 
Code, has been held to refer to persons other than the actual offenders, 
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appellate civil. 

Present; 

Mr. Justice Spankie and Mr. Justice Oldfield. 

Deva Singh {Plaintiff) v. Ram Manohar and another 
(Defendants). [19th February 1880,] 

2 A. 746. 

sS“S=“tS“=l‘i!r 

[R., 10.C.l (8).] ’ ’ 

fqi undivided estate of a joint Hindu family consisting of the father 

mpnT possession and manage¬ 

ment of the father, was mortgaged by him with the knowledge of the sons 

as security for the re-payment of moneys borrowed and lent for the Tsl 

and beneht oi the family. Ram Manohar the lender sued Sheo Narain 

Singh to lecover the moneys by the sale of the family estate and obtained 

a deciee on the 6th July 1877 against Sheo Narain Singh directing its 

sale, and sought to bring the family estate to sale in execution of‘this 

deciee. Deva Singh one of the sons of Sheo Narain Singh instituted the 

piesent suit against Bam Manohar and Sheo Narain Singh to protect his 
share in such estate from sale. uis 

,. defendant Ram Manohar set up the following defenceThat 

the plaintiff, notwithstanding his knowledge of the tmnsaction had kenfc 
qmet and admitted it, under these circumstances his elm mb improper ‘ 
that the justice of the defendants claim is not denied and its naVe is 

therefore under Hindu law and precedents the 
defendant s debt IS chargeable on the property advertised for sale as well 
as against tlie plaintiff and other sharers, and the pronertv cannot he 
exempted: that the defendant Sheo Narain Singh, having bonowedtL 
money secured by the bond for the maintenance and the benefit of the 

1:!“ n^ir^bUtt;: dZ^ sS 

E"'" dtsr.1 *. r* ^ f 

wiih . ,i., to , 1 . •» ;; t"! jW 
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The suit was not defended by the defendant Sheo Narain Singh. On. 
the date fixed for the settlement of issues {11th December, 1878) the plaint¬ 
iff’s vakil admitted “ that the plaintiff lived as a member of a joint family 
in commensality, and that he derived benefit from the property in suit as 
one of the joint family.” The second issue fixed by the Munsif was; 

“ whether the property in suit is actually owned and possessed by plaintiff 
or Sheo Narain Singh, defendant, and whether it is liable to be sold in 
satisfaction of the decree ? ” 

The Munsif decided this issue against the plaintiff and dismissed the 
suit, for the following reasons “ The Court hp deliberately taken into 
consideration the precedents cited by the parties. The Privy Council 
ruling relied on and quoted by the plaintiff’s pleader, Dccndyal Lall v. 
Jiigdeep Narciiji Singh (1), is inapplicable to the present suit for the 
following reasons ;—(i) In that case the debt had been contracted by 
the father for his own personal use, and not to meet any legal necessity, 
such as maintenance of his family. Now the plaintiff in this case has 
not only failed to prove that tlie defendant No, 2 had borrowed the money 
for his personal use, and that he spent it for his own purposes (his wife and 
bis sons, the plaintiff andothers, not participating in the benefit), but it 
also appears, on the contrary, from the statement of the pleader recorded 
in the proceeding, dated the’lltli December, 1878, that the money secured 
by the bond was enjoyed by the plaintiff, his mother, and brothers, when 
they admittedly lived and messed together. Under these circumstances 
all the property pledged in the liond is liable for the debt, and the plaintiff s 
share cannot be exempted, (ii) The precedent applies to the case of a 
transfer made by the ancestor of an ancestral joint property without 
the consent of his co-sliarer who did not benefit by the transaction. 
In this case the defendant No. 2 l)orrowed money of a banker while living 
and messing jointly, and spent it for tlie benefit of his wife and sons, 
and when the banker demanded the money ho caused this suit to be 
brought under colour of tlie Hindu law. It is impossible that the son 
should remain ignorant of tlie act of his father with whom he lived. The 
plaintiff ought to have brought a suit when the defendant No. 2 had acted 
beyond his power in borrowing the money for his own use on the security 
of the ancestral propertv. But at that time the plaintiff, his brothers, 
and the wife of the defendant No. 2 jointly appropriated tlie money quietly. 
A decree was eventually passed for that money and the property liavmg 
been advertised for sale tl)e present suit has been instituted. There can 
be no doubt that the suit has been brought in collusion with the defen¬ 
dant No. 2 for a dishonest purpose.” i v at 

On appeal by the plaintiff the Subordinate Judge affirmed the Mun- 
sif’s decision, the material portion of the Subordinate Judge’s judgment 
being as follows“ It appears from the proceeding, dated the 11th 
December, 1878, referred to by the Munsif, that the plaintiff has admitted 
the fact of his living witli his father. It is clear that the plaintiff and his 
father live together, and it is also clear that the plaintiff has been living 
in commensality with his father, who is the judgment-debtor, and that 
the debt was for the plaintiff’s support and benefit. It is also clear that 
the property continued all along in possession of the plaintiff s father, the 
judgment-debtor^ who hypothecated all that was m his possession. Under 
these circumstances no part of the property can be, in consideration of 
the plaintiff’s right of inheritance, exempted from liability for the money 
lent for the use of the joint family by the defendant-respondent. As the 
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possession of the property which he had hypothe- 

nhflff " to implead the plaintiflf. As the 

nf fhp ^ ™ defendant-respondent's just demand, and 

fnr-^ measures at that time 

for his protection from tlie demand which has not been paid off as 

the plaintiff does not deserve any consideration. The 
precedents cited by the plaintiff cannot be applicable to a case in which 

in of the children, and 

dedJe l Thl f has possession of the whole property which he has 
anmfpnM^^ f "* i°- ® pi’operty being liable for the debt is 

p opeity has been hypothecated. In short, with reference to the facts of 
the case the Munsif s decision deserves to be upheld. According to law 

T? 7?^,® 's to pay his father’s 

T ;. ; —of the children including 

the plamt.tf, and it is a just debt. The debt being incurred in good faith 

for the support of the joint family, the liquidation thereof is incumbent 
on all persons. No plea against the validity of the debt is worthy of 
consideiation. It being necessary for a son to pay his father’s debt, and 

for T the property is in consequence advertised 

Piiimtiffs claim must be considered improper." 
ihe plaintiff preferred an appeal to the High Court. 

JUDGMENT. 

Oldfield. J.-It appears that the defendant Bam Manohar 
obtained a decree against the defendant Sheo Narain Singh, the father of 
plaintiff, upon a bond executed by him. and sought to execute the decree 
against certain joint family property pledged in the bond, and the plaintiff 
has biought this suit to exempt his share in the joint family property 
lom sa e on the ground that the defendant Bam Manohar only obtained 
a decree against his father, and it is only his father’s rights that can be taken 
m execution under such a decree. The decree was passed against the 
property pledged in the bond, and the finding of the lower appellate Court 
on the f^ts is that father and son lived together as members of an un¬ 
divided Hindu family, the property being in the father’s possession and 
management, and that the debt was incurred for the plaintiff’s support 
and benefit, and the money was lent for the use of the joint family by the 
defendant Ram Manohar, and the plaintiff was aware of the transaction. 

It is undoubted that the whole ancestral property is liable for a debt 
contracted by a father under such circumstances, and there is no weight 
to be attached in the present case to the contention that, the decree being 
against the father only, it is only his interest that can be sold, for we 
cannot but hold that the suit and decree in this case must be regarded as 
against the father as representing the joint family. 

In a recent case before the Judicial Committee of the Privy Council 
Bi3$essur Lall Sakao v. Liichmessiir Smgh (l). decided [752] ioth July’ 
1879, where the question was whether certain family property could be 
held liable under decrees obtained against members of tho joint family 
their Lordships appear to consider that, where the family is joint there 
rnay be a presumption that the party sued is sued as a representative of 
the family, and they held that, when the decrees are substantially decrees 
in respect of a joint family and against the representatives of the family 
they may be properly executed against the joint family property. Such 


(I) 6 I.A. 233; 5C.L.R. 447. 
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appears to be the case in the suit in which this appeal has been made. 
Much stress has been laid by the plaintiff-appellant’s counsel on the case 
of Deendyal Lall v. Jugdeep Narain Sim/h (1). In that case it was held 
that the auction-purchaser, who was also the decree-holder, * could not 
acquire more than the right, title, and interest of the judgment-debtor; 
and if he had sought to go further, and to enforce his debt against the 
whole property, and tlie co-sharers who were not parties to the bond, he 
ought to have framed his suit accordingly, and have made chose co-sharers 
parties to it; by the proceedings which he took he could not get more 
than that was seized and sold in execution, viz., the right, title, and 
interest of the father.” 

But our view of the case before us, which proceeds on the repre¬ 
sentative character of the judgment-debtor as representing the family, 
cannot be said to be in conflict svith the principle laid down in the above 
case. 

We affirm the decree of the lower appellate Court and dismiss this 
appeal with costs. 


APPELLATE CIVIL. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 


Chuhar Mal {Plaintiff) v. MiR AND OTHERS {Defcnda7its). 

[24th February 1880.] 

2 A. 715. 

Bond—hiterest—Penaltp. 

Where, in a bond under which the principal .amount >3 payable without interest 
by instalments, and in default of such payment, with interest at Es. 3-2-0 per 
cent, per mensem, sufficient immoveable property is hypothecated, and a surety 
is also furnished, the stipulation for interest at a high rate is of a peual nature ; 
and reasonable interest alone could be allowed. 

[Not. F., 15 A, 232 (255){F.B.1] 

JUDGMENT. 

[716] Stuart, C. J.—It is clear that the defendants, who are the 
debtors under the hypothecation-bond, have been taken advantage of by 
their greedy and unscrupulous lender. Bub. if there were nothing else in 
the case than the mere stipulation for a high rate of interest, it might be 
difficult to hold that the plaintiff was not entitled to recover on that foot¬ 
ing, the usury laws having been repealed, and parties generally in such 
transactions being left to their contracts. But here there appears to be a 
peculiarity which takes his case out of the general category to which I 
have referred. As I understand, the money was lent in the first instance 
without interest, and, that being so, the subsequent stipulation for Rs. 3-2-0 
per cent, per mensem, to be enforced on the defendant s default in paying 
the instalments, appears to me to be not only penal, but really in the 
nature of a fraud on the main contract, and interest should be reduced to 
what is reasonable under all the circumstances. [717] I agree with the 
lower Courts in thinking that one per cent, per mensem would be sufficient, 
and to this rate my colleague Mr. Justice Spankie is willing to reduce the 
interest. After date of decree of the first Court six per cent, per annum to- 
be allowed. The judgments of the lower Courts will therefore stand and 
the present appeal is dismissed with costs. 

(1) 8 0.198. 
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Spankie J Plaintiff-appellant sued defendants-respondents on a 
bond executed by Mir and Sumair on the 14th August, 1868. for Es 400 
ixiyable by instalments without interest, and stipulating, in case of default, 
that the obligors won d pay interest at Es. 3-2-0 per cent, per mensem. The 
obhgois hypothecated twenty-nine bighas of land in mauza Mirzapiir 
as security for the payment of the debt. One Narpat was also surety! 
Sumaii and Narpat are both dead, leaving Khushal and others, defend¬ 
ants, tlieir sons, m possession of their property. 

admitted the bond and also that he was in possession of the estate 
of deceased He contended, however, that he had only received 

Rs. -jOO out of the Es 400 borrowed, as Narpat. the surety, had to take 
Rs. loO. and he further urged that the provision in the'bond for such 
extortionate interest was penal. Khushal, as heir of Narpat. admitted 
the bond, but pleaded that the debt should be recovered from the debtors 
and, if that could nob be done, he was liable for the balance 

; . . question now before us in second appeal relates to the 

inteiest. The first Court held the condition in the bond to be a penal 
provision and would not allow it. In appeal the Judge affirmed the decree 

of tlio farsb Court, holding tliat the rate of interest amounted to a penalty 
and was excessive. 


It IS contended by the plaintiff that the ruling of the Courts below 
as to the interest is erroneous. The property hypothecated in the bond 
was expressly made liable for the payment of principal and interest, and 
therefore the plaintiff is at liberty to recover the rate stipulated therein 
Looking at all the circumstances of the case, and the terms of the 
contract, wl^ch are much in favour of the obligee, as the property of the 
obliprs, sufficient for the discharge of the debt, is hypothecated to him 
in the deed, and besides this another person [718] became surety I am 
disposed to regard the very high rate of interest imposed in case of default 
as being of a penal character. At the same time the money was lent in 
the first instance without interest, and the deed hypothecates the property 
both for the payment of the debt and interest; the appellant therefore 
may have some ground for contending that the interest named in the bond is 
the consideration agreed to be paid by the borrower to the lender for the 
use of the money. Still the rate of interest imposed by the terms of the 
bond is so excessively high, and specially so when the security appears 
to be good and the risk therefore less, that it seems impossible not to 
regard the clause respecting interest as a penal one, in case of default 
and as there was default, I would give the plaintiff-appellant reasonable 
compensation, and this I think would be half the rate imposed by the 
bond to the date of the decree of the Court of first instance, and after 
that I would allow interest at six per cent, per mensem. But if the 
learned Chief Justice considers that a less rate should be allowed I am 
willing to reduce it to twelve per cent. 
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SANKAR DIAL v. AMIR HAIDAR. &C. [ALLAHABAD 


APPELLATE CIVIL. 

Present: 

J/r. Justice Pearson and Mr. Justice Oldfield. 

Sank.vr Dial {Decree-holder) v. Amir Haidar and others 
{Judciine7U-debtors). [24tli February 1880.] 

2 A. 752. 

Attachment in execution - Objection by judqment-dcbtor—Release from attachment — 
Decree-holder’s remedy — C.P C., Ifi77, 5s. ^78 to 283—Suit to establish right. 

Where property attached in execution of a decree is released, on the objection 
of the judgracnt-deblor to the eScct that it was in bis possession, not as his own 
property, but as superintendent of an endowment, the decree-holder’s remedy is 
not by way of appeal against the order releasing the property, but by means oi a 
suit under S, 283 of the C.P.C., to establish his right to proceed against such 
property. For, though the objection was made bv the judgment-debtor, it was 
one to be dealt with under Ss. 278 and 279. &c., of the C.P.C. (6 B.L.R. 
721, 6 B.L.R. 725, G W.R. Gl, F.) 

[P., 7 A. 3G (37), 15C. 437 (445), G C.W.N. 63 (65); R.. 8 A. 626 {634)=6 A.W.N.228. 
10 M. 117 (119); IG C. 1 (7), 23 B. 237 {252), 1 O.C. Sup. 11 (12) ; D.. 7 A. 547 
(549) = 5 A.W.N. 132. 9 A. COo (607), 16 C. 603 (607) ] 

JUDGMENT. 

[753] Oldfield, J.—The deci-ee-iiolder. appellant before us, sought 
to attach certain property in execution of his decree, and the judgment- 
debtors objected that they lield the jn'operty, not as their own property, 
but as superintendents of an etidowmeot to which the property belonged, 
and tliey objected to the attacliment. The Court of first instance released 
the property from attachment on the objections taken. The decree- 
holder appealed to the Judge, who dismissed the appeal on the ground that, 
with reference to the value of the subject-matter, it lay to the High Court. 
The decree-holder has now appealed to this Court. A preliminary objec¬ 
tion appears to us to be valid, to the effect that there is no appeal, and 
that the decree-holder’s proper remedy is by regular suit. 

The objections taken to tiie attachment were of the nature of those to 
be dealt with under S. 278 and following sections. Civil Procedure Code, 
and the remedy for the party dissatisfied is under S. 283 by regular suit. 
The case is not altered by the circumstance that the objectors were the 
judgment-debtors. It has been held frequently that the provisions of 
S. 278 and following sections apply equally to the objections by parties to 
the suit as by strangers, when their objections are of the nature of those 
with which those sections deni—Haris Chandra Gupto v. Srimaii Shashi 
Mala [754] Giqdi U); In the matter of the petition of J. B. Ramey (2); 
Chunder Kani Surniah v. Bunyshec Deh SuTmak (3). We dismiss the 
appeal with costs. 



(2) 6 B.L.R. 726. 

(3) 6 W.R. 61. 
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ALLAHABAD] BALDEO PRASAD, &c. y. GRISH CHANDAR BHOSE tCIVi 

APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


2 A. I5i. 


Baldeo Prasad and another {Plaintiffs) v. Grish Chandar Bhose 

{Defendant). [24th February 1880.] 

2 A. 754. 

Suit on lost cheque—CausB of action—Parties to suil—C.P.C., 187?, S. 61. 

(а) When a cheque is lost by a payee or indorsee, the refusal of the drawer or 
the mdorser to renew the cheque or refund its amount to the payee or indorsee, 
gives toe latter a cause of action against the former, 

(б) Where the indoreee sues the indorser for renewal of a lost cheque, the 

drawer also must be impleaded, as the cheque cannot be renewed without bis 
co-operation. 

JUDGMENT. 

XT Oldfield, J.—The case of the plaintiffs is that a cheque 

No. 3821 of 18th October. 1877. drawn by Captain C. Ellis, Emigration 
Agent, on the Bank of Bengal, for Rs. 300, was endorsed over to their 
agent, Parsotam Das, by the defendant, for valuable consideration. 
Parsotam Das sent the cheque to the plaintiffs’ firm at [758] Ghazipur 
and they forwarded it by post to their firm at Arrab, but it was lost in 
transit. The defendant refused to give a duplicate of the cheque; and 
the plaintiffs now sue to compel him to give a duplicate or to refund 
the money, and to pay damages, Rs. 43, equivalent to interest on the 
amount of the bill lost by plaintiffs owing to defendant's refusal, and future 
interest from date of institution of the suit. The defendant replies that 
he did not indorse the cheque over to plaintiffs; that it was drawn pay¬ 
able to Babu Hari Mohan Banarji, who indorsed it. The Judge has 
rejected the plaint on the ground that it does not disclose a cause of 
action. This is, however, erroneous. 

Under S. 61, Code of Civil Procedure, a suit may be maintained on a 
lost negotiable instrument, and, if it be proved that the instrument is lost, 
and if an indemnity be given by the plaintiff to the satisfaction of the 
Court against the claims of any other person upon such instrument, the 
Court may make such decree as it would have made if the plaintiff had 
produced the instrument in Court when the plaint was presented, and had at 
the same time delivered a copy of the instrument to be filed with the plaint * 
and in Byles on Bills of Exchange, 12th Ed., chapter XXVIII, p. 378, we 
find that the relief administered by Courts of equity will be afforded, 

" not only on bills, but on notes ; not only against the drawer, but against 
the indorser, or the acceptor; not only may a new bill be required but 
payment; but the Court will not call on a party to renew or pay a lost 
bill without providing him with a satisfactory indemnity.” 

■ j defendant Babu Grish Chandar Bhose, assuming him to be the 
indorser of the cheque, cannot give the new cheque asked for without the 
co-operation of the alleged drawer, Captain Ellis ; and the plaintiff should 
amend his plaint by joining Captain Ellis as a defendant in the suit, and 
praying that the re lef sought may be given against both defendants. 

The Judge will return the plaint to the plaintiff to be amended 

according y and his order rejecting it is set aside, and the cost of this 
appeal will be costs in the cause. 
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SKEO PRASAD, &C. v. UDAl SINGH [ALLAHABAD 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


Sheo Prasad and another {Phi7itiffs) v. Udai Singh {Defendant). 

[25th February 1880.] 

2 A. 718. 

Sale of immoveable proiyeyty-Suit for possession-Specific performance—Limitatlon 
Act, 1677. Sch. II, -h'/s. 113, 136 and U4. 

Where iana, the subject of a sale, w.is not in the possession of the venAoc at 
the time of sale, but bad been adjudged to him under a decree, against which an 
appeal was pending, a suit by the vendee “ for possession agreed to be given 
(there being no such agreement in the sale-deed), is not a for specific per- 
brinance. to which Art. 113. Sch. II. of the Limitation .Act. applicable, 

but one foi possession under the title conveyed by the sale, which is governed by 
Arts. 136 and 114 of the second schedule. 

[R.. 13 B. 424 (428), 15 B. 2fil (-iCl), 10 C. 218 (224). 5 Ind. Cas. 273 (275).] 

JUDGMENT. 

r74Ql PfARSON J—This purports to be a, suit to obtain possession 
ot landed^.roperty sold by the defendant to the i.laintiffs on the 27th 
October, 1865. On that date the vendor was not in possession of the 
property, although liis title to it had been ad)udfied by a decree of tho late 
Sudder Dewanv .\dawlat. North-Western Provinces, dated 9ch Augus . 
1864. against which an appeal was pending befoi^ he Privy Council. 
But he obtained possession of the larger portion of the property on the 
24th Februarv, 1870, and of the remainder on the 23rd August. 1872 and 
the cause of action in this suit is that he has nob put the plaintiffs in 

^°^^The"ower Court has held the suit to be one for the s))3^fic perform¬ 
ance of a contract to which article 113. schedule f f 

applicable, and has dismissed the suit as barred by efflux of time, it 
having been instituted on the 5th October. 1877. or more than three yeavs 

after the dates above mentioned. . ^ 

On examining the deed of sale, we find that it does not contain any 

1 f \r\rtfi /^n Vendor's D^irt to ptifc tho vonddos in 
express promise or undertaking on the vencioi b pmu w \j 

poLession. It recites that he has sold to them and leceived the sale- 

Lnaideration and goes on bo declare that they, regarding themselves as 

?he absolu^^; shall [720] remain in l-ssession o it 

from the date on which he may obtain possession of it in execution of the 

^“™Such being the terms of the <leea, the plaintiffs are not in a position 
to sue that the^defendant may be compelled to put t in 
fulfilment of a specific engagement to do so, noi J'.'’® ^ ^° 

their plaint. As we have already observed they sue to oi taan jssess.on 
in virtue of the right and title conveyed to them b> the sale-deed. 

In the 3rd paragraph of the plaint they say that the possession was 

agreed to be delivered ‘ on the receipt of possession by the vendor, but 
agreed to be uenverea express agreement, we must 

[“nd^^irc^aj^rmei: no more than that he was hound by 

“ '“SgtisTrew o! ti,"e arc unable to concur in 

the ruling fhatA..t. 113. SC, 

we rule that either Art. 136 or Art. ^ 

of them be applicable, the suit is withm tune. 
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ALLAHABAD] BADR-UN-NISA u. SIUHAiMJlAD JAN, &c. 

CIVIL JURISDICTION. 

Present: 

Mr. Justice Spankie and Mr. Justice Straight. 

B.^nn-i-N-xisA (Plniniiff) v. JIchammad Jan and another 

{Defe}ida7its). [27th February 1880.] 

2 A. 671. 

Suit for money paid by mistake-Contract Act, S. 72^Acl XI of im, S. 6. 


[CIV. 


2 . 


the Co,.tract Act. a.id is cognizable by a SmallSui Sdrt * 

C.P.C., 1877, S. 53—Amendment of plaint. 

Tt would sBern tUt a pUint once returned for amendment, under S 53 of the 
C.I .C.. and amended, accordingly, cannot be again returned for amenkmeat 

Badr-un-nisa, the plaintiff, who on thelUh SeDtember, 1876 execut- 
hhD Rs" oon '‘■'h'"; ?' Muharntytad Jan promisi,!t to pay 

years, inslituted t;:p::;1ttuit™n ?he T oSer^rVD if]’: 

cnecleiendant Abdul Ghani. stating m her plaint(i) That shp bad 
paid tho deiendant Muhammad Jan, on the 20th June, 1878 at Mhha 
baJ, at his request Rs. 2D9, on account of the bond dated the im 

oniy'fis'292 9^0 ■ "niiHha?'tr"’l 1“%°" 

r7^R 7 n ‘ f ‘1® defendant Muhammad Jan had taken 

“o;® than was due rom her: and (iv) that on the 1st \pril 
18 1 7, she paid to the defendant Abdul Ghani Bs. 9 on account of the said 
bond as directed by the defendant Muhammad Jan, and for which he 

wrT^i She therefore prayed that “ (i) Rs 6-7-0 

T, ne’lS 7 R y ■'e^eived in excess on the 20th 

June, 1878, tofiether with interest at two per cent, per mensem from the 

21st June, 1878, to the 1st October, 1879, might be awarded tolled 

(ii that Bs^ 9 paid to the defendant Abdul Ghani at the request of the 

defendant Muhammad Jan together with Es, 3-3-0, interest from tlie 

R* October, 1879, might be awarded to her: (iii) that 

Es 20-8-0 principal and interest, might be awarded in all." On the 
return of the plaint lor amendment in respect of the relief sought the 
plaintiff amended it by asking that a decree might be passed in her favour 

for Es. 15-7-0, principal, and Es. 5-1-0, interest at twentv-four uer cent 
per annum, m all Rs. 20-8-0 ‘ 

REFERENCE BY THE JUDGE OF THE SM\LL 

CAUSE COURT. 

“ She (plaintiff) now sues for the refund of Rs 1 u 7 n 
mistake and Rs. 5 interest upon that excess: and Im'frame^ heTlf^ y 

plaint for money due upon a contract: I held that there is no coi tract 
ever m the case, that the relation of the parties fnMnHff ? ] ! J 
No. 1) is that of one having paid money to the other thrnnfti. 
a relation subsists, as pointed out by Sir Barnes Peaenplj- ^ fu 
ruling in Rambux Chittangeo v. 'IMoosoodim 

a quasi contract; and a quasi contract is no contac at aU Th T T“ 
Conkr^ provides for these oases in S. 70 , and by doing's^eoms to 


(1) 7 W. R. 377. 
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BADR-UN-NISA v. MUHAMMAD JAN, &C. [ALLAHABAD 


suggest that it recognises to the full the pi'inciple that they 3o not arise 
from any contract (see the heading of chapter V within which S. 70 falls). 
I further held that the words which grant jurisdiction to this Court, 
‘ money due on bond or other contract,’ cannot be enlarged to include 
money due on relations resembling those created by contract. 

“ The pleader for the plaintitl urges on the other hand that the 
obligation in this case rests upon an implied contract and that the claim is 
therefore cognizable. 

“ At the same time he contends that, if overruled in this point, he 
may be allowed to amend his plaint into one for damages or compensation, 
in which case, following the ruling of the Hon’ble Court in Agra Savings 
Bank V. Sri Ram ^Jitter (1), his suit would be cognizable by this Court. 

“ Defendant, however, objects that such amendment would alter the 
plaint into one of another and inconsistent character, and it seems to me 
his contention is right. 

“ In the original plaint he would be suing upon a contract, in the 
amended plaint upon the breach of a contract. The distinction between 
a contract and breach of a contract as causes of actioti seems to me to 
fall under the words ‘anotlier and inconsistent.’ 

“ On this point I am, however, doubtful, and I have therefore deter¬ 
mined upon referring both points for decision.’ 

The questions referred l)y the Judge for the decision of the High Court 
were as follows : *' (i) Are cases falling under S. 70, Act IX of 1872, 
cognizable by a Court of Small Causes ? Ci) Can a plaintiff amend a plaint 
for money due upon an implied contract into a plaint for damages arising 
out of breach of an implied contract ’? ” 

JUDGMENT. 


[673] Straight. J.—This is a reference under S. 617 of Act X of 
1877 by the Judge of the Small Cause Court, Allahabad, in respect of certain 
questions of law that have arisen in a case before [674] him, in which one 
Badr-un-nisa is the plaintiff and Muhammad Jan and Abdul Ghani are 
the defendants. It appears that the plaintiff was the obligor of a bond 
for Es. 200 of which defendant No. 1 was the obligee. On the 1st April, 
1877, at the request of defendant No. 1. she paid to defendant No. 2 the 
sum of Es. 9, on the understanding that it was to be credited to her in 
the amount due from her on the bond. On the 20th .June, 1878, the 
plaintiff, upon his demand, paid to defendant No. 1, Es. 299 in satisfaction 
of her debt to him. It now appears that she has paid over and above 
what was actually due from her Es. 15-7-0 and it is this amount she 
seeks to recover. 

The questions properly arising on the Judge s reference appear to be, 
—(i) Does the plaintiff’s claim fall within the terms of S. 72 of the Con¬ 
tract Act? (ii) If it does, can the plaint as filed be altered from its present 
shapeto meet the case, without contravening the directions of the proviso 
of S. 53, Act X of 1877 ? (iii) If not, does the plaint upon its face suffi¬ 
ciently disclose what the suit is for, so as to enable the Judge to treat it as 
one for damages without doing the defendant injustice or taking him by 

surprise? t> n l • 

It appears to me that the circumstance of the Es. 9 having been 

paid to defendant No. 2 in no way affects the nature of the plaintiff’s 

claim. She ought to have been credited in account with that sum by 

defendant No. 1, but she was not. and consequently, when she satisfied 

(1) 1 A. 386. 
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Ms demand of Es 299 on the 20th June. 1878, and paid Es. 15-7-0 too 
much, her cause of action arose. The suit falls directly within S. 72 of 
the Contiaci Act and, the plaintiff having paid this money bv mistake 
and he defendant having refused to repay it when requested'to do so! 
the plaintiff is entitled to recover it from him. 

JuRiSDic- , ^ the second point the plaint as originally framed no doubt 

- to F. i ’ ^"“tract. According 

uiglish pi ecedents, suits for the recovery of money paid bv mistake 

aie founded upon the faction of an implied contract and promise to pay 

superseded ibis 

faction of implied contract and promise, and [675] the re-payment of 
monej by a person to whom it has been paid bv mistake is by S. 72 

wddrT' r ' perform 

sii nf damages. The 

dp L Lni-present case therefore is for damages against 
defendant No. 1 and defendant No. 2 can in no wav be a party. The 

1879. and was returned 

foi amendment wi^thin twenty-four hours on the 19th October. It was 

{ur^u oonsiderable doubt as to whether it is competent now for 
fui thei amendment of the plaint to be made, if it bs necessary. According 
to the terms of S. o3 Act X of 1877. it was returned for amendment “ af 
the fust hearing, and w-as amended within the " time fixed by the Court.” 

in is now too late for any further alterations 

n its shape to be made, but as tiie view I entertain upon the third point 

obyiatesthenecessity for any amendment, it is unnecessary to express 

any deteiminate opinion as to this. It appears to me that the plaint in 

sufficipnfT aitbough it may be inartisticaUy framed, indicates 

nf D 1 J 7 what the suit is for. It shows clearly on its face that a sum 
of Es. 15-7-0 IS demanded by the plaintiff of the defendant, and as the 
application of the Contract Act determines the cause of action and the 
precise nature of the relief to be asked under a state of facts such as 
exists m the present case. I think, without infringing the provisions of 
os. OU and 53 of Act X, the Judge may take cognizance of the plaint as 
one for damages and dispose of the case under S. 6, Act XI of 1865. 

As I have already remarked, defendant No. 2 must be struck off, and 
fae will of course be entitled to his costs. 

Spankid, J.—I concur. 
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Feb. 28. 


FULL BENCH. 

Present: 

S/r Bobert Stuart, KL, Chief Justice, Justice Pearson, Mr. Justice 
Spankte, Mr. Justice Oldfield, and Mr. Justice Straujhi. 


Full 

Bench. 

2 A. 720. 


Ram Prasad {Defendant) r. SuKH Dai {Plaintiff}, 

[28th February 1880.] 

2 A. 720. 

Declaratory suit-Consequential relief—tn ; • - 

C.P.C., im, S. m^Court-fees L WO 9 ? / ‘f/ ^ro^eriy- 

vimjees Act, im, S. 7, cl. 4 (c) and Sch. 11, Art 17 III. 

A suit. UDder S. 283 of the C.P C bv a ohintiff • . 

property, attached in execution of a decL f or fdi “ immoveable 

u oi a aecree, foi a declaration of his right thereto 
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and “for protectioa of such proper y from sale “ Xf b 

relief: the plaint or momoraudum of apppil in such a 
stamped under S, 7. Cl. -1 (c) and not under Sch. U- Art. 17. HI of the Court tees 

[Overruled, 16 A. 308 1312) (F B.) ; F.. 12 A. ^29 '163) (P3.); R.. 

*■ C17), 31 C. 511 (515), 31 B. 73 (77) =8 Bom. L.R. S85 . D.. 20 B. /dh (KiJ.J 

ORDER OF REFERENCE. 

StuaET, C.J. and Sl'ANKIE, J.-" Findine that the rulings of this 

_g A Mq 168 of 1879, decided the IStb May, 1880 (1). b.A^ No. 

296 of 1879; deoided th^ ddth July, 1679 (l): S.A. No. 331 of 1879 deeded 
the 22nd August, 1879 (1) : S.A. No. 384 of 1879, deeded ‘he 1st August 
1879 (l)-are contradictory as regards the principle on which couit-fees 
are payable in suits under S. 283 of the Code of Civil Procedure, and that 
some of them are opposed to rulings of other High Courts—/at 

GiH y. Gr^sh Ckamlr^ iluti (2): TImkur Dm stk of 

Biisain (3): Eadur-im-nism Bihi v. Karim-un-msm Khatm (4). Bank of 
BhidiJan V. Prcmchand Haichand (5)-we refer for the consideration of 
a Full Bench the question whether court-fees are PuyaWe in e““h 
.Lder Cl. iv M, S 7, or under Cl. hi, Art. 17, Seh. ii. Act VII of 1870. 

JUDGilENT. 

nooi cti' 4 ht C .1 —Since this case was before Spankie, J., and 

myself l ire haT'a^liportunity of perusing the plaint and it cannot 
be'^doubted that by it, not only a declaration of right but that ooiisequen- 
tW reM is also prayed for. And I may observe that in my opinion the 
plaintiff was quite entitled to frame her suit in tins form and was in no 
way bound to^await the eventualities of a mere declaration of ‘''Sht ■ and 
she appears to me to have wisely considered that her ““t 

sSs tow^Suk^DaHte^ pWnW ‘he liouse, which is the subject 

“fT'i.qf, hei-right bo establislieu m rebpect oi cue saiQ 

O, thi ..id hdd.e, Vdldin, Rs. 1.333-&-4, 3y virtu, of 

£ :i 3 .1.3 a. 36.1, a.,.h, '"' 5 ,Er“h.". 

£ it:.i£r.:£MSrrt.‘s:=?t; s - 

"■'sr. „ 3 «"»" ■£."'£:.££• “K! 

by thi8 or by any other of the Hig 

those P""‘f‘I1“Xct ooListence with the opinion I have 
correctly decided and to be m scr flvceotine the ruling by 

formed and stated in the ‘ piaf (6i, for in that case 

Pearson, J., and Turner, J., m C j^e decision 

•aU that was prayed for was » "“L jg 74 ^hakur Din Tiwary v. 

i (3) as also the r'nlLes by the Calcutta and Bom- 

Nawab Syed Ah Htisatn ( }, conclusive, 

bay High Courts are as satisfactory as t ae> are w ^ _ 

-. ,.f O Jfia ( 3 ) 21 W.R- 340. (4) 19W.R. 18. 

(1) Unreported.^^ ^ Wn W.R^ ^ ^ ^ ^ ^3 ,,, 1 4 . 350 . 
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would seem that' the° pkiurasked toron^ ‘‘ 

the plaintiffs right to the property .n que 

succeeded in obtaining a decree decIatatorv''of^V°'*- P'amtiff 

strength thereof aoplv to the Pniirf ov I ^ 

property from attaZe^t and ?o LfutTolrocee/f 

As, however, he was so ill-advi<?P^1 in ° the sale thereof. 

quontiiil relief which he did not need M 

passed in the suit, it is imnossihlp M h 11 ru"'?means of the decree 
nature described under letter c Cl iv S V f 

"uci:^ “ ::t ^ tii^ c 

suftfrttk^e'^rndtrereT''^^'’^'"' P'-aye^'t^lIer Ire 

no scope rat“r^^"“‘“' " 

Spankie, J.—I concur. 

sougW tE'a'^'cTJm? to ‘he relief 
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appellate civil. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


The Secretary op State for India in Council [Defendant) r 
SHEO Singh Sai and another (Plaintiffs). [1st March 1880.1' 

2 A. 756. 

Master's liabilili] for fraud, of servani-Coniributory negligence. 

■ H against Government for breach of contracr xvh^tu 

imp bed, the plea, that the Government is not Hable for the fr-A "a"?''"* 

of Its servants outside the scope of their dishonesty 

such fraud or dishonesty is carried out an/eff™.”Va sustainable, when 

Government to the plain',iS has been onL u'dert nt,d ft" ‘fa 

the raud may have had its ineeption before such aclnowtdgmert ® ’ though 

such negligence >s^indu^ced^>°“tTowa°sLr^^^^^ successfully urged, when 

seeking their service within the scope of theiJ duties^ plaintiff 

JUDGMENT. 

of MeH afrISL7Th7&ir“o°of s?f 

over to the Meerut Treasury on S hS hj SlVlISa 
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oa the 12th August, 1872. They further ask alternatively for other notes 1880 
of equal value or for the equivalent cash with interest at four per cent, 1, 

from date of last payment. The lower Court decreed the claim and the _ 

defendant now appeals. , .. i ^ 

The facts of the case, which are not disputed, appear to be as 

follows :-The plaintiffs are Commissariat agents carrying on business in 
the city of Delhi, under the style or firm of Sheo Singh Rai. Nibal Singh. 

On the 12th August, 1872. they sent by the hand of their gomashta. 

Sumaiv Chand. nine Government Promissory notes of the value m all of 
Rs. 18.000 to the Meerut Treasury office, in order that they should be 2 A. 756. 
forwarded thence to Calcutta for cancellation and conso idation into one 
note. Ac that time the regular Treasury Officer. Mr. Billmgs, was absent 
on leave, and one Bahu Kali Charan, Deputy Collector, was holding 
in his stead. Employed in the office in the capacity of chief eleik 
was a certain Muhammad Husain, and it was his special duty when 
securities were left there for transmission to Calcutta, to see that they 
were carefully packed and despatched, as speedily as possible, and to pre¬ 
pare the necessary forwarding letter that had to accompany them. 
Muhammad Husain had been for many years in the Government service, 
and the most perfect confidence was reposed in him by his supe¬ 
rior officers, and those wlio were acquainted with him or had to come in 
contact with him in business matters had entire faith in his mtegnty a,nd 
honesty. It was to this man that Sumair Chand delivered the nine 
Promissory notes on the 12th August. 1872. The following is his ac_ 
count of what then occurred: Muhammad Husain then made a mark 
on the notes and then I signed for Nihal Singh: Muhammad Husain 
himself wrote something, or he caused some other person to wute some¬ 
thing. on the notes, and then he had the interest paid o me: onthes^me 
day he again asked me to sign the notes at anotlier place, ^^hlch he said 
was required to get the notes consolidaicd : these too I signed for Nil a 
Singh : then he asked me to remain outside and that he would do ^l that 
was required; after some time I was called 
gave me a receipt in [758] English." The ‘‘K 

ffir the nine Promissory notes, and hears the s'g^ature of am 

Treasury Officer" In ordinary course it should take fiom ten to fifteen 
dirs the notes to tVe Puhlie Debt Office fa entt. r.. eaj. 

oellation and to get back the consolidated note. 

August, 1872, Sumair Chand called on two or hree occasions at the 

Meerut Treasury to know whether his note f 

occasion his inquiries were answered by Muiaini .Unni the houin 

that it liad not been received from Calcntta. Somewhe e about the begin¬ 
ning of March 1873, Muhammad Husain absconded, and on the 31st of 

1,1 u 1.1 ri *-^.1 whicli had been received from Calcubba> 

that month a consolidated note, wnicn nau .. 

for Rs. 31,200, was handed to the Pla-nUtfs but " f 

Rs. 48,000, as shown by the receipt ’ wTth the 

was necessarily ab once awakened and inquiry \ < Qumair Chand to 
following resuj. Two of the nine notes -d^e ovoi by Suma.r^Chand^t^ 

Muhammad Husain, numbered 0178^ , , , 

Rs. 5,000, had never been the blank’ indorsement of 

misappropriated by he tokingjdva g 

the name of N'hS'lSingh by Sumair O words “ Sold to 

thaL“'ain5'k:Con1hrothe^und^ 
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tion, acco™,.«:.lj'bj. ™nv“]ing fetefatgnedty" M.” BUr "f “"h°‘h'i 

!“red a new nreln^Sr'' ZS 

itr['7sgfk"„:w5jiiiLr^^^ 

the first class issued a most H ^f ''‘P'‘'='''>' °f ‘‘ Magistrate of 

;3'ic?£Sr~ 

mi^mm 

^re re'^red This f™"'. 

Stttr-' P' third t'tietrh'rnam: 

Ausul!’"l87a'’!!!d tf "I"'’ P" ‘ha 17th 

Th s K j- t TPP“' amounting in all to Rs. 21 165 ” 

Jeainlt 16 ^r “’P defendant now appeL 

sfn the^! t°'T° °'’ ‘"’P (i) That the plaintiffs, in the per¬ 

son of their agent, were guilty of ooutributory negligence' (ii) That « 

maser IS not liable in damages for lessor injury sLS'tinwhIhe 
ployient.* “ P'P‘ “"p pp''''“‘ "'■‘hoot the scope of his em- 

Both these points were urged at great length on the hearing of thio 

appeal by the Senior Government Pleader, and manv Pnlll.h 

-American authorities were cited, under both heads of argumr^ But 
upon a close and careful consideration of all the facts in tho ofs ' ■^ ® ‘ 
pears to me that the contention for the appellau procee< d t a to “ 
misconception of the real nature of thrsuit fm- wh; i t PP“P*e‘e 
Subordinate Judge is primarily responsible in rl ? ^ ““P 

error in dealing with the [760] question between tho 

by the law relating to bailments The nino P Parties as governed 

made over to the Meerut Casury for an? omo '™^p 

accomplishment of which they were to be\ot Purpose, upon the 

of aceordiug to the directions of the bailor On°th ’P‘'"’'P«,'3isP“sed 
unconditionally surrendered, when thev we™ ‘'’p/“"‘ t'lti'y' ‘hey were 
Chand lor oancelment, and the effect of the,', t Sumair 

Meerut is the same as il lhey had le™ 

the Public Debt Office at Calcutta and handfd^ovel th:re.*^‘t“thol: 
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::r=:s='f; H a;;;. 

the authorities to deliver one consol.dat 

course. Conseiiuently, I do no ■ . . ^ jl .g a contract 

two notes in tl.e defendant for the i.lamt rt ^ ^,c,c entitled to 

value of Rs. 48,000. iiio pieseni. ^ r .,.,i .licr-h u-cQ his obligation, 
damages on account of tl^e amount b\ which the note 

and the measuie of those ‘ , interest Regarding the case 

for Es. 31,200 falls short of Rs. 48,000 are 

in this light, it IS j" claim. The authority of Balm 

in any way an answei to tlie pi- .........p^fioned and if he chose to 

Kali Charan to bind the Govern.nen .s tm lue. oned 

contract [761] it into a J “‘ti™ plaintilfs. It 

that is a matter winch f,tv of the greatest negligence 

13 perfectly obvious, tliat Kali Clia , ^ properly indorsed 

in not verifying the nine notes nml seeing both in 

before he gave his receipt. be had the key. and m 

failing to lock them up ‘ requiring Muhammad Husain to pre- 

forgetting their receipt and in not ^ mck them for trans- 

pare the forwarding letter (or .^ems to me to establish 

mission thither. Tne evidence of- I • conclusive way, and had a 

the negligence of the Treasury m i 

bailment been established. m-orwholrning case would have 

the loss of the two notes. I think an 

been made out against the I*" ' itjon \a the public service are, 

departments and offices m a supei P j . ^jy largely on the 

from pressure of business, necessarily 7‘",hould never be 

good "faith and honesty of subordnm^^^^^^^^ 

disposed to draw the lino ^ they ought or ought not to have 

under this or that state of circumsta ’ is one tiling, blind and 

done. But reasonable ry^'^ be accepted in 

careless trust is another ; ®. .,, 1.1 never be allowed in extenuation 

explanation or excuse, the other s ^ handles unlimited 

or relief from responsibility. .-‘•^^.^Vnurs of business, but no employer 
sovereigns and bank notes during t ...-udence would fail to have his 

exercising the most ordinary ^ of each day and so kept until 

cash and securities locked up at ° . jgg would afford unreasonable 
banking hours recommenced, io uo advantage, the employer 

temptations, of which were the cie liability to third parties 

flhould not have the benefit to escape from tne^.i^ 

<or any loss or damage they nmght » e y misfortune to be badly 

In the present case the Government had 
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_ Sion over a subordinate, who took adfantage oT he- ftndsupervi- 

^ intf "" and forgeries^ T 

nference is irresistible, that, but [762] for fh 1 laxifv of f " 

tho Meerut Treasury on the part of Babu Ka li Ph ^ administration in 

never have been stolen nor thp for^ • notes could 

and such being the case it imno lie tn 

mattei- for regret the plaintiffs' dal^ sh^ir""^ remarkmg, that it is a 

much less that a countercharge of IntHhlr ' r™ 

I should have unhesitating v 

case to establish it had hLn ml l,.r inclusion, that no sufficient 
ping into a Government lee can harL t 

he will be made the victim of fraud and mi' ^’^Pucted to anticipate that 
employed there. On manv nreTnl ”'.®‘'®P‘-8sentation by tli^ officials 
interest on Promissory n^s L maT' 
through Muhammad Husalr and td ak!'" 

consolidation and always without mic A *■ notes to liim for 

know now, but frorthc site of hinr”i“‘'®' «hat we 

delivery of the notes, that the oondM^t of Sum"'' ®pf time of the 

and looking at it from this point ofriew I 

deuce of co-operative negligence as womm ’^ “ *“*' u"' 

“ “:r: r?" ■•"• 

suit is itTOpeily oiirfor'’bl^'h'il^Llf.l!,f l"® Is'les'eat pointed out, this 

defendant to discharge his obligation fn aiJ^ ^®^son of the failure of the 

Court, and in a^r^r To^'t^ p” n’tl^retj ^ 

plaintiffs in the nine notes was deteLined wten”th ‘'’® 

part of the defendant to del’ivei^an enuivXnt" undertaking on the 

reasonable interval of time was to^he L ^ security after the lapse of a 

intents and purposes, the notes had been rXted into^he '"‘J 

Government, and that all ri.rhf m /a,, * eaucea into the possession of 

with bv the plaintiffs Whether th^v ^ parted 

was indifferent to them ft at fn7t7rcare of or not 

their oiScial receipt, they were entitled to d S" P™®“‘'‘-[763jtion of 
Es. 48,000. Such being^Te view i elertafo oTi' “ote for 

that this appeal should be dismissed with costs Bu?7h ^ 
amended from the shape in which the relief has I,? ‘>P 

Court, so as to declare the plaintiffs to d 

to be the amount of the two promissory notP<; f P^'^‘n”nn t^amagea 

of the uasrhy'^liiraWeSTea^^^^^^^^^^ - ‘”0 -w taken 

appeal with costs, and in amending the decrL oft’he'''l‘^ '^e 

manner proposed by him. ^ ® ^ Court in the 
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Present: 

Mr. Justice Olcljhld and Mr. Justice Straight 


[ALLAHABAD 


1880 

March &, 

Appel¬ 

late 

Civil. 


2 A. 763- 


Naesisgh Das {Decree-holder-) v. Nauain Das {JudtjmcM-debior). 

[5th iliU'ch 18S0.] 

2 A. 763 = 5 lod. Jur- 269. 

Execution of decree—Liviitation-Act XV oj iti?7, Sch. II. Art. J79 (2). 

The words “appeal’'and “Appellate Court” in Act. 179 (2) of the Limitation ^ 

Act 1877 include appeals to the Privy Council. So the period of Limitation for 269. 

an appUcatiou to e.cLte a decree of the Hii>h Court from which an has 

been Referred to the Privy Couucil, begins from the date of the order of the 

Privy Council. 

[R.. 7 0. 620 (624).] 

JUDGMENT. 

[761] Oldfield, J.—I hold that the decree which is now being exe- 
oated >3 the decree of tl.e High Court (1), aud the law of limitutioa which 
will govern the case is Art. 179 (2;, Act XV of 1877,— (Where there has 
been an anpeal), the date ol the final decree or o^er of the Appehato Court. 

In the ease before us there was an appeal to Her Majesty m Counoil who 
affirmed the decree of tl.is Court, the date of the order on that app^l 
being 12th August, 1876, and the present application (2) is within time from 

fsee no reason to doubt that the words “ appeal" and "Appellate 
Court ” in Art. 179 (’2) are intended to include appeals to Hei Majesty m 
Council, since we find that tliese appeals are made the subject of legisla¬ 
tion in the Act, which in Art. 177 provides the limita ion for the admis¬ 
sion of such appeals, and in Art. 180 provides the limitation 
orders of Her Majesty in Council made m “"''f 

it otherwise and were appeals referred to in Ait 179 (2) lestiioted to 

appeals preferred to the [765] Appellate Courts m India, a pa y who had 

appealed to Her Majesty in Council from a decree of “ 

would be in a worse position, in respect ol the limitation 

of bis decree, than a party who had appealed to an Appellate Conit m 

I would decree the appeal with costs and set aside the order of the 
Judge and remand the case for disposal on the merits. 

STEAIGHT, J.-I am ol opinion that the decree wh.cdi 's "ow pjo- 

posed to be executed is the decree of the Hig au matter is con- 

1871. and that the law of limitation which govern ^hema ter,s 

1. A,, m. A.i«air .’i .b.“ ™“ 

During the pendency of that appeal, time not un 

Umitation only began on the passing d ^ was made on the 15th 

cation by the decree-holder, appella^ be 

My 1879, and is therefore wito 

words appeal and Api» those appeals made the 

appeals to Her Majesty .*? k f An- 177 provides a period of 

Bubjeot of legislation in Act XV, which by Art. 177 proviaes a perioa oi 


(1) dated 18th August, 1871 


(2) made on the 15th July, 1879, 
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1880 
March g. 


[CRIM. 

,r.uri“ rsi,. irr - 

Ansio Kmkcr Ghosc Roy v. Bit/roda Kant 

Conlaii ic arguing this matter hfifniP f . ^ ^ ^r. 

that arose there related to -Vet \IV of fsS* ^*1® question 

in Act IX 011871 thl 

last sentence of Art. 180 So Z aTthlt t " 

».*. .h..„ A, .ssrj-srs rr: ,t 

CRIMINAL JURISDICTION. 

Present: 

s-r Bolen stuan. Kt. Chief Justice, and Mr. Justice Spa,Me. 


Empress of India v. O'Brien. [Sth llai-oh 1880.] 

_ 2 A. 766. 

CRIMINAL 5^. 

he must have known was likelv to 


TION. 


2 A. 766. 


be must havo kno v„ ; caused his death, and which 

the ofleuce committed «Vs g ievouXrt bn^ 

S. 304-A. Held, also that th?Xn.. i ^ mentioned in 

the act was not done with - 

[R., I A.W.N. II., 3 A. 776 ,773) = . A.W.N. I.,., I .VW.N. 103.] 

OEDEE OF THE HIGH COUET. 
was ft th] S^the offeTo?:, ^hlThe'^s rvictedrdf't 

September. 1879 the aL'^ased O'Brien a'd a^om n on nl: tr 
were dining at the house of a friend in \ffra within fhoR . bhailmg 

Eailvvay lines, and about mid-night they sallied forth walSToward^tte 

Sit, fr naS^r^i^ ‘ 

the fare was prepaid. O’Brien and Sharlino tk’ 1^"®’I-'Unless 

where an ekka was standing, and presuming^ tlnTirh ^'^'^ “"i 
who was sleeping on a charnov closrhrm.fo f- 
them have the ekka. This man Is N^Ihu H “ 
ed that the ekka did not belong to him and 

that he was ill. Hereunon O’Rrion r< \ ■ 1'1'6 same time 

assault on the person of Nathu which and committed the 

charpoy about,'^^ausing the decealfd to 

him on the side or on the ribs wi h a si f kicked him, and struck 

thus received he died very soon after ° ‘ke deceased 

[767] mortem examination states t^at tf^de P°=‘ 

ruptured in four places in its outei surfat one of 
very deep, e.xtending to the inner snrfl.1 f .a . ^ 
appear that the assault by the aeensed L M 

- - klathu w as of a very serious 

(1) 17 W. R., at p. 297. 

1020 



2 A. 766. 


CRIMJ EMPRESS OF INDIA v. O’BRIEN [ALLAHABAD 

nature rendering a fatal result inevitable. The Magistrate committed 1880 
O'S'n under sl 323 and 323 of tbe ludi^an Penal Cod^ bn the Judge mahoh 6. 

amended the charge by substituting S. 304-A, Indian Penal Code, to - 

Ss 323 and 325. The case was clearly not one of culpable homicide, and _ 

I 304 A provides that '•whoever causes tbe death o any person by doing CRIMINAL 
anv rash or negligent act, not amounting to culpable noniicide shall he Jurisdio- 
Dunished with imprisonment oi either description for a teim which may 
Znd to two vears or with fine or with both," and a plausible argument 
might be maintained to show that the assault bv O’Brien on de^'^s^ 

O’Brien td^r^rld' belrrconsidm that S 304 -a' has in 

rrler indifference as to ihe possibly or P-'obaUy fatal co-eguen- 

ces of his act, on the part of an oHender under it. and b. 3^o m mi 

opiniL more fairly and accurately satishes the re,uirements of the 

evidence I would, therefore, set aside the conviction under S. 30i-A 

and convict O'Brien under S, 325 oi the Indian Penal Code. As to the 

senteL I consider that passed by the Judge inappropriate and made- 

Quate and such sentence I would therefore set aside, and in lieu theieof 
quate, ana sucn se ^ a ^ O’Brien to one years rigorous 

I would ^ 100. or in default of payment of 

SSSsst 

as his been paid and exceeds the line now imposed will be returned to 
the accus^eT^ ^ yVe had issued 

reltd tut he“harnot°ap^rrer He his been convicted of having 

Sessions altered the charge into one ^ 

sentenced the accuse to pay a f n o, R . 3 
rigorous imprisonment loi six niontus. j- 

drawn to the case, and to the facts as found 

S. 304-A appears ,Je that the medical evidence 

by the Sessions Judge, ihe cucumbun tho accused’s 

established death by rupture cl the spleen not^ mduce the accused s 

act to one of culpable ^s act ng wfth the consciousness that 

down (1) that culpable rashne=,s is a g 

the mischievous and illegal actor has taken 

that they will not. and often ' V., The imputability arises 

sufccient precautions to prevent tlieii 1 PP^ , negligence is acting 

from acting despite the ^---^.HlogaW effect will 

without the consciousness that ^^e actor has not exercised 

foUow. but in circumstances ^ if he had. he would have had 

he caution incumbent upon the civic 

duty of circumspection.” , done with the in- 

There is no reason to doubt tha accused 

Untion of causing death, or of „or was the act done 

knew was likely to cause tbe death of the oia »__ 


(l) in 7 II.H.C.R. 119. 

1021 
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1880 with the intention of causing bodily ininrv in ih. ^ 
march 6. ■“'“■■y intended to be inflicted snfficien 7n the La“nAr;“" f 

^ — act was so imminently dan “erol’ That know that his 

Criminal death or such bodily injur/ arL hkelv i n P^b^kility cause 

JDBISBIC. ‘ko-fore, of culpable hoL'o'idr wL t^c mm^d “ But ? iMt"' 
there can be no donhf fhof « j <JDjmictea, iJut I think fchat 

tarily causing grievous hm t He “““““ the offence of vclun- 

— and inflicted ah" rtw Inch not onlv eTd 

2 S. 766. his death, and which he must hav^ i ® aotually caused 

did no worse injury. The fact tl,?t he if it 

alter the nature of the act [7691 commiH^^ intoxicated at the time cannot 

Penal Code applies strictly to thl ca”e '' 

under S. 325 ofth^PM^af Cod™'^'cn ”°d “““''iot accused 

of the attack and the cire^amstan unprovoked character 

which is not sufliciently ounished by afTne™*!'’® te me one 

G. W. O'Brien to one vZ-', ,1 ^ I'™uld sentence the accused 

Bs. 100, or a further period of th S imprisonment, and to a fine of 
much of the fine if naid Miato f rigorous imprisonment. So 

to the accuser’ ' P™P»®^<fi should be returned 


2 A. 766. 


1880 
March 8. 

Full 

Bence. 

2 A. 723. 


FULL BENCH. 

Present: 

Sir Robert Stuart Kt Chief Justice, dir. Justice Pearson, Mr Justice 
g Spanhe. Mr. Justice OldfieU, a,u i Mr. Justice Straight. 

Empress of India v. Easi Kdar. [8th March 1880,] 

n , ^ , 2 A. 723. 

, PcH(tl CodCf St 370^SlcvcTy, 

slaves, or to treat them in a^n^ay^b^t k'^nSons'isS^ position of 

Where the accused obt^ioed possession of a. mapf-rai^ /*• i t 
false pretences and disposed of her to a third nnrcA f of age by 

marriage, and the girl was revived also witi Z "i“i l* '’iow to 

Full Bench that the accused was not Ruiity of an offen^^ intention, held by the 
(H.C.B., N.W.P., 1871, p. 101, F.) ^ S- 370, I.P.C, 

[R., 7 M. 277 (279) = 1 Weir 356.] 

Ham Kuar having obtained Dosse*?*?!!^?! n( , 

about 11 years, and living with her uncle took f aged 

house of oneU'dai Earn, a/af by'car ai^tl^'lA®^?^^ ‘ke 

brother, with a view to marriage, for Es 4 and 

Deoki was a Jat, whereas she was in fact'a Garth, alleging that 

convicted Earn Kuar of an offence under S 3 0 of 

Code. of the Indian Penal 

OEDEE OF EEFEEENCE TO THE FULL BENCH. 

to the conclusion, as at present adv/sed^tl*u1l^ ^ 

of the Penal Code ought not to be mMntafned couviction under S. 370 

said that there was in the transaetinn i cannot, I think, be 

girl as a slave. The section was not in mv 'iisposing of the 

opinion, intended to apply 
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to such A case as the one befove me. Bat I have [725] found a decision 
of a Bench of this Court, which, tliere can be no doubt, supports the , 
view taken by the Sessions Judge in this case. The decision ™hich I 
refer will be found in the volume of this Court s Reports (1) foi 1871, and 

^'The learned Judges in that decision remarked that it was urged 
that to constitute a person a slave, not only must hherty o ^^tion e 
denied to him, but a right asserted to dispose of his life, his 
bis property. It is true that a condition of absolute slaveiy would he 
so detined. but slavery is a condition which admits of degrees. ^ Per¬ 
son is treated as a slave if another asserts an absolute f 
his personal liberty, and to dispose of bis labour against his "°- 

less that right is conferred by law. as m the case of a parent, or guaidiap, 
or a jailor. It appears to us that the appellant asserted a right restrain 
the liberty of Musaramat Paigya, and to dispose of her labour, ^nd that 
she was detained in his house as a slave.” In Uie present Sessmns 

Judge seems to have had this judgment before him and as w^s the 

decision of a Divisional Bench (although at present I th^ 

S. 370 meets either tliat or the case now before me). I 

dispose of the latter, without asking for the opinion of a Fnll Bench o 

fche^Court on the subject. I reserve for the present any 

my reasons for thinking that S. 370 does not apply to the oi^ij on- 

cumstances of kidnapping and disposing of young 

either to be their wives or the wives h r /..riro’uld be 

mistresses, as the case may be. It is desirable that 

placed befove the Court with as little delay as possible mceiv" 

Criminal Revision arc pending, which would be disposed of on my loceiv 

ing the Full Court’s judgment on the point submitted. 

JUDGMENTS BY THE FULL BENCH. 

Stuart C J —The conviction in this case under S. 370, Indian 

PeuAfcoJe ’cLot to,- a momout stand. The o«-ce > Any appoAVs 

to have been one of kidnapping ov ’T ‘"j," L 

element of the legal conception of slaveiy o MnQinn r726l that 

The Judge in cLing to his utterly mistaken cone us.on L7Z6J that 

Deoki had been treated as a slave within the legal 

status, was probably influenced by what I inns ■ y ■ Sikmidur 
ruling by a Bench of this Court in the case ot " 

BukL [2). That was indeed really a much f';'7"eer ,v buf o? kid- 

present, and jt it too 7;® dfflcult to understand what is 

napping or abduction. It is ®^®®®"*”^‘y^. provides that “ who- 

meant by S. 370, Indian Pena o . disposes of any person as a 

rvVTatr mcei™rord;taiL;gai^ his will any.person as a slave, 
staU’ Z ;TnS'erS imprisonment o'/ither desert.™ ^ term 

which may extend to seven years a^ossible tact within the 

appears to assume the condition oi sia\ y l, jonored bv the law 

cognizance of the law. but such a condition .s as much g- 

of this country as it is by the law of England. A sla^ is a c 

out any rights or any status having absolute power of 

perty of another as a mere cliattel. the h g^^ 

&irbefng' r:;:nstwe"^:; any l egal authority. Such is the 
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determinate and fixed condition of the slave, and it is not as ruled in n. 
above case, a condition capable of degrees. ' “ 

But such a position for any human being under the Government of Tndl. 
was utterly repudiated by an Act passed in 1843,Act V of 1843, enti led^"Au 
Act for declaring ana amending the law regarding the condit on o slave™ 
wit iin the territories of the East India Company " And the rt v ie^^ 
a short one, containing only four brief secK; provides as f’olW^ 

or decree or order of Court 

01 for the enforcement of any demand of rent or revenue, sell or cause 

to be sold, any person, or the right to the compulson 'lair or ser! 

01 shuei> 2. No rights arising out of an alleged property in the 
peison and services of another as a slave shall be enforced by any Civil 

Comp” V ■■ 3 ““'V' t’’® territories of the East India 

oomp,in 5 . S. No person who may have acquired property [727] by 

h.s own industry or by the exercise of any art, callinfor nrofession 

01 by inheritance, assignment, gift or bequest, shall be ^dispossessed of 

eh piopeity or prevented from taking possession thereof on the ground 

that such person or that the person from whom the property may have 

been derived was a slave. '• 4. “ Any act which would be a penll 

otlence if cone to a free man shall be equally an offence if done to any 

person on he pretext of his being in a condition of slavery.” There is by 

this Act a thorough repudiation by the law of India not only of the condi- 

1 estate whieh'‘co^^^'“" rights or interests 

sli^ fit ^ “ >n respect of it, and therefore, as I have 

bfs 3ra Ml P^' 1 ‘0 “nderstand what is meant to he intended 

b 8. 370, Indian Penal Code. The actual accomplishment of placing a 

human lieiiig in the condition of a slave could not have been contemulated 

inasmuch as the possibility of accomplishing anything unknown to the 

law cannot, be supposed to have been meant or intended ; S. 370 therefore 

can only lie understood as directed against attempts to place persons in 

the hlea ‘!’®“ that is inconsistent with 

the Idea of the person 90 treated being free as to his property, services or 

conduct, in any respect. soiviueis, or 

‘‘‘ ®™P'5’ ‘® been enticed away by the 

accused Earn Knar for the purpose of a marriage, which owing to an 

Ram K°“ 4Tri, ‘'‘‘^® P*“®’ Sb® t back 

mn r r'' ^ 1 . ®i’ ‘"uf/’T ®®®® ‘'’® “®"'''^S® have been carried 

out must be more than doubtful, as she herself states slie had previously 

been married to Nangha, a fact which in all probability was not known al 

the time to Earn Knar. But, whether that be so or not, it is perfectly 

clear that on the facts there not the slightest pretence for holdtng that 

any offence whatever under S. 370 was committed ® 

... 

for the purpose of becoming his wife T ‘ ^ ® 

Judge who made the refereLe to the Full Rpn h^ yea^med 

conviction of Ram Kuar under [728] S 370 Tndkn P 

be maintained. But I do not think fhni- Vi, ^.5 • cannot 

Queen v. mrza S^kundur m 

the clL“thS's'^'370 7 the Peial’cod"doefnot meel T ^ 


U) H.C.R.. N.w.p., 1871, p. 146. 
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The Sessions Judge makes the following observations in his judgment: 
“ Apparently by this section (370) the traffic in all human beings is pro¬ 
hibited, and when the substance of the transaction is an attempt to give 
a property in the person and services of a human being, that person is 
disposed of as a slave within the meaning of this section, whatever force 
the parties to tiie transaction may atcempt to give it.” 

The precedent of this Court (l), to wliich I refer in submitting the 
case to the Full Bench, appears to me to support ihis view. The learned 
Judges say that a person is treated as a slave if another asserts an 
absolute right to restrain his personal liberty, and to dispose of his labour 
against his will, unless that right is conferred by law, as in the case of a 
parent, or guardian, or jailor. This doubtless is so. But the Judges go 
further and say ; “ The offence of which the appellant has been convicted 
is we are informed one of which instances are not uncommon in this 
country. Children are purchased from their parents or strangers, and are 
brought up as domestic servants, having little or no personal liberty con¬ 
ceded to them. These children are practically slaves, and it cannot be 
too widely known that their condition is such as will not be tolerated by 
English law, and that persons who detain them in tlieir houses are liable 
to punishment under the Penal Code.” 

I have examined the records of Government with a view to ascertain 
the circumstances under which the section was framed. 

In the draft Penal Code published by command in 1837, in the 
chapter on kidnapping, except in Cl. 357, now represented by S. 367, there 
is no reference to slavery. The report, however, of tl^e [729] Commis¬ 
sioners recognizes slavery as existing. They say that they had collected 
information on the sul)ject from every part of India, and that the 
documents collected have satisfied tliem that there is at present no law 
whatever defining the extent of the power of a master over his slaves, 
that everything depends on the disposition of the particular functionary 
who happens to be in cliarge of a district, and that functionaries who are 
in cliarge of contiguous districts, or who have at different times been in 
charge of the same district, hold diametrically opposite opinions as to what 
their official duty requires. The result was that the Law Commissioners 
recommended to the Governor-General in Council that no act falling 
under the definition of an offence should ho exempted from punishment 
because it was committed by a master against a slave. 

It may be thought, they say, that by framing the law in this manner 
they do in fact virtually abolish slavery in British^ India. But their 
object was to deprive slavery of those evils wliicli are its essence, and to 
do so would ensure the speedv and natural extinction of the whole 
system. ” The essence of slavery,” they observe, “ the circumstance which 
make slavery the worst of all social evils, is nob in our opinion this, that 
the master has a legal right to certain services from the slave, but this, 
that the master has a legal right to enforce the performance of those 
services without having recourse to the tribunals. 

The Hon’ble Court of Directors in 1838 directed that the Government 
of India should lose no time in passing an enactment to tlm effect of the 
recommendation just referred to. Tlie majority of the Commissioners 
framed a draft Act, but Mr. Cameron differed from them, and afterwards 
the Commissioners again differed amongst theinsolvos in submitting another 
report on the subject in 1841. At last in 1843 Act V of that year was 
passed which carried out the original i-ecommendation of the Law Com- 
raissioiiers. The first section forbade the public sale by any public officer 


(1) H. C. R., N.W.P., 1871-. p. 146. 
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in execution of any decree or order of Court, or for the enforcement of any 
demand of rent or revenue, of any person, or of the right to the compulsory 
labour or services of any person on the ground that such person is in a 
state of slavery. S. 2 [730] declared that no rights arising out of an 
alleged property in the person and services of another as a slave shall be 

enforcal by any Civil or Criminal Court or Magistrate within the territories 

of tlio East India Cciupany. S. 3 provides that no person shall be deprived 
of any property whatsoever, however obtained, on the ground that such 
person or that the person from whom the property may have been derived 
was a slave. S. 4 enacted that any act which would be a penal offence 
if done to a free man sliall be equally an offence if done to any person 
on the pretext of his being in a condition of slavery. 

After this in 1846 the Indian Law Commissioners again submitted a 
report on the Penal Code. In clauses 426 to 438 of their report, the 
Commissioners refer to kidnapping and sale of children. In Cl. 435 they 
refer to Act V of 1843, and observe that the private sale of a free person 
for the purpose of being dealt with as a slave is not prohibited by this law. 
But as. under S. 4 of it, no person so sold could be dealt with as a slave 
against his will, it amounts to a virtual prohibition which may be effectual 
as regards adults who can avail themselves of the law, without any further 
provision. But with respect to children, it should be made penal to sell 
or purchase a child under any circumstances. I cm obtain no clue to 
what happened after this report. This recommendation in the report of 
1846 appears to have borne fruit, for Ss. 370 and 371 were prepared. 

_ Looking at the former law, V of 1843, and specially at S. 4, I con¬ 
clude that, so far as we are concerned in the case referred to, it would be 
necessary for the prosecution to show that the prisoner Ram Kuar assert¬ 
ed a right to dispose of the girl’s liberty, and under pretext of her being 
a slave sold her as such and to continue such. The case before us does 
not present any such features. The section, therefore, does not apply. 

The observations of the learned Judges in the latter part of the judg¬ 
ment in Qiceefi v. Alirza Sikiindur Biikhut (1) appear to me to go beyond 
the section. Ss. 365, 366, 367, 368, 372'and 373 seem to provide for the 
cases of kidnapping children, whilst S. [731] 374 declares that any one 
who unlawfully compels any person to labour against his will shall be 
punished with imprisonment of either description for a term which may 
extend to one year or with fine or with both. But S. 370 must be read as 
providing for the specific offence which it includes, i.e., (ij the importation 
and exportation of a person as a slave; (ii) the disposal of a person as a 
slave (and here the presumption is that the act is against the will of the 
person); (iii) the acceptation, reception, or detention of any person against 
his will as a slave, that is, it must be shown that tlie act done was dona 
against the will of the person, who cannot be accepted, received or 
detained as a slave. When these conditions are not seen in any case 
S. 370 does not appear to me to apply. ’ 

Oldfield, J.-I apprehend that the sections of the Penal Code with 
which this reference deals were enacted for the suppression of slavery, 
not only in Its strict and proper sense, viz., that condition whereby an 
absolute and unlimited power is given to the master over the life, fortune 

and liberty of another but in any modified form where an absolute power 
IS asserted over the liberty of another. 

Slavery had the sanction of the Muhammadan and Hindu laws, and 
a form of slavery was prevalent in this country at the commencement of 


W H. C. E., N.VV. P., 1871, p. 146. 
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our rule, and Mr. Justice Spankie, whose written opinion on this reference 
I have had the advantage of reading, lias abundantly shown that the law 
we are dealing with was enacted to suppress that practice 

To bring the act of the accused in the case before us within the 
meaning of S. 370, there must be a selling or disposal of the girl as a slave, 
that is, a selling or disposal whereby one who claims to have a property 
in the person as a slave transfers that property to another. 

But the facts in this case do not show anything of the kind ; no such 
right of property in the girl appears to have been set up by the accused. 
The girl appears to have come under the protection of accused when in 
the state of destitution, and she was given over to Udai Earn in order 
that she might become his brotlier's wife, the accused receiving a grati¬ 
fication for her trouble. The [732] facts do not, therefore, appear to me 
to constitute an offence under S. 370. 

Straight, J.—Upon the facts as disclosed in the judgment of the 
Sessions Judge, I am of opinion that the conviction of Ram Kuar under 
S. 370 of the Penal Code cannot be sustained. There is no sufficient 
evidence that the girl Deoki was * sold or disposed of ” to the brother of 
Udai Ram for the purpose of her being dealt with as a slave, or, in other 
words, that a right of property in and over her should be asserted by her 
purchaser in employing her in menial and enforced services against her 
will and by restraining her liberty. On the contrary, the proof appears 
to be, that the Rs. 4 and the bulfalo were given by Udai Ram’s brother 
under the belief that Deoki was a Jut, and his admitted object and in¬ 
tention in reference to her was marriage. Moreover, the moment it was 
discovered she was a Gararia, Udai Ram started to take her back to Ram 
Kuar and was only prevented from doing so by his arrest. Under all the 
circumstances, I think that tlio decision of the Sessions Judge should be 
set aside. 


APPELLATE CIVIL. 

Present: 

J/r. JiLsticc Pearson and Mr. Justice Spankie. 


Mazhar .\li Khan and another [Defendants) o. Sardar Mal 

[Plaintiff). [8bh March 1880.] 

2 A. 769. 


Bond for money - Interest — Penalty. 

Where the amount of a bond for money payable at a cortaio time, comprised 
the principal amount of the loan and advance interest thereon a. 2 per cent, 
per mensem up to the due date, a stipulation in it that, in default of payment 
of the whole amount on such date, interest at 2 per cent, per mensem may be 
claimed from the date of the bond, was of a penal nature. 


[R..9C. 689 (693), U M. 294.] 

Suit on a bond executed by the defendants in favour of the plaintiff 
■ 8th May, 1869, the material portion of which was as follows: 


on 

II 


the 


We Mazhar Ali andFazal Ali do declare that we have borrowed Rs. 1,650 
from Sardar Mal: adding Rs. 350 to this sum on account of future 
frifcerest, we admit that Rs. 2,000 is payable by us to the lender: we 
promise to pay that amount without interest at the close of the month 
Magh. Sambat 1926 (16th February. 1870); should we fail to pay the 
•mount of principal and interest entered in the bond at the time faxed, 
we will pay interest on that amount, viz., Rs. 2,000, at two rupees 
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per cent, per mensem from the date of the bond, in addition to the interest 
stipulated to be paid as above.” On the defendants failing to pay the 
amount of the bond on the due date, the plaintiff claimed interest on the 
principal amount sued for at the rate of two rupees per cent, per mensem 
calculated from the date of the bond to the date of the institution of the 
suit, uz>., the 2-3rd June, 1879. The Court of first instance observed, “The 
Court finds that the condition as to paying interest at twenty-four per 
cent, {per annum) in the event of default, from the date of the execution of 
the bond, whether penal or not, is not unreasonable: the rate is by no 
means uncommon, and though no doubt the terms of the bond, in the 
event of default as regards the period between execution and the first date 
fixed for payment, may now seem hard to the defendant debtors, yet they 
agreed to those terras with their eyes open : nor were they obliged by 
circurastances to take the loan : the bond shews that they took the money 
with a view to speculating in indigo, and no doubt they looked for a profit 
which would much more than cover the rate of interest fixed in the bond: 
the Court sees no reason why, because or when the defendant debtors 
failed in their speculation, they should be allowed to evade their agree¬ 
ment willingly njade. ’ The defendants preferred an appeal to the High 
Court. 

JUDGMENT. 

[770] Pearson, J.— The amount of the bond consisted of two items, 
vU., Rs. 1,650, principal, and Rs. 350, interest in advance at the rate of 
two per cent, per mensem for the period between the date of the bond and 
the 16th February, 1870, the date on which it was [771] stipulated that 
the whole amount of Rs. 2,000 should be paid. The provision that, in 
default of payment on the date stipulated, interest on the whole amount 
of Rs. 2,000 should be paid at the rate of two per cent, per mensem from 
the date of the execution of the bond was so far penal that in effect it more 
than doubled the rate of interest for the period above-mentioned. That 
penalty ought not, in our opinion, to be enforced. The rate of two per 
cent, per mensem is not so unusual as to be unreasonable. * 


PRIVY COUNCIL. 

Present: 

Sir J. W. Colvile, Sir B. Peacock, Sir M. B. Smith, and Sir B. P. 

Collier. 


On Appeal from the High Court of Judicature at Allahabad, North- 

Western Provinces. 

Hiea Lal {Decree-holder) v. Badri Das and others {Judgment-debtors). 

[9th March 1880.] 

2 A. 792 = 3 Suth. P.C. 761 = 7 I.A. 167 = 6 C.L.R. 561=4 Saraswati's P.C.J. 157=4 

Ind. Jur. 426. 

Proceedmg to enforce decree-Limitation-Act XIV of Ss. U and 20. 

exclusion of the time 

fnilloA ^ ^ plaiutili, or any person under whom he claims, shall have been 

dSifjn suit upon the same cause of action, bona fide and with 

nn hi f / ’ ^ jurisdiction or other cause, was 

unable to decide upon it. And S. 20 of the Act. which applies to applications 
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for execution, does not say that the applications to enforce or keep in force a 4 QOrt 
decree must be in a Court having jurisdiction. It must follow, therefore, that 

the principle of S. 11 m.ay be applied to S. 20. and that a proceeding, taken MARCH 9. 
bo 7 ia fide and with due diligence, before a Judge whom the party fton/i fide 
believes, though erroneouslv, to have jurisdiction, especially when the Judge 
himself also supposes that ho has jurisdiction, and deals with the case according- PrivT 
ly, is a proceeding to enforce the decree, within the meaning of S. 20. COUNCIL 

[F., 0 C.W.N. 150 {152) =2S C. 23S (-241); R.. 1ft B. 731 {736). 7 Tnd. Cas. 8S6 (889).] _ 


JUDGMENT. 


2 A. 792 = 3 


[793] Sir Barnes Peacock. —The question in this case is whether suth. P.C. 
the judgmeot'Creditors, who on the 14th of January, 1867, obtained in 701=71.4, 
the Court of the Judge at .\gra a decree against the respondents, were on ^ 

the 9th of April, 1874. barred by limitation from executing it. It appears _ 

that on the 3rd of December, 1868, the Judge sent the decree to the^-^^-K-Sbi-i 
Subordinate Judge of the district to be executed by him. and that on the Saraswatl's 
3rd of April, 1869, the Subordinate Judge struck the execution-case off p.c.j. 157=4 
the file. On 9th of April, 1874, the case was re-instituted in the Court 
of the Judge by the petition which has given rise to the question now to 

be determined. . . r. . i- ^ x t l 1 

[794] Between tlie 3rd April, 1869, when the Suboidmate Judge struck 

the case off his file, and the 9th April. 1874. proceedings were from time to 
time taken bv the decree-holders in the Court of the Subordinate Judge to 
enforce the decree, but the question is wliether those proceedings were 
sufiicient to prevent the operation of the Limitation Act XIV of 1809, 

S. 20. , 

It appears that on the 18tli February, 1870- an applif tion was made 
by the decree-holders to the Subordinate Judge to set off a debt of Rs. 1.300, 
which they owed to a debtor of the respondents, against so much of the 
amount due to them under the decree, and the Subordinate Judge made 
an order that the application should he granted, that the decree-ho de« 
should file a receipt for Rs. 1.300. and that the case should be struck off 
the pending file. On the 18th February. 1870. therefore, the Subordinate 
Judge made an order by which a portion of the debt, to the extent of 
Rs. 1,300, was satisfied. Subsequently on the 8th of January. ^n 

application was made to the Subordinate Judge to son acei i ca 0 0 le 

decree to the Political Agency at Indore m ^ 

be executed there, whereupon he made an order that the 8 

requested to send the record of the execution of decree; but inasmuch as 

an interval of more than one year had elapsed since the last ^rdei >t was 

necessary, under S. 216 of Act VIII of l8o9, to serve 

debtors with a notice, in order that they might, i ey cou , 

why the decree should not be executed against ^ 

notice was sent to them in a registered cover by pos , 

the jurisdiction of the Court, but it was returned, as the 

were not found. That was on the 2nd April, 18 flflfftnrla.nK 

Judge held that that was nob a sufficient service upon 

and ordered the case to be struck off the file o pen i g • 

3rd May. 1872. he made an order: “ That a notice be sent to the 

judgment-debtors by post in a registered cover. ^"'"6 ‘J;® J;® 
made the rollowing report: “ 

wnt by post to the ludgment-debtors. ineco fhomnn in 

^•day by the Dost neon The cover has a slip attached thereon, m 

’-Woh it fs written in ffindi, th.t Badri Nath, treasurer (that .e o..e of the 
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judgment-debtors), refuses to take it. Therefore, the cover in question is 

before 3rd June, 1872, the case again came 

befoie the Subordinate Judge, upon which he made the following order- 

pe ease having been brought forward, it appears that a notice in a 

egistered cover was sent by pest to the judgment-debtor at Indore, but 

^ e judgment-debtors not liaving received the cover, it was returned’ 

It must be considered as having been served.” It is therefore ordered ’ 
Ihat a report be endorsed on the decree, and made over to the decree- 
oldei s pleader, that he may sue out execution in a comoetentCo-ort, and 

penTngme”^”'°^“^ ^ he struck off the 

fclie 24th December. 1873. upon a report of the 
muhauir that the record was not in the office, the Subordinate Judge 
made anothei order that the record should be sent for from the Judged 
Court. Subsequent y. on the 9th January. 1874. in a proceeding from 
which It appears that the record had been received and perused, the 

certificate prescribed by Ss. 285 and 
286. Act yill of 18a9, and copy of the application for execution of decree. 

ift?! fk Cantonment.” On the 9th April, 

bv petition. 

8tating tha the Subordmate Judge had not lost control of the case until 

RoA if’ f 1 decree-holders had a certificate on which they 

had not acted, and they prayed the Court that, under S. 237, certain 4 

per cent, promissory notes for Rs. 25.000 due to the judgment-debtors in 
the Indoie Agency Cantonment Treasury might be attached. It appears 
that after some demur on the part of the Assistant Political Agent to exe¬ 
cute the decree, he was ordered to execute it; and he did execute it by 
a aching a sum of Rs. 13.097 belonging to the judgment-debtors, and 
that was sent to the Judge at Agra by means of a bill. On the 

itJtli May. 187o, the Judge, having received the money from the Indore 
Agency^ ordered that the Rs. 13.097-7-9 be [796] given over to Mir 
Jattai Musam, pleader for the decree-holder, agreeably to a power given to 
him, and a receipt be taken from him. Before the money was handed over, 
hovvever, an application was made to the Judge, in which the defendants 
made the following objection, amongst others; “ (i) That the decree- 
holder s decree is beyond time.” Thereupon the Judge on the I8th May, 
18/6. made the following order: The objections are such as may be 
enteitained, and may possibly be determined in favour of tlie debtors It 
appears, therefore, undesirable that the decree-holder should get the money 
tilUhey have been disposed of. Let payment be stayed on the debtors 

ftenroTTi m annas per mensem per cent., in the 

event of the money being ultimately awarded. If the cheque received 

niuneZ m h /f over to the decree-holder, an 

1 S T J i' ,, comes the decision of the 31st May 1876 by 
ich the Judge held that the proceedings in the Court of the Subordinate 

heM tbirfl'' f running of limitation. He 

held that the transfer of the case to the Subordinate Judge was not autho- 

hT 7uid 

considered thZhB d ij “P ^ fresh transfer. He also 

Z 7 <^“0 ailigence in the case 

held that he 7 ^ 7® proceedings were bom fide. He, therefore, 

awfrd oWeetirs, and to 
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2 A. 792=3 


761=7 LA. 
167 = 6 


CIV.] ... - 

The execution-creditors appealed to the High Court, and that Court 1880 
upheld the decision. The -Judges, however, stated that they saw rio g, 

reason to think that the appellants luid not exerted themselves bona fide _ 

to obtain their due. In that view their Lordships concur. But the High 
Court considered that the transfer to the Subordinate Judge, even if the PfiiVY 
Judge had power to make it, merely authorised him to take up and dispose 

of the application then peii'ling and not the subsequent applications which _ 

were made to him. They furtlier stated that they afBvmed the order of 
the Judge with great reluctance. 2 A. 792_^=3 

There can be no doubt that the applications to and orders of the 3 ^ 4 ^. p.C. 
Subordinate Judge if he had liad jurisdiction would have[797Jbeen suffi- 
cient to prevent the operation of the Statute of Limitations, and their 
Lordships are of opinion that, under the circumstances of the case, they 
had that effect, even if he had no jurisdiction. S. U of Act XIV of 1859 C.L.R. 561-4 
enacts ; “ In computing any period of limitation prescribed by this Act. Saraswatl’s 
the time during which the claimant, or any person under whom he claims, p.cj. 137=4 
shall have been engaged in nrosccuting a suit upon the same cause of action 426. 

against the same defendant, or some person wliom he represents, bona 
fide and with due diligence, in any Court of Judicature which, from defect 
of jurisdiction or other cause, shall liave been unable to decide upon it, or 
shall have passed a decision Nvhich, on appeal, sliall havo been annulled 
for any such cause, including the time during which such appeal, if any, 
has been pending, shall be excluded from such computation.” It was, 
therefore, the object of the Legislature, at least with regard to the limi¬ 
tation for the commencement of a suit, to exclude the time during which 
a party to the suit may iiave been litigating, bona fide and with due dili- 
gence, before a Judge whom he may suppose to have had jurisdiction, but 
who yet may not have had jurisdiction. The question is, whether the 
same principle ncay not be applied to the construction of o. 20 of Act XIV 
of 1859, with regard to executions. S. 20 says: No process of execution 
shall issue from any Court not established by Royal Charter to enforce any 
judgment, decree, or order of such Court, unless some proceeding shall have 
been taken to enforce such judgment, decree, or order to keep the same m 
force, within three years next preceding the application for such execution. 

The Act does not say some proceeding in a Court haying jurisdiction, 
and their Lordships are of opinion that a proceeding taken ^onafide and 
with due diligence before a Judge whom the party 5o«a M believes, 
though erroneously, to have jurisdiction, especially when the Judge him¬ 
self also supposes that he has jurisdiction, and deals with the case accord- 
ingly, is a proceeding to enforce the decree within the meaning of b. ^U. 

In this case the Subordinate Judge did behove he had jurisdiction. 
Applications were made to him. and he made orders which would, if he 
had had jurisdiction, have been proceedings witliin the Pei’jod of limitation. 

If the judgment-debtors had [798] appeared before the Subordinate Judge, 
and had objected to bis jurisdiction, he must have decided whether he had 
jurisdiction or not; and if he had decided that he had jurisdiction even 
though he had not. the proceedings would have been Proceedings within the 
meaning of S. 20. They ought equally to Im so, though the judgment- 

debtors did not appear or object to the jurisdiction. . , 

There is one case which should he referred to and that is the case 
of Dhmput Singh Roy v. iludhoiMlee Dabia ( 1 ) reported in “O 
Bengal Uw Eeporte, page 23. There, " An execution sale was stayed by 
consent for two months, and the execution-suit was struck off the file. 

(1) 11 B. L. R., P- C., 23. 
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2 A. 792 =3 

Suth. P.C, 
761 = 7 LA. 

167 = 6 
C.L.R.S61 = $ 
SaraBwati's 
P.C.J. 157 = 4 
lod. Jar. 426. 


[CIV. 

reS applied to the Court to 

restore the execution-suit, and to pay to him certain monevs in 

Jlerinu tl iuJgment-debtor in another suit 

a leging that he (the executing creditor) liad attached them ; but it turned 

out that he had attached them in another suit. ficW—the apnlication 

‘"’r liinitation began to run from the date of 

the disposal ot the application by the Court.” In deliverin'^ their iude- 
tnent at page 31, the Judicial Committee said: ‘‘It is said that this 
pioceediiig cannot be held to be one to keep the judgment in force 
because it was a petition to obtain execution of a sum of monev which it 

blnTo Ch'k '1 execution could reach, and that that must have 

shins that It; seems to their Lord- 

ships that the.e circumstances really affect only the dona fides of the 

pet tion was a coloiable one. not really with a view to obtain the money • 
the> could come to that conclusion, in point of fact, the proceeding 

cZl to the sUtutu; but their Lordships cannot 

come to that conclusion. They therefore came to tlie conclusion that 

tl'erefore, their Lordshics liave arrived at the con- 

Court ‘hilt ‘I'e decree of the High 

order be madn’t^'^' H ‘-eversed ; that in lieu [799] thereof an 

187fi and 1 I'O of the Judge of Agra of the 31st Jlay, 

mr b^entiHe IT® f 13.097-7-9, with sucl, interest as they 

”ec -ee holde , Th i' 5° '3™. he paid to the 

Courts so 1; T It have the costs in all the lower 

the costs d this appeal “ 


1680 

March n. 

Appel¬ 

late 

Civil. 

2 A. 732. 


APPELLATE CIVIL. 

Present : 

Mr. Justice Spankie and Mr. Justice Straight. 


Puran Mal and others (Plaintifs) v. Padma (Defendant). 

[nth JIarch 1880.] 

2 A. 732. 

Assignment of land for service—Act XVIII of tv \v T> d.. < < i r. 

lortg aTL°eTb^dd' perform ''if nciVtrfro'' 

grant within the meaning oI Reg. XIX of 1799 c 

8.79, Act XIX of 1873. AiAoii^Jd, S. 30. Act XVIU of 1873 or 

por1oT™':ToT Ph'ri'°was' 'T"’ 'T “-e services, for the 

a Ci.il Court, .JlTull f„ Te'suTeT eTT,: 

land, in respect of which an onni;r.of * rent-free grant or to assess rent on 

under Ss. 30 and 95 (c) of Act XVIII Revenue Court 

of 1873. ^ Ss. 79 aud 211 (Ii) of Act XIX 


[Appr., 8 A. 552 (557) = 6 A.W.N. 221.] 
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The plaintiffs, the Zamindars, of a certain village sued for possession 
of certain land in such village claiming such land on the ground that it ^ 
had been granted to a predecessor of the defendant to hold so long as he 
and his successors continued to perform the duties of balahar or vil¬ 
lage-watchman and that the defendant had ceased to perform those 
■duties The defendant contended that he and his predecessors had held 
the land rent-free for 200 years, that he held it as a proprietor and that 
the suit was not cognizable by the Civil Courts. 

JUDGMENT. 

[7331 Spankie, J.—I have considered the appellants plea and have 
come to the conclusion that the finding of the Courts below, that the 
suit is not cognizable in the Civil Courts, is SJ'ant^ 

referred to in S. 30. Act XVIII of 1873, and in b 79. Act XIX of 1873 
are those set forth in the preamble of Regulation XIX of 1793, and 
in the first section thereof. That section recites [734] that, by the 
ancient law of the country, tho ruling power is entitled to a certain 
proportion of the produce of every liigha of land (demandable in money 
or kind, according to local custom), unless it transfers its right there¬ 
to for a term or in perpetuity, or limits the public demand upon the 
whole of the lands belonging to an individual, leaving him to appro¬ 
priate to his own use the difference between the value of such proportion 
of the produce and tho sum payable to the public, while he continues to 
discharge the latter. As a necessary conseijuence of this law, if a zamm- 
dar made a grant of any part of liis lands to he held exempt from paymen 
of revenue, it was considered void, from being an alienation of the dues of 
Government without its sanction. There tlie grants referred to are those 
made by the zamindar. Buchhahi or royal grants are excep ed in the 
preamble. The grant referred to is a permanent alienation of revenue, 
or. as Acts XVIII and XIX, in Ss. 30 and i9 respectively, term it. rent. 
The first section of Regulation XIX of 1793 

of the grants as having been made under the pretext that Produce of 
the lands was to be applied to religious or 

grants some were applied to the purposes for which they weie professed to 

Lve been made. but. in general, they were given for tlie ^ 

of the grantee, or with a view to the clandestine appropuation ^f the pio- 
duce to the use of the grantor, or sold to supply his private exigericres. 
All such grants since the 1st December. 1790, and in future, were declared 

null and void bv S. 10 of the Regulation. rite 

Wlmt the pkintiH desires in this case is full 
laud which he savs has hitherto been held without 

defeudaut the village " TlTact wLrev:.-te Irivel 

of the land to him or his predecessors. He wou . Obviously 

as long as he continued to give his services as 

such an assignment is not a grant within the mean g orant or to 

[738] defeudaut be made to the Collector uuder le ter W b. J5 aud 

8. 30. Act XVIII of 1873 . for tbP -7 30 “.^ .s uot^ a cla^^.to 
recover a rent-free grant as being one of tno 

4 k) be null and void, nor is it a claim to assess the rent on the land. 


1880 

MARCH 11 


Appel¬ 

late 

Civil. 


2 A. 732. 
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1880 

March ii. 


Appel¬ 

late 

Civil. 


2 A. 732. 


ALLAHABAD] EMPRESS OE INDIA i;. BHUP SINGH [CRIM, 

■Tha wishes the defendant to give up the land or pay rent 

The defendant repudiates the plaintiffs superior title, and claims Lt he 

sinr, fl right in the plot which has been in the posses- 

0 of bimself and his family for two hundred years. Clearly ttore is 

rmTT it is the special duty oUhe Civil 

no^on The plaintiff now regards the defendant, who is 

no longer lyatchman, as a trespasser; the latter asserts his full iironrie 

Sv'fo to dVtefmlneT 

meiitt. ^ ® t''P its 

lower aZlkte rf T ‘'’®i 

hit Confr 1 . r s “‘'"P 'Pt trial on the merits by 

that Couit, should it find materials on the record to enable it to do so • 

es'lential'tr excluded evidence of fact 

rppellate Cou^f it lower 

M fV '■^^'erse the decree of the first Court. 

Loses to abide the result of a new trial 

abie cota"' P' -y toPor- 


1880 

March ii. 

Criminal. 

Jurisdic¬ 

tion. 

A. 771. 


CRIMINAL JURISDICTION 

Present: 

Mr. Justice Straight. 


Empress of India v. Bhdp Singh, [llth March 1880.1 


2 A. 771. 


■CriHt. Pro. Code, 1872, S. 296-~Reference to High Court by Sessions Court. 

coinmS,t°drwt:h“rt2:sr 


REFERENCE TO THE HIGH COURT 

£ S' pZiSrs'i. h"”*" ““I- s»‘« 

In’ ; Srri“:.‘c .S” 

theteLkuquote^d‘’Ib“nndIw“^^^ overlooked 

British India, and, il his reply be in thi Im ‘nqnn-ed into m 

the evidence recorded ” “ can be given oq 
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KALLU MAL v. KALLU 


[ALLAHABAD 


JUDGMENT. 1880 

[772] Straight, J. —It appears to me that the Judge has adopted an march 11 . 

unusual and very inconvenient course, in suspending the conclusion of the - 

trial of Bhup Singh for the purpose of making a reference to the Court on ~ 
a question of law that has arisen in the course of it. I do not think it 
ever was intended that S. 296 should be so used. The Sessions Judge has JURISDIC- 
the whole case fully before him, and is in possession of all the materials tion. 
necessary for him to give his judgment. If he decides wrongly, there is _ 

ample power in the Local Government on the one hand, or the accused on 
the other, to appeal to this Court and have the matter set right, and I 
certainly do not think that, at this stage, I am called upon to advise the 
Sessions Judge as to the view he should take. Upon his own responsibility 
and in the exercise of his discretion he must dispose of the case, and. if he 
feels there is substantial force in the point that has arisen in reference 
to the charge under S. 363. Penal Code, he must not hesitate to acquit. 

I would point out to him that as yet he has passed no decision upon the 
charge under S. 420, Penal Code, though he took the opinions of the 
assessors upon it. Probably in respect of this he will find that no diffi¬ 
culty of jurisdiction arises. The record will be returned, and he will 
dispose of the case. 


APPELLATE CIVIL. 

PUESENT: 

Mr. Justice Spankie and Mr. Justice Straight. 1880 

__ March ii. 

Kallu Mal f. Kallu. [11th March 1880.] APPEL- 

1 A.W.N. 119. LATE 

Bond—Obligee altering endorsement of payment—Effect. OlVlL. 


Held, that the ruling in Sheodin v. Ganeshi Lai (N-W.P. 
SDA Bep 1859—73) did not apply to a case where endorse-^ 
ments of payments in satisfaction of the bond and not the terms 
of the bond itself, were found to have been altered by the oblige. 
In the present case the bond itself was admitted and the defen- 
dant confessed his liability for a certain amount. The lower 
appellate Court was. therefore, wrong m dismissing the suit in 

loio. 


ALLAHABAD] MARKUNDI DIAL v. RAMBARAN RAI. &C. 


1880 

March 15. 
Appel- 


APPELLATE CIVIL. 

Present: 

Mr. Justice Spankie and Mr. Justice Straight. 


[CIV. 


LATE 

Civil. 

2 A. 735. 


ilARKUNDi Dial {Plaintiff) v. Rambaran Rai and another 

[Defendants). [I5th March 1880.] 

2 A. 735. 

righl-Act XVIII of ma (.V.IK.P. Rent Act), Ss. 7 


saleable interest, and can be transferred by private sale. (2 A. 451 
[R., 7 A. 553 (559) (F.B.l.j 


d UJJUiUJiiiNT. 

defendant;, as lambardar, sold his share 
ncluding the sir ana ex-proprietary rights.” to the plaintiff. The 

lower appellate Court holds that he could not dispose of the ex-proprietarv 

nght, as It had not accrued until the defendant bad transferred his share 
in the estate to the plaintiff. ® 

“ fh J‘l' u' the following effect: 

that every person who may hereafter lose or part with his proprietary 

lights m an> mahal shall have a right of occupancy in the land held bv 

him as sir m such mahal at the date of such loss or parting, at a rent 

which shal be our annas in the rupee less than the prevaiUng ra?e 

payable by tenants at will for land of similar advantages.” The second 

‘ persons having such rights of occupancy 
shall be called ex-proprietary tenants and shall have all the rights of 
occupancy-tenants. “bins oi 

to V ‘s that the subject of sale must belong 

n and that he can sell no more than the interest which he 

rnJn S' ^ Act rocognizes 

land hpldlf^h^^ proprietor has a right of occupancy in 

and held by him as sir. ’ and reserves it to him. if he pleases, upon the 

teims piovided by the section. The vendor was at liberty to sell his sir- 
and. and I do_ not think that S. 7 debars him from selling the interest 
leseived to him by the Act, namely, the right to occupy the land at a 

the date of the passing of Act XVIII of 1873. and an expectancy whic“ 

seems^^to m^fthaf > P^’oprietary share. ' It also 

seems to me that it is erroneous to refer to the right as that of an ” pv 

!ZI:^VsTL,TT - ^ 0 - 

shall have ill thl 11 1’ ? ‘^-'^'Proprietary tenants and 

snail have all the rights of occupancy-tenants. They are so callpd fn 

distinguish them from the occupancy tenants described in S 8 What S 7 

5iS 
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such a sale of the occupancy-right, as being contrary to law and jggo 

is another matter, which might have required fuller consideration, iiut i 

feel myself bound by the ruling of the Full Bench m Umrao Begain v. _ 

The Land jilortgage Bank of India (1). from which, however, I dissented. 

I am of opinion that the appeal should be decreed and that the case should Appel* 

CO back to the lower appellate Court to be tried on the merits. LATE 

Straight, J.—I have had some doubt as to the proper construction 
to be put upon S. 7 of the Bent Act, but after very careful consideration, I CIVIL, 
agree with the view of Mr. Justice Spankie as stated J” I 

rnay add, that like him I feel bound by the decision of the Full Bench {!) 2 A. 785. 

referred to. though, were the matter still an open one, I should hold the 
prohibition of S. 9 of the Rent Act to apply strictly. 


2 A. 785. 


APPELLATE CIVIL. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Jjistice Spankie. 

MOTI Bibi {Defendant) y. Bikanu {Plaiiiliff). [15th March 1880.] 

2 A. 772. 

Appeal—Limitation 

Where a suit against two doteiulants is dismissed as against the S^st aud 
deS afilinst the second delendanl, and an application for review apainet the 
fiSt defendant is also dismissed, and on an application for review by he secotld 
defendant in which the first defendant is unnecessarily made a party, the suit is 
dismhsed tL plaintifl cannot, in an appeal from the decree on review dismwsiog 
his suit, implead the first defendant, as against whom the appeal from the first 

decree was barred by limitation. 

[R.. A.W.N (1908), 211.] 

JUDGMENT. 

[773] The pIiintilT-iespondent sued Tara Kishore and Moti Bib: 

for eV 800 under a liond dated 19th March, 1874, executed favour ot 

Tara Kishore, the plaintiff being tlie real creditor. Appellant Mof B^^i, 

defendant, denied that she bad borrowed money “"'I"' ';;"'. 

agreement whatever, and also any cxeou ion o defendant Tara 

for a particular purpose she had borrowed money (lom defendant lara 

K[shorexe=uti"ng 1 bond in his bavour, and J- 

from sale: afterwards arrangements for tl.o sale of tl e 

had been entered into, previous to the execution of the bond, w th iara 

ffishore felltroug;. a^d^ sale was etTected with one Ghax. plain iff s 

L .1 Vi fVip considovation Wiis not paid, a Quariei 

brother, but as a i^titution of the present suit by plaintifl 

ensued which \874. The Sub-[774]ordinate Judge 

1 1877 decked in favour of plaintiff for the amount 

Ime^d but dismissed ti.e claim as ^^^'.^t'^relied tor" 

Kishore, defendant who had not appe^iod^^j 

refused the 2,,th Zy'he had already accepted the 

Srj“ud1e"r::on"d l ^se. Ho refers to his original judgm ^^ 

(1) 2 A. 451. 

]037 
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March 15. 


Appel¬ 
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2 A. 772. 
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Appel¬ 

late 

Civil. 


2 A.772. 


1880 observing that, as there had been no proof of contr.rf .u i • 

March 15. iff and Moti Bibi, he had dismissed the claim as against^" h^^° b^t 

__ evidence of Badal and Kali, agents of Tara Kishore tharthev ® 

etl money from plaintiff on behalf of the said Tara Kisho™ K 

t ir had®"?Tara Kishore now urged thaf'hrpla? 
Badaf a^d h?' and 

authority The Subordinate Judge held th“ t tht "was^^pZ^^i? 
Badal and Kali were the agents ofTara Kishore or tint ho ha ^ ? • f 
them to borrow the mone? or had promT^?;: i ^ 'Tlrki?:: 

had denied all knowledge of Moti Bihi, and plaintiff admittp/fh^M ^ 
not personally acquainted with Tara Kishore^ The lower annp^lfp r 
ryi I 1 " ^1 claim as against Tara Kishore ' 

Hia 97 fK Ani Ji 1 Q 77 • 1 1 ^inar» so tai as fche decisioQ of 

the ^^th Ap il 1877 IS concerned, the appeal is barred, but he neverthr 

less admitted it. as the proceedings of the Subordinate Jud^e in granting 
one application for review and reiectinp tha uu,e, in gianting 

nature. It was, he eonside??, a case in wh“ch he"n‘''t“ " 
misled as to the particular date on which the pLdod aHnwpd 
would begin to run against them: the appeal oTnlS^ 

opinion made the plaintiff had all along proceeded? 775 ] 

against Moti Bibi as the obligor, having made Tara Kis^hore defendant 

Ll Lu"BibT,lhl nokdcny?hL"lh:'S";e?"^ 

the execution of the bond, pleading, according to therudge^hat^Tara 
Kishore, and not plaintiff, was tlie party to sue her. The loier appellate 
Couit finds that the rooney was borrowed for Mofi RiKi*© n 4 . 4-1 
gation of Tara Kishore. and also foi his benefit an^he fib! T tT"'" 

But he decieed the claim on appeal against Moti Bibi and dismissed it as 
against Taia I^>shore who, however, would pay his own costs 

decision of the 27th April 
1877, not having been appealed within the period prescribed by law had 

become final ; that the application of plaintiff-respondent tor revTe'w as 

against appellant had been rejected, and the order passed upon it was 

?ter ’d h no sufficient reasons for the admission of the appeal 
after time had been assigned by respondeat the TndnA i 

ouslyin admitting the appeal: moreover the suit hndh» errone- 

each defendant and on ^fferei? es ’ here nld po 

against the two decrees; and appellant fn?eioonldsth?fr 

ofr^siri^r'' ^d::^ 

from"l::":Skr ?tKSinatet:j? f ^ 

had been delivered and a decree had passed ael?-; ^ t'a”” 

appealed the decree. The memoranflnrrf ora to have 

refers to the decision of the 27th April I877?nTr''f? •“ 
miscellaneous proceedings with reference ?’t?^ '“''°“'“ndiate 

Kishore for review, and that of the pSiff for t application of Tara 

Moti Bibi. But there can be no doTbfthat f “'rr^"^ “gainst 

by the Subordinate Judge on the 29th June, im! tt IIT bro^Tht 
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JHUNNA i’. RAMSARUP. &C. 


[ALLAHABAD' 


plaintiff before the Judge as an appellant. The appeal from that [776]l 
decree was admittedly within time. The question arises whether the 
Judge was at liberty in this appeal to reconsider the merits of the 
case as against Moti Bibi. It is true that she appeared as respondent 
and defended the appeal. But in doing so she only acted in obedience to 
the notice of the Court served upon her, and because she did so we 
do not think that it can be successfully contended that she should not be 
allowed to plead now that appeal as against her was barred by lapse of 
time. The decree of the 29th June, 1878, was not passed against her, 
but as against Tara Kis'nore; she was not a party to the review. If the 
plaintiff was desirous of appealing as against her from the decree of the 
27th April, 1877, he might have done so within the time allowed by law, 
or if under any misapprehension he had allowed that period to run by, he 
should have presented his memorandum of appeal and assigned reasons 
for not presenting his appeal within such period. The Court, had he 
done so, might then, under S. o of Act XV of 1877, have admitted the 
appeal after time, if satisfied that the appellant had sufficient cause for 
not making his application within time. Tliis course the plaintiff did not 
adopt, but waited until the decree of the 29th June, 1878, after the 
admission cf Tara Kislioro’s application for review, had been made, 
dismissing the suit as against the said Tara Kishore. It seems to us that 
the appeal before the Judge was an appeal against the decree of the 29th 
June, 1878. under cover of whicli the plaintiff desired to re-open the claim 
as against Moti Bibi, which had been dismissed on the 2/tl^ April, 1877. 
We do not think that this course was legal, and we hold that the Judge 
has acted erroneously in assuming that the appeal was one against the 
decree of the 29th April, 1877, and that he was at liberty to admit it 
under S. 5 of the Limitation Act. It seems clear to us that the decrees 
of the 27th April, 1877, and of the 29tb June. 1878, are separate and 
distinct, and that they could not be appealed in one memorandum of 
appeal from the decree of the 29th June, 1878. We, therefore, decree the 
appeal and reverse the judgment of the lower appellate Court with costs. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Oldfield aud Mr. Justice Straight. 


Jhunna {Plaintiff) v. Ramsabup and others (Defendants). 

[15th March 1880.] 

2 A. 777. 


Bindu lauh— Widow-^Maintenance. 

Far raa.a„. of, -nvenUnce and to prevent tt 

T2 ZtZTJ! TXr.rn'17= “ton 0 . the annua, inconre 0 . the ianvl.y, 
properly. 

OBDEE OF EEMAND. 

[7771 SXKAIGHT J-Tho plaiDtiff-hPPellant is the widovv of one- 
ZaUti Sinib a Sr oi the defLdants. This suit was broughUo have 
the sum of Es. 48 fixed as the amount of yearly mamtenanee ‘he Plamt- 
iff was entitled to receive from her husband s fam.ly Tlte ^rst Co^rt 
passed a decree in her favour for the sum prayed. The lower appellate 
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late 
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1880 
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Appel¬ 

late 

Civil. 

2 A. 777. 


ALLAHABAD] IN THE MATTER OF DAULATIA, &C. 
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1880 

March 15. 

Appel¬ 

late 

Civil. 

2 A. 777. 


Court has modified the Munsifs order, allotting the maintenance at 
one-stxth of the hereditary [778] property in suit, that fraction re- 
piesenting the sliare to which Zalim would have been entitled had he 
been alive. The right of the plaintiff to maintenance is clear : indeed 
that is positively found by both the lower Courts. We do not. however’ 
agee with the observations of the Judge, that “ the income being vari¬ 
able according to the seasons. it is better not to affix a given sum for 
maintenance, hut CO let that be determined as the occasion may arise.” 
hor reasons of convenience and in order to prevent the recurrence of 
litigation between the parties, we think it far better that a reasonable 
faxed sum having regard to all the circumstances of the case, should be 
ascertained and decreed to the plaintiff. The Court then proceeded to 
make an order remanding for trial the issue whether Rs. 48 was a reason¬ 
able amount of yearly maintenance to be allowed to the plaintiff, and if 
not, what fixed sum would be. 


1880 

March 19. 

Full 

Bench. 

3 A. 305. 


FULL BENCH. 

Present : 

Sir Robert Stuart, KL, Chief Justice, Mr. Justice Pearson, Mr. Justice 
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight. 


In the Matter of Daulatia and another. [19th March 1880.] 

3 A. 305. 

Crim. Pm. Code, 1S72, S. 3ii~Co>iviction for several offences—Tervi of 

limitmg tbc Magistrate’s powers of punishment for several offences to 

ioilfe^tQ " ordinary jurisdiction, competent to inflict, 

applies to one trial for more offences than one. 

In a case where there is not one indictment containing different counts on 
the same facts, but separate and distinct cases in regard to the facts themselves, 
the eudcnce and the procedure, held, that the trials constituted separate trials 
notwithstanding the fact, the judgments in the several cases were delivered on 
one and the same day, and the Magistrate’s power of punishment was not 
tent to iu'flirt"^*' amount, which he was, by his ordinary jurisdiction, compe- 

EEFERENCE TO THE HIGH COURT. 

f M of Kumaun Division made the following reference 

to the High Court :— 

A Magistrate sentences A. to imprisonment in four cases amount¬ 
ing in the aggregate to seven years: he has exceeded his powers: A 
app&xls : I consider that A. deserves seven years as the proper punisL- 
ment of his crimes but there is no section under which I can oivler the 

.:s" 

ORDER OF REFERENCE TO THE FULL BENCH. 

[308] Spankie, J. I am of opinion that the Magistrate has ex- 

Ml. Justice straiglit in the case noted (l), I am not. 


(1) Empress v. Vmeda, not reported. 
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however, satisfied that we could do more than reduce the punishment, 
so as to bring the sentence within the terms of S. 314, Criminal Procedure 
Code. The Magistrate, I think, when the offender appears to be an 
habitual offender, should follow the procedure laid down in S. 315 of the 
Criminal Procedure Code, and in other cases, when evidence has been 
given which appears to justify a commitment to the Sessions, he should 
follow the procedure laid down in S. 196 of the Criminal Procedure Code. 
It is sufficient for the Magistrate, if he thinks that a case not exclusively 
triable, but triable by the Sessions Court and also by the Magistrate, 
ought to be committed to the Sessions, that he record his reasons to that 
effect and make the commitment, once having satisfied himself that he 
ought to make the commitment. The terras of the section are that the 
accused person shall be sent for trial before the Court of Session. In the 
cases before us, the Magistrate has not recorded his opinion that the 
offenders ought to be committed to the Sessions Court, but has dealt 
with them in his own Court and for offences triable by himself, I cannot 
say that he has acted without jurisdiction. The Commissioner of Kumaun 
allows that by law he can only reduce the punishment to the number of 
years within the powers of the Magistrate, and he asks what is to be 
done in such a case ? I have endeavoured to show what can and ought 
to be done, and perhaps what I have said would be sufficient for 
the guidance of the Commissioner and Magistrate for the future. We, 
as a Court of Revision, could not enhance the sentences. If we con¬ 
sidered that they had been inadeqmte, we might have passed a proper 
[3O9]s0ntence in each case, but we cannot say that the offences were not 
triable by the Magistrate. In considering the effect of the first paragraph 
of S. 297, we must not overlook the definitions of trial and judicial 
proceeding ” in S. 4 of the Criminal Procedure Code. If we consider that 
any person convicted by a Magistrate has committed an offence not 
triable by such Magistrate, we may annul the trial and order a new 
trial before a competent Court. If we consider that a sentence passed on 
an accused person is one which cannot legally be passed for the offence 
of which the accused person has been convicted or might have been legally 
convicted upon the facts of the case, we may annul the sentence and pass 
a sentence in accordance with law. But this is not the case in the records 
submitted to us. The material error has not been in a judicial proceed¬ 
ing,” but the error has occurred in the trial” after the charge had been 
drawn up. and trial includes the punishment of the offender. The sen¬ 
tences are wrong in law and must be set right. I would therefore, reduce 
the sentences so as to bring them within the provisions of the third 
paragraph of S. 314 of the Criminal Procedure Code. It appears that the 
Commissioner reports that, since he sent up the cases to this Court, he has 
submitted another, which has been committed to this Court. I see no 
reason why ha should not go on with the commitment m this case which 
was not committed until the Ist November, 1879, and was not tried 

Bimultanoously with the other cases. . • 

Stuart, O.J.— In these cases referred to us by the Commissioner of 
Kumaun, we can of course, under S. 297. Criminal Procedure Code, enter¬ 
tain and dispose of such of them as have been tried by the Magistrate, 
8Uoh trial being in my opinion a judicial proceeding within the meaning 
of that section. The Magistrate bad clearly jurisdiction to try the cases, 
and at “one trial,” if the facts allowed of that, and m that case he could 
only pass the sentence or sentences which are warranted by S. 314 of 
the Criminal Procedure Code. That section of the Code limits his powers to 
a punishment which “ shaU not. in the aggregate, exceed twice the amount 

mi 

m 
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1880 of punishment which he is by his ordinary jurisdiction competent to 

Makch 19. Vo^n'i’ other words, a punishment of four years, being the limit of 

_ 1-310J the Magistrate's powers within his ordinary jurisdiction. In one 

of the cases before us in this reference, that of Daulacia, there are four 
Full convictions and sentences, the latter amounting in the aggregate to seven 
Bench. imprisonment, and these, if S. 314 applies, we must reduce to four 

_ vigorous imprisonment; and in another of the cases, that of Debuli ’ 

^ a me against her and three sentences amounting 

i A. 3U5. altogetlier to six years’ rigorous imprisonment, but these sentences we must 

also reduce to the limit of four years, if S. 314 applies. The sentence in 
the case of Bhawani was within the Magistrate’s powers, and as to 
Jaikishen, it appears that, on appeal to the Commissioner, he was acquit¬ 
ted. In regard to the last case reported by the Commissioner, the only 
order I would make would be to instruct him to proceed with the trial 
before himself on the ^lagistrate’s commitment. What I have suggested 
respecting the cases of Daulatia and Debuli is on the hypothesis that 
S. 314 applies to their cases. But I entertained at the hearing and still 
entertain serious doubts whether the proceedings before the Magistrate 
in the cases of these two accused persons formed “one trial” within the 
meaning of S. 314, and this question I would refer to the Full Bench of 
the Court. It appears tliat the proceedings were not continuous in the 
legal sense. They occupied three days, the 24th, 25th' and 26th of Sep¬ 
tember last, but, although judgment was given in each case on one and 
the same date, the charges against these two persons were separate, the 
evidence was separate, and the proceedings which constituted the trials 
weie ^parate. So tiiat wo have not the case of one indictment contain¬ 
ing different counts on the same facts, but separate and distinct cases in 
reprcl to the facts themselves, the evidence and procedure, a state of things 
which, in my opinion, is not affected by the judgments in the several 
cases being all delivered on a subsequent although one and the same day. 

A judgment by my honorable and learned colleague Mr. Justice Straight, 
on the meaning and application of S. 314 to trials and sentences by 
Magistiates was referred to, and nothing could be more correct than what 
be luled (1). Indeed, wliat was so ruled is so obvious a reading of 
S. 314 as to exclude the pos-[311]sibility of the slightest criticism orobjec- 
tion, bub it has no application to the difficulty I feel in the nresent case, 
VIZ., whether the proceedings which were had in the cases of the two 
accused persons, Daulatia and Debuli, were separate trials according to 
the definition of trial” in S. 4 of the Criminal Procedure Code, or 
constituted one trial” within the meaning and application of S. 314'? 
This question I would refer to the Full Bench. 


JUDGMENTS OF THE FULL BENCH. . . 

Stuart C. J.—The opinion indicated in my referring order in this 
case was fully confirmed in my mind at the hearing before the FuU 
Bench. It is quite true that the Magistrate had jurisdiction to try these 
cases, but It is equally clear that the proceedings before him constituted 
distincfc trials and not one trial ” within the meaning of the definition of 
tr al m S. 4 Criminal Procedure Code, aiid within the meaning and 
application of S. 314 Criminal Procedure Code, the facts being' different, 
the evidence different, and the procedure different: The Commissioner of 
Kumaun may therefore be informed in answer to his letter to the Eegis- 
ra a we iffei from him, and that the Magistrate in these cases has 

(l) Empress v. XJmeda, not reported. 
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Dot exceeded his powers, but that the sentences he has passed must 
stand. 

Pearson, J.—S. 314, Act X of 1872, provides for cases in which a 
person is convicted at one trial of two or more offences, punishable under 
the same or different sections of any law for the time being in force, and 
empowers the Court to sentence him for the several offences of which he 
has been convicted to the several penalties prescribed by such enactment 
or enactments which such Court is competent to inflict, such penalties 
when consisting of imprisonment or transiKirtation to commence one 
after the expiration of tlie other. It declares that it shall not be neces¬ 
sary for the Court by reason of the aggregate punishment for the several 
offences being in excess of the punishment which it is competent to 
inflict for a single offence to send the offender for trial before a higher 
Court. It provides that, if the case be tried by a Magistrate, the punish¬ 
ment shall nob in the aggregate exceed [312] twice the amount of punish¬ 
ment which the Court is by its ordinary jurisdiction competent to inflict. 

In the case in which Daulatta was charged with having committed 
offences under Ss. 379 and 451. and Debuli with having committed offences 
under Ss. 380 and 454, Indian Penal Code, on the premises of Bachuli, on 
or about the Ist and 2nd August, 1879, and they were sentenced on the 
30th September, 1879, the first to two years’ rigorous imprisonment under 
S. 379 and two years’ rigorous imprisonment under S. 454. and the second 
to one year’s rigorous imprisonment under S. 380, and two years’ rigorous 
imprisonment under S. 454, Indian Penal Code, the joinder of charges 
appears to have been regular under S. 453, and the punishment to be 
within the limits prescribed by S. 314, Act X of 1872. 

The same persons were separately tried for offences under S. 379, 
Indian Penal Code, committed on or about the 7th May, 1879, in respect 
of property belonging to Tulasia, and were sentenced on the 30th Sep¬ 
tember, 1879, each to two years’ rigorous imprisonment to commence at 
the expiration of the term which they were already undergoing. They 
were also separately tried for offences committed under Ss. 379 and 414, 
Indian Penal Code, respectively, on or about the 15th July, 1879, in 
respect of property belonging to Chamru, and were sentenced each on the 
30th September, 1879, to one year’s rigorous imprisonment to commence 
on the expiry of the last term for which they had been already sentenced. 
The sentences in the tw'o cases last mentioned appear to be legal under 
the provisions of S. 317, Act X of 1872. I agree with the learned Chief 
Justice in the opinion that the provisions of S. 314 of that Act do not 
apply to those two cases. The circumstances that they were decided on 
the same date, and that the first mentioned case was also decided on the 
same date, cannot have the effect of amalgamating the three cases so as 
to make them one. The proceedings in each of the three cases were per¬ 
fectly distinct and each was disposed of by a separate judgment. 

Straight, J.~This is a reference to the Full Bench of a submission 
for orders from the Commissioner of Kuraaun by the [313] Hon ble the 
Chief Justice and Mr. Justice Spankie. The following are the cireum- 
Btances in respect of- which the question of procedure to be considered 
arises. - Two persons, Daulatia and Debuli. were tried and convicted by 
Mr. C. J. Garatin-, Ma^strate of the first class, of the following offences : 
—(i) On 7bh of May, 1879, stealing grain, the property of Tulasia, under 
8. 379 of the Penal Code. For this they were severaUy sentenced to 
rigorous imprisonment for two years, (ii) On 15th of July, I^buli 

with stealing a bracelet from a boy named Chamru, S< 379 of the Penal 
Code, and Daulatia with assisting [in concealing and disposing of such 

4 
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1880 ' severally sentiHnced to one year’s rigorous imprisoumeat. 

March 19, August, 1879, Daulatia and Debuli, stealing grain, the 

__ pioperty of Bacbuli; Daulatia under S. 379 sentenced to two years’ rigorous 

■nrrr^ juiprisonment, and Debuli to one year. In the same trial thev were 
i?ULL both further charged, convicted, and sentenced to two years' rigorous 
Bench, ^piisoument for breaking into the house of Bachuli on the 2nd of 

_ August, 18/9, with intent to commit an offence. To put it shortly the 

« I convictions and sentences stand thus 

( (l) S. 379—two years. 

J (2) S. 414—one year. 

(3) S. 379—two years. 

(4) S. 454—two years. 


Seven years. 


(1) S. 379—two years. 

(2) S. 379—one year. 

. (3) S. 380—one year. 

. (4) S. 454—two years. 


Total ... Six years. 


Daulatia 

Total 

Debuli 


The point arising for our consideration is whether the Magis¬ 
trate has exceeded his powers, or, in other words, was the maximum 
amount of punishment he could inflict limited to four years' rigor¬ 
ous imprisonment. By S. 20 of the Criminal Procedure Code a [314] 
Magistrate of the first class may pass a sentence of imprisonment not 
exceeding the term of two years, and he has jurisdiction to try amongst 
others, offences against Ss. 379, 380, 414, and 454 of the Penal Code 4 
person convicted upon S. 379 or 414 is liable to rigorous imprisoniiient 
for a term not exceeding three years, while the punishment under 
S. 380 may extend to seven years and under S. 454 to ten years. Upon any 
single conviction for any one of these offences a Magistrate of the first 
class may punish up to two years and beyond that he may not go. And 
while it appears that his jurisdiction to try any number of eases against 
any one persou is unlimited, the sentences he can pass are to this extent 
circumscribed. No doubt under S. 196 of the Criminal Procedure Code he 
may send an accused person for trial by the Sessions Court, if “ the evi¬ 
dence satisfies him ” that it is one which ought to be tried in that Court; 
and by S. 315 he may adopt a similar course if the accused person has 
been previously convicted of an offence relating to coin or Government 
stamps or against property and is charged with a like offence, the punish- 
ment provided for which is three years or upwards, and if he considers 
such person to be an habitual offender. But it does not appear to me 
that these sections should m any way affect the consideration of the 
present point, namely, whether Daulatia and Debuli were convicted "at 
one trial of two or more offences, punishable under the same or different 
sections of any law for the time being in force.” It is necessary very 
carefully to examine these commencing words of S. 314, nor must it be 
forgotten that in the analogous provision of S. 46, Act XXV of 1861 they 

Snfth' f the proviso to k ^ 

° to be inflicted by a Magistrate, is only 

applicable, where a person is convicted at one trial of two or more 

1044 



CRIM.] 


IN THE MATTER OP DAULATIA, &C. [ALLAHABAD 


offeaces, punishable under the same or different sections of any law. 1880 
When we look bo the interpretation clause we find “ trial ” defined to mean 19 ^ 

“ proceedings taken in Court after a charge has been drawn up, and m- _ 

eludes the punishment of the offender.” Next it is important to see what 
restrictions there are as to the joinder of offences. According to S. 452 there JJTTLL 
must be a separate charge for every distinct offence and a separate trial, ex- 

cepb, when under the terms of S. 453, a person is accused of more offences _ 

[315] than one, of the same kind, within one year of each other, when he 
may be charged and tried at the same time for any number of them not 
exceeding three. These directions as to procedure appear to me perfectly 
clear, and it would therefore seem that tliere can only be one trial of two 
or more offences punishable under the same or different sections of any 
law, where those offences are of the same kind and fall within the terms 
of S 453. In the present case the Magistrate seems to have properly 
joined the two charges of the 1st and 2nd of August in the third trial. 

Thev both involved a stealing from the same person and were apparently 
sufficiently “ ejusdem generis ” to permit the application o. S. 4o3. ihe 
Magistrate had the alternative of trying them separately, but for purposes 
of expedition and convenience it was obviously proper to take them to¬ 
gether, and I cannot help hero expressing a hope that the effect of the 
judgment of this Court will not be to lead Magistrates to separately try 
charges which ought to lie joined and disposed of m one trial m oroer to 
enable them to accumulate punishment. Upon examination of the printed 
record in the present reference, it appears to me that there were three 
separate trials in the strictest sense of the term, and that upon each of 
the first two convictions the Magistrate was authorized to punish up to 
two years’ rigorous imprisonment, and. as to the third for the joint offences, 
to inflict a sentence not exceeding twice the amount he by S. 20 had 
power to inflict. I am aware that the consequence of holding this view 
will be that the Magistrates will hem a position to multiply terms of 
imprisonment, if there only be a sufficient number of charges be ore them, 
and I feel very strongly the force of my honorable colleague Mi. Justice 
■Spankie’s observations as to the wisdom of allowing so much latitude to 
the inferior criminal tribunals. I confess I should have preferred to be 
able bo come to a conclusion directly opposite to that at which I have 
arrived. Bub whatever views I may entertain as to the policy of vesting 
in Magistrates such extensive powers to punUh, it does no appeal o me 
-that the sections of the Criminal Procedure Code to which ^ 

■ed are open to any construction other than that I have p ace ‘ 

Accordingly, I am of opinion that Mr. Garstin s orders of 30th September, 

1879, are valid and good and cannot be impeached. Bach trial was 

separate from charge to [316] sentence, and though ^ 

given and the punisLents inflicted all on the same day. the> are so distin¬ 
guished and kept apart that each record is comple e in i se ' . , , 

I desire to' add that the case of Empress v. Ur^la (1) ment oned by 
■the Chief Justice and Mr. Justice Spankie had not 

and the judgment I then gave was based upon t e, .hn 

mode in wLh the Magistrate 

punishment " en bloc," and so to speak in the same breath, j.Lntioa^l 
it differs from the present case, but in Buch other res^c s “ >t >« 
it must be takeu that I have reconeidered and altered the view I then 

J.-Some three eases wer e referred. I have bad the 

(1) Uoreported. 
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1880 opportunity of reconsidering the opinion I at first entertained regarding 
March 19 . point at issue. I have also had the benefit of reading my honorable 

_ learned colleague Mr. Justice Straight's opinion and I agree with him. 

As to the last case submitted to us, I think, as before, that the Magistrate 
Full has not exceeded his powers and was at liberty to make the commitment 
Bench Sessions Court. 

_ Oldfield, J.—I have arrived at the same conclusion as my honorable 

colleague ftfr. Justice Straight that S. 314, Criminal Procedure Code, will 
3 A, 305- not apply to the trials before us, so as to limit the aggregate punishment 

which the Magistrate could inflict, nor are the convictions and sentences 
otherwise illegal. 


APPELLATE CIVIL. 


1880 

March 22. 


Present: 

Mr. Justice Pearson and Mr. Jiistice Straight. 


Appel¬ 

late 

Civil. 

2 A. 778. 


Gobind Singh {Deferidant) v. Kallu and others {Plaintiffs). 

[22nd March 1880.] 


2 A. 778. 


Suit for redemption of mortgage—Valuntion for purposes of Jurisdiction. 

Id a suit for redemption of mortgage, the jurisdiction nf the Court must be 
decided with reference to the subject matter in dispute, that is, the mortgage and 
the mortgagee s rights under ic* in other words, the amount expressed to be secured 
by the instrument of mortgage, and not the value of the property mortgaged. 

The defence set up has nothing to do with such a question. (S. A. No. 1039 
of 1877, Dm.). 


[F., 3 A. 822 (824) = 1 A.W.N. 85, 7 A.W.N. 262. 10 A. 524 (528). 
R., 11 B. 591 (594). 14 C.P.L.R. ]54 (155), 8 Ind. Gas. 973 (975' 


13 B. 489 (491): 

I 


JUDGMENT. 

[779] Straight, J.— This is a first appeal from a decision of the 
Subordinate Judge of Aligarh of the 30th June, 1879. The plaintiffs- 
respondents sued (or possession of mauza Chiti, pargana Chandos, by 
redemption of a mortgage for Es. 2,000 executed, as far back as 1835, by 
Jai Ivishan and others, of whom they are the representatives, to Hardeo 
Singh, whose rights have come to the defendants by purchase. The 
plaintiffs alleged that the principal sum and interest secured by the in¬ 
strument had been discharged out of the profits, and they prayed that the 
property might be restored to them. The Subordinate' Judge dismissed 
the claim of all the plaintiffs, with the exception of three, Kallu, Gobar- 
dhan, and Parsa. in whose favour he gave a decree in part. Gobind Singh 
alone of all the defendants now appeals to this Court. 

Upon the case being called on for hearing before us, it was urged as a 
preliminary objection by Pandit Ajudhia Nath on behalf of the respon¬ 
dents, that the appeal had been wrongly preferred to the High Court, as. 
the subject-matter in dispute being the mortgage, and the value of the 
mortgagee s rights under it, which were below Es. 5,000, it properlv lay 
to the District Judge._ The following decisions of this Court were referred 

to in support of this contention,—Second Appeal No. 521 of 1869 ; 
1879”(1)^^^^^ Appeal from Order No. 51 of 


• (1) Unreported. 
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On the other side the appellant urged that, as by the statement ol 
defence filed, a question of proprietary title to property of the value of 
Rs. 15,000 was raised, the appeal was cognizable by this Court. In support 
of this view our attention was called to a decision of Turner, J., and 
Spankie, J., in Second Appeal No. 1039 of 1877 (1). which, if accurate, 

is undoubtedly applicable to the present case. 

[780] The question thus raised is one of some importance, and, 
having regard to the precedents already enumerated, we thought it right 
to take time to consider judgment. The point turns upon the construc¬ 
tion of the words ’subject-matter in dispute” of S. 22, Act VI of 1871. 

In the present case the plaintiffs’ suit was essentially one for re¬ 
demption of mortgage, the couit-fce payable on which would have to be 
calculated according to the “ principal money expressed to be secured by 
the instrument of mortgage.”—Art. ix, S. 7 of Court Fees Act. It is 
true that the defendants by their pleas opened up a wider field for inquu'y, 
involving the consideration of their proprietary title to the property. J3ut 
we do not think that the character or nature of the subjecl-matter of the 
plaintiffs’ claim was thereby altered ; it continues in its original shape so 
far as he is concerned, nor is the complexion of it entirely changed 
because the defendants put forward certain grounds of defence which, if 
well-founded, must defeat his right to redeem. We therefore think that 
the subject-matter in dispute was the mortgage and tne mortgagee s right 
under it, and that, the value of this bemg only Rs. 2 000, the appeal 
should have been preferred to the Judge. We regret that the decision 
should be directly at variance with the judgment of Turner and Spankie, 
JJ., alreadv mentioned, but tlie point appears to us so clear, that we feel 
constrained to differ from the view enunciated by those two leained 

memorandum ot appeal will be returned to the appellant for 
presentation in the proper Court, and the appellant will pay the respon¬ 
dents’ costs in this Court. 


APPELLATE CIVIL. 

Present; 

Mr. Justice Oldfield and Mr. Justice Straight. 


Hiba Lal {Defendant) v. KaRIM-UN-NISA (Plaintiff). 

[23rd March 1880.] 


2 A. 780. 


ale in o/*«e-Sale art ^ 

money-C.P.C., Ib59. Ss. 256, 257, 258-C.P.C..187..Ss.312and315 Warranti 
of title. 



/ t Tifw . 1 .. Sr. of a decree is set aside, not eo the ground of 

(a) Where a sale 10 ® ... i„egularity afiecting the sale, but at 

want of jurisdiction or in establishing his title to it. and 

the instance of a of the decree holder, the auction-purohaser 

there 18 no question of on j purchase-money. (2 B.L.B.A.O. 

cannot sue the decree-holder for o ip r i ft p - l A H C R 

83 = 10 W.R. 365. 4 B.L.R. ' 

N.W.P.. 1871. p. 67, H.C.R., N.W.P.. 1867, p. 60, U.}. 


• w.r.. p. uf, .. 

I G OPC 1877, having no retrospective effect, 

oaino^applyTrs^L wh^ih h as taken place before the Act canxe into operation. 
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March 23. 
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2 A. 778. 
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March 23. 
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late 

Civil. 

2 A. 780. 


(1) Unreported. 
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1880 

March 23 


Appel¬ 

late 

Civil. 


** auction-purchaser cannot apply under 

that section for the refund of purchase-money. (2 A. 229, Diss.). ^ 

(c) Under S. 315, C.P.C.. the proper remedy for the auction-purchaser is bv 
SteTigh? j") department and not by separate suit. (P^ 

sales hd°d3orthe C.'Ra in judicial 


2 A. 780. 




JUDGMENT. 

^'^^j'iOL^^lEhD,3.~Rka, Lai, defendant, the appellant before us 
caused five bighas, fifteen biswas of land to be attached in execution of his 
decree against Khadim Husain and Isri Husain, as property belonging to 
the judgment-debtors. One WiUyat Husam objected to the attachment 
and sale on the ground that the property did not belong to the judgment- 
debtors. but was endowed property: his objections were disallowed, and the 
proper y was sold by auction [782] and purchased by the plaintiff for 
Es 505 on the 20th July. 18/5, and the money paid over to the defendant, 
and the sale was confirmed on the 11th September. 1875. Wilayat Husain 
however, brought a suit to set aside the sale, on the ground that the judg- 

property, which was an endow- 

and the sale was 

set aside. The plaintiff has now brought this suit to recover from the 
aecree-holdei the purchase-money with interest, and the Courts below have 
fn f ® purchase-money with interest at six per cent. It is contended 

that no suit will lie for refund of purchase-money, that 
plaintiff s proper remedy was to proceed in the execution department under 
the provisions of S. 315, Act X of 1877. and that interest should not be 

In my opmion the first plea is valid. The sale took place under the 

directs that, whenever 

to receivXk H " purchaser shall be entitled 

in ^ us purchase-money, this provision applies only to cases 

Ss 257 anKfti'pA ?" f irregularities or the like under 

ing his til to fh ■ ^ succeeds in establish¬ 

ing his title to the property. This view of the law has been held in a 

^as. UJ and iiO^udamini Choicdhrain v. Krishna Kishor Poddar f2) and 

fraudulent V exec!?!/ T decree-holder had 

and had cnLJdTt, ^ ^ ^ bound by the decree, 

there was no M W 

under the decree ■ and in nlTlhin^^ lodgment-debtor’s property to sale 
the decree-holder h»d „ ^^rNath Eoonweree v. Baijoo Oojhci{5) 

ing to the iudsment d Property to be sold which though belong- 

r783l S.7 o'" "■■‘‘^“ble in execution of a decree. 

S. 2.4 and bv S m ‘b-e of 

saleable interest in the Drn° \ judgment-debtor had no 

chaser is ?orthah ri« purported to be sold, and the pur- 

reason deprived of it, the purchaser shall be entitled to 


(3)1 Lm!*-“=‘2'V-R-.Kb.,8. 

S S* r' 5 " S' P- 67. 

(6) H. C. ft., N. W.P., 1867. p. 50. 
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receive back his purchase-raooey from any person to whom the purchase- 
money has been paid. But it is unnecessary to determine whether plaint- 
iff could succeed under this section, as its provisions cannot have intros¬ 
pective effect, and it will not apply to a sale which has taken place before 
the Act came into operation; and I am unable to take the view on this point 
of the learned Judges who decided the case of Muh, petitioner, decided 
the 7th May, 1879 (1). which was brought to our notice at the hearing. 

The liability of a decree-holder must be decided according to the con¬ 
ditions of the sale in force when he caused the property to be sold, and any 
warranty of title in the judgment-debtor is not ordinarily given by the 
judgment-creditor in judicial sales held under the Civil Procedure Code, 
nor can it bo held that the decree-holder undertook to warrant the title of 
the judgment-debtor in the property sold in the case before us. ihe 
rule of law in respect of sales in execution of ‘decrees has been declared 
by the Privy Council in Dorab AH v. Abdul Aziz (2). Their Lordships 
observe: " Now it is of course perfectly clear that when the property has 

been so sold under a regular execution, and the purchaser is afterwards 

evicted under a title paramount to that of the judgmen -debtor, he has no 
remedy against either tlie Sheriff or the judgment-debtor; and again : 

“ The Sheriff may be held to undertake by his conduct that he has seized 
and put up for sale the property sold :n exercise of his jurisdiction 
although when he has jurisdiction he does not m any way wanant that 
the judgment-debtor had a good title to it. or guarantee that the P^c^^^ser 
shall not be turned out of possession by some person otbei than t o 

judgment d^ebtm.^^^^ case before us not having Ijeen 

of the judgment-debtor on the ground of want ° 

other illegality or irregularity affecting the sale, and ^ 

tion of fraud or misrepresentation on the part o le should 

of opinion that the plaintiff cannot succeed m this suit and it houW 
be dismissed, and the appeal decreed, with all costs, and the decrees of 

the lower Courts reversed. . . , 

Straight, J.-I am of the same opm.on 
It does not appear to me that the provisions o' of Act^X^o^»77 

are applicable to a sale which took place in Ju y, * ■ ‘ Worp there 
afforded to auction-purchasers is not open to the plaint ff. 

not aFull Bench decision of the Calcutta Court Wa'am* 

V. Krishna Kishor Poddar (3) as to the construction to ^ 

8.258 of Act VIII of 1859.1 should have had tdia^ 

the setting aside of sale contemplated theiein is g 

357, which gave the Court suraniary powe them” In 

ground of material irregularity in publishing or nlaintiff bases 

the present ease no allefiation of that kind ,s 

her elaira tp refund of the purahase^^^^^^^^ 

Uderation for that j at the time of the auction-sale, 

whieh took place through ‘h® be implied to a purchaser. 

title or guarantee of undisturbed posses. Leonards on 

The following rule ^ 1 is relevant:-" If at the 

Vendors and Purchasers. 14th ed tionj P; in 

time of the contract the vendor a^ke the estate with all its 

the estate, it seems that the ,them." And in the same 

faults ftDd^cftDDot claim any ^ 
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{9) 3 0. 803 «6 I.A. 116. 
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work the following passage occursIf the conveyance has been 
actually executed by all the necessary parties, and the purchaser is evict¬ 
ed by a title to which the covenants do nob extend, he cannot recover 
the purchase-money either at law or in equity {!).” In the present case 
so far from there being any evidence oimala fides on the part of the 
judgment-creditor, the sale did not take place until Wilayab Husain’s 
objections had been [785] heard and disposed of. There was, therefore 
the strongest reason for his believing that the judgment-debtor had a 
saleaWe right, title, and interest in the property brought to sale 

Had the provisions of S. 315. Act X of 1877. been applicable. I think 
that the olijection taken m the first ground of appeal by the appellant 
would have been fatal to the plaintiffs claim, and that instead of insti¬ 
tuting a legnlar suit the proper course for an auction purchaser to pursue, 
under circumstances such as those which have arisen in the present 
case IS to apply under S. 312 in the execution department. This appeal 
must, therefore, be decreed with costs. 


1880 

March 24. 


Civil 

Jurisdic¬ 

tion. 

2 A. 785. 


CIVIL JURISDICTION. 

Present : 

il/r. Justice Pearson and Mr, Justice Straight. 

Durga Pras.ad {Decree-holder) v. Ram Charan and another 

(Judgment-debtors). [24th March 1880.] 

2 A. 785. 

aside sale-Appeal 

Clause's Ac! Jo/ iL, S o lOll~OeZal 

aff^t I86S). the repeal of any Act cannot 

Therefore an annea? aiu before tho repealing Act came into operation, 

hrtheTeoealinrAH C.P.C., 1877. but disallo^ved 

had been commenced hei Tk would not be affected by such repeal, if it 

and Order No. 138^f 1879. 

an order Judge of Farukhabad made 

a decree from whir*h to ^ immoveable property in the execution of 
Act X of 1877 nn H 0''fP^T^! Pi'®^®i‘i'ed to the District Judge, under 

was admitted by the High°Tourr°Hr®' 

quentlv madfi an onnr r However, the decree-holder subse- 

District Judge’s oS Pu the revision of the 

before Act XII of 187 ’q°” 0 ground that his appeal—preferred to hior 

Act XII of 18,9 came into operation-was cognizable by him, 

JUDGMENT. 

appeaUbb to 25th June. 1879, was 

sublet of an anLal ^ 1877, and was made tho 

was passed 1^0^. before Act XII of 187? 

S. 312 Act X of 1877 i ^ a sale under the second clause of 

X of 1877, is not appe alable under S. 588. Act X of 1877. aJ 


(1) at p. 549. 
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amended by S. 90 (16), Act XII of 1879. This being so S. 102 of the 1880 
latter Act, which provides for the disposal of “ every appeal now pending 

which would have lain if the Act had been in force on the date of its __ 

institution,” does not apply in this case, for the appeal would not have 
lain at all, had Act XII of 1879 lieen in force on the date of its institution; CIVIL 
but, as the appeal lay to the Judge under the law in force on that date, he j^risdic* 
was competent and bound to dispose of it under the provisions ol S. 6, Act 1 , 

of 1868, which declare that the repeal of any Act shall not affect any pro- 

Deeding commenced before the repealing Act shall have come into operation. - 

[787] As the Judge failed to exercise a jurisdiction vested in him by law g a. 783. 
in the matter of the appeal, we set aside the order and direct the memo¬ 
randum of appeal to be transmitted to him for disposal on the merits 

according to law. . 

In the course of considoring this matter we have had occasion to 

examine two decisions, passed by us on the 1 ltd of February 

Appeal from Order No. 138 of 1379 (1) and Revision Case No. 38-B of 

1879 (1). a .u 4. 

We think it right to take this opportunity to say, as regards the first 

of these, that it was determined under an erroneous conception of b. lUJ 
of Act XII of 1879. It was incorrect to say that that section was in¬ 
applicable ” to that appeal. The order thereby appealed was one cmfirm- 
inya&alar and it was appealable both under S. of Act X of 1877 and 
the amendment of that section contained in Act XII of 1879. Moieover, 
that appeal was pending, when the last-mentioned Act came into force, 
and should, therefore, have been heard and determined as proyicied by the 
amendment to S. 589, namely, by this Court. Accordingly our order 

sending it back to the Judge for disposal was incorrect. 

In Revision Case No. 38-B. we were m error in using the expiession 
“ had the provisions of Act XII of 1879 been applicable the appeal from 
the Munsif’s order satting aside the sale would he. not to the Jud^e but 
the High Court;” for S. 588. as amended, enacts, omission, that 

appeals from orders setting aside sales can no longer e a . i 

thought it right to correct tills inaccuracy of expression, though oui order 

in the case was perfectly regular. 


appellate civil. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 

GANPATJI AMD ANOTHER (Plaintiffs) U. SAADAT ALI AND OTHERS 

(Defendants). [31st March 1880.] 

2 A. 787. 

Conveyance of immoveable p-operty—Conalntction—Descriptive words 

Ttru .V . , ,.rtnvevance U comprehensive enough to include not 

Where but^lso the lands appertaining to it by means of 

only an estate or taluka sold, b'lt a s appurtenant lands is otherwise 

alluvion, and the intention to n^ef of the jama of the estate or 

apparent, the mere mention. . .ZgaHuyiai lands, cannot be held to 

taluk alone, and the of the In such a case. th6 

contract, a plaint, and to a decree. 

(1) Unreported. 
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JUDGMENT. 

J-—The case of the plaintiffs is that taluka Birpnr 
with all the VI lages appertaining to it and all existent and contineL 
rights connected with it had been hypothecated to Nawab Jafar Ali Mirza 
for money lent to Husami Khanatn and Bakya Bibi, the proprietors, and 
the Nawab instituted a suit and obtained a decree against them, and in 
execution caused the taluka with [789] all rights and interests to be sold 
and himself purchased it on 20th November, 1872. After the purchase' 
the auction-purchaser agreed to sell the pioperty to Jivvan Lai now re¬ 
presented b 5 ’ Ganpatj! who admitted the plaintiff Hari Das to an interest 
n the transfer, and after a suit instituted against the auction-purchaser 
they obtained a decree compelling the auction-purchaser to execute a sale- 
deed in their lavour in accordance with the agreement. The plaintiffs 

0 ^ 00 ,“Tl™ S ‘'’® i«'ig“ent-debtor3, the former 

owneis of taluka Birpur, and by lessees put in bv him. in obtaining 

possession of some alluvial land comprising 110 bighas, 12 biswas. 13 

isei 'in l T8fi.““'T '“'i comprising the taluka in 

of Rs 8ft ifiA" ^ with a revenue 

wbfch the ® ’ ‘ P‘'0Prict0‘s of taluka Birpur, and 

1872 s d n ^ auction-sale on 20th November, 

taluka''"'hom is the heir of tlie former owners of the 
laid was noi 'C‘-t'vo a,.e lessees on his part, aver that this alluvial 
mlnertv Jafar Ali Mirza, nor included in the 

t^be oriLrilnnh^r ri’ ® P^P^'l^y hypothecated and sold was 

foimld ^to . this land which was 

and the, h it ^^Pafate mahal recorded under the name of Gaiig-barar; 

never considered h'i*' plaintiffs’ vendor, the auction-purchaser, 

this land and It purchaser of this land nor agreed to sell 

Dlaintiffs'oh^f^inp^IV^ impioperly included in tbe sale-deed which the 

sui is ?ot T'T ^ . P^^ad that the 

is ban-ed by Illation ' 

institutioif 

that the land in f I ® taken ; and he proceeded to find 

the o^^e's ol bIZ hypothecation made by 

the subseonenf rnJfv ? ^^^tiffs vendor, nor in the auction-sale, nor in 

he bases this findiji« ^ plaintiffs’ vendor to plaintiffs: and 

undtrmed a^t;! “tTIhl ' [Vstt"® ^ 

the tauzi from that of Birpur wbh ^ 

Rs 6 800-4 7 nn n- Separate revenue assessed, vtz., 

no connection with mahal Gattg-iurnr. and had 

gage deed as suh ect n " entered in the mort- 

revenue of Rs 6 fiOO taluka Birpur proper, assessed with 

si Tade no sefZte - notification and application for 

expressly included in thl^^T-''”t®'n“ 

instituted bv dafnt,ff“ 1874,) in the suit 

21st July 1874 nor in'l4f'''''V^^ anotion-purchaser, nor in the decree of 

Subord^teJudge argues hlf f 

.1 .b«; tss,"” a"ij. ■" 

Taluka Bi^pur^^showft Subordinate Judge. 

pur snown to comprise a number of villages forming a 
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mahal, and in 1860 fcbe land in dispute was thrown up and accreted in 
front of five of these villages, Birpur, Barmara, Ami, Soharpur, and 
Narainpur, and in 1863 it was formed into a mahal and assessed with the 
proprietors of the taluka Birpur, and entered as “ Arazi gang-barar, mauzas 
Biipur, Barmara. Ami, Soharpur. and Narainpur appertaining to taluka 
Birpur.” Thus, although formed into a separate mahal for fiscal pur¬ 
poses, the land would appear to have been attached to the mauzas to 
which it was an accretion, and at all events it is clear the new mahal 
after its formation appertained to taluka Birpur. The Subordinate Judge 
is therefore wrong in considering it had no connection with the taluka; on 
the contrary it appertained to it as a dependent mahal. By the terms of the 
mortgage-deed the owners of the taluka “ agree mutually to mortgage the 
said taluka Birpur, and accordingly after mortgaging a-nd hypothecating 
the whole of the mauzas, original and appended, yielding a jama of 
Rs. 6,800-4-7, along with all original and appended rights, water and 
forest produce, high and low lands, cultivated and uncultivated lands, in¬ 
habited, waste, and saline tracts, stone and wooden presses, kacha and 
pucca wells, reservoirs, and tanks, small tanks, and ponds, sir, baghs, scat¬ 
tered trees, trees bearing fruits and barren trees, [19i}ckauni houses and 
dwelling-houses, &c., and all and every portion of our proprietary, posses¬ 
sory, and demandable rights without excepting any right or interest 

obtained or obtainable. „ • i , i 

Now it seems to us, considering the fact that the alluvial mahal 

apnerbained to the taluka. that the above terms are comprehensiye enough 
to include it in the property mortgaged ; and if the sum entered as the 
jama was that of the taluka exclusive of the Jama of the alluvial mahal, 
there was no intention by that entry to exclude the latter from the mort¬ 
gage, the entry of the Jama being merely descriptive. But the material 
point is not what was mortgaged but what was sold at auction. Unfortu¬ 
nately no sale-certificate is forthcoming, and it is alleged, and no. disputed, 
that although the sale was confirmed no sale-certificate was obtained by 
the auotioa-purohaeer, probably owing to the dispute between him and the 
plaintiffs. Bub we have in evidence the application for sale and the sale- 
notification, and in the former the decree-holder app les for the sale o 
“mahal taluka Birpur. together with original and attached mahal and all 
zemindari rights belonging thereto.” and the sale-notification directs 
the sale of the “mahal Birpur. together with original and attached 
mahal and all the zemindari rights appertaining thereto. The attached 
mahal alluded to can be no other than this alluvial land and we are at a 
loss to understand the Subordinate Judges remark that the sale-notifi¬ 
cation and application for sale made no separate reference to this mahal. 

We can come to no other conclusion than t^at this alluvial tract, 
formed into a separate mahal, remained attached to the taluka, and was 

included in the property sold at auction. ... i. t j j 

Nor do we agree with the Subordinate Judge that it was excluded 

from the sale to the plaintiffs, the enforcement of 

under a decree of Court. The Subordinate Judge rests his finding on 
this point on the fact which he asserts that this land was not included m 
the sale-contract to plaintiffs, nor in their plaint in their suit to e^orce 
that contract, nor in the decree which they obtained. But the whole 

force of the Subordinate inTho" toents as“he 

y^of UlukT[792] Birpur, and which is said not to ® 

of the alluvial mahal. But the entry of jama is iSl su^iec^^ 

the essential part of the document is the entry m respect of the subject 
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of sale, and this is the " entire taluka Bivpur.” a term sufficiently bom- 
piehensive to include the alluvial mahal appertaining to the taluka, and 
we may observe that the draft sale-deed, dated 21st January 1874 ex¬ 
pressly includes alluvial lands, and whac is more to the purpose the kle- 
deed executed by order of the Court which gave the plaintiffs their decree 
purchater*^^ tlisputed lands as conveyed to them hy the auction- 

all co^Is “^^cree the claim with 


2 A. 787. 


APPELLATE CIVIL. 

Present : 

Jir. Justice Pearson and Mr. Justice Oldfield. 


1880 

March 31. 

Durga Prasad iPlaintif) v. Baldeo and others {Defendants) 

[31st March 1880.1 


LATE 

Civil. 

3 A. 221. 


3 A. 221. 

Agreement without consideration—Contract Act, 1872, S. 2 {d) 

(shoDkeeDersI or for thflir request of the defendants 

pkintiff.^in consideration of such cxpcSre'"a c«tVn 

sold through their agencv in such S.r ,, .n ^ commission on articles 

terms of S. 2 W, of the Coatraot Act, and ir S^nToroeSrliLm 

1 r 1 stated in his plaint as follows “ The plaintiff esta¬ 

blished two gram-markets at Etawah. one called Hume Gannha other 

Earn Gan] expending thousands of rupees in building shops and purchas- 

Thoprin Uiese maSr authorities : the deLdants rented 

mission of Re 1-8-0 ^® J'‘^'^™>ssion agents, receiving a com- 

plaintiff liavini? pvt-tonr? i traders: in consideration of the 

annas of such percentage as’thrpkintlr'''?' fixed eight 

him - in 187o hv mnfn i ^ plamtiffs haq which they used to pay 

'r, ■ and tho’de plaintiff’s 

accordinc to which fi an agreement on the 22nd Juue, 1375. 

i^des red to ave ttf ^^he plaintiff; when the plaint- 

refused to r^giser it nth of the defendants 

sequentlv wat obliml executed it; the plaintiff con- 

inTy thrmesenS ®f‘'"“ishm 6 nt of his right; accord- 

defendants agreed to nav^ ' °° agreement by which tha 

commSn She f, ?d l-^'O they receive as 

of the mrket ° J'“'>'vn as ‘ chandhri " 

put in no appeara'nce^^Tnd’setpi:?!*^^^" judgment; twenty-eight 

amongst others that the n prpo™^':°°^ 'lefended the suit, on the ground 
The first Court di^fl'n for want of consideration.' 

arising from such defence ^rg as foUows'““' 

(involved in the\ew°nd\ssuG nM decide the defendant’s plea 

reference to S. 19 Act IX of 187 ? ’ document invalid with 

because in S 2 (rf) Act ^ .f if^o’ Court thinks it is not; 

done or promised to he dm-* ^®“®*deration is defined as anything 

promised to be done or abstinence from doing that thing: In that 

mi 
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case it should be admitted that the plaintiff, besides spending money froin 1880 
bis own pocket in tlie establishment of ‘Hume Ganj, exercised great 51 ^^ 01131 , 

diligence and took great pains in having it tenanted, and this market gave - 

the defendants an opportunity to get ‘fees' hy following their 

nrofession In recompense of that trouble and diligence, if a portion of APP 
the fees was fixed for the 'plaintiff under the agreement in question as ^ATE 
alleged by him, the consideration for tliat portion of the fees is that very 

diligence of the plaintiff. " _ 

The first Court decreed against all the defendants excepting four of 
those who had defended the suit. Twenty-five of the defendants who 3 A. 221. 
had defended the suit appealed. The lower appellate Court holding that 
the agreement was void for want of consideration, that the genuine char¬ 
acter of the agreement was so doubtful that the agreement could not he 
supported, set aside the decree of the Court of first instance, and dismiss¬ 
ed the suit, the- material portion of its judgment being : It is 

contended that Durga Prasad, the respondent, neither had done. wa« 
doing or promised to do anything for the appellants ; that the fees 
they derived from the ' hiparh' were not due to any exertions on his 
part 1 that if he built shops so did tlie ajipellants; that the efforts he may 
have made 11 or 12 years previously to establish the market-place were 
made to please the Collector and not at their desire; and that it was 
never agreed tliat thev should receive certain fees in consideration of Pay¬ 
ing him certain dues. On behalf of the vespondenb is argued haUhere 
■was consideration within the meaning of S. 2.j (2), Act I\ of 187^, and 
thai the dues secured by the agreement were in compensa ion for sotne- 
thing already voluntarily done by the respondent for the appellants, namely, 
the establishment of the market place. I am unable to see clearly what 
itisthatche respondent has done for the appellants. The market place 
was evidently established with great diiiiculty and m the force of much 
opposition mainly through the exertions of Durga Prasad but tins was to 
please the Collector not the appellants. The respondent was a person o 
standing and infiuenee, and in consideration 0 his assistance *=^0 J^cal 
authorities wished to recognize him as chaudhn. but then action in 
appointing him as such was disallowed by the Local Government on a 
petition being filed by several persons, among whom 
defendants. It is evident that the responden was 
acceptable to the persons immediately concerned. It might be considered 

that the appellants would noi agree to pay f’’® ^ ® ® 

they had gained something through him, and that the fact of then execut¬ 
ing suchL agreement afforded a presumption that he had done some- 
,thing for them But. as will be noticed under plea 9. the 
extrLely informal and vague, and there is much reason to 
in fact it was executed by most of the defendants or not It does not, 

itor instance, recite any service done 

accruing to the appellants through him. All ® they 

say in it is that they .ill not take more than El-S-a^ wh.ch^they 

pay the the circumstances do not bring 

;tion, as defined m S. 2 [d), ana as eviueimy i.u« ,lHCiirahle 

■the matter under Cl. 2. S. 25 of Act IX of 1872. I ^nk it desirable 

notwithstanding that this ^ f 4 “ 9 ^^^ also whioh raises 

ikhe decree, to enter into that part of the . a. u annel- 

,the question whether the deed was V ® ars in collusion with 

.lante or not. and whether the confessing 

-the plaintiff or not. On behalf of appellants several 

tPoinW out, whioh tend to show that the document was not executed with 

^ •0 
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the propriety and deliberation suitable where such considerable interests 
were concerned and usual on such occasions. It was executed on an 
eight-anna stamp and a penalty subsequently enforced of twenty times 
the proper stamp. To this a long slip of country paper was pasted upon 
which the signatures which could nob be got on to the stamp were written • 
there were no marginal witnesses, and the agreement was not drawn up in 
the usual form. The stamp was purchased in the respondent’s name not 
as IS usua in such cases, by the executants. Several of the names are 
those of shopkeepers, not brokers, though the former take no fees. From 
all this the inference deduced on behalf of the appellants is that the doca- 
ment was not fairly and openly executed, and cannot be fully trusted, and tho 
mference is not unreasonable. It is evident that the Municipal Committee 
did not feel sure of the genuineness and validity of the document as they 
wished to be. for they recommended the respondent to get it registered. 
When he produced it for registration, some of the alleged executants 
admitted their signatures but declined to register ; others said they bad 
signed a blank paper; and four denied having executed the document at 
all. .Registration was refused and the order maintained on appeal. As to 
one of those who denied their signature, it was found by the Sessions 
Lourt, to which the respondent was committed for trial on the charge of 
forgery, tha his signature had in fact been forged, and the document was 
impounded though the respondent was acquitted on the ground of ignor« 
ance and good faith. The evidence as to the signature consists of the 
statements of the writer of the document, of Muhammad Nazir. Tahsildar 
and bub-Registrar. and of several of the confessing defendants, and is 

expected from witnesses relating what they 
nndor ^ ^ lapse of threo years. No confidence can be placed 

circumstances in the genuineness of any of the signatures 

If nhv'mno ^ dispute about them for years, 

fiftc !.n,i tf; ^ respondent was strongly supported by the authoii* 

a rpliipfini ^ ’^probable that some of the appellants may have: given 

Lbscritd -n® agreement and that others 

eS the contract it 

is nnf Qiinli '^ant of consideration, and that the whole document 

the othR^ir^''''''' accepted as proving the alleged agreement, and that 

JUDGMENT. 

aereemen? OLDFIELD, J.—The object of the suit is to establish an 

bv tl Tf to have been 

pnmmictiin \ whereby they agreed to pay certain 

maTercXl^TT^® plamtiff on the price of articles brought for sale in a 

that h e of the plaintiff U 

lector at that fimo expense by request of the Col* 

defendants mh ’ ^ shops, which were occupied by some of the 

bought fo^: at Re. 1-8-0 per cent, on articles 

iff and that thl a annas per cent, to the plaint- 

cu'ted to eive sought to be established has been exe* 

the tubiLr Sit o'? existing between the parties on 

twenty-eight nnt in n ^ ‘defendants, nineteen confessed judgment, 

The Court of fir^if in t^ ^PP®®'*’ance, and seventy-one defended the suit, 

five persorif all but five; twenty 

P among the defendants appealed to the Judge, and these are 
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the respondents in appeal before us. The grounds of appeal were sub¬ 
stantially that a suit of the nature of the present suit to establish a right 
to fees as cliaudhri of a bazar is not maintainable: that the absence of 
registration of the document is fatal to the maintaining of the suit; that 
the suit should be dismissed, since the document had been held to be a 
forgery by a Criminal Court; and that there was no consideration for 
the agreement under S. 25, Act IX of 1872, and it cannot be a binding 
agreement on the appellants under the circumstances under which it was 
drawn up. The Judge rejected all the objections in respect of the main¬ 
tenance of the suit, but he found that there had been no consideration 
for the agreement, as the term is defined in S. 2 (d), Act IX of 1872, 
and that it was not such an agreement as might be valid with reference 
to the provisions of Cl. (2). S. 25 of that Act; and he further held that 
the document had not been executed with proper formality and the 
deliberation suitable when such considerable interests were concerned, 
nor with the fairness or openness required to allow of its being fully 
trusted ; and he reversed the decree of the first Court and dismissed the 

claim against the defendants. , . ^ 

[228] The plaintiff has presented a second appeal in this Court, 

making the defendants respondents who had appealed to the Judge. The 
objections are to the effect that the Judge’s finding in respect of the in¬ 
validity of the agreement for want of consideration, and for want of proof 
of its proper execution, is wrong, and that lie should not have dismissed 
the suit against those defendants who had not appealed to him. 

The Judge’s finding on the question of consideration is one which is 
not open to question in second appeal. To render the agreement valid as 
a contract, it must be shown that there was consideration as defined m 
the Contract Act. or if not. that the agreement comes within the exceptions 
provided for in S. 25. Now the deed is silent as to the character of the 
consideration for tho promise, and the only ground for making the promise 
is the expense incurred bv tho plaintiff in establishing the Ganj, but it is 
clear that anything done in that way was not at the desire of the 
defendants, so as to constitute a consideration, and the Judge has very 
distinctly found that " the circumstances do not bring the naatter under 
Cl. 2, S. 25, Act IX of 1872,” as has been contended. To bring it within 
the provisions of that clause, it must he shown that what was voluntarily 
done by the plaintiff was done - for the promisors ’’ or something which 
the promisor was legally compellable to do,” and the Judge finds that this 
has not been shown. He says he does not see clearly what it is that 
respondents had done for appellant, and that what he ^as to please 
the Collector. In fact, when plaintiff established the Ganj, the defendants 
were not in his mind, and there was nothing done for them, for which 
compensation might be given. On the finding by the Judge there is no case 
for second appeal, and we cannot disturb the decree m respect of hose 
defendants who have not been made parties to this appeal by the appellant. 
The appeal is dismissed with costs. 
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Tej Singh {Phintif) v. Gobind Singh and others {Defendants). 

[2nd April 1880.] 

2 A. 850. 

Sale in execution of decree—Pre-eviption—C.P.C., 1877, S. 310. 

In the case of a share of undivided immoveable property sold in execution of a 
decree, a co-sbarer entitled to pre-emption in respect of it. cannot acquire such 
right as against a stranger bidding for it. unless ho also bids for it. and for the 
same price as such stranger : mere assertion of his title, and piyment of earnest 
money and of the balance of the purchase-money within fifteen days will not 

do. Nor can he. under such circumstances, maintain a suit for pre-emption 
against the purchaser. 

[F.,3.A. 827 (828) = 1 A.W.N. 86; D., 3 A. 15 (17).] 

Luring the sn.U' of 8. sliEro of cert^rin undividod property in execution 
of a decree, tlie plaintiff, a co-sharer in such property, asserted his right 
of pre-emption and paid the deposit required by S. 306, Act X of 1877, on 
the full amount of the purchase-money as required by S. 307 of that Act. 
but did not bid at all for the property at the sale. His claim to pre¬ 
emption having been rejected by the Court executing the decree, he iDrought 
the present suit against the defendants—who satisfying the conditions 
lequired by Ss. 306 and 307 of Act X of 1877, liad purchased the said 
share to establish his right of pre-emption in respect of the property. 
The first Court having given him a decree, the defendants preferred an 
appeal, and the lower appellate Court held that the suit was not main- 
tamable and dismissed it, its reasons for so holding being as follows: 
In the view of the appellate Court the meaning and substance of S. 310, 
cb X of 1877, aie not those that the Court of first instance has des- 
cubed , on the contrary, the appellate Court is of opinion that the aim and 
substance of that section is merely this, viz., that the share-holder ought also 
to bid at auction, and that, if the amount of the last bid by a stranger and 
the sliare-holder is the same, preference of purchase should be given to the 
share-holder; that is to say, if the amounts bid by the stranger and the 
share-holder at auction lie equal, it shall be knocked down to the share¬ 
holder. The rule as to the right of pre-emption in pattidari villages which 
was axed UDder S u Act XXIII of 1861 with a view to assimilating it 

L 1 M ^^ annulled by this section : and since it is admit¬ 

ted that the plaintiff made no hid at auction, the defendant alone having 
bid and the officer conducting the sale knocked the same down to 
the bid of the latter, the plaintiff under such circumstances is in no way 
enti led to bring a suit in the Civil Court on the ground of pre-emptiva 
ri^ht by virtue of his having filed an application for pre-emption before 
the officer conducting the sale on the date of the sale, and having paid 
earnest money, and having paid the remainder of the purchase-money 
withm the period of fifteen days, and for the Court to have made a 
decree for maintenance of pre-emptive right.” Whereupon the plaintiff 
preferred au appeal to the High Court. 

JUDGMENT. 

J.—The construction put by the lower appellate 

^ 1877, appears to us to be 

correct. The appeal, therefore, fails and is dismissed with costs. 
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Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


Bika'Singh and others {Defciidants) v. Lachman Singh and others 

iPlainiiffs). [5tli April 1880.] 

2 A.800. 

Hindu law—Mitakshara-Mortgage of ancestral property by father^Sale of father's 
rights and interests in execution—Liability of son's share. 

(а) Where a Hindu father morfpages ancestral property, and, in execution of 
a decree on such mortgage, the rights and interests of the father only are sold, 
the purchaser cannot take possession of the whole estate ; and in a suit against 
him by the sons for the recovery of their shares, it would be unnecessary to 
enouirc into the nature of the debt on account of which the father’s rights and 
interests were sold. (3 C. 198 (P-C.), F ', 1 I. A. 321 (P.C.) = 14 B.L.R. (PX.) 
187, D.). 

(б) Rulings in the above two cases considered and reconciled. 

A joint Hindu family consisted of a father (Gulab Singh) and his 
minor sons (Bve) and grandsons (two). While tho undivided estate was 
in the possession and management of Gulab Singh, be mortgaged the same 
as security for re-payment of monies borrowed by him. Ganga Prasad 
the lender sued Gulab Singh on this bond and obtained a decree for the 
recovery of the bond debt by the sale of the family estate. The right, 
title and interest of Gulab Singh alone in the family estate was sold in 
the execution of this decree. Tiie auction-purchasers took possession of 
the family estate. The plaintiffs, the sons and grandsons of Gulab Singh, 
joined and brought a suit against the auction-purchasers to recover their 
shaves of the estate. It appeared that before the suit came to be tried 

the defendant Gulab Singh died. / n 

The second and third issues fixed by the Munsif were as follow 
•■(ii) Whether the property in dispute was the joint ancestral property 
of the plaintiffs and Gulab Singh the father of p aintiffs. and Gul^i Singh 
was in possession thereof as the head of the family or not ? in) Whether 
the debt in satisfaction of which the property was sold had been incurred 
under a legal necessity or not. and what rights have the defendants 
acquired by the auction-purchase? ” With reference to the first of these 
issues the Munsif found that the property m dispute was the ancestra 
property of Gulab Singh and his sons, and not the separate oi 

Gulab Singh, and that Gulab Singh was in possession of it as the head of 
the family, and that it was nob shown how the moneys borrowed from 
Ganga Prasad had been expended. The Munsif held that it was not 
necessary to ascertain how these moneys were expended, as whatever 
might have been the nature of the debt the defendants could not take 
under the execution-sale more than the right, title, and interest of the 
iudgment-debtor. The judgment of the Munsif on this part of the ca e was 
as foUows “ But this issue is immaterial m the present suit. This case 
U exactly on aU fours with Deendyal Lai v. Jv^deep Naram Singh (1) 
decided by the Judicial Committee of the Pnvy CouncU. In that case 
their Lordships held that ‘ whatever may have been the nature o the 

debt, the appellant cannot be taken^ to have ^ , iiflhtnr Tf 

Bale more than the right, title, and i nterest of the ludgment-debtor. If 


U) 3 0. 198. 
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1880 he had sought to go further, and to enforce his debt against the whole 
APRIL 5. Pi’opei'fcy. find the co-sharers therein who were not parties to the bond, he 

_ ought to have framed his suit accordingly, and have made those co-sharers 

parties to it. By the proceedings which he took he could not get more 
Appel- tlian wliat was seized and sold in execution, viz., the right, title and interest 
LATE ^he father.’ This ruling is applicable to this case. The bond was 
Civil by ihe father and the decrees obtained against him only. The 

plaintiffs \yho were not parties to the bonds were not also made parties to 
' the suits in which the decrees were obtained in execution of which the 
2 A. 800. property in suit was sold. Following the ruling of the Privy Council, I 
hold that the defendants Bika Singh, Narain Singh, Bahhvan Singh, Tika 
Singh, and Pulandar Singh have ac(]uired by the auction-purchase merely 
the light, title, and interest of Gulab Singh to and in the property in 
dispute.” 

The Munsif decreed in favour of the plaintiffs. On appeal, the District 
Judge affirmed the Munsif’s decision, but varied his decree, the material 
portion of the District Judge s judgment being:—“Theauction-purchasers 
appeal. The cases of Girdharee Lall v. KantooLall (1), NciYayanachdrijo, 
V. Narso Krishna (2), \ enkatasanii Naik v. Kuppaiyan (3) have been cited 
on their behalf. Tlie last-named precedent is so entirely at variance with 
^eii contention that it has probably been cited under a misapprehension. 
There can be no doubt, however, that the two firSt-noted precedents do 
support the appellants’ case and lay down the rule that the sale of a 
father’s ancestral estate in execution of a decree of Court will bind 
Hindu sons in esse, and tliere is no doubt that the property in this case 
was ancestral and that the sons were in esse. But there seems also to be no 
doubt that the principle enunciated in Mudduu Thakoorv. Kantoo Lall (1) 
has been very materially varied by Deendyal Lall v. Jiigdeep Narain 
binghii), which has been followed by two Madras Full Bench decisions. 

Venkatasarni Kaik y. Kuppaiyan (3); Venkataramayyan v. Venkata- 
subramama Dikshatar (5)-in the latter of which the genesis of the law as 
now settled is detailed, and it must I think now be taken as certain that, 
when the sons are not parties to the suit in which the decree is passed, 
the right, title, and interest of the father can alone be considered as sold 
in execution. I find, therefore, no reason to differ from the lower Court 
upon the mam point in this case, but I am of opinion with reference to 

Vinayak (6) and Kallapa v. 
Venkatesh Vinayak [1] that the decree must be varied, and that its form 
should be in that given m Babaji Lakshnan v. Vasudev Vinayak (6). The 
lower Court s decree is modified by declaring the plaintiffs entitled to joint 
possession along with the defendants of Gulab Singh’s share in the 
zamindan estate of mauza Kishorepur. The relative proportions of their 
inteiests. if a division tn specie be desired, must be determined in a suit 
fro ascertain the same or by private arrangements.” 

ihe defendants preferred an appeal to the High Court. 


and MvlJ of Girdharee Lall v. Kantoo Lall (l 

the 19 ht? the Privy Council o 

fn a ^t 'vas ruled that ancestral property which descenc 

to^a^^r under the Mitaksbara law is not exempted from liability t 
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pay his debts because a son is boin to him, that it would be a pious duty 
on the part of the son to pay his father’s debts, unless they had been 
illegally contracted or for immoral purposes, and that, it being a son s 
pious duty to pay his father's debts, the ancestral property in which the 
SOD, as the son of his father, acquires an interest by birth, is liable to the 
father’s debts. In the later case of Suraj Bunsi Koer v. Sheo Permd 
Sinqh (1), decided by the Privy Council on the 1st [805] February, 1879, 
reference is made to the above-mentioned decision as an authority for the 
following proposition, viz., that when a joint ancestral property has passed 
out of a joint family eitlicr under a conveyance executed by a father m 
consideration of an antecedent debt or in order to raise money to pay off 
an antecedent debt, or under a sale in execution of a decree, his sons, by 
reason of their duty to pay their father’s debts, cannot recover that 
property, unless they show tliat the debts were contracted for immoral 
purposes and that the purchasers had notice that they were so contrjicted. 

In the case of Decwh/al Lall v. Jugdeep NarainSingh (2) decidecl by 
the Privy Council in July 1877. it was ruled that the right and interest 
of one co-sharer in a joint ancestral estate may be attached and sold 
in execution of a decree obtained against him personally under the Mitak- 
shara law, and that the purchaser at such a sale acquires merely the right 
to compel a partition as against the other co-sharers which the judgment- 

debtor possessed. , , ,, 

The rulings in the two cases of 1874 and 1877 appear to be perfectly 

consistent, and, in our opinion, the lower appellate Court has erred in 
holding that they are at variance with each other, and that the decision 
in the earlier case supports che appellants’ contention. In that case the 
whole of the taluqa in which the plaintiffs were co-sharers had been sold 
by their fathers. The ruling in that case is therefore inapplicable to the 
present in which it has been distinctly found that the appellants only 
acquired bv their auction purchase the rights and interests 
ment-debtor Gulab Singh in the joint ancestral estate m 
That finding assimilates the case to that of Deendyal Lall v. Jugdeep 

27aram SmgM2^h unnecessary to inquire into the 

Singh’s debts on account of which his rights ^ 

that the rights and interests of the plaintiffs are found have been 

sold to the appellants. The appeal fails and is dismissed with costs. 

FULL BENCH. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Spankie, Mr. Justiee Oldfield, and Mr. Justice Straight. 

Thakub of Masuda {Plaintiff) v. The ™ Thakur 

OF Nanpwaea (Defendants). [5th April 1880.] 

2 A. 819. 

L Beference to High Court by Chief Commissioner of AJmere and Mairuiara-AJmere 
Courts Reg. I oj 1877, S.'Al. . . u ^ 

A queetwn. arising before to’'wffier the appe^nL to 

S?morrthSy ^ -i° the trial of an appeal- 
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''’High'couT””® ‘>5’*'™ 

Pei- Spankie, J. contra. 

2. Rejereii^e to Chief Cmwiissioner by Commissioner of Ajmere-Appeal from Comviis 

nSr"® Commissioner of Ajmere refers under S. 36, Reg. I of 1877, to the 

^“fstion of the nature mentioned in S. 17. and. on receipt 
of his opinion, passw a decision in accordance with it, the appeal from such 
decision lies to the Privy Council and not to the Chief Commissioner 

[R., 8 P.R. 1903 (Rev.), 30 A. 290=5 A.UJ. .584 (586). A.W.N. (1908), 109.] 

<^TRunwTTl S’"*! ^ Division Bench (Spankie, J. and 

blEAiGHT J.) of the High Court before which a reference to the High 

Court by the Cliief Commissioner of Ajmere and Mairwara, under S 21 

of the Ajmere Courts Regulation, 1877. came for disposal 

ORDER OF REFERENCE. 

difficulty in disposing of this 
lefeience The Chief Commissioner of Ajmere and llairwara has, under 

fh;! Regulation I of 1877, asked for a ruling from 

this Court on the case stated as follows :_ 

‘■hf decision of the Assistant Commissioner of 

fiiTin% ^7 ™ P°>"‘ ‘he oatare speci- 

Pt.lt p “ ■ ■ ® ='l'°™ EeSulatiOD, referred the point under S. 36 to the 

pttcribeTin'sTv®''' 71 ^‘'7- Co-missiorter dealt with the case as 
ft r 1 '■P‘"''"ed It to the Commissioner, who disposed of 

the ir‘l ‘ C°““'Ssioner’s judgment. Upon this, 

the plaintiff-appellant, considering that the Commissioner's decision in 

refer'i-edH"? 1 ^'“ 1Commissioner's judgment on the point 
in Coimc ‘o ‘’’m for a certi6cate to appeal to Her Majesty 

within thp not consider his judgment to he final 

declined to entn 7'^ tn ^ of the Civil Procedure Code, and therefore 
an aml l H PV ‘*’®„'‘PP’"ration for a certificate. Appellant then filed 
CommTssLl n .C°“mf-,®>oner's Court against thVjudgment of the 

proceed whh thl7 ^ i ' is doubtful whether he ought to 

was final for tl. ss it may be that the Commissioner's decision 

toe til Ci"' Procedure Code, and that there- 

officer The niipsti ii ™i‘ifioS'te should have been entertained by that 

Zef in colZI V r Commissioner's decree, 

final for the nurnnJ ^’1® Commissioner's ruling, be considered 

nnal tm the purposes of an appeal to Her Majesty in Council’ " 

EeguHtion mvf f ^ o' 1877 (The Ajmere Courts 

trial olZivll I™'7, “f?PPPP»^‘P Court in the 
natuie spedfie^fn q m respect of a question of the 

provided bv S IR ” ' / Dourt may refer such question in manner 

!.». Siii?;'*';,” « “• "" “ ■“ 

tion S. 17 is (i) doubt on a ques- 

ofany document construction 

doubt She fntT of S. 21 that the 

" in the tnal of a civirapteal-^ 

the case it^U ^nd^'^it^^m^ points arising within 

Itself, and it must arise m or on the trial of the apped. It is 
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clear that the Chief Commissioner has not as yet proceeded to the trial of 
the appeal. The case has been formerly entered as an appeal, but the doubt 
has not arisen in trial, on the pleadings or otherwise, as far as I am m a 
nosition to judge. The doubt was in the Commissioner’s mind rather 
than in that cf the Chief Commissioner, in whose Court the appeal is 
pending. The Chief Commissioner is himself of opinion that the appeal 
lies direct to the Privy Council from the Commissioner s judgment passed 

under S. 37. . . , . i • if 

I am disposed to think that the Chief Commissioner ought himself to 
determine, at the hearing, whether or not the Commissioner s decree 
having been appealed to him, the api>eal is or is [822] not cognizable m 
his Court. The question seems to me merely one of procedure, and not 
strictly one of tliose questions arising in a case specified in S. 17, and one 
of which must give rise to the doubt to be referred when the appellate 

Court is actually trying the case. . . tu 

I would suggest that we ask the Full Bench of this Court to settle 

the preliminary doubt entertained. If the Court at large hold that the 

question was properly referred, there will be no difficulty m determining 

the question submitted to US. 

Straight, J.—I concur in the suggestion of Mr. Justice bpankie, 
that the preliminary question sliould be referred to the Full Bench. 

JUDGMENTS OF THE FULL BENCH. 

Stuart C.J._Tlie question referred to us by the Division Bench 

(SpaNKIE, J.’ and Straight. J.) is whether, under the circumstances, the 
reference by the Cliief Commissioner to this Court was competently ma.de. 
As the record shows, the case proceeded on its course at Ajraero until it 
came before the Chief Commissioner on appeal from the Commissioner. 
It was stated to us bv Mr. Colvin that notice liad been S'ven that the 
appeal would he heard by the Chief Commissioner, under S. 551 of the 
Code of Procedure, and that he himself appeared on that notice, and he 
was arguing the case on that footing when the Chief Commissioner stated 
that he entertained a doubt whether the appeal was validly befoie him, 
or whether the judgment of the Commissioner must not be regarded as a 
final one. and as such the judgment to he appealed to Her Maj^esty m 
Council. The Division Bench are on their part doubtful whether the 
Chief Commissioner could make such a reference to this Court and them¬ 
selves refer their doubt to this Full Bench. 

S. 21 of the Ajmere Regulation I of 1877 provides 
appellate Court on the trial of a civil appeal entertains ^ [823] doubt.a 

reject of a question of 

s. n ..a .nus^e- 

fore be " a question of law, or usage having the force ^ 

Btruotion of any document, or the admissibility of 

themfirif-fl nf thA rasa ” UpOD these provisions of the Regulation two 
e merits of the cas • P , q j. Chief Commissioner was 

questions arise, (i) w annellate Court within the moaning of the 
£bL ij^^hatr Cffief commissioner's CouH w. appellate 

“sranrthTrtrr part ofsuch a nature that Judgment upon it against 
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the appellant finally disposed of the case on the merits, the only other 

possible judgment being notice to the respondent to appear under\ 552 

and following sections. Such a proceeding having such an effect must 

9^1 ^ deemed a trial to all intents and purposes as intended 

i'V questions of law could legally be 

refeiied b> the Chief Commissioner to the High Court 

Such h my answer to our colleagues of the Division Bench But as 
I have made a careful examination of the record of the case, X trust they 

thei^ rif irregularities of procedure on 

to hrof authorities of Ajmere. The original suit appears 

to be of the nature described in S. 34 of the Ajmere Regulation viz a 

Zate of succession was clearly raised, and tbe Subor- 

iTn tf, ^"‘1 H.s judgment on tbe 12tb June. 1877. dismissing tha 

an appeal was taken to the Commissioner. 
The date of this appea does not appear from the record, nor does the 

pioceeded, and whil^e it was pending, and before giving his judgment the 
Commissioner [824] referred to the Chief Commissioner a question of 

r p” ® Chief Commissioner answered, 

accid ie to iX’Pi ““ 

fu OQM® i . ^ ® Commissioner’s opinion by a judgment dated 
dismi^iinAS™'”''; the Subordinafe Judge and 

the Commissin*^'' 1 ’P.^^PP^^^t in that appeal, considering that 

S 59-1 Xfp ", the purpose of 

Lcedure CorirTo tr P “0, CivU 

wLs a fi o,?e t;. f°i- ». certificate that the case 

s^oLr did not eon ■" Council. But the Commis- 

r,Xata wC ' h'" ‘^“‘3 >'<='“sed the 

of tL Chief Pol iP the Court 

The Chief against the judgment of the Commissioner. 

5 ssrbut^vidle d ' before him under 

I havei-efen-^d I the doubt to which 

place without nnv ’ tP he observed that these proceedings took 

6 the records‘be provisions of the Civil Proceedure 

on the register of ' T °° to admit it or directing it to be placed 
strictLss Inr ' ‘berefore be doubted whether in 

I m gh at le’Vhn before the Chief Commissioner, 

auy apnea o thrp7/p'“" ‘b"‘ the record did not show 

doubt in respect of thlf consideration appears to be whether the 

Chief CoXr^issionl ‘be High Court by the 

preferred to him brthT^.rtmlXsliit'’’” " 

the Chll cL'misltef’ '"T. bis Court is shown by 

forms us that he recpivpd ^ ^ counsel for the appellant in- 

Chief Commissionpr’c P ^ ^of-^ce on behalf of his client to appear in the 
he appeal when 

acting under the nrovid intimated that be was 

heard for some time and fVi address the Court, and was 

[823] resolving to refer to the Hiph P 

to proceed with the appeal or question of its competency 

finaUty of the order appealed. ’ referred, the 
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Under the circumstances 1 am of opinion that the Chief Commi^ 
sioner had commenced to hear and try the appeal, when the doubt which 
he desires the High Court to solve in respect of the question of law refer¬ 
red was entertained by him, and that the question was properly referred. 
The question whether an appeal can be heard is doubtless one which must 
be tried before the appeal can be tried on the merits, but the trial of that 

question is included in the trial of the appeal. 

SpaNKIE, J.—I am willing to acquiesce in the opinions of my honor- 
able colleagues. At the same time I cannot help regarding the reference 
as made before the case came on for trial. The appeal appears to have never 
been formally admitted ; there is no order upon the memorandum of appeal 
either admitting it or directing that it should be registered. There is no 
order upon it summoning the respondent or directing that the appdlant 

should appear on a certain date under S. 551 of the Civil Procedure Code. 
I cannot realise that the Chief Commissioner was acting under S. 551 of 
the Civil Procedure Code, which applies to procedure mthe Ajmere Courts, 
having been made applicable thereto by the Ajmere Code. Tlie object of 
S. 551 is to hear appellant wilhvut summoning respondent, and if the 
Court think that there is no case, it confirms the decision of the Court 
below on the merits. I can understand the Chief Commissioner s enter- 
taining a doubt whether he should not reject an appeal as being beyond 
his jurisdiction. But if he rejected it, he would not be confirming the 
decision of the Court below, for there would have been no trial m his 
Court. What has been done no .vis that the difficulty appears to have 
arisen before the case came to trial, and therefore the position is not 
the same as that in S. 17 of the Ajmere Code. 

Oldfield, J.—The Court seems to have been proceeding with the 
trial when it made this reference on the question of its jurisdiction, and 1 
see no reason for supposing that tho reference was not proper y nia e. 

[826] Straight, J.—I think that this reference was properly made 
by the Chief Commissioner of Ajmere, and that it should be disposed of 

%beZle having been again laid betm-e the Division Beneh (Spankib, 
X, and Straight, J.) the following opinion was given by tho Division 

Straight, J.—The Chief Commissioner appears to be right m his 
view, that the appeal of the Thakur of Jlasuda lies to Her Majesty m 
Couneil from the Commissioner's Court in this particular case. 


appellate civil 


Present : 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Laohmin Narain (Defendant) v. KOTESHAB Nath (Plaintiff). 

[5tb April 1880.] 



2 A. 826. 

Unrt^age- OendUien against alUnalian-Purchau a) eguity of redemplion-Extin- 

' guUhment of security —Lis pendens. . .. 

»i^rtnAnerson with a condition against alienation 
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mortgagee but neither can such purchaser deptive the fir-t mnrt 

[Expl., 4 A. 518 (623).] 

JUDGMENT. 

[827j Oldfield, J. The plaintiff held a mortgage of the oroDertv 
m smt under a deed dated 9th July. 1875, whereby the obligor sSated 
t at he would not make any mortgage of the property till the pla^intiff’s 

vevedTo nkinHff ’ 1878, the property ™s con- 

b^the LSaef T| of sale m consideration of the debt secured 

?nder a deed It ^ tb efu * “'’‘''^§=‘ 8 ® property 

standing ihrlt, 1 t ‘a September, 1875 from the obligor, notwith- 

hit hond ‘0 plamtiff, and having brought a suit on 

pTnding vLn the s’] T'T 1878, this suit being stiU 

penamg When the sale-deed was executed in favour of nlainbiff Tha 

object of the suit now brought bv the nliintiff ie in 

dflplatwi f 1 - u- •: ^ ® puintm IS to have the property 

dec ee Thell T t , ° defendant's 

n^ro'en to"o!,j™tbnr‘'‘^ - 

the irrXse defendant s rights cannot be affected by 

bv thrdefendrt w ^ plamtiff since it was made while tlie suit brought 
plaintiff of anv '* 18 . but neither will that purchase depri\'e the 

on hk Pit may otherwise have against the defendant based 

mortgages bv his nhf condition in his bond against subsequent 

Tt fectssa. V J'’" "'® of redemption does 

was m u festlv m thi* case, it 

E9uitTju[itde;rutrE;' vd ir'ri.?35‘° 

£ .EiSiST “» 

."a I.i. 0*.- "• 

the oL'r'"'''’ ^ “ 1 ^ •’ooorable colleague in his view ot 
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Present ; 

Mr. Justice Pearson and Mr. Justice Oldfield. 

Bam Narain Singh {Defendant) v. Mahtab Bibi (Plaintiff). 

[6th April 1880.] 

2 A. 82S. 

Sale in exeeution of decres-Warmnty 0/ title. 

and nalurf oUhe Tntlrest of' tbejudgmtnt P">P"‘y' 

registers, are notified at the time o/salp w’*! described in the rewi 

intended bv the decree-holder or the descriptions so given are neit 

the auction-purchasers, to convey anv warra J ®°?ductmg the sale, nor taken 

of such interest or any warrantv^of correctness of the descript 

y warranty of the extent and nature of such interest. 
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Where, therefore, in such a case, the sons of the judgment-debtor obtained a 
decree against the auction-purchaser for the recovery of their interests m the 
property sold, he could not. in the absence of fraud or misrepresentation on the 
part of’the decrec-holder, or anything to show that an express or implied war- 
ranty of title was given by him* maintaio a suit against the decree-holder foe the 
refund of the purchase-money proportionate to the interests in the property 
recovered from him. {H.C.R., N.W.F., 1371, p. 67, D ). 

[Appr. 'JS A. 60 (62): R., 23 A. 355 (357).] 

JUDGMENT. 

[828] Oldfield, J. —The two defendants in this case have insti¬ 
tuted separate appeals which may be disposed of by one judgment. The 
defendants held decrees of the Revenue Court against Khair-un-nisa 
Bibi, and in course of execution of these decrees a share in mauza 
Uohowa, described as 11 annas, 5 kants, 3 jaus, was attached, and the 
rights of the judgment-debtor were sold and bought by the plamtitf in 
this suit. Subsequently the sons of the judgment-debtor brought a suit 
for the declaration of their right and possession m a portion of the said 
share and obtained a decree, and the [829] plaintiff. aucUon-purchaser, 
has brought this suit against the two appellants to obtain a refund of 
the sale-price proportionate to the interest which she had to give up 
and for the costs incurred by her in defending the suit. Amongst the 
pleas urged in answer to the suit, those material to the disposal of 
the appeals before us were that the plaintiff purchased the rights and 
interests of the judgment-debtor without any guarantee on the 
the decree-holders of their extent, and being a sistor-in-law of the 
judgment-debtor and mother-in-law of one of those who succeeded in the 
suit for the recovery of a share, sfie bought with a full knowledge ^e 
extent of the judgment-debtor’s interest. The Subordinate Judge has held 
that there was a guarantee that the entire U annas o kants 3 ]aus be¬ 
longed to the judgment-debtor, and lie has decreed the greater portion of 

^^0 cl ixn 

^ ^wTare of opinion that the grounds of appeal, so far as they take up 
the objections which we have above noticed, are valid. In judicial sales 
in execution of decrees of Court there is ordinarily no warranty of the title 
of the judgment-debtor in the property sold, on the part-of the decree- 
holder or officer conducting the sale. In sales of 

immoveable property, the extent and nature of the interest of judgment- 
debtor as deLibed in the revenue registers, are notified at ^ 

sale under the rules in force, but the description so 

by the decree-holder or the officer conducting e sa e , , 

purchasers at those sales to convey any warranty of correctness of 

the description of the anT natw'e of those interests. 

it sXecTolTaleTnouJng more than the right, title, ^and interest^^of 

fxt^'Sufh w\Vb\%Cr“ te usual and ordinary 

. extent and character, ouch win oe wie f cai«c • an«3 in 

practice he ohserved in the pubheat^ 

lb. »,1.1 lb. a.m. .01 “i ■'..’"LZ bl am 

,, ,„.a B >S.'U‘.".r S.~.bt - 

or, dated 22Dd February. 1875, at the close of the sale shows very ms 
tinotly that the rights and interests of the judgment-debtor, whatever they 
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^ ■" ‘he Statement were 

't^p . r" f e-'^prees or implied warranty, 

itie plamtifl s case seems to rest on oroceedings not so mueh win, 
eference to the sale o( the share in Dohowa, the subject of , 

0 proceedings connected with the sale of the same judgment-debtor^ in 

ConrSrarTh^ Itap.oem-sttatlt„rofte 

en ered as that of the judgment-debtor and brought a suit Td Thaf ft 

teed tint slip hil * she had not, or guaran- 

cmnstances under wliieh hi i . , J“‘lg“<=“t-(lebtor and the cir- 
believe tliat the ul-iinHH' ^ ^ plaee, there is every reason to 

true chariote and i, “’6 time of her purchase of the 

put up for sale The 41® interests which were 

brought to our no^ce bv tl>n o; “'^'‘r‘'‘ 

distinguished from thJ foi lespondent, but that case is to be 

attecttdil tre et a I" ‘h® ®^'® *® 

debtor. We decree the -inn recovered by the judgment- 

and dismiss thrsurtwftli'^ilK 


APPELLATE CIVIL. 

Present; 

Jjistice SpanUc and Mr. Justice Straight. 

WiLAVAi Husain iPMnUff) iBefmiant). 

[6th April 1880.] 

ir I , 2 A. 831. 

‘‘prompt,’’ can™™‘7Ten*aaer^c7?^°a 

years, maintain a suit co-habitation with consent fori 

[Overruled. 8 A. U 9 , 16 , "S”*" 

A.W.N. (1906), 136 ] *^‘ ® S3; F., 2 A.W.N. 96. 3 A.L.J..43i 

conJuga^rights^he^ntfcT‘'^" 

cohabited until SeptemS 18^ 1873, a. 

fche plaintiff) on the dafpndanf defendant senarated fro 

settled a " prompt ” or “ ‘‘‘at the plaintiff b; 

not paid the dower-debt fid .■ ^^000 i ‘‘® 

entitled, according to Muhammadii I .® same, he was n 

—--J^o_Mha^^an law, to restitution of conjugal righi 

t ^ \ ^ M 


(1) H. C. R.,N. W. P., 1871, p. 67. 
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the first Court decided that the defendant’s dower \Yas “prompt" ; that it 
amounted to Rs. 1,000 ; and that the plaintitf had paid the dower-debt m 
June, 1877, by conveying certain immoveable property to the defendant of 
equai value; and in the event gave the plaintiff a decree. The lower appel¬ 
late Court dismissed the suit, deciding that the dower-debt was Rs. 5,000, 
and that the plaintiff had paid no portion of it, and, holding that, according 
to Muhammadan law, the plaintiff was not entitled to restitution of con¬ 
jugal rights until he had paid it. The plaintiff preferred an appeal to the 

High Court. 

JUDGMENT. 

[831] Straight, J.— The only ground of appeal seriously urged 
before us was, that the lower appellate Court had erred in holding that 
[832] the plaintiff's suit failed by reason of his inability to prove payment 
of “ exigible " dower. It was argued on his behalf, that a wife cannot 
refuse herself to her husband after such consummation or complete retire¬ 
ment as was proved in the present case by the cohabitation of the parties 
from 1873 to 1878. This contention was supported by a quotation from 
Baillie’s Digest, p. 125 ; but upon careful consideration of it and a judg¬ 
ment of this Court, whicli appears directly in point, A-bdool Shiikkoar v. 
Baheem-oon-nissa ( 1 ). we are of opinion that the views propounded by 
Aboo Haneefa should be followed, and that a woman entitled to uower, 
that is "maujjil " or “ prompt " may. even after consummation or valid 
retirement, deny her husband access to her person or her society, if it re¬ 
mains unpaid. Dower, it must be remembered, is the woman s nght, and 
she may decline him the use of her person in order to enforce Jhe man s 
pecuniary obligation to her, Of course where the dower is inauntl 
or “ deferred,” other considerations arise, which it is unnecessary to dis¬ 
cuss. It maybe added, that passages will be found favouring the opinion 
we have expressed in Macnaughten’s Muhammadan Law;, Ed. of 1870, 
p. 281: Baillie's Imameea. p. 73 (the plaintiff being a Shta) . and Grady s 
Manual of Muhammadan Law of Inheritance and Contract, p. 24b. 

The lower appellate Court has found that the amount of dower m 
the present case was Rs. 5.000. that it was prompt, and that the plaintiff 
has not lieen paid it. The respondent’s p ea was therefore established 
and the plaintiff’s claim has been properly disallowed. The appeal is 
dismissed with costs. 


APPELLATE CIVIL. 

PRESENT: 

Mr. Justice Oldfield and Mr. Justice Straight. 

Ram Lal [Plaintiff) u. Harrison [Defendant). [6th April 1880.] 

2 A. 832. 

It Amendment of plaint-‘LimiUition—C.PtC. 0877}, S. 53. ... .. .. 

J « nKint will not aflect the question of limitation 

The date of amendment of a p reference to the date of institution of 

of a suit ; limitation 18 determined with tefere 

a Buit, and a suit ie instituted Lbsequent preRcntation and acceptance 

. and its return for amendment and su^quent pre 

by the Court, will not constitute a fresh institution of the BU t^ 

ff.. 9 0. 873 (40^), 7 C.W.N. 817 (821) ; R.. 4 A. 37 (39)=»1 A. . . . 

(146) (P.B.). 20 C. 41 (44).] 

(1) H. C. P*. 1874. p. 94. 
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2. Indistinct or vague docwnent—Oral evidence—Indian Evidence Act, Ss. 92 95 , 

Where a mortgage-bond does not indicate by name the procertv a 

Ic’t sTS 95 ^(eS 

Oldfield J. and Straight, J. remanded the case to the lower 
appellate Court for the trial of the issues indicated in the order of remand, 

ORDER OF REMAND. 

[834] Oldfield, J.—The plaintiffs sue to recover money due on a 

hvnlh^’ r ° k"" fi''®-b’swansi share in mauza Sakhauli 

hj pothecated in the bond. They made the obligors and T B Harrison 

defendants, the latter beinR the representative of a subsequent mortgagee 

and who has objected to the sale of the mortgaged property. The^ first 

Court decreed the claim. The lower appellate Court has dismissed that 

part ir hioh seeks to make the property liable. The Judge holds that the 

period of limitation will run m this suit from the date of the bond, fiSrd 

November, 186G and though the suit was instituted on the 21st November, 

1878, yet since the property mortgaged was not indicated by name in 

the oiiginal plaint, and not until 8th January, 1879, when an amended 

is in mluza sir *= i Propertrhypothecated.and“ 

IS m mauza Sakhauh. therefore the suit, so far as it affects the prouertv 

must be held to h.ave been instituted on the 8th January, or after the 

Splint ‘'’fi Court further holds that tliedeed 

hlotLcatef intr 1 T ‘>'swansis 

on ^ ®a^moint in mauza Sakhauli ; 

and on the above grounds the Judge dismissed the suit. 

of amerdmenlT*’''?" <'ecisiou cannot be maintained. The date 

institutiorof 'r ■™- Question of limitation for the 

date of ltit f' ‘ determined with reference to the 

fnstituted ^ suit, and by S. 4 of the Limitation Act a suit ie 

officer and its t eases when the plaint is presented to the proper 
afc™4noe hvH^ amendment and subsequent presentation and 

ceLie Code Aet X ‘“t!" S’ 33. Broughton’s Civil Pro¬ 
of the suit n' new 1 ■ r *'*’^*' after the institution 

shall a egardrhim'h d ^nhstitntei or added, the suit 

made a nail bn in deemed to have been instituted when he was so 

the defendant' Han I- ? vf '"‘^PP^'pable to the case before ns, where 
7the suit t 1 • a party at the first institution 

dismissed the clLT?'‘ the Judge has 

marks on fho \nAi f pioperfcy to sale is invalid, and his re- 

mluza Sakluli w. .f® as indicating that the share in 

It is for the Judce tn^^f Saged do not adequately dispose of the claim. 

to llfdaed did mm-“f ‘te parties 
on the point mav m Sakhauli by the bond, and evidence 

S. 95. Evidence 4ct Proviso 6, S. 92, and Illustration to 

one of the pleas taken hv decide the question (raised by 

of the plaintiff- at thA'f ^ whether, looking to the conduct 

oi lb. 
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CRIMINAL JURISDICTION 

Present: 

Mr. Justice Straight. 


Empress of India v. Deoki Nandan Lal. 

[12th April 1880.] 

2 A. 806. 

Stamp Act I of 2879, S. 3i—Offence ngainst Stamp Act—Jurisdiction. 

As the Stamp Act recognises the Collector as primarily responsible foe the 
institution of prcsecutions for nQences against it. he should not himself try, m 
his capacity as a Magistrate, a person charged with an ofience under that Act. 

[D., L.B.R. (1872—1892), lOO (401) ] 

JUDGMENT. 

[806] Straight. J.— Tho applicant iu this case was convicted by 
the Officiating Magistrate and Collector of Gorakhpur of an offence against 
B 34 of Act XYTII of 1869, for not having truly set forth m a sale-deed 
executed by him to one Ainirta the full amount of consideration-money 
thereby secured, and was ordered to pay a fine of Rs. 135. He appealed 
to the Sessions Judge of Gorakhpur, but under the order of this Court his 
appeal was transferred for hearing to the Judge of Benares, who on the 
3rd February, [807] 1880, dismissed it. He now applies to this Court 
under S. 297 of the Criminal Procedure Code upon the following grounds. 
—(i) That a conviction could not properly be had in the absence of the 
oriWal principal document; Mi) that the Officiating Magistrate and 
Collector, being by S. 43 of Act XVIII. the actual prosecu or of the case, 
should not have sat to hear and dispose of it in his judicial capacity. 

Dealing with this latter objection Brst. I am of oP.mon it is a wcU- 
founded one and should prevail. Both the Stamp Acts of 1869 and 1879 
recognise the Collector as primarily responsible for the institution of 
prosecution for offences against those Acts, except where t^e Local 
Government generally, or ho himself specially, has ^^thonsed some other 
officer to discharge such duty. The letter of the ^ 

Gorakhpur of the 1st September. 1879, and f 

under the Stamp Act of 1869 against the presen ^ 

■were amply sufficient to justify proceedings. But the Officiating Magis 

trate and Collector should have detailed the case for 
to some other qualified Magistrate. 

impossible for him to prevent his ^ . j l: i 

forcible language in which the Officiating Judge had couched hie ^tter o 

Ist September. 1879. The conviction must be Vn^rkhnui 

had before such Magistrate, as the now Officiating Judge of Gorakhpur 

may select. * * * - 
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APPELLATE CIVIL. 

Present ; 

Mr. Justice Pccirson and Mr. Justice Spankie. 


tciv. 


2 A. 807. 


Jagat Narain and another {Defendants) v. Qutub Husain 

[Plaintiff). [12th April 1880.] 

2 A. 807. 

Di&charge of mortgage-amount—Claim to coiitribution. 

Where property subject to a mortgage is sold to two persons in shares and only 
impleaded with the mortgagor in a suit brought by themortgagM 
on the mortgage, and has to pay off the whole amount of the mortgage-decri “ 
order to savre his share from being sold, he can claim from the otherSr a 
contribution proportionate to his share; and his right is not affected by the 

mortgagee, by having omitted to implead the other sharer 

^me bond! ® of the 

[F.. 20 B. 615 (616), 29 M. 217 (225); R.. 24 M. 96 (103): D., 6 C.W.N. 58-3 (5B4).] 

morf£ 0 p\^ Husain, the owner of an estate, 

mortgaged It to one Ilahi Bakhsh as security for the payment of certain 

Hullin' tht'nnTff ■ purchased by Qutub 

s^le qi h.P the defendants, at an execution 

^rtTnn i/ f Se-^oneY. claiming to recover it by the sale of the 

decree Tl!hi ® by the plaintiff. Having obtained a 

^on of ^ """cb portion to be sold in execu- 

sale in b order to save the remainder of such portion from 

fudempnt dTt T ?l the baLce of the 

antrnreferr^H^^ P^^'^'tiff a decree. The defend- 

ants preferred an appeal to the High Court. 

JUDGMENT. 

[809] Pearson J.—The argument set out in the ground of appeal 

To reLo "fnnauilf '‘SreelbleTn subSoe 

the defendants-armpR-inf ^ ^o^tention is that the properties purchased by 

plaintiff subiect^tn fh ^’th that purchased by the 

March 1864 hv Dilrl created by the bond executed on the 23rd 

rom iabihW^ favour of Ilahi Bakhsh, were release! 

UZ t'tlfe^etverv 0 'the ro^'d dahV^'^'f 

the contention u ^^“‘^•“ebt by enforcement of the lien. But 

expounded in Storv'^ v with the doctrine of contribution 

Shsh by the frle of Assumimg that Ilahi 

Dower to nmoMri i u ^ ^ibovementioned had put it out of hw 

agarsuhrprpcrt^^^^^^ fj: basis of the same bond 

suit as purchases we are ® *^be defendants in the present 

quenoe of such as'sumntinn tl?'. » necessary cense- 

a fair contribution from the ‘>16 plaintiff’s equitable right to recover 

the whole debt due to Hahi Bakhsh*°^ft,°° ‘.J'® •’'s having paid 

dismissed with costs ® ^ invalidated. The appeal is 
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Present: 

Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Jttstice 
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight. 


Ganga Sahai and another {Defendants) v. Hira Singh [Plaintiff). 

(12th April 1880.1 

2 A. 809. 

1. Estoppel—Indian Evidence Act, S. Ho. 

S 115 of the BvideDce Act embodies the rule of English law on the subject of 
estoppel ‘ The doctrine of estoppel is based on a fraudulent purpose and 
fraudulent result. If, therefore, the element of fraud is wanting, there |s no 
estoppel. There must be deception and change of conduct in consequence.” 

[Overruled. 20 C. 296 (313) (P C.).] 

2. Award—Huidii law-Disqualified heir-inheritnnee. 

A person who is not a party to an award, is not bound by it. and cannot claim 
any benedt under it. An award which is manifestly against the law cannot 
dentivo a person of his legal rights nor confer on him fights which the Jaw does 
not give him An award which decides a right of inheritance m favour of a 
person disqualified under Hindu law, as against another person assenting to such 
award, cannot be construed into a gift by the latter to the former, for there could 
be no gift of property which is decided not to belong to the donor A person, not 
a party to an award, cannot bo said to be represented m it. by his brother who 

has been adopted into another family. 


ORDER OF REFERENCE. 

[813] Spankie, J.—In this case the claim was not to establish a 
right to inlierit a sliare of the paternal property, but to obtain separate 
possession by partition of certain houses situate in mauza Asaura, in pro¬ 
portion to the share of the landed property already in plaintiff s possession 
since the death of his father in 1871. There does not appear to be any 
dispute regarding the family tree. But a quarrel arose between the plaint¬ 
iff’s brother Debi Singh and the defendants 1874, as to the succession 
to the properties left by Hulas Rai and Har Dial. The iff is the 
elder brother of Dobi Singh, but he is deaf and dumb from his birth, and 
thereby under the Hindu law admittedly disqualified from inheriUnce. 
Debi Singh is said to have been adopted by Rup Kuar. the wife of Hulas 
Rai, probably by the permission of her husband, as tho adoption seems to 
have been recognized. It would appear that in 1874 defendants weie 

objecting to Debi Singh putting in any claim to his 
because of his adoption into Hulas Rai s family, and bbat the rea.1 sub¬ 
ject of dispute between themselves and Debi Smgh was Hai ^ ^ 
party. Ear Dial was father of the plaintiff. Debi Singh and defendants 

submitted their quarrel to the arbitration of im 

is dated 4th January, 1875. The award distinctly states 

of succession to the property left by Bup Buar, wi e , 

beside the real quarrel, which was, lanflfloflfl’’ The arhi 

future the heir to the property left bv Har Dial, 

trator found that “when Har Dial died in 1871. °° furtef. 

being the adopted son of Rup Kuar, the name o father and 

plaintiff) was alone entered in the revenue papers a nnsaeasion of the 

he [ 8 «] although ho is ^ ^hT^frtL'^aTmTtra^H!;: 
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and I am of opinion, therefore, that Hira Singh alone should, as heretofore 
hold proprietary possession of the property, after him his male heirs will 
be the proprietors. If, may God forbid it, there be no male heirs, that in¬ 
heritance will also devolve on Debi Singh and his descendants ” The 
award then declares that the first party (the present defendants), or their 
descendants, shall not be competent now, or in future, on any olea whatever 
w claim any right to moveable or immoveable property left by Har Dial.” 
The award was signed by Amin Singh for himself and party. They sub 
sequently executed a compromise in the matter of their quarrel in which 
the) declare as followsThe award was read to us. word by word, and 
we have fully understood it. and being of sound mind and in possession 
of our senses, we have agreed to its terms, and signified our assent to 
them, with free will and consent and without coercion, and have attached 
our signatures as showing our consent to and our acceptance of it. We 
have no objection to the finding of the arbitrator as to the person declared 

entitled to inherit the property now and for the future. We have there- 
lore &c. 

It is true that Ilii-a Singh was not made a party to the reference to 
aibitiation ; that he was not so is probably due to the fact that he was 
deaf and dumb, and perhaps to the circumstance that Debi Singh was 
really his manager. It may be said that this is a pure assumption But 
I find on record that nearly five years before the award, Hira Singh, 
plaintiff, was m^e lambarJar in this very village of Asaura “ under the 
management of Debi Singh, In the same way, in cases of infancy, or 
the nomination of a woman to a lambardari, some person is added as 

manager. At this time Hira Singh was already, 

, fl r "'.r'lv-'", of Har Dial's share, and though 

form H* ^ h the Hindu law, as not being a son competent to per¬ 

form the obsequies of his father, he does not appear to have been regarded 

^ of business with his brother as manager for 

te^re ‘i’® >' Suing tor a share of his inheri- 

T 'f's'loslified by the Hindu law. But heis 

reference toT Hin Ti' 

th.t ho LoP ^ ^ 1 possession of the paternal estate, and aU 

the intfiiosu ‘V ’® '°“®®®'® separation of his interest from 

s atlitrK t In supporting his claim, I think that he 

ouari^^l , ! ol r® ‘ compromise of defendants in the former 

Tard and th “ defendants; for the 

antear h 1 ®''®'' ‘’'® Property. The defendants 

Calcutta Hioh' t*' possession. In a suit for possession in the 

Wbth defend nt ? ’ P“‘ " ““PV a compromise to 

of right or tin 'ij^i ''°i a. party, it was held that, although no question 

0 that ag room “t ‘^ofondant on the basis 

passed on Th? ’ ‘ ''® “'at bv an order of Court 

d^^ot sav th»t ‘*’® '’as put in possession (1). I 

in S present sd? 

might be nrnvpfl award and compromise 

upon both dopi f defendants might be examined 

St wi tT"t -. to determine what 

Plainfciffr^^ f io the present suit in proof ofthe 

possession in f t'^^'t Sira Singh was in sole 

P ossession m 1875 of bis father’s property, an d that he had been so since 

(1) Sreeniutty Dossee v. Pelaram Dossee, 15 W.E. 261. 
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the death of bis father in 1871. It is a confirmation of that possession 
rather than a declaration of his title under Hindu law. It states, as a 
fact, that, although he is dumb, he alone is in proprietary possession of the 
estate, that is, I suppose, ostensible proprietary possession, and receives 
the income of the whole estate. The parties admit that he is recorded as 
heir and in possession of the property, and the award of the arbitrator is 
thus made: “ I am of opinion, therefore, that Hira Singh alone should, 
as heretofore, hold proprietary possession of the property left by Har Dial." 

The compromise is practically a cession of their own claim by the 
defendants in favour of Hira Singh. The award and [816] the ccm* 
promise likewise appear to have been acted upon, as Hira Singh remained 
as heretofore in possession of the property, and it may be that the cession 
by the defendants in favour of the plaintiff may confer, as far as they are 
concerned, a new title upon him, and that be may take henceforth by 
cession what he could not have inherited under the Hindu law. But the 
question is one of considerable difficulty, and I am desirous of obtaining 
the opinions of my honorable colleagues on the point. I would suggest 
that we should refer the case to a Full Bench. 

The difficulty I feel is. whether or not, under the circumstances of 
this case, the plaintiff's claim must necessarily fail because the Hindu 
law disqualifies him from inheritance, or whether the award and compro¬ 
mise may not, if properly proved, be used as evidence against the defen¬ 
dants in favour of the plaintiff's case, and whether, if proved, they may 
not also bo evidence of a family arrangement, or cession of claim by the 
defendants, which might be enforced as against the defendants, although 
the plaintiff, on the death of his father, had no title under the Hindu law 

to succeed to his father's property. 

Pearson, J.—I was prepared to deliver judgment in this case, but in 
deference to the wish expressed by my honorable colleague I assent to his 
proposal to refer the case to a Full Bench. 

JUDGMENTS OF THE FULL BENCH. 

Pearson, J.—The plaintiff in this suit claimed to obtain separate 
possession by partition of a share which he alleged to belong to him by 
right in certain houses being ancestral property. The exact nature of his 
right he did not define. But it is not disputed and is not open to dispute 
that he is not entitled to the share or any share in the property in question 
by right of inheritance, inasmuch as he was admittedly born deaf and 
dumb and incapable of inheriting property under the Hindu law. The 
ground on which the lower appellate Court has allowed his claim is that 
his right as heir to his father's estate was declared by an award dated 4th 
January, 1875. to which the defendants in the present suit assented. The 
plaintiff [817] was not himself a party to the agreement to refer to arbi- 
tration the question who was Har Dial's heir, and the Judge is wrong m 
fluppoaing that Debi Singh, the plaintiff’s natural brother, agreed to the 
arbitration as his guardian and represented him before the arbitrator. 
The award could only bind the parties to the arbitration * and, the plaintiff, 
not being a party thereto, is not bound by it, and, not being bound by it, 
oannot claim to take any advantage from it. It could not confer on him, 
who was not a party to the arbitration, a right which be did not possess by 
law. nor can it constitute evidence of a right which the law c^issllows. 
The award does not profess to be based on the Hindu law, but rather seems 
to have been wUfullv made in contravention thereof. Nor could the 
defendants’ assent to the award convey to him a right of inheritance which 
did not devolve on him by law. The lower appellate Court is mistaken, 
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Full 

Bench. 


2 A. 809. 


[CIV. 

I conceive, in holding that eitlier they, or the arbitrator, could by anything 
done by them in the arbitration proceedings bestow on the plaintiff, who 
was not a party to them, a right which the law has refused to him the 
law notwithstanding, and could cure the legal defect in his title. It' has 
been urged and may be granted that a person who was not originally a 
prty to arbitration proceedings may subsequently become a party to them • 
but It does not appear that the plaintiff ever became a party to the proceed¬ 
ings which terminated in the award dated 4th January 1875 Had the 
awaril recognised the defendants' riglit to the inheritance, they might 
doubtless have made a gift of the property or any portion of it to him ■ but 
It seems impossihle to contend tliat they could make a gift of what was 
acljucigea not to belong to them. 

The circumstance that lie may have been allowed to continue as 
before m joint possession of the property is explained by the consideration 
fchat ho IS, under the Hindu law, though excluded from inheritance, entitled 
to maimenancc. It has been suggested that the defendants, by their 
assent to the award, are estopped from questioning the plaintiff’s right of 
inheritance in this suit by the provisions of S. 115 of the Indian Bvidenoo 
Act but that section, which is understood to embody the rule of the 
I'.nglish law, seeins to me to be inapplicable. “ The doctrine of estoppel,” 

on a fraudulent [818] purpose and a 
fiaudulont result If, therefore, the element of fraud be wanting, there is 

^ flange of conduct in conse- 

; ^ hardly be contended that the defendants in express- 

1 g their acquiescence m the award intended to deceive the plaintiff or 
bt 're' <lece.ved thei^by, and led to take any action which has put 
i the position from that which he occupied before in respect 

hi he r ?'■ ‘i ' risltt in him either 

vev ne^ ‘ohentanoe or under the award, or by reason of any eon- 

f Irnr he not"'t \ defendants, cannot possibly succeed, 

the Hi st href f ‘"Stance rightly decided 

the hist thiee of the issues laid down by it for trial and rightly dismissed 

Court's‘mdl-‘'‘'l'V’’f 7 .u'T apprehend rightly this 

the fsse ‘ ‘'i January last, which directed liim to dispose of 

been regulated is'L°t '^"'’i " procedure should have 

i f 01.11 deer I'"'®'’ S®'. 5G5, 566, aud 567, Act X of 1877. 

Court’s decree s ^® t® with costs, reversing the lower appellate 

Irf M r f fi' St ‘"Stance. 

so entirelv ssfisfecT.’^ I® of Mr. Justice Pearson in this case is 

coucurrence in it ° a' r 7^' ^ cannot hesitate to express my 

between incapacity to tnk"i'“®^‘r '^'‘® hearing appeared to be taken 

permitted actuil nnee ^ inlientance, and the capacity to enjoy by 
hers of Eira Sin^h’ f property, and the conduct of some mem- 

hhn t tffat nif n ‘I" status in 

cannot from its^na^t?,?' I ‘‘J the disability which 

hut lie has not nthm ^ ® ■^®”0''ed. Hira Singh is entitled to maintenance, 
fore I disposed of "'‘’^tever. Tl.e appeal must, there- 

' Oldfield^ T to the order proposed by Mr, Justice Pearson. 

iLLD, j.—I concur. 

Pearsom^''''''''’’ judgment of Mr. Justice 

and hold ^that^tho^?' the opinion I have already expressed, 

hold that the documents referred to may be used in evidence by the 
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oiaintiff. I do nob think that the circumstance that he is deaf and dumb 
^qualifies him necessarily from brin<?ing the suit This is i^^t a c aim 
to establish his right to succeed as heir of his father. Were it so, t e 
suit would fail, as he could not succeed as heir under the Hindu law. J3ut 
if he can show as against the defendants that they have recognised his 
possession, and confirmed it by ceding their own claims in his favom^ 
there is nothing to prevent his doing so ; a gift in favour ofoa deaf and 
dumb man would seem to be valid. 


18S0 

APRIL 12. 


Full 

Bench.' 

2 A. 809. 


CRIMINAL JURISDICTION 

Present: 

Mr. Justice Straight. 


Empress of India v. Nawab and another. [13th April 1880.] 

2 A. 835. 

Crim. Pro. Code, 1872, S. .m-Seairily for (jood behaviour. 

S 506 solely ceUtes to the calling upon persons of babituilly dislionost lives 
in thlt sense - dosperue and dangerous,” to find security good bclnviour 

r pcrson^XorR^ of'a^ts of violence, could not be ordered to furnish 
security for good behaviour. 

[R., 6 A. 132 (137}.! 

JUDGMENT. 

Ffi'l?! Straight J.-In this case the applicants were charged under 

S 323 of the Penal Code witli voluntarily causing hurt. 

b. 323 of the renal u evidence, acquitted them, but 

upon a careful c persons of violent and dangerous character, 

bemg Code, directed them each to 

under S. 506 r «,im of Bs 500 for their good behaviour for 

furnish two sureties in the . to u^ndergo rigorous imprisonment 

a period of three years, o 

for a like term. I am of ^ S. 506 , whichdo not apply 

The Magistrate has misappreheodcd the term^^ 

to a case like the present, w e , . the calling upon persons of 

the person. That section f 

habitually dishonest ^ ■ .^as a protection to the public against 

to find security for good . g^fety of property is menaced 

a repetition of crimes by them in which he sa e y oi prop > 

andU the security of the Jobber." house- 

ed that either of the ® { property on the contrary, all the 

breaker or thief, or receiver of J violence. Entertaining 

convictions standing against them ^gcessary to discuss the suffici- 

this view it does nob appear C?38] Magistrate, though I would 

ency or insufficiency of any conviction or of previ- 

remark in passing, that the mere . ig ^pt sufficient to justify 

ous convictions of offences mvolv g there is some additional 

the putting in force the powers ^ against has done some act 

evidence to show, that the Pp'^®P° ^ his part an intention to return 

or resumed avocations, that P a" career of preying on the 

to his former course of ^ ‘ to a locus pmitentue. when 

community. The greatest thiei is 
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1880 he has served out his punishment; it is only when he outrages that 

r“- s "-“vr? atjc 

Magistrate of the District for his consideration, in oX^Zt he ma 
should It appear to him proper to do so, himself take steps under S 491 

1 -et sSTheMX'^^? ““ "P™ applicant to 

suieties of the peace in such amount as to him may appear adequate. 


TICK. 


2 A, 835. 
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Present: 

Str Robert Stmrt. Kt.. Chief JueUce. a,td iMr. Justice Straight. 

GU.MANI iPlaintii) V. Ram Padabaxh Lal and others [Defendants], 

[Uth April 1880.1 

2 A. 836. 

C.P.C.. 2S7T s. 43-Bond for ,none,j with collateral securily-Omission of claim. 

of a“tion,‘®:E.7a'ptr„“s constitute ous cause 

tion, aod .afterwaids to enforce the secTritj' " 

[R., L.B.R. (1893-1900), 14 (16).] 

JUDGMENT. 

1879,^t^ more apposite'to^th'^^ ^ by Act XII of 

a ooliaterarsecurRy t its obligation and 

and a plaintiff cannot hn r, ^ oonstitute the cause of action, 

debt dutZ a bond 

the same cause of action fnr nnf^ and afterwards, in respect of 

ed with costs ■ of Jien. The appeal is dismiss- 


1880 

April 15. 

Appel¬ 

late 

Civil. 

2 A. 839. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Jtistice Oldfield. 

AR Ali Shah iPhintiff) v. Jhand a Mal and another {Defendants) 

L15th April 1880.] 

2 A. 839. 

St. 113. 1,4 -Determination of titU H 

it ^^ZaZp^eedingrareZorfed Tth' o" P™P™‘»ry right, 

under S. 113 of the Land Itevenue Act^dl puhectot or Assistant Colleotot 

going into the merits that throlvti^T-® °f ^he parties after 

the nature of a deoision of a Court of CiSi T proceedings is an order of 

yuri. 01 Livil Judicature under S. 114 of the Aot, 
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which may be open to appeal, but cannot be contested in a regular suit. There* | 3 gQ 
tore when theVestions o! title raised on an objection are 6°“® APRIL 16 

he orLr passed under S- 113 cannot have the force of the ^ 

Court, and such questions can again be Z T)' ^ - 

1869. p. 35-H.C.R.. N.W.R., 1868. p. IGl; 2 A. 294-D.) 

[R,, 6 O.C. 372 (376), 7 O.C. 161 (162).] 

JUDGMENT. 

[841] OLDFIELD. J.-Tliis is a suit for possessioo by establishment 
ot right to a certain share of lands. In tlie course of proceedings for a 
partition in the Revenue Court under Act XIS of 1873 instituted on the 
application of defendant, the plaintiff objected to the extent of the share 
cEJmed by defendant and asserted his own right to the share he now claims 
Hil obiection was disallowed with reference to a decision in a suit for 

pariS to”proofed“ Both Courts tve°held°thal tirordor of the Assistant 
open to appeal, hut cannot be contested ra a regular suit, and this the 

any question of title, 01 01 proprietary xio . * . , ,, nAllAntnr of the 

:rr;j= s xs-iss::,. 

latter case the evidence as may be adduced, shall 

the necessary inquiry ^nd takuig sue interests of the 

record a proceeding declaring the parties 

party or parties applying dh^ctions as to the 

who may be affected ‘’’creby , and provisions of this 

procedure to be observed. there has been no decision 

section are only to be applied case Pniirt and it is only in 

on the question of title raised could ’properly be put in 

such cases that the Collator two coursed either to decline 

force, and the section allows the Co determined by a 

to grant the application until . the merits, and make 

competent Court, or to ^ j^g may be adduced, and having 

necessary inquiry and the rights of the parties. What 

done so to record a proceeding J the merits, and it is only 

18 contemplated is clearly an adjudic____— 

~ U. Tbs match.. 

ant8 lor partition state that the objection occaftion ; because in the case of 

opinion that a finding has b®®" .laioiants for partition, against Akbar Ali 

JbandaMaland Diwan Singh. “ laim for Rs. 368, principal, and 

Shah, guardian of Ashgar AH Shah, m objector’s first objection 

Bi. 84-6 0, interest on the arrears of pronts loc ftniount of the plaintiffs’ share 

was the same as the one taken in this ca • _ . . . rejection of the objector's 

has been held to be correct. The above -.^npadinns " 

•ppUoatioQ and continuance of the partition ptoceedi ga 
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when the Collector records a proceeding declaring the rights of 
rnd^tharse^ion '-1‘ be an order passed 

put It out of Ids power to proceed under the seetTon aurasItaUer'J 
act, he did nofc proceed under the section, for he simply gave effect to thp 
former decision and summarily reiected the nlflinftff-c ,1 !• ^ . 

ordered the partition to proceedri.ej^trs ^o ort rfdLSriltro 

Se't-str' T such as the section contemultes 

le Assistant Collector was in error in holding that the former decision 

was one of a competent Court determining the question of title but f-hict 

error 011 his part does not alter the character of the order which he passed 

tt tom S... M “ “ 

»a. or 

Pearson, J,— i concur. 


1880 
April 19. 

Appel¬ 

late 


appellate criminal. 

Present: 

s»- Robert Stuart. Kl.. Cl ucf Justice , and Mr. Justice Straight. 

Empress op India v. Hait Eam. Empress op India n. 

Cheda Khan. [ 19 th April 1880,] 

3 A. 404. 


_ . O A. Wi. 

CEI^AL. of im. Ss. 19. OB-IUicU possession of liguor-Ser. nuaning of-Aei II 

Q A .V M - 


3 A. 404. 


vendors may sell, should Sorbe^mor^th’n of country liquor unlicensed 

of one “ stfr," it was held that the weicht of onl 

vt2.. a weight of metal in thTnlll. - ^ ° as giren in Act XI of 1870. 
weight when weighed in vacuum Jc Government of India, which 

‘ Rillogravtme des Archives " \va<; weight known in Prance as the 

Government that a $er was emilJTi^ ?7 and the coutention of the 

customary weight of a ser whip?i roa *^*1 would not supersede the 

vendor was in of oniv%7w ''>'<*'> an unlieanseJ 

of one tola over the local weieht wfe^ T hquor. held that the excess 

the accused’s guilt. ^ to warrant the presumption of 

_ JUDGMENT. 

L4u5J Stuart p t j 

must dismiss this aDneal Tf to the Judge is clearly right and we 

reasonable appeal for it io ^ unsustainable but an un- 

more strangely expreld ‘a t.“r” ^ strange Ia^y, and one still 

-iJl^Pr^and which I must be allowed to sav the people 

l^\ VT - - ‘ ^ ^ 


( 2 ! H. c , r!; n! w' p ’ lees’ 1 ' ?«! 
(3) 2 A. 294. 1863.P. 161. 


1080 


CRIM.] 


EMPRESS OF INDIA v. HAlT RAM [ALLAHABAD 


of this country cannot understand, showing f 

ianorantia juris ncmmem excusat. The accused are [406J Halt Kam ^pril 19. 
whrkeeps'a liquor shop and Cheda Khan his servant, aod_^ey were _ 
Lth convicted under S. 63 of the Excise Act, which provides . Every 
person other than a licensed manufacturer or vendor, or a per on AppEL- 
Ly authorized to supply licensed vendors who has >" P°^e^“ LATE 

^.ny larger quantity of country spirits, or an or P“^''CeIMINAL. 

J..,"r;xvTs i s - 

couSry Hquor unlicensed vendors may sell shall not be more •'han one 3 A. Mi. 
ser” The two accused were convicted of being illegally possessed 0 
more than one ser of country spirits ; Cheda being j ‘ 

i^ - cf 

tn hft warranted bv S 76 of the Excise Act X of 1871. On appeal to cne 
to he warrantee D> o. „_„sed and the sentences on them 

•Judge the convictions of the two accused auu h 

were annulled. In his judgment the Ju ge s a f nged in 

Bareillv weichment. which he says in practice is fiequently usea m 

weighnient oUpirits and is accepted as a proper ser, contains nearly nine y- 

Cto ahs wLk tlie quantity traced to the 
nearly as possible ninety-six tolalis of the sukan f 

In regard L this fact the .Tudge says that the quant ty of 
Cheda (and for which both the accused must he 

was so verv nearly a ser that it was improper to assume that he w as guilty 
Tud at"e C; that ho was possessed of an 
spirits. Against this judgment the Gor-ernment 

grounds the principal ot which is that t materially 

Act is the Government ser of „ere tesponsihlo for. It 

less than ninety-six tolahs which the ac p c gigi^t^y 

becomes material, therefore,toknow whet ler i Ba,-eillv ser contain- 

tolahs. The Judge tells us that m his ^it-rcon- 

ing nearly ninty-five tolahs was ""gg^-is the standard of weight 

tended <>« ^ which it is there provided "shall 

mentioned in S. 2, Act Ai oi loru. r of India 

be a weight ot [M 7 ] metal in the possession oUhe 

which weight, when weighed p ^ould really beg to 

in France as the ilitoflrumure understand such 

ask how the natives of ‘h's “ .^act^weighment in tolahs of a 

language, and to be informed by . lug digjnultv had certainly been 

ser? It was explained at the to be met by the assumption, 

■experienced, and it had been endeavo o government ser was 

which to some extent had been that the tolah should 

■eighty tolahs, and thatb'ld been to d 

be considered of the we|ght 0 one rup ^ N^^^^ sentences in these 

but IS It reasonable to hold that the co law? I think not. The 

cases can be upheld under such a s a ■ ascertained 

practical view of the matter taken 

weight of the ser of the ^-luig and so much cannot be said 

was committed, is reasonable and tang ' .g^jgnt, and in the French 
■of the calculation based on the f iftTfl 

language as provided by S. 2 of but it is not to be regretted 

The appeals must, therefore, be . jggigjgQ direct 

Ifliat they have been brought before this LOur& 
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ALLAHABAD] GULZART LAL i;. JADAUN RAI [CIV 

the attention of the Government and the Legislature to the very unsatic 
factory state of the law. especially as provided by Act XI of 1870 with 
reference to which they hav'e been considered by us. ' 

Straight, J.-I am of opinion that the Sessions Judge was riehf 

m quashing the convictions of Cheda Khan and Hait Earn and that th! 

the^^nn™ and insufficient to sustain the charge against 

CEiMlNAL.g j j, “ possession of a larger quantity of country-made 

^ levs;S i - “ s =;r,t “S 

=5 X'=i" rx: i'i“r. b:.S 

cumstances a conviction might be had. where but a [408] few tolahs of 

f ‘>>6™ "-as no such evidence, and the Judge very 

the II ■' Bareilly ser being about ninetv-five tolabs and 

tl e hquor discovered in Cheda Khan's possession only weighing ninety sK 

assume that it contei ^ “> 

eightTtolahs or in oH ‘ null Senerally accepted ser of 

mfthat this is 1of eighty rupees. It seems to 
euidpd anri S *1 “ore comprehensible standard of weight by which to bs 

In' oo ntfthX ‘ by the nata 

°t ifas hecol l ”' I 'vhether this last-mentioned Act, though 

authorizations notifir'A.r^^ put into practical operation, and whether the 
GovernbfSraT n O it by the 

stances it would seem to ml a issued. Under any circum- 

the penal provisions of the P^^POse of working 

weight of the ser fchprpin Act as to the possession of liquor, the 

appLl is XmLsed defined. The 


1880 
April 22. 

Appel¬ 

late 

Civil. 

2 A. 799. 


Arr'Cl.i.ATE CIVIL. 

Present: 

Mr. Justice Oldfield and Mr. Justice Straight. 

Gulzari Lal (Defendant) v. Jadaun Bai {Plaintiff). 

[22nd April 1880.] 

2 A. 799. 

A^S.-See 2 A. 63 a6 pp, 600. 601. supra. 

Suit to estahbsk right to ^ttacJied property^Jurisdiction. 

a decree, thl^j^risdiitiln^^of^thrproperty attached in executic 
amount of the decree in with reference tc 

value of such pronerty (3 a Nn o^o 

[F.r 15 C. 104 (1061 55 P R '376- 

P.W.R. 1908 :'d., 7 A 2W (aVoMp'R’i ^^°®=*^"ticl8ed 94 P.R, 1908 (F.B.) 
69 (72. 73 l] ' ' (P-B ). 9 A. 140 (Ul) = 6 A.W.N. 328. 11 
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A quantity oi wheat and gram having been attached 
a decree against a third party for Rs. 222-13-6. the plaintiff claimed that 
it was his property not liable to attachment. His claim having been dis¬ 
allowed by the Munsif. he sued in the Court of the Subordinate Judge for 
a declaration of his right to the property attached and for cancelment of 
the order of the Munsif. valuing the property at Rs. 1,200. The suit was 
dismissed by the Subordinate Judge, but was decreed on appeal to the 
District Judge. The defendant appealed to the High Court con^ndmg 
that the suit should have been instituted in the Court of the District 

Munsif. 

JUDGMENT. 

[800] Oldfield, J.—We are constrained to allow an objection taken 
by appellant, that the Subordinate Judge had no jurisdiction to try this 
smt. The claim is to have declared the plaintip right to some gram 
stored in pits, by setting aside an order of the ^^unsif for brinpng the 

grain to sale in execution of a decree held by defendant against a third 

party, his judgment-debtor. A course of decisions of this Court has held 
that the value of the subject-matter in dispute for determining jurisdiction 
will be in such cases the amount of the decree 

is sought to bring the property to sale.—S. A. No 320 o/ 1876. decided 
the 16th May, 1876 (1). We decree the appeal and set aside the Pi^o^eed- 
ings in the lower Courts, and direct that the 

plaintiff in order that he may, if so advised, present it in the proper Couit. 
Each party will bear their own costs in all Courts. 

FULL BENCH. 

Present: 

Sir Robert Stuart. Kt.. Chief Jusike. Mr. Justice Pearson. Mr. Justice 
Spankie. Mr. Justice Oklfickl. and Mr. Justice Straight. 

Mohan Lal {Plaintiff) v. Eam Dial and another {Defendants). 

[22nd April 1880.) 

2 A. 843. 

C.P.C., 1877, S. 23—Res jtidicata—Obiter dictum. 

. . W u i- A-.ractW and substantially raUcd between the parties to a 

An issue which u directl) ana sues ^ ^ whatever the former decree 

suit, and has been determined, cannot oe re optneu 

may show. mnnev-bood and of an oyer-payment made 

In a suit for the recovery of a mo ^ thus opened up the 

to the defendant, the latter The suites brought was dismissed, 

dealings and accounts ^nteflclaim- Held in a subsequent suit for 

the Court finding in favour of the wu found due, that the 

the recovery of the bond on payment of tbo counver c 

defendant cannot claim to re-open the accounts. t. p .u. 

Held also that »ho jemarks of a Divism^^^^^ become final) to the effect that 
previous suit, (the finding on the between the parties must be taken 

when the matter comes up apin, the defendant to re-open the 

again, were mere obiter dicta and cannot eoaoie me 

accounts. i 

[H..7 A, 606 (614) (F.B.)=6 A.W.N. 89; 17 A. 1,4 (196).] 

ORDEE OF EEFEEBNOE TO FULL BENCH. 

18441 OILFIELD J -The facts of this case are stated m our order 
loMJ /“ ffha olaiutiff intrusted a sum of 

of remand dated the 19th May. 1879. ine piamt_ 


188 a 

APRIL 22. 


Appel¬ 

late 

Civil. 

2 A. 799. 


1880 

APRIL 22. 

Full 

Bench. 

2 A. 848. 


(l) Unreported. 
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Full 
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2 A. 843. 


Bs 5,000 to his agent, with the object of paying off some mortees 
undei cei tain bonds due to the defendants, on property which pifiutiff 
had purchased, and the agent was directed to effect mutation of Mines 
The apiit liad an account taken with the defendants, and tlie result was 
that the mortgage-dents under two bonds were lield to be satisfied by the 
pay ment of the above money, and those Ijonds were returned by defendants 
and tlie property inortgaged restored, and mutation of names effected in 
plaintiff s favour, but a third bond for Es, 850, dated 16th Februarv, 1869 
\as letained by the defendants, a balance in their favour being found due’ 

The plaintiff, being dis-satisfied witli bis agent's acts and the account taken' 
instituter asm intbeCourtofthe Munsif of .Mainpuri to recover the 
said bond as satisfied and also a surplus sum of Es. 20-15-7, includine 
inteiest, which be alleged was due to him out of the sum of Rs 5 000 

ants. The IXunsif dismissed the suit on 21th November, 1875; he 
d b'tlm pf "nnn'■“i T I™?'"?"' 

le n ioHff "'“f'''P,'>'“1 pa'd. Es. 188-7-4 were still due by 

S ibo dm The defendants appealed and the 

Suboidinate Judge, on IGth September, 187G, while affirming the decree 

A social amTr‘’ "'ere due by plaintiff to defendants. 

iiWted Court by the plaintiff who 

to thet.b ■ f t Munsif's decree 

r845l asid^t '"' ‘'’i® objection and set 

in thii. ulmenTw^^ '1 Judge's Court; they remark 

he u w s f ? 1877: “ inasmuch as 

defend'inUpnnlT'T'^’ ^ ^^'Ses in special appeal that the 

the JW's h " ogiinieved by the decree, but by 

by d liU IP the issue decided 

Iccoi nt m IfL " ’‘6“” “^liged to come into Court, the 

“a™ bee^so^ Pl^PUff’s suit might and should 

me eh ehimhm 1 f ° ‘1™“’ ns it was framed, the plaint 

passela r.Jf. 850, the Munsit properly 

the defendants tn'if-' '’“'^sing the suit, and it was not competent to 

-Bfiiif/irniif Aoorr ( 1 ) an appeal from that decree,—Pan Sooer y. 

nate Judge's Coni-i I t* 1*’® proceedings in the Subordi- 

frame of t\e siht h!« 

not been fin'illv ° ^*^®^*^*sfactory result that the account has 

MunsifofWrinl^ the present suit in the Court of the 

which the Muniif in the same deed, by payment of the sum 

ilunsif dismissed the uft n^' 

reference to the value of the nln? jurisdiction with 

he disallowed this ground P? Weal to the Subordinate Judge, 

ground, namel tha® the nlit'-r’''" ■ the suit on another 

he settled the ^counts whh ''7 *'’® ‘‘“1 Pl agent, when 

a second anneal hefni re defendants. The plaintiff has preferred 

had not proudly- S th “““sidering that the Subordinate Judge 

whether the lge“t acted wW dPwn for trial, as to 

his acts were collnsivo . * . ^ scope of his authority and whether 

should re-try those issues''%irp°^q’^K^'^;i-*'^^ case with directions that he 

_^ ^ose issues. The Subordinate Judge has now found that 


(0 H. C. R., N. W. P., 1874, p. 19. 
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there was no clear aubhority given for adjusting the account of the mort- 

gage-debt^ We accept this finding and at the same time observe that. 

under any circumstances, the plaintiff would be at hberty to set aside 

the adiusbraent of the account, if he could show mistake or fiaud. But 

another question is raised in the appellanfs ^ 

namely that the Munsif in his judgment, dated 24th November. 1875, 

hanecided that a sum of Rs. 188-7-4 is due by plaintiff to ^e^-n^ant ^ 
after account was taken, on the several mortgage-bonds, and that this , 
decision, which was not set aside when the decision of the Subordinate 
Judge in appeal from it was set aside by the Higli Oouit, by ^ 

men! dated the 10th August, 4877. is final and conclusive on the m^ei 

between the parties, and the account 

ing anything said to^the contrary m the judgment of this Couit. dated 

wt thinr^t desiralile that this question he referred for tlie opinion 
of the Full Bench of the Court and we refer it accordingly. 

JUDGMENTS OF THE FULL BENCH. 

Stuart C J.— On full consideration of this case and of the 

former ap,ml «hich was aisposeJ o( In' Tur.m J; 

l>e"^:;rd:i J.Uu. whiC, aoee not 

bind the Courts disposing ofUndinH in the former suit 

a., inSS »; =K-f ~ J-S 

claimed on tho ground that tne iviid and for the pur- 

Rs. 20-15.7 were also claimed as lo dXmine by 

pose of disposing of t m ,i,,i,„ed were due to the plaintiff 

“Xrimrofth^'ctn "ao- asll^led by the defendants a larger sum was 

due to them. fn hold that the account cannot now be 

Spankie, J.—I am disposed to hoi 

re-opened. On looking into the oi'"’ nlaintiff could not under any 
of the account was really m if there were still 

circumstances claim the ™ htd contended that the entire 

any sum due under it and 1e ^ the particular 

sum had nob been paid off. As Miis , ^ .yhether the money 

deed which the plaintiff sued to leco e , ff 

had been paid or not had to be remark in the judgment of this 

It is to be regretted deTendants to contend that the 

Court in the former case has But the wording of 

accounts are still open and can ^0 60 therefore, say that the account 
B. 13 as amended is peremptory. I would, thereiore. y 
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WAS settled by the JIunsif’s judgment of the 24th November 1875 . a 
cannot be re-opened ’«yvemuer, a^d 

finally decided that a sum of Rs. 188-7-4 was due hv nlninfiff f i « \ 

on £“ w : “s m*: 

those bonds returned to him and to recover a sum of Rs 20-15 7 inflnH 
mg .nteres , due to him after satietaction of the debt due on the bo d ' 

mimimsmi 

Judicially at he f '"“f '’u“‘ “'y 

by the VuVt' dee db r Mo? 

""“.“Hr!" 7 '“i”" “ “• ™ 

iff-appehanUn' his'thW I “''‘1^'°'’, by the plaint- 

finding of the Munsif of the 24t?NovemTr‘l8?5“ it Tf't^d ? 

°C7a1ntiff tn hl oHotT" The claim 

and to recover the Rs QQ 15 7 wh'^® 

paid by his agent in exce'ss of the alleged had been improperly 

for redemption of the bond defendants 

included in his nlaint claim were therefore 

answer, or in default iudcmfi J defendants were called upon to 

the Rs. 20-15-7 not against them. As to 

much larger amount w-iq • alleged a 

fore was a mate aUeL h Here there- 

defendants, in respect of which th P expressly denied by the 

him, and not only that for thp /asked by the plaintiff was refused 
was due and owiL Rom th- ^ decree went on to state that Rs. 188-7-4 
of the Munsif was^final eLpt iT =5^defendants. The judgment 
review, and equally so that nf t-u he could have altered it on 

disturbed by the [8491 dpf>^c^^>^ Au- appellate Court until it was 

ing the Munsifs findinas and his'^dpA^ 

of the litigation, then, was that The state 

was decreed to owe the dpfpnd *■ ^P ® claim was dismissed, and he 
two learned Judges who t ^'^spect to the 

appear as if they had entirely In«f ^PP®^^ this Court, it would 

claim and the provlion ‘ w 
as they affe'^ted the 

appears to me that the Lms of sT^^f Moreover, it 

upon the plaintiff, in suing for th^ ^ imperative 

Rs. 20-15-7. for that wardTlofi ■ of the bond, to claim the 

tion whether the bond had or had and had reference to the ques- 

cond had or had not been satisfied. I take it to be a weU- 
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established principle that, unless there is any specific provision prohibiting 1880 
a plaintiff from joining causes of action, he is bound to do so when they april22 . 

accrue at the same time and in respect of the same subject-matter, lor _ 

a defendant is not to he subjected to the unnecessary expense and annoy¬ 
ance. either of defending or bringing a second suit, when all matters in lULL 
difference between himself and a plaintiff can be disposed of in one. The BENCH. 

state of the pleadings was such in the original suit between the now _ 

appellant and respondents, that the whole of the monetary dealings and 
accounts between them were opened up and evidence was taken and full 
consideration given to the proofs put forward on the one side and on the 
other In the result the Munsif decreed Rs. 188-7-4 to be due and owing 
by the plaintiff to the defendants, and the latter appealed to the lower 
appellate Court, with the result that the full amount of their counter¬ 
claim was admitted by the Judge. It is beside the question now before 
me to criticise the decision of the learned Chief Justice and Turner, J., 
the effect of which was to leave the defendants entitled only to what the 
Munsif had decreed them. Tlie plaintiff has accepted the Munsif s 
finding as binding on him, and has tendered the Rs. 188-7-4 to the 
defendants, who have refused to accept it. Hence the present suit. 

The remarks made by the two learned Judges in their judpent which are 
set out in the reference to the Full Bench are mere obiter dtela, and 
can have no force or effect to alter tlie legal rights and disabilities of the 

parties. 


FULL BENCH. 


Present: 

Sir Robert Stmrt, Kt.. Chief Mice. Mr. Justice Pearson. Mr. Justice 
Spankie. Mr. Justice OUheld. and Mr. Justice Straight. 

LaohmanDas {Plainti0 V. DIP ChaND {Defendant). [22nd April 1880.] 

2 A. 851. 

Oftaal anii compulsory registrotiou-Ac, VIII of mi-Act III of ,877. S. .SO-Act 
I of mu {General Clanses), S. 6. 

TT a O KA < T?nflUtration Act. 1877. a document compulsorily registra- 

Under 8. 50 of the respect of the property compris- 

ble and registered under ‘’hat . document relating to such property, executed 
ed mit. as against an ^nd optionally registrable under 

“I'of'tb'rGen^rai Clauses Ac. (I ol 1868) has oo saving egcct in such 

ft OftSO* 

tP., 7 C. 670 (573) » 593 (594)-3 A^W.N. 13^^11 

Tix'-I ‘a'^w:’n:“7^18 » Wb“’i 58 (164), 27 B. 452 (467) i D., 7 A. 

677 (6b) = 6 A.W.N. 115.] 

a ■*. t Pe M 2-6 on two unregistered bonds—one dated 

Suit to recover Rs. 82-^ b on ^ interest at the 

the nth June 1875. the other dated 24th July, 

rate of Rs. 2-8-0 per cent, per interest—by the sale of 

1876, for Es. 21, payabla on demand 

the P'opfty the property hypothecated in 

whom the other defendants bad transi contended 

these bonds, under a deed of sale, date Act III of 1877, took 

that the deed of sale, as against the unregistered bonds. 

t%ou;rnfHmUnS‘;ith:ut determining this contention gave the 
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plaintiff a decree in respect of the property. The lower appellate Court 
2 avowed the contention, having refiard to S. 50, Act III of 1877, andrevetM 
ed tlie clecree of the Court of first instance so far as it affectU the oro*. 
perty. The plaintiff appealed to the High Court. ^ 

REFEBENCE TO THE FULL BENCH. 

Sri ART, C.J., and Oldfield, J., before whom the appeal came for 
heanug, Having regard to the fact that there were conflicting rulings of tha 
' Courts, Sin,h v. AolakkiZr^, 

S..\. llJh of 18/3, decided the oth .\ugust. 1879 (2)-referred to the Full 
Bench the following question:— Whether the provisions of S. 50, Act III of 
18/7 apply to give effect to the defendant's registered deed against plaint¬ 
iff s deeds, so as to prevent the plaintiff enforcing his mortgage against the 
property iiought by defendant. & f’ « 

JUDGMENTS OF THE FULL BENCH. 

[853] Stuart, C. J.—There cannot be the least doubt or difficulty 

as to the meaning and application of S. 50. Act III of 1S77. to such a case 

as the piesent. I have held that opinion ever since that Act came into 

operation, and I lately gaveetiect to it in a judgment on a Division Bench, 

not then anticipaUng the present reference. As to S. h of the General 

Clauses Act. it is idle to contend that it has any bearing whatever in such 
a case as this. 

ileclares that registered doou- 

l , ° ’ ''®Sistration is optional shall take effect 

against iinregis ered documents ; and the word '' unregistered " is defined 

i cases where the document is 

'ri 871 oi rf'' ! ? 1 n registered under Act VIII 

end nA. /' "fi'Tnat definition appears to me to preclude 

motAAfA°^ I r r?T unregistered document of 1876 could be 

?877 ^ iv bf' ^ from being affected by S. 50. Act III of 

point foSitatbm' I’® ™-"tuined was stated to be the 

III ^ provisions of S. 50, Aet 

C\ jLl^\ni ^ that S. 6 of the General 

Glauses Act would apply to a case of this nature 

and bv S." 50 of V^^^Iirof 

wprPPTf....ili fi li ?, ^hich was in force at the time they 

of the defend-inf*^rh ^ effect in preference to such a deed as that 
compulsory registered, since the registration of the latter is 

documLf^V!iRthpr*if ^ III of 1877, however, every registered 

effect a'^ai'nst evprv ®/®?'®^^^tion be compulsory or optional, shall take 
and hence tiie dpfpn document relating to the same property, 

force will now HW (document executed since the Act came into 

upon the nl-iinthf’^^^^'^? Preference to the [854] plaintiff’s. The effect 

£?s ‘sS? 

intended such a result*”naif° Legislature could not have 

parties to register withira rr ^" \^^ provision is made for enabling 
—. _ a re asonable time those unregistered documents 


fl) A C. 536. 


(2) Unrepotted, 
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affected for the first time by the provisions of the new Act; and I was 
inclined to think that the right of persons circumstanced like the plaintitt 
might be saved bv tbe provisions of S. 6, General Clauses Act, whereby 
the repeal of any Statute, Act, or Regulation shaU not affect anything done 
before the renealing Act shall have come into operation But a careful 
examination of S. 50 and the explanation annexed to it has satisfied me 
that the application of S. 6 of the General Clauses Act wiU not save plaint¬ 
iff’s document from being affected by the provisions of S. 50, for Act ill 
of 1877 does more than merely repeal Act VIII of 1871. It contains in 
S 50 an express provision by which all unregistered documents executed 
at the time the former laws referred to in the section were in force are to 
be defeated by all registered documents of the nature of those mentioned 
in the section. I would, therefore, answer the reference in the affirmative. 

Straight J —It appears to me tliat S. 50 of the Registration Act 
of 1877 is conclusive, and that the defendant's registered deed takes 
precedence of the plaintiff’s unregistered bonds. 


1880 

April 23. 

Tull 

Bench. 

2 A. BSi. 


appellate civil. 

Present: 

Mr. Justice Pearson and Mr. Justice Oldfield. 


1880 

APRIL 27. 


Gulam Mustafa {Plaintiff) v. Hurmat and another {Defendants). 

[27th April 1880.] 

2 A, 854. 

UahoJMdan iiw-Oift by person labouring iinier fatal disease-Dower-debt. 

The provisions o£ the Hihomedan Uw applicable to gifts made by persons 
labouring under a fata! disease, do not apply to a gift made m heu of a dower 
debt, for such a gift re.ally amounts to a sale. 

[R., 135 P.R. 1907, 13 C.W.N. 160.] 

The aefendant Ali Ahmad transterred a five biswansis share of a village 
called Beuipur to the plaintiff under a deed of sale dated 11 2 1879 

asserting himself to bo the owner of seven b.swansis and a haU out of the 
ten biswansis share of Benipur, by inheritance from one Nur Muhammad. 
Plaintiff instituted a suit, claiming possession 

ment of Bs. 52-8-0, being the dower-debt due to the defendant H“™at 
by her deceased husband, Nur Muhammad. The whole o ti e ten bis¬ 
wansis share of Benipur had been transferred by a deed of giit, 4 days 
before bis death which took place on 25-8-1875 bj Nui ^“YmO^Mrt 
Hurmat, the consideration tor the transfer ° ^ 

of the sum of Es. 2,500 alleged to be due by him to his 1“ dower. 
The lower Courts found that Nur Muhammad executed the deed of gift 

while in his full senses, and held that the f ® 

gifts made by a person labouring under a fatal ^ ^ 

gift made in oonsideration of a dower-debt. The plaintiff preferred an 

appeal to the High Court. 

JUDGMENT. 

rggBl PpARSON J -The provisions of the Muhammadan law appli- 
1,1 1.“°® J labouring under a fatal disease do not [886] 

cable to gifts by persons dovver-debt, which is really of 

?he nature 'oi“ sail Cate No. 21 io Maonaughten’s Precedents of 
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1880 

A PRIL 27. 

Appel¬ 

late 

Civil. 

2 A. 854. 


mamage dower, divorce, and parentage is on all fours with the present 
case and entirely supports the decision of the lower Courts The iu«»f 
claims of the heirs are not interfered with by the payment of debts which 
must be paid before the heirs can enter upon the inheritance. The lower 
Courts have found on the evidence that the executant of the deed in auea 
tion in the present case was in his sound senses when he executed the 
deed , and from the medical evidence it is doubtful whether he was then 

r’ afterwards. 

ine appeal fails and is dismissed with costs. 


1880 
April 28. 

Appel¬ 

late 

Civil. 


2 A. 856. 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


Bhagwan Prasad (Judgment-debtor) v. Sheo Sahai (Decree-holder) 

[28th April 1880.J 

2 A. 856. 

Decree charging inmoveable property—E.reciition~C.P.C., 1877, S. 326. 

coIt?sp\cSnyof a 
able sc as to enable the Court to stav or Dostnonl ih. 

author,zo tbo Collector to make arra^ugem'ent^ "or tt "JisS o‘’fT'E«°eo,‘“ 

Hln f ^ foi' the payment of certain money charging cer- 

relief payment one of the 

decree was made nn ifi ft 1070 ^^>0 satisfaction of the debt, a 

p":; i:::t“Si:n ofiueirdebt "of tife"^'^" "’f r' p"- 

execution of the said decree, the Collector, ha'ving rfgfd to S 32rMX 
t nJ'tCdem^e'bv '^8^. the Courfexe 

the land was f^^tionabranltu ttf 

ments within eight years bv a Iptca f fh “jght tie satisfied by insfcal- 
tho Subordinate JudL tn the land for that term ; and asked 

take place on 20—12—1878 andTo ® was fixed to 

faction of the decree in thl mo the satis- 

accordingly postponed and the 00^100^^°^^^°^^^ 

on 11—3—1879 Thn rl«pr 1 ® was sanctioned 

set aside the Subordinate Judge’s°or7er^Thf'^d 

appealed to the High Court ^ ^ The judgment-debtor thereupon 


JUDGMENT. 

of opinion that the bwer appellate^Gon*^!^'*^^ f ‘ 
which directs the sale of u ® to a decree 

specifically affecting the samp / Property in pursuance of a contract 
appeal with costs. ’ and we therefore dismiss the 
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APPELLATE CIVIL. 

Present; 


1880 
APRIL 29. 



Sir Robert SUiart, KL, Chief Jitstice, and Mr. Justice Straight. 

MuMFORD {Plamtiff) v. Peal and another (Defendants). 

[29th April 1880.] 

2 A. 857. 

Bond payable by instalmenls-Waiver-Limitation Act 1871, Sch. II, Art. ?-5—Cause 
of action. 

(a) Where a bond for money payable by instalments, provides that in default 
of payment of one or more instalments, the whole amount shall become payable, 
the mere acceptance by the obligee, of instalments after default, does not 
.amount to a “ waiver" of his right to enforce such provision, within the mean¬ 
ing of Art 75. Sch. II. of Act IX. of 1871. The most cogent and conclusive 
proof must be demanded to establish that a party to a contract has aban- 
doned a right accruing to him under its provisions on breach, and has entered 
into some fresh parol arrangement condoning such breach, and creating new 
relations with the party in default. 

ib) In the case of such a bond, the cause of action arises, and limitation 
begins to run, when the first default is made. 

fNnt P 4 P P T. R 'll (^2) ■ F 14 C. 397 (399), 39 P.R. 1899, 12 M. 192 (195); R., 20 
^ B l03 (U3 31 C. 83 (871 = 8 C.W.n! 66: D.. 5 A. 289 (292)=3 A.W.N. 33. 

11 A. 482 (484) =9 A.W.N. 186.] 

JUDGMENT. 

[858] Straight, J.— This is a suit brought by tho plaintiff to re- 
oovei from the defendants the sum of Ks 3,917-8-6, being the amount 
of principal and interest due upon a bond bearing date the 27th Septem¬ 
ber, 1871, and executed by one James Giddens, deceased, of whom defend¬ 
ant No. 1 is the widow, by Robert Peal, defendant No. 2, and by one 
George Richards, who has not been included m the proceedings. The 
plaintiff also seeks to realize the amount of his claim by sale of a oeitam 
bungalow, hypotheca ted by the before-mentioned James Giddens as security 
for the above sum of Rs, 3,917-8.6, and the cause of action is allepd to 
have accrued on the 27th September, 1874, the date before which the 

amount covered by the bond was agreed to be ™paid. 

Defendant No. 1 in reply states that the plaint|ff voluntarily under¬ 
took to discharge the amount of the said bond, of which the Uncovenant- 
ed Service Bank was the obligee, and that as security tor doing so he had 
possession given him of the hypothecated '’“"Salow and received the rents 
t^herefrom for a long period of time ; that he promised not to charge in¬ 
terest lor any payments made by him to the Bank , and ‘J^t slm is 
willing the bungalow should be sold to satisfy the Pnnc.pal debt due o 
the plaintiff, hut not to pay any interest, which he had promised not to 

demand. Defendant No. 2 pleads that, as he was 

by which the plaintiff became assignee of the bond ‘he 27th Septembe , 
1871, and had no notice of the ass gument, h® '“hb to p'“^ 

and that the bond was not assignable by law, reouirini! 

obligor, James ®hdens, he wroto to the « 
him, m consequence ot defaults tnac nau uwu hnn^ft. 

instalments. J®. wL^he requested, and he {the 

ten“.‘ 2 ) fsteXly .freed he w 

only a surety for the obligor and not a co-obhgor. that the suit is 
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[859] barred by limitation, as any cause of action the plaintiff might have 
had arose on the 11th October. 1372, the date of the death of James 
Giddens, or on some prior day when the last payment in liquidation of 
the bond was made. The first Court, holding the plea of limitation to be 
fatal to the plaintiffs claim as against the persons of the two defendants 
dismissed it to that extent, but gave him a decree against the pronertv" 
and this decision was upheld by the lower appellate Court. ' ' ’ 

The plaintiff now appeals to this Court, and the only argument seri¬ 
ously urged before us was that, inasmucli as the obligee of the bond took 
no steps to sue on the default by the obligor to pay his instalments, and 
accepted payments after default made, he must be taken to have waived 
the breach of the contract that had then been made. 

The case is one of some complication, and in order to satisfactorily 
consider it. it is necessary to detail the following facts. One James 
Giddens, a Government employ^ and resident of Allahabad, in the year 
1871, seems to have been in pecuniary difficulties, and in order to tide 
over them he had recourse for assistance to the Uncovenanted Service 
Bank, of \vhjch a Jlr. Fairlie was the Agent and Manager. He ultimately 
effected a loan of Rs. 3,350, and the transaction was completed on the 
2/th September, 1871, by the execution of a joint and several bond for 
that amount by himself, his brother-in-law by marriage, Mr. Robert Peal 
and one George Richards, in which it was agreed that the Rs. 3,350 
should be repaid by regular monthly instalments of Rs. 80 each, together 
with interest at 12 per cent, payable monthly by deduction from each 
remittance or payment or otherwise added to the principal at the end of 
each half-year, namely, on the 30th June and the 31st December.” The 
first instalment was to become payable on the 10th November. 1871, and 
It was further provided, that in the event of failure in the payment of 
any one or more instalments, and whether advice be or be not given of 
such default we hereby jointly and severally render ourselves liable to 
pay up the full amount or such balance thereof as may become due 

f count-current of the said Bank, with all interest and 

on account of the said loan.” 
L860J Concurrently with the execution of this bond James Giddens by 

tte.th!'’?!® tf ‘’r 'r ‘0 ‘he Bank, and gave authority 

or nr vaWv ^ 1^“'n f? ‘he same to the best advantage either publicly 

Cha^’«« t he not liquidated with all other 

case of mv '"r® “'‘caer agreed upon in the bond, or in 

It k on S discharge of the said debt." 

James '? ‘he Es. 3,350 were paid to 

The instalmenV benefit and the use of the money. 

montranrhl I’® ‘'“‘i ‘he Wth of each 

charged Rnf tW and Deeeniber, 1871, were punctually dis- 

the uavmenfc l ^i-iity was not continued with those that followed^ 

tfie payments being made on the following dates 

Rs. 


January 10th, 1872 
n 17th 

February 12th 
March 8th 

May 8th 

August 3rd 

or in all 


50 

30 

80 

80 

80 

40 


• »« 


360 
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On the 11th October, 1872, James Giddens died, and at that time there 
were five monthly instalments dae—that is Es. 400, and this independent 
of interest, in respect of which nothing had been paid. Soon after 
Giddens’ death Mr. Fairlie wrote to Mr. Richards and Mr. Peal, inquiring 
of them what arrangements they proposed to make to liquidate the unpaid 
balance owing on the bond, and on the 14th November, 1872, the latter 
replied as follows“As you hold a collateral security in the mortgage of 
Mr. Giddens’ house, and as this mortgage was executed with the object 
of securing his securities from becoming liable, or at least incurring any 
loss in the event of any contingency preventing Mr. Giddens liquidating 
the debt, I request you will foreclose the mortgage and pay off the 
Bank’s debt. The widow of Mr. Giddens wrote to me [861] the other 
day stating that she had called on you with the object of requesting 
you to take possession of the house and with it pay oft the Bank s claim, 
but that you were out. I shall feel obliged if you will communicate 
with her and let me know the result.” Upon receipt of this letter 
Mr. Fairlie does appear to have threatened to put the powers of the 
Bank under the mortgage into force, and thereupon the plaintiff, Muna- 
ford, a step-brother of the deceased James Giddens, at the earnest solici¬ 
tations of his widowed sister-in-law, first introduced himself into the 
matter by paying on the 19th December. 1872, the sum of Rs. 450 to the 
Bank on account of the bond. In passing it may^be remarked that at 
that date seven instalments, or in other words Rs. 560, was the amount 
actually due. Mumford afterwards made the following further pay¬ 
ments :— 

January 28th, 1873 

February 20th „ 

March 20th „ 


Rs. 

225 

226 
225 


675 
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From this kttor date to the 26th January, 187i, the principal and 
interest were allowed to accumulate till they reached Rs. 2,540, which 
sum on the 26th January. 1874. was liquidated in full by Mumford. who 
thus out of the Rs. 4.185 actually received by the Bank m respect of the 
bond had found no less than Rs. 3.665. On the 18bh February, 1874 
Mr. Fairlie on behalf of the Bank whose claim had been satisfied, assigned 
to Mumford by deed all its rights, interests, and powers in the bond of 
the 27bh September. 1871, and the collateral mortgage of the same date. 

About this time an account was opened 

“ James Giddens, Esq., in loan account with E A. Mumford Esq., the 
first item of which on the debit side was as follows:— 27th Janua^. 
1S74—To amount paid to the Uncovenanted Service Bank, Rs. 3,653-4-0. 

It is clear that Mumford had then been put m Possession of hypothe¬ 
cated bungalow bv defendant No. 1. and indeed the facts establish it 
beyond question, for on the credit side of the same account will be found a 
Bucoessionof [862] entries down to October 2nd. 1874, recording the receipt 
of the rent of it, apparently by Mumford direct, and ‘hat. ^ate untal 
the mb Augusu^. through defendant No. .^^The toUl of the former is 

1 t'rprfndpluabt on the 12th Augue. 187^ was 
to of whieh sum the plaintiff iuetituted his present suit on tha 

I7th September, 1877. 
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It has been necessary to go at this length into the facts in order to 
make the point taken in appeal intelligible. The case was most ably and 
exhaustively argued before the learned Chief Justice and myself on three 
different occasions, and we took time to consider our judgment, in order 
to examine the numerous authorities quoted on either side. The simple 
and sole point for our consideration is whether the Uncovenanted Service 
Bank, the obligee of the bond of the 27th September. 1871, by accepting 
payments after default had been made in the instalments, waived the 
benefit of its provisions, within the meaning of Art. 75, Sch. ii, Act IX of 
1871. 

It does not appear to me that any question properly arises as to the 
competency of the plaintiff to bring this suit, or as to the primary liability 
of defendant No. 2 under the bond. I seemo reason to hold that the 
assignment of the Bank by the deed of 18th February, 1874, was other¬ 
wise than legal, and the plaintiff stands in no better or worse position than 
his assignor. The terms of the bond preclude the contention that defen¬ 
dant No. 2 was only a surety, and it is clear that he made himself jointly 
and severally liable as an obligor with the other two persons executing it. 
It is much to be desired that the bond were equally plain and explicit in 
othei lespects. ^Its terms as to mode of payment are so singularly con- 
hadictory that if strictly interpreted they could not have been carried out. 
For it was absolutely impossible to disch.arge a sum of Es. 3,350 within 
three years from the 27th September, 1871, by monthly instalments of 
Ks. 80, the first of them commencing on the 10th November, 1871. 
To the 27th September, 1874, by which date the bond was redeemable, 
would be exactly 35 months, which multiplied by 80 gives Rs. 2,800. or 
Es. 5o0 sl^it of the principal sum covered bv it. to say nothing [863] of 
interest. The contracting parties are not to be congratulated on their 
arithmetic, and by their carelessness they have raised, a difficulty which 
with ordinary circumspection might have been avoided. It seems to me, 
hovveyer that the bond must be regarded as one payable by instalments, 
on e ault in payment of one or more of which the whole principal amount 
then due could at once be demanded. To this extent its language is cer- 
ain an piecise, and I do not know that, for the purpose of disposing of 

us appea , we aie called upon to determine what the intentions of the 

pai les weie, as to when and how the balance over and above the 35 in¬ 
stalments shou d be discharged, though that it was, in some way and at 
some ime, wit in the three years, to be forthcoming seems plain. Then 
omes le question whether default was made in the instalments, and if 
0 , ,, e ler le conduct of the Uncovenanted Service Bank in acceptiug 
subsequent payments amounts in law to a waiver. 

0 e ower Courts have in substance answered the first of these 
piopositions in the affirmative and the latter in the negative. The eiound 

disagree with their decisions is, that the 
mei'p f f ^ point is in the teeth of the evidence, and that the 
mere tact of money having been received on account of the bond by the 

memApf of Itself to constitute a legal waiver. I cannot for a 

I “ contrary, I think that the most 

to®, Jnt “““’“si/e proof must be demanded to establish that a party 
TO a contract has abandoned a right accruing to him under its provisions 
on nioach, and has entered into some fresh parol arrangament condoning 

waive. “1C P^rty in ilofault. “ A 

anv nnrt ^ *°*®i’“°ii®* cot With knowledge, and it is incumbent on 

contract to .T I agraoment in substitution of a written 

contract to show that both parties understood the term of this substituted 


'1 
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agreement.”— The Earl of Darnley v. The London, Chatham and Dover 
^ilway Co. (1). In the present case the first default occurred on the 
10th January, 1872, when only Rs. 50 instead of Es. 80, the proper 
instalment, was forthcoming; and though ibis true that the remaining 
Es. 30 were paid on the 17bh of that [864] month, the fact is not altered 
that a cause of action had accrued bo the Bank under the berms of the bond. 
In February the payment was two days late; in March two days before 
time. In April, however, nothing was forthcoming, and it was not until 
the 8th May that another Rs. 80 found its way to the Bank. Then there 
was a further suspension during June and July, and finally on the 3rd 
August there was a payment of Rs. 40, the last ever made by James 
Giddens prior to his death. At that date, irrespective of interest, only 
Es. 520 had been paid as against Rs. 720 due, and consequently during the 
period between November, 1871 and July, 1872, no less than three 
instalments, or Rs. 240, had fallen into arrears. Even could we hold that 
the two payments in January, 1872, wore so near to one another as nob to 
constitute a default, it would be impossible to place a similar construction 
upon tho absence of any payment in April, 1872. Looking at all these 
facts, I see nothing whatever to establish that the Bank entered into any 
arrangement or understanding to forego the cause of action that had arisen 
on the 10th January, 1872, or that any fresh parol agreement qualifying 
the provisions of the bond of 27th September, 1871, was ever made. But 
even were there evidence of this to bind Giddens and his representatives, it 
appears to me that an insurmountable obstacle lies in the plaintiff’s way, 
in the circumstance that there is nob a particle of proof that defendant 
No. 2 was ever a party to any such subsequent verbal contract. On the 
contrary, as far as there is material for forming an opinion, it would seem 
as if Mr. Rea) was all along in ignorance that any default in the payment 
of instalments had been made, until ho received the letter from Mr. Fairlie, 
shortly after Giddens' death, asking him what arrangement he proposed 
to make to liquidate the unpaid balance of the loan. It is not attempted 
to be setup by the plaintiff tliat as between Peal and the Bank there was 
any agreement or understanding come to in abrogation or substitution of 
the berms of the bond under which he had contracted, aud the argument 
for appellant therefore really comes to this, that we are to hold defendant 
No. 2 bound by a parol arrangement of which he had no knowledge and 
to which he never gave his acquiescence. Tho plaintiff is on the horns of 
[ 888 ] a dilemma, either the bond of Septoroher, 1871, was superseded and 
rescinded, or it was not. If it was, tho defendant No. 2 was no party to 
its supercession and recission ; if it vvas not, the cause of action arose on 
the 10th January, 1872, and his claim is barred by limitation. To contend 
that the acceptance of subsequent payments by the Bank from the 
plaintiff has any binding effect upon defendant No. 2 proceeds upon an 
entire misconception of the principle on which the doctrine of waiver is 
based, nor is the fact itself worthy a moment s serious consideration in 
face of the demand made upon defendant No. 2 by the Bank, immediately 
after Giddens’ death, for '* the unpaid balance of the loan, a pretty strong 
indication that at that time its right to the whole principal sum covered 
by the bond was considered to have accrued. Tlio plaintiff by his 
assignment of the 18bh February, 1874, book the position theretofore 
occupied by his assignor with all the rights, interests, and disabilities 
pertaining thereto, and he had abundant time, between that date and the 
10th January, 1875. when limitation finall y barred him, even after the 

( 1 ) L. J.. S6Eq., 404. 
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1880 27th September, 1874, the day before which the bond had to be satisfied, 
April 29. his claim into Court. Upon what principle the plaintiff alleged 

_ his cause of action to have accrued on tiie 27th September, 1874, is far 

from intelligible. The bond was, as has already been pointed out, payable 
Appel- by instalments, on default in one or more of which the whole amount 
LATE became due and payable, and the law is perfectly clear upon the point, 

Civil action in such a case accrues on the first default, from 

■ the date of which limitation begins to run. Decisions without end to 

- this effect may be found, but it is sufficient for me to refer to Hemp v. 

2 A. 857. Garland (l); Madho Singh v. Thakoor Pershad (2) ; and The Uncovemnted 
Service Bank v. Khetier Mohan Ghose (3). It therefore appears to me that 
the cause of action, which accrued to the Bank and was passed on with the 
bond to the plaintiff by the assignment, arose on the 10th January, 1872, 
and that the present suit is barred by limitation. The plea of waiver 
entirely fails. I would accordingly dismiss this appeal and confirm the 
judgment of the Courts below with costs. 

[866] Stuart, C. J.—I am so entirely satisfied with the examina¬ 
tion of this case, in fact and iii law, afforded by the judgment of my 
colleague Mr. Justice Straight, that I feel I need add nothing to what he 
has so clearly and satisfactorily stated. The case of Madho Singh v. 
Thakoor Pershad (2) was a judgment of my own concurred in by my 
colleague Mr. Justice Spankie, and is correctly stated as an authority in 
support of the opinion that the cause of action in the case of an instalment- 
bond accrues on the first default, whence limitation begins to run. The 
appeal is dismissed with costs in all the Courts. 
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Mr, Jtistice Pearson and Mr. Justice Straight. 
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of amount claimed before decree passed — Cross-decrees—C.P>C. 

Where there are cross-suits for money between two parties against each other, 
e attachment by a third party of what might be found due on the smaller 
Claim, can have no operation or effect so as to prevent the decree (when it is 
passed) for the smaller amount from being absorbed in the one for the larger 
amount, and so as to prevent the decree-holder in the latter case from setting ofi 
the amount of the smaller decree under S. 209, C.P.C. (1859). 


JUDGMENT. 

[867] Straight, J.—The following facts must be recapitulated in 
order to make the grounds upon which this appeal is based intelligible. 
Un the 24th April, 1877, Mahadeo Lal, defendant No. 2, brought a suit 
n materials provided against Sukhraj Rai, the plaintiff. 

On the lObh May, 1877, Sukhraj Rai, the plaintiff, instituted a suit on 
a bond against Mahadeo Lal, defendant No. 2. On the 23rd June, 1877, 
the claim in each case was decreed, that of Sukhraj Rai, the plaintiff, 

® amount. Meanwhile, namely, on the 9th May, 

18//, Bujhawan Lal, defendant No. 1, lodged an application for attach' 
mer^f the amount pending in the suit of Mahadeo Lal, defendant 


(1) 12 L.J.B., 134 ; S.O. 4 Q.B., 519. (2) H.C.R., N.W.P.. 1S73, p. 35. 

(3) H.C.R.. N.W.P., 1874, p. 88, 
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r. “in “Sit ssKsSit ss 

Sukhraj Eai, plaintiff, not to ^ a,ny such intimation is 

tiel t-: Plaio®^ 

jt:: ISTT^tL'plttm, SukhrarRa. '2Tde=refiS 

cution department to set off the amo^t o ^ o'.dant Ko^ 8^ 

S a=SSS=S"lS2S. 

;:r£;r. s-=2 sss ss 

set aside and the propriety and egality^^^^^ 

established. On the 2oth ® decretal amount of Mahadeo 

obtained an order (or the attachment • -p : nlaintiff and on the 

sffSf“s;?=iS:S^ 

appeals on the following grounds . J . attached it was not competent 
against Sukhrai Eai having been prev °usl> attached t 

1;—. ..a»• -•*•»’ •«“'" • 

tegular suit. . , nnnears to be whether the 

The substantial point for 7 ®" ..j'Siing the amount of claim 

order of the Munsif of the 9th May. 1877 attaching^tne ^ 

pending in the suit of Ms.hadeo a ag ^ subsequent 

valid one, and could effectually bar J aj j. of a decree of his own 

Bet-off of the amount of that decree m execution ot 

against Mahadeo for ^ g applicable to the case. It 

The provisions of Act The Munsif was passed, no 

will be observed that, at the time o gu^hraj Rai to Mahadeo, 

amount had been ascertained to contrary nothing was due. As a 

and for aught that might Sukhraj Eai to Mahadeo 

matter of fact, there was no deb ng^ ^ amount, and 

Lai, but Mahadeo Lai was indebt June, he being the holder 

when the two decrees were passe on ,. provisions of S. 209 of 
of the decree for the larger execution for so much only as remainei^ 

the old Procedure Code to take out Mahadeo Lai as to whi*^ 

due to him, after deducting the am ^ L^l had no claim against 

satisfaction had to be entered up. , Munsif could havJJ^o 

Sukhraj Eai and no debt ^nssiblya wise precaution of Pujba- 

operation or effect, and though it w P ^ave been to follow it up 

■wan Lai to get it made, Prop against Sukhraj Eai. "Ei's ®*^®P' 

by attaching the decree of Mahadeo ^ position, because 

however, would not have put Buj ^;-g 0agentiaUy[869]cros8-decr6eB, 

fl. 209 being foUowed and ^he decrees ^ J the larger, 

that for the smaller amount becam appeal, therefore, fails and is 

and attachment could not affect it. J-ne 

dismissed with costs. 


1880 
APRIL 30. 


Appel- 

, LATE 

Civil. 

2 A. 866. 


1097 


1880 

May 3. 

Full 

Bench. 

2 A. 676. 


[CIV. 


ALLAHABAD] MUL CHAND v. SHIB CHARAN LAL, &c. 

FULL BENCH. 

Present; 

Str Boberl Kt Chief JusUce, Mr. Justice Spankie, Mr. Justice 

Oldfield, and Mr. Justice Straight. 


Mul Chand (PlarnHff) v. Shib Chaean Lal and others (Defendants) 

[3rd May 1880.] 

2 A. 676. 

Court.fees Act, I6?0, S. 1?-Disiinct subjects. 

The words, ‘‘distinct subjects ” in S 17 rsf n . t 

“ distinct and separate claims or cauL of action’• in ‘i ' 

which for the purpose of iurisdiction nr r.,! single and separate suits, 

in one suit. ^ ^ jurisdiction or convenience of procedure, may be united 

[F., 2 A.GS-2, 27 A. 186 (189) = iii A W N ! 2 in - / 

124 : D., 3 A. 13U133J ] ' ’ 16 .A. 401 (405&406) = 14 A.W.N. 

JUDGMENTS OF THE FULL BENCH. 

CourPby^sShT’^' a,M misir ‘1^“ 

reported to us by tire oC (1? The''"'“ 

(No. 15 of 1879) which came before us "n' f 

report of the Office statArl i-i Division Bench, and the 

possession of certain immoveable claimed [679] to recover 

and also to recover certain 1.666-MOi 

valued at Rs. 1,032-9-11 the totil l^- moveable properties 

The report suggested thatVhA,t ^ 2.698-11-9^ 

in the suit, and that the court fee^in^tr subjects embraced 

Es. no for the claim ^ if u.. 

«»f « cr "• ‘=”‘' “• 

ChamaiU Rani v. Ram Dai tOi in the ease of 

distinctly laid down in the onirl’ appear to us so 

was desirable, it IppeaJed to ITtll “/ ^“‘^ees in that case as 

question sliould be reconsidered bvth!, r i® satisfactory that the 
the matter to the present Full Bench * we therefore referred 

I am not aware that /can exoress °°"®*^™etion to be applied to the case, 

Tieaning of the words ^ ^ stated that “the 

?;own with sufficSnt oleates Act VII of 1870 is 

plaint or memorandam nf * ®o°I‘on itself, when it states that 
,- of appeal sh all be chargeable with the 

tTr7co,r“T'“ '‘“““I ^ 

Satii?‘“‘«/s.r\irThr;o5^^^^^^^ 

«ho^theCorn~ 

30 m each or Ks. 60 in both the 

(2)1 A. 552. 
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agmatc a,nount of the fees to which the pUi.Us or 

in suits embracing separately each of such subjects would be liable under 
the Act ’ This I think can only mean that the two or tnore distinct s 
lets at to be so chargeable as being distinct causes of action. The words 
‘ vLnis or memoranda of appeals in smls ’ in the section show ^'s to my 

inc that “ aistinct subjects ” must for the purpose of the Couit bees acc 
"in suits embracing separately eaci, of s«c/i sudjects in °‘heyvoidS^as I 

:;K,t srzji: 

&“X~” i“ ^ 

considerea with referenco to the couit-fees o report of the 

would, therefore, make an order m conformity with the leport 

°®° STIuaGHI, J.-I entirely agree in the views and conclusions of the 

J.-If there was any vagueness i»‘he opinion exposed 
by me when the subiect of thm - ^ ,be present 

desire to explain Xi ted at tlie hearing, and indeed, looking 

occasion, as follows, It was it not be denied. 

at the marginal note to b. 1' rp... .vordinc of S. 17 of the 

that the section refers to two or more distinct subjects,” 

Court Fees' Act, •• Where tv,dch Ms as follows-" Subject 

may be read with S. 4o, Act X of 18 the same suit 

to the rules contained m S. 44 h-xvina causes of action against 

several causes of action, and l.'Jletion in the same suit.” 

the same defendants may unite s^ .iicbinct subjects. Tlie second 

Such a suit would embrace two or [681] of 1859, 

paragraph of this section correspon s 

referred to in the second n “'when causes of action are united, 

third paragraph of S. 45 . shall depend on the amount 

the jurisdiction of the Court , X the 

or value of the aggregate with a view to determine the 

suit.” This provision is of . -hg guit But it is noticeable that 

juriedietion »< the ^ourt^to ente ji,ti„g„i8hea in 

causes of action and -gcardine the two or more distinct 

this section. I would, therefore, say^^ gubiect-matters of a suit ” in which 
subjects of a suit,” that they are t provisions of S. 45 

several “ causes of action ” ^'ct X of 1877. and, therefore, 

subject bo the rules contained m s. anoeal is chargeable with the 

in such a suit the plaint or memorandum oi apt« 
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plaintiff, and not witrthe Cou^^ valuation of the relief sought rests with t 

«ruia property and for the recova. 

unt sought, the value J the relief olahHed' Possessiou 

property, and as, in such a snir a i ^ the market-value of tl 

-"«9-nthl reliefl^ughrthllalu^^of^ScrlATZ^ 

au.'Sf ^ B- 56 (60) I R„ u c,\V.N, 705 (70 

Court of the^SuSnateTudsTL’^T’”'^"^ S“>‘—'“stituted in th 

hiid purchased a certain housf at a MlB'in'^^~’ his plaint thath 

Sarah Mathews, ttiat be was unable to .f. '^eci’ee agains 

in the possession of a mort^flopo fv, ° Possession of it, as it wa 

Es. 1,441 and that his oausfol^acHnn^ of the house wa 

for sale m execution of a decroo proclamation of the hous 

Sarah Mathews, and c aimera d l'^ Sari Das agains 

house ■■ by sattmg^titll^aer 0 The ntt M 

attachment of the pronertv” in a 1878, Cnaintaining tb 

« respect of his plaiofa Courlf«r')‘p “ IT" He pai< 

^0- 17, iii, Sch. ii of Act VII of 1870^^' payable undei 

“ y-“« 
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a defendant in the suit, the house having been put up for s^e m execution 
of Hari Das’s decree while the plaintiff’s suit was pending. The defendants 
contended Mcr alia, that the plaintiff should have paid m i-espeot ot his 
nlaint a Court-fee computed on the market-value of the house, which they 
alleged was not less than Rs. 3,500. On this point, the Subordinate Judge 
held as follows-—" I think the plaintiff has properly paid his fees according 
to No. 17, iii. Sch. ii of Act VIl of 1870, as no consequential relief is asked; 
if the plaintiff proves his proprietary right, the attachment and sale in 
execution of defendant’s decree will facto be void and will be set aside 
bv moving the Court in the execution department: this view is confirmed 
bv the ruling in Chxmia v. Ram Dial 0): in this case the sale took place 
after the institution of the suit and the plaintiff did not sue for its annul¬ 
ment : the market-value of the property may be assumed to be 2,000. 
at which the plaintiff had valued it in his objection Bled under S. 278. 
C.P.C.” Subsequent to the dismissal of the suit ori its merits by the Suboi- 
dinate Judge, the original plaintiff conveyed liis rights and interests to one 
Ostoohe who appealed to the District Judge, paying in i;espeot ot his 
memorandum of appeal, the same Court-lee as had been paid m respect o 
the plaint. The District Judge demanded from him within a txed peiiod 
an additional Court-fee of Es. 200 in respect of the plaint and a similar 
additional fee in respect of his memorandum of appeal and on his failing 
to carry out the order, dismissed his apiieal, the material poition ot his 
decision being —“ The praver in the plaint is for oancelment of a mis- 
tlTaneous order bearing date May 13tli, 1878 which in turn confai-med 

an order of attachment and brought 
establishment ot plaintiff's proprietary right. The 

the locum tenons of one .4bdul Rahman, ''''’5* There 

property claimed from Mrs. S. Mathews on the 24th ® 

is on the record a paper dated 13th May. 187b, in w '<=' t> , ujm 
the lower Court, and admitted by both parties, that 
sell admits that he had never up to that date obtained P° a nor 

property but that - stiU injhe posse.ion^ol mort^ 

ipfellant’s^^la'irt^before the lower Court. It follows. 

pellanfs the purchaser of Abdul 

and for which he could ‘,V™The prayer tor establishment 

seek further relief ana omitted to do so. , fnr a dpckratorv 

of proprietary right must be looked upon as p .. . direct- 

decree with consequential relief; this being - before the 16th 

od ^ file the “Ms%ui?rusTsta;^^^ 

^frheTp^tauls^b^dism'S with co^ts.” The plaintiff preferred an 

appeal to the High Court. 

JUDGMENT. 

iral 

of the consequential relief so^^bt y ground also dismissed hia 

memorandum of appeal, and has on t me B 

Claim which had been dismissed on the _ 

(1) 1 A. 360, 
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instance The lower appellate Court has assumed Es. 3.500. the markflf 
value of the property as allepd by the defendants, to be the value of the 
TOnsequential relief sought, but the consequential relief sought was not 

The 'I".* "" '“t^ohment from t 

defect to be supplied. The plaint states the value of the property to be 
Es. 1,441 but that amount cannot be taken to be the value of the relief 
sought. Under the Court Fees Act, the valuation of the relief sought 
rests with the plaintiff and not with the Court. In this particular 
nstance the dpip-at.on of the right claimed necessarily carried with “ 
consequential relief sought, of which the value was merely nominal. 
We accoi^mgly set aside tlie lower appellate Court's decree and remand 

wirSw the elLr 


APPELLATE CIVIL. 

Present: 

Sir Bohert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

TH.aiCrjRYA (Defendant) v. SlIEO SiNGH R.ai AND ANOTHER (Pkinliffs). 

[4fch ilay 1880.] 

2 A. 872. 

’■ Act. W7. Sch. 11. Art. ft-- 

of action. ‘ under premoii$ lAmitation Act-mgh 

it ^nouie; iT;":;: tK'Zupr•" 

title acouircd jiiirfr..-Lrv^ TV ® P1,‘‘® to sue upon such accounts was a 
epeairgTrx vtf , s,, “ f™- the operation of Ihe 

tifet s'olhcr iL:'‘‘‘‘'■S-'') the'completion .1 
limitation law simnlv nmvlHic\ ^ action arises from the acts of parties, and th« 
be pxerci>icd «aiiph ‘t f **^^*l^ period within which such right of action must 

oeoxerocd. Such a suit is therefore governed by Act XV of 1877. 

2. Livntatxon Ad. 1877 Rth it j..# n o •. 

■ ^on acco\int$ not signed by defendant. 

sch. n.doe. 

0 ■. 23 A. 502 (503) 21 A.W.N. 150 ; Appr., 3 A. 143 (150) (F.B.).] 

ORDER OF REMAND. 

to vecSaLmLfnfoi" J—The plaintiff-respondent sued 

1874 between dpfp A f^ account stated on the 14th December, 

the d'efenrant o, h. ‘ “"t signed by 

nate Judgt hdd tlLt tlfel ^“tliorised in this behalf. The Subordi- 
1877 theLewtw of? by Art. 64, Sch. ii of Act XV of 

which indeed are nif ‘“““''i'®'’- not necessary to give his reasons, 

dinate Judge thoulw however, the Subor- 

howeler he held thL h' ‘u tbe merits, 

day named and I °° adjustment of accounts on the 

altLeth^r includlno the plaintiff's claim 

the suit. The plaintiffln above, and he dismissed 

applied and not^fhp appeal to the Judge urged that Act IX of 1871 

•of S. 2, Act XV of 1877^^n7fh°^ ^ Judge, considering the bearing 

ACC AV of 1877. of the ^ords nothing herein shaU be deemed to 
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affect any title acquired under Act IX of 1871,” held that plaintiff had 
acquired a right under t!iat Act to sue on accounts stated within three 
years from the date upon which the accounts were stated, and also that 
Act XV of 1877 did not bar the claim. On the merits the defendant had 
contended that all his accounts with plaintiff had been settled and closed 
in 1927 Sambat. He had failed to establish this plea, producing no accounts 
of his [874] own, though on a former occasion he had relied upon his books 
in proof of money being due to him. On the other hand, the Judge, for 
reasons assigned by him. lield the books produced by plaintiff and other 
evidence on his behalf to be entirely satisfactory in proof of the truth of the 
claim, which he decreed in full with costs, reversing the decree of the 

Subordinate Judge. . . 

It is contended that the suit is certainly governed by the provisions 

of Act XV of 1877, that no balance in adjustment of account was proved, 
and that the reasons assigned by the Judge for accepting the plaintiff’s 
accounts were insufficient. It appears to us that the Judge has mis¬ 
apprehended S. 2, ActXY of 1877. The words “title acquired, or to 
revive any right to sue barred under that Act, or under any enactment 
thereby repealed,” do not affect the claim in the way suggested by the lower 
appellate Court: a right of action is one thing and the completion of a title is 
another thing. The plaintiff's right of action did not accrue by reason of 
Act IX of 1871, but because, according to his averment, on a certain day 
a sum of money was found to be due to him from the defendant on 
accounts stated between them, The limitation law simply provided a 
period within which the right of action must be exercised. The plaintiff 
acquired in this case no title,’ to use the words of the .-Vet, under Act IX 
of 1871, or any other Acts thereby repealed. Act XV of 1877 is cer¬ 
tainly the law of limitation to be applied to the suit. 

But the claim as brought upon an account stated is not covered by 
Art. 64, Act XV of 1877, inasmuch as the accounts though stated in 
writing are not signed by the defendant or his agent duly authorised in 
this behalf. The plaintiff, therefore, cannot claim the benefit of tlus 
article, and if the suit is to be entertained at all, the claim must be 
brought under some other article in Sch. ii, if tlie plaintiff desires to save 
limitation. Tho Judge has found in favour of the correctness of the 
plaintiff’s accounts and the indebtedness of the defendant, and has, on 
the evidence, held that defendant did not settle and close accounts with 
plaintiff as contended in Sambat 1927. Assuming, then, that the plaintiff 
cannot avail himself of the limitation provided Art. 64 Act X\ of 
1877, he raav be regarded as suing merely for money lent to the defendant, 
and [873] it may be that some portion of the moneys lent may not be 
barred by limitation and therefore is claimable from the defendant, and 
under the Judge’s view of the case any such sum would still be due. The 
Subordinate Judge has suggested that Rs. 15 are within the period of 
limitation, if Art. 64 does not apply to the claim, but this would not be 

sufficient to enable us to dispose of the appeal. i . . 

The Judge should ascertain and determine whether any and what 
sums included in the claim are within the period of limitation of three 
years from the dates of the loans of such sums, and return his ndmg on 
this issue. On receipt of the finding one week wiU be allowed for objections, 
and at the expiration thereof the appeal will be decided. 
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APPELLATE CIVIL. 

Present; 

Mr. Justice Pearson and Mr. Justice Straight. 


Sheo Partab Narain Singh {Defendant) v. Sheo Gholam Singh 

{Plaintiff). [4th May 1880.] 


2 A. 875. 


Appeal when presented-Memorandum of appeal insufficiently stamped—Limitation. 

For the purposes of limitation, an appeal is presented when the memorandum 
of appeal is presented to the proper officer of the Court, and not when, after 
bong returned as insufficiently stamped, it is re-pcesented properly stamped. 

[Cons., 12 A. 129 {145) (F.B.)] 

2. C.P.C., 1877, S. 54 (b). 

An appellate Court returning a memorandum of appeal as being insufficiently 
stamped, must fix a time within which the deficiency must be supplied. 

[Cons.. 12 A. 120 (145) {F.B.).] 


p76] Pearson, ,T.— The meraorandum of appeal (1) to the lower 
appellate Court was presented on the 23rd June, 1879, admittedly with- 
m The lower appellate Court was therefore wrong in declaring, on 

the 18th July (2) following, that the appeal was not within time. The 
orders passed by the lower appellate Court on the 23rd June and 5th 

^i.L ^ of the dehciency of the court-fee were not in accordance 

with the provisions of S. 54 (6), Act X of 1877 (3). The Judge should 

ave fixed a time within which the deficiency was to be paid up. and on 

le y of that period, in the event of its not beng paid up, should have 
rejected the appeal. 

Having legard to the irregularity of the lower appellate Court's pro- 
cetuie, we must allow the appeal, and, reversing the Judge’s order, 
iiec iirn o place the appeal on his file and proceed to dispose of it 
according to law. We make no order as to costs. 


FULL BENCH. 

Present: 

Sh Bobert Stuart, At., Chief Justice, Mr. Justice Pearson, Mr. Justk 
Spnnkie. Mr. Justice OldfieU, and Mr. Justice Straight. 

ISRi Singh {Defendant) v. Ganga and another {Plaintiffs). 

[5th May 1880.] 

2 A. 876. 

1. Wajib-ul-mz-AU XIX of 1873 [N.W.P. Land Revenue del), Se. 61, 63. 237. 

a paper forms pare of the record-of-rights 

ofThe provisions of S. 61 and following seotil 

?mes "“o ‘>>6 ptovisioDS of S. 65 and I 

aSectinn the .t. ^ public record, inter alia, of customs and rigl 

empS “ of a® mahal and including such as relate to p 


(1) by the defendant. 

(2) the date of re-presentation. 

{ } because no time was fixed for payment of deficiency of the Oourt-fee, 
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2. Pre-emption, varieties oj. 

The right of pre-emption may be founded on Muhammadan law; or. as 18 
morrgeTeraUy the case, where il aSects the Hindus, on Mjsbed ustom 

having the force of law. or on special contract between the . and 

the waiib-ularz may record the practice of pre-emption as cased on any of these 
grouLi; and the entry may be evidence either of custom or of the contract. 

3 Wajib-ul-arz, evidentiary value of. 

kxvajib-uharz prepared and attested in the form and manner Prescribed by the 
Board of Revenue, is priim facie evidence of the existence of any custom F® 
emotion whiclf it records, open to be rebutted by any one disputing the ■ 

and^when it records a right of pre-emption by contract between the share-holders, 
tt U e.rdel of a conS^ all tha parties to it aod their 

and there will be a presumption that all 

of the entry and. in conseauence, were assenting parties to the contract of which 
it is evidence, and it will be for those repudiating the contract to rebut this 

presumption. 

[F., 1 A.W.N. 114. 6 A.W.N. 189 ; Appr- S A. 434 («J)-^ '257> (F.B.) 1 
R., 7 A. 720 (727), 21 A.W.N. 29, 25 A. 90 (90), 26 A. 549 = 1 A.L.J. 2il>.J 

ORDER OF REFERENCE TO THE FULL BENCH. 

[877] Stuart, C. J.— This is a second appeal from the judgment of 
Mr G E Knox, acting with powers as a Subordinate Judge m the distnot 
of Allahabad, in a suit in which the plaintiffs claim a right of pre-emption 
in preference to the vendee, Babu Isri Singh, defendant No. 0 , who is a 
stranger. The clause in the wajib-uUrz is paragraph twelve and is m 
these terms.-" A sharer in the patti shall have a right to purchase at the 
time of sale and mortgage at the price offered by a s ranger in preference 
to a sharer in another patti." This is certainly not veij ^ 

is difficult to know what is meant by it unless we hold that stranger 
and " a sharer in another patti " are synonymous which P™bah'y 

intended, indeed, must have been intended, for otherwise paiagraph 
has no meaning. We may take it, then, tliat the paragraph means that 

a sharer in a patti shall have a right of pre-emption over a 

The Munsif found that the wajA;d-arz ha.d not bs™ Signed by the 
vendors, and that there was no evidence to show that tbsj “nsented to 
be bound by its terms, and he, therefore, held that the 

holders, and was binding on each one of the nlnintiff [8781 

held that the vendors were bound to offer the share to tte plamtiff [S78J 

before disposing of it to a stranger. The Su or lo cranted 

creed the appeal to him. reversed the decree of the Munsif. and granted 

,% mm , ,1 ..I htLvinfi DOt odIv not 00011 si^ncdi duC 

no! S'hleltLreTtotth; ve^do a, the paragraph respecting the 

right of is rather a 

The word ^ in connection with the Subor- 

loose term m a judicial 6ndmg. but take ^ajib-ul-arz, though 

dmate Jadge s decretal order, it mwt me ^ share-holders, 

not actually signed, had ^>6?“ assent, without actual signature, 

Si^rtrhoM MUbe sharers bound by ih. wajib-uUrz generaUy. 
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[CIV. 

and in particular by tlie proviso respecting the right of pre-emnfcion Tf 

IS also to be observed tliat the recorJ-ot-rights io the case appeTs to Lv 
been prepared under S. G2 of the Revenue Art ,vh\.u have 

of th'''’''*‘ "*“ ““Xrevs™”! 

from ti,of t ° provided that the Boarf sba l 

d^,rr ^ a 

tlie character of the record-of-riuhtc; in customs, buch being 

t^tl^^ldo^s I'dTpre-emption in thlVajitulZ', wa^kfown 

:: :i;:: -iS - r“^L-; 

I have carefully examined the rulings of thi«i Pmn-t in n *• 
f/?‘'°''-in«appearto be thefrindpt'f £e 

Vabee Dntt v. Enait -ili fsl it i a i contiact and custom. In 
mere contract bnTn v! . i ^ ^ toajib-uUrz is not a 

therefore follow that with a public officer, and it would, 

1“; signature by the sharers the 

f been decided that the 

custom. This perhaps as* ®-'^n^ndes evidence of 

especially in regard to’anot'hpf ^ doubtful ruling, 

wajib-ul-arz that it ic o definition which has been given of the 

Revenue Act, XIX of .^nd it is so called in the 

appears to have been ruled alti v. Abdul Hakim (o). it also 

must be held to exclude evidenro ^ wajib-ulau, 

not be inconsistent ^nd scope of the custom, the two might 

the - the Uper-’books. to 

that to bo bindina on . -t priTiia facie evidence of custom, and 
by them, but bv their sil'eu^ce shn'^'^ absolutely necessary to be signed 

seeing that it has 4Tn nrmin^V^ mcord-of-rights in the present case, 
Act, XIX of 1873 and thp P'^p^fioi'ding to the provisions of the Revenue 
rulings I have refmTpd t-o \ \ ti;om the Revenue Act and the 

rights primafacie binding on aUtlm ra record-of- 

any sharer in the nattf who i ” “'^'rarers ; that it is not binding on 
becomes a contract ?'''P‘'®ssly repudiated it, but that it 

be taken by theracau^f ff °° may 

provisions. implied, to have accepted its 

to refer the mattei^to thp^-p 1i the subject, but I desire 

[880] questions :—(i) To h ^ ^©oeh of the Court with the following 
--.__ ‘^oo jib-ul-arz to be regarded as a public 

(3) H.^6. R.^n'w.P.; 1870**^’ 395^®' 'S’ P' P- 

. A0<u, p. dug. ^(4) 1 A. 563. (6) 1 A. 567. 
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record-of-rights, prima facie binding on all the co-sharers, but which may 
be repudiated by any of the sharers on coming into the patti ? (ii) Does 
the wajib-ul-arz become a contract when it is either expressly or by 
necessary implication or acquiescence assented to by the co-sharevs . 

Straight, J.—I fully concur in the reference to the Full Bench of 
the two questions propounded by the learned Chief Justice. 

JUDGMENTS OF THE FULL BENCH. 

Stuart, C. J.—After hearing the argument addressed to us in Full 
Bench, I remain substantially of the opinion expressed in my referring 
orderbut I desire now to add one or two observations. In the first 
place I have to express my regret that my statement of the case of 
Chadami Lai v. Muhammad Bakhsh (1) is not quite accurate and scarcely 
does justice to my colleagues. Pearson, J., and Oldfield, J., who decided it. 

I state that by their judgment “ it appears to have been decided that the 
wajib-ul-arz is a special agreement and that it excludes evidence of 
custom,” adding that “ this perhaps, as a general proposition, is a doubtful 
ruling ” and so it undoubtedly would be as a general proposition. But 
again looking into the report of the case 1 find that the suit was for pre¬ 
emption founded on a special agreement which the wajib-ul-arz in that 
case was considered to be. “and not,” as the judgment states, on 
any well-established custom apart from the contract made under the 
administration-paper/’ So that the case really lays down no general 
principle of law excepting perhaps this, that a wnjib-ul-arz may be a con- 
tract or agi'eement complete in itself under which evidence of any contra¬ 
dictory custom would be excluded. ^ _ . . VTV f 10-70 

I have next to remark that, as S. 91 of the Revenue Act XIX of 1873 
was suggested at the hearing as supplying an answer to the [881] first 
question in the order of reference, that section has not mray opinion such 
effect. It simply provides that “ all entries m the record so made a^nd 
attested shall be presumed to be true until the contrary is proved. But 
it does not necessarily follow that such entries are pnma facie binding 
on the co-sharevs. On the contrary. I believe that, according bo the 
practice recogniiied bv the Revenue Department of these Provinces, entries 
in the reoord-of-rights are not binding on those who have attested and 
signed it. but they may be contested and the parties allowed to prove that 
the record is wrong, unless the entries have been made by order of the 
Settlement Officer when they would appear to be consideied 2 >rima facie 

In ■ regard to the second question in the order of reference I have 
been struck bv a remark made by my colleague Mr Justice Spankie that 
if the waiib-Al-arz is to be looked upon as a contract, it might be required 
to be stamped, and he would prefer that entries of such a nature should 
rather be regarded as evidence of the agreement, I gladly adopt this view 
which, beslL stating the law in very appropriate terms, has the merit of 
avoiding any infringement of the Stamp Act With these modifications I 
would answer both questions put to the Full Bench m the -e'er 'ng order 
in the affirmative, leaving any further expression of “y ™W8 “ “s® 

which gave rise in the reference comes back to my colleague Straight, J, 

and myself as the referring Division Bench. . 

Oldfield. J.—The wajib-ul-arz or admmisbration-paper forms part 

of therecorLf-rights of a mahal which is prepared under the provisions of 

a ei 3 i It • /if fViA Land Revenue Act, and with reference 

8 . 61 and following sections of the uana rvovouuo , 

to the provisions of S. 65 and the rules framed under S. 257, it is a public 

(1) l A. 663. 
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record, inter alia ol customs and rights affecting the shareholders of th„ 
mahal and including such as relate to pre-emption The riphf 
emption may be founded on the Muhamm^an law or as is mnm In T 
the case where it affects Hindus, on long established custom havine^he 

“if f 

r882Tf f f‘‘"u" 'S' attested in a manner to be 

[882] p escribed by the Board of Eecenue, and S. 91 of the Acf direot 

to he tine tfl tf be presumed 

i. t™» oitb. .,.,b oi tb. .bLi„T. .bb“ 5 SkV 

in the foim and manner prescribed bv the Board of Revenue that fhp 
r pre emf Lnf hifh'^t”'''' »' any custom 

=f5S - ---- 

A case lcbfdfff r ? ‘T‘ Presumption, 

by Jlr, Justice Pearson nnl'' Baksk (1), — which was decided 

of the learned Chief Tnsr' been noticed in the order of reference 

remtls oftltfn l™^ ^ '"‘b reference to some 

“ that the icanh-ul-arz id o ^ 

of custom " All WA c ’ 1 * that it excludes evidence 

brengh?“is claim on con? ‘bat the plaintiff in the case before ns had 
not on any well estahlishe) recent administration-paper and 

the gf nnd Tt h , f K ^ “““w him to shift 

righfof nre-emntion ,n r "’® ‘bat an entry of the 

Justice OidM o^the ,upons reSl\f p"n[, tn“f 

Act XIX of im aJthorhes the ^ that S. 90 of 

prescribe the form in which tho J^evenue from time to time to 

Chapter III of tlie Art ch ii u under the provisions of 

it shall bf Ltf ted 1 ^bal! be drawn np [883] and the manner in which 

Board, andle tw^^^ bj ‘b» 

record-of-rights are to hp «ff which form a portion of the 

ment Ofiicer in the i rPQon by tne Settlement or Assistant Settle- 

authorised agents and n<s fa^ of each mahal or their 

may concern and'shail bp other persons whom they 

Settlement Officer and bv aTm Officer or Assistant 

document has been 1 lambardars and the patwari. When a 

presumed to he true until thp^*^’ f entries in the record shall be 

Such a record LTrL^fl V ^ as provided by S. 91. 

repudiated by any on{ <=npp*°l-°^ oo-sharers, and cannot be 

permitted by S. 91 eedmg to or acquiring a share except as 


(1) 1 A. 563, 
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As to the second question, I would say that the wajib-ul-arz is a 
record of those arrangements made by the Settlement Officer in accord¬ 
ance with the provisions of S. 65, GI. (e) of which includes in the record 
so formed any other matters which the Settlement Officer may be direct¬ 
ed to record under rules framed under S. 257 of the Act, and the documents 
■ must be attested and drawn up as provided by S. 90; amongst other 
matters the Settlement Officer is required to record the custom relating 
to pre-emption in the village. The ivajib-ularz then is a record of village- 
customs. But when it relates to pre-emption, it may record the custom 
existing in the mahal or the agreement which the share-holders have 
already made amongst themselves. I do not look upon it as the contract 
itself, for as such it might require to be stamped, but when it recites the 
fact of the existence of any agreement amongst the share-holders as to 
the condition under which pre-emption might be claimed, I would regard 
the entry as evidence of that agreement. In either case, the custom, if 
it exists, is binding upon the share-holders, or they are bound by an 
agreement which can be proved, and the nature of which has been record¬ 
ed in the administration-paper for the guidance and information of all 
the share-holders, a document in which tne truth of the entries is to be 


presumed until the contrary be shown. 

Straight, J.—I agree with my honorable colleague 

Spankie. 


Mr. Justice 


appellate civil. 

Present: 

Sir Robert Stuart, Ki., Chief Justice, and Mr, Justice Straight, 

Banda Hasan {Defendant) u. Abadi Begam {Plaintiff). 

[6bh May 1880.J 

4 A ISO. 

enforcing Of liemn Civil Court-C.P.C:lb77.S. 43, 

L the mortgaecd property has been leased oy the 

Where a J® property to the latter as security lor the rcut 

mortgagee, hypothecates such P P® a suit for rent brought 

payable by him. the decision of the K Civil Court lor the 

by the mortgagee • jor in the suit for rent, the parlies stand 

mtlTntL JlL/of landlord and «nant, and the enforoemeot of the lien 
could only be sought in the Civil Court. 

[P., 4 A. 818 (320) = 2 A.W.N. 46.] 

The usufructuary mortgagee of certain h‘e 

to the mortgagors, the latter J^J/arrears of rent, in the Revenue 

payment of the rent, sued the Subsequently one Banda 

Court and obtained a deeree under a right of pro- 

Hasan got a decree on 24-VJ mortgagee against Banda Hasan 

emption. In a suit by the J ,. amount of Revenue Court’s 

in the Civil Court for ^ th the lower Courts disallowing the 

decree by the sale of euch ^nd, on b th 

contention of the defendants, that a p ^ ^ 

suit to claim enforcement of her ben o ^ defendant 

claiming the same, by the pro^sm o • • 

preferred a second appeal to the Hig 
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JUDGMENT. 

.J'S,rr.fi, 

excluded bv S 43 of Apf Y itt 77 fi i ^ present suit was 
nf ' 1 , ^ -l-ov?, 01 the analogous provision of Act VTTT 

of 18o9. that we are clearly of opinion such objection has no orP« u 

he .me of the su.t in the Eevenue Court the parties stood in th^tion 

for tn thi‘l=erefore properly sued 
h nl fn eould only be mS 

tbiough the medium of the Civil Court, and the shane in wlith If i 
piesented appears to us perfectly regular. ^ 

APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson, Mr. Ju stice Span kie, and Mr. Justice Straight. 

Lachman Prasad {Defendant) v. Bahadur Singh 
and others (Plaintiffs). [ 7 th May 1880.] 

2 A. 884. 

1. Second appeal-objection raised at hearing-cause of aotion-C P C 1877 S Si 2 
Pfr Pearson and STRAIGHT .ti ^iPivvTT.^ i j . 1 ’ 

can under S. 642 of the C P P dissenting. The High Court 

second appeal, the questroo^'’,;'^ 

{this being a question of law! thnnph cause of action to sue 

defendant either in the Courts telow^oc ,n 
IR TT -R » -1 memorandum of second appeal. 

[R., U B.B. C>v.l (1S92-I896) 2G5 (2C6), 1 L.B.R. 184 (I85p] 

guenuTda^fof actioji-Agreemmt for pre-emption subse- 

action for a suit for^pre'^^mption ’ Sp.ankie. j.. dissenimg). (a) The cause of 

arises on the date 5 such conditinilT^^?^ tne subject of a conditional sale, 
absolute. ^ conditional sale, and not when the sale becomes 

refer only to future^S not 7 o'^Dasr*r”^ pre-emption can 

emptioo,in the case of Lpert Therefore a claim for pro- 

maintainable when such claim ho a deed of conditional sale, is not 

subsequent to such conditional sale ^ ^vajib-ul-arz that came into existence 

[R.,3A. GIO (619) (F.B.), u C. 761 (767).] 

Judges of the D^^ston Bench learned 

the question whether the nlaiitiffs ha!? on the point whether 

considered on second annp-H e, u emse of action or not could be 

defendant in the Courts "^below or 1 ^ 1 ^,'°° 

but having been raised at th« u ^ - memorandum of second appeal, 
''’bother the plaintiffs had any cause o 1 alt^n » ^ 0 ^ ’ 

[888] ™E DIVISIOxN BENCH. 

opinion is whether point for determination in my 

Singh on the 13th Pehruarv Ififa accrued to Jagraj 

patent to consider under S ’542 nf Question I am free and com- 

tbe sale of Umeda Sinoh’a Ii I^i'ocedure Code. I observe that 

that date. hTs“^^^ the defendant did not take place on 

as the 3rd of May, 1867 What®°“*^‘tionally, it is true, so long before 
merely that the 1875. was 

0 ute. No fresh transfer was made, but 
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the chariicter of the transfevee’s possession was modified by the operation 
of the terms on which the original transfer bad been made. The tmns- 
action commenced on the earlier and came to an end on the latter date. 
No new transaction was effected on the latter. The clause L086J m 
the wajih-id-arz dated 6th February, 1873, must. I conceive be held 
to refer to future not to past transactions. Umeda Singh did not sell 
his share after the date of t\^Q rvaijh-id-arz, but only failed to redeem it 
from mortgage. He was not when the year of grace was expiring in 
a position to offer the property to Jagraj Singh. He could not have 
empowered Jagra Singh to redeem it as his substitute. At the time of con¬ 
ditional sale it is not shown that any right of pre-emption was possessed 
by the proprietors of mauza Tikarbhan. I conclude, therefore, that the 
present suit is unmaintainable, and I would decree the appeal without 
costs, reversing the lower appellate Court’s decree and restoring that of 

the Court of first instance. - , rr t i.- t> 

Spankik J —I regret that I cannot agree with Mr. Justice Pearson 

in the latter part of his judfiment. The objection taken by my honorable 

colleague is not one taken by appellant in the Court below, nor indeed m 

this Court. I admit that under S. 542 the Court >s no confined to the 

grounds set forth in the memorandum of appeal. But the chaptei 

Uich the section is found refers to appeals from or.g.nal decrees^ I am 

aware that S. 587 of Act X of 1877 provides that the provisions of Chapter 

XII should apply as far as may be to appeals from appellate decrees. But 

the words '■ as far as may be " are of importance, and they should be 

considered with reference to S. 584, Cls. («), (« and Icl On no other 

grounds than those allowed by tlie section does a second apiieal lie. The 

objection on wliioh my honorable colleague relies was not, as 

seen, raised below, and I doubt whether we can now set aside ‘he Judge s 

decision solely upon the objection taken hy my colleague. I ceitainly 

think it was for the appellant to urge that there was no 
right of action on the grounds taken by my honorable eo eague and it 
was not for the Court to make the objection in second appeal. But, how- 
TvTr this may be, I go further, and would say that here was no sale 

without po™v^r of redemption until the foreclosure 

and defendant liad obtained a decree for possession ^ 

conditions had been fuMed the had been fulfilled 

'ZLtm’iTaKcZof Ctu^, the transaction -e Part^ 
[887] a double character 1 _ a s 5 e 

SrTrosr^rrndtthf L™: d the administration-paper, he was 

at liberty to bring or continue this determine the 

amoulrorthTsTllfoLrair ;n payment of winch the p.ainm 
would be entitled to obtain the 

Ternst^Tdi^ron tt'pornrone week may he allowed for objection, 
and on its expiration I would dispose of o ^PP 

final judgment. 

RTRAirHT J-This appeal has been referred to me by order of the 
STRAIGHT, J. J.015 app .f tUo Civil Procedure Code, m coase- 

learned Chief Justice under of law between Pearson, J.. and 

quence of a difference of opmmn on po ^^^ 

Spankie, J., composing the i^ivision x> 
nally came. 
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Appel 

LATE 

Civil. 

2 A. 864. 


as Jo:s ™ Tt:tr rr 

=3.': •"“i-SLr: 

™‘.‘..“Lirs ,;:i-‘r rv"" •“ '»• "St - 

lant that both in liis ovicinal s»it aigued for the appel- 

of his pleas to this Court ho u 

the plaintiff's titbto substantially, if not specifically, called 

[88^] thi4 tVauVe^rni \rn'42of ^ 

as thoy are applicable tn ^Pr>^n.i t Procedure Code, so far 

cretion, of which Pearson T Court a dis- 

biraself. The point upon ’whirb w'^ opinion fully justified in availing 
law. and it arirdSy upon 

which there can be no co'ntnHiptm admitted and about 

occur in which a earelesr.ni . « controversy. Many cases might 

ship and injustice but in thp acting use of S. 542 would cause hard- 
legal one, aiming directly at instance the objection is simply a 

at all. Such an recLn the p aintiff to come into Court 

taking cognizance of in <inp ’ i lor the Court to avoid 

first time aUhrhealinVrn?L^ 

to limitation or want of juris^dictlon disregard a new point as 

though the equities^ari°clfi°^]'^‘^ consideration is not without difficulty, 
The mortgagror condition^ " T by Pearson. J. 

Umeda Singh to the defendanr-i^'^^n^ ^ f by 

charges his two-anna share in maf/! ^^^bman Prasad, for Es. 700, 
tioo that the princinal i Tikarbhan for three years on condi- 

term. on the STofTe ^ 1^"' ‘-^bin the said 

mortgaged property^freed from f h^ ‘ I do not get the 

be considered as a condilional mortgage, this mortgage-deed shall 
sideration therefor 'bo mortgage-money a con- 

of the property." ’ pmm proprietary possession 

interest was to be repaid nn * be seen that the Es. 700 with 

fcbe mortgagor made Tf^lt fh^ 1870. and then, if 

take foreclosure proceedinnc / ^ “Mortgagee was competent at once to 

lute one. No Subfc tZ’ ^ale into an abso- 

was ousted bv Lachman j remained in possession until he 

order in the forectTu^ I"'-, ^ud till the final 

of redemption, but all (-hie passed he still had his equity 

^ble rights and intelts ovrfh bad his equit- 

i^ity, and after the three vopr i pledged with him as secu- 

by the borrower thronlJ bad been made 

^as to pay the money Singh [889] 

uotice of foreclosure, otherwise'rii^h^ •'be date of receiving 

by efllux of time become ^f'^b'Ban Prasad’s proprietary title would 
Smgh signed the ^ established. At the time Umada 

Lachman Prasad was^ jointly inf 'be laud, in which 

conditions, so to speak of wK' bim, under disabilities a 

peaK, Of which the mortgagee had neither notice 
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knowledge, nor could he make any contract which could have the retros¬ 
pective effect of rendering an agreencent he had already entered into 
incapable of fulhlment. in that other persons were to 
right to purchase over the head of h.s conditional vendee. Whethei the 
plaintiffs lay their cause of action as having arisen on the 13th February 
1875 when the foreclosure proceedings became final, or on the libtn 
September, 1875, when the defendant-appellant obtained possession, can 
make no difference. Dmeda Singh had no share 
pursuant to the terms of the wajib-ul-arz md be was not in a ‘o 

fuifil its conditions, for all tliat remained to him till the 13th February’ 
1875, was his equity of redemption, which then became irretrievably lost. 
There was in effect no sale on that date m respect of which the plaint¬ 
iffs could set up a right of pre-emption; all that took place was that 
the conditional rendee by operation of law became an absolute proprietor. 

I am, therefore, of opinion that the view of Pearson is collect upon 
both points referred to me, and I concur in his order that the appeal should 
be decreed and the decision of t he first Co urt restored without costs. 

APPELLATE CIVIL. 

Present; 

Sir Robert SttuirL Kt., Ch ief Justic e and Mr. Justice Oldfield. 

MKHDi Husain iPlaintii) v. JIadar Baksh .and others {Defendants). 

[7th May 1880]. 

2 A. &Be. 

Plaint insufficiently stampcd-Faiiure to supply deficiency-Dismissal of suit-C.P.C., 

Zl that a plaintlfl ha, ‘ “po“?o 

he, as respondent, failed affecUhe merits of the case. 

?S°."57roT Ve"c.RC.r Td does Ll iudily the Appellate Court in ditmiesing 
bis suit without going into the merits. 

JUDGMENT. 

[8901 Stuart G J and Oldfield, J.—In this case the Munsif 

.b. bi.i,. bb. bi.'“.T?". S.S.!2’.— lb. 

Tight, but clearly the objection is not one | ^ 

the case, and Munsif. We 

to have made the order he did reve^ to t^y the 

must therefore, set the merits. Costs bo abide the 

appeal that was taken to his Louri; o 

lesult. __ 

.. * WAS in tlio foliowioc tsrois t Full 

(1) The decision of is decreed and the suit is dismissed 

tfeea have not been paid in this suit. »nu make good the value of the fees. 

in consequence of the -eauential relief and falls under S. 7, Cl. iv, 

The suit is for a declaratory decree and q declared that the amount of fee payable 
letter c, Act VII of 1870. In this section »t ‘3 at which the conflcquential 

in such a case shall be computed accot g stated in the petition of plaint to 

relief sought is valued. Now the value . . i^yiable on institution of suits of 

be Rs. 600. and in the table of rates of puintifl has paid Bs. 36 only: this 

the Act. Rs. 46 is given as ‘iftaiotiff in Court through his vakil, and payment 

finding of the Court is explained to the piainuu 

of the balance being refused, *ki8 wut « „_»>g decision in reversed, the suit being 

decreed with costs and interest. The 

diimiseed.” 
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APPELLATE CIVIL. 

Pkesent; 

Straujht and Mr. Justice Oldfield. 


[CIV. 


3A.W.N. 7. 


Ahuaduddin Khan v. Sheoeaj Singh, [nth May 1880.] 

3 A.W.N. 7. 

C.P.C., S. 311-Execution sole-Pereone competent to set aside sale 

are the decree- 

not eDdtied to come in under that section ^to Lt a^side a sale.'° 

JUDGMENT. 

w 

Straight and Oldpip^ld JJ— Under S fh 

can prefer objections are the decree-holder and anv 1 

in a position to object under S 311 and thL's’^i r® ^erefore not 

r-sr£»:s 


1880 

May 13. 


appellate civil. 

Present; 

Mr. Justice Pearson and .Ur. Justice Oldfield. 


Appel¬ 

late 


Nas.r Husain maia Prasad and anoiher 

{Plaintiffs). [13th May 1880.] 


Civil. 


2 A. 891. 


2 A. 891. 


xr 7 

, ^,,0,-Oood Jailti-Exaud a.ainst creditor. 

and to secure a provision for him and hi* and affectiot 

effect, and the donor has reserved cum . and such gift has takei 

debts, the mere fact, that the nmno property for the discharge of hi 

the Court which made the decree Tn favour jurisdiction o 

gifted away is within such iurisd rrin! ^ creditor, and that the propert; 
to set aside the gift as fraudulen a d A' for such creditor to clain 

and to proceed against such property * having been made in good faith 


was void, even as to exisrino'eredlt^^* establish that a voluntary ennveyan 

» presumpliou of 


case iusti; cr^AeTa^VAumpl^^of fr"' c=auo:; oTt' 

dition. state, and rank of the parties constructive, from theco 

o impair the rights of creditor- ” ’ i<it direct tendency of the conveyan 
I. S. 365). (Story’s Equity Jurisprudence. 11th Ec 

ft ^ . 


10 B. 395 (397,, U.B.R. Civil (1892-1896,, 316 ,3.7,.] 


[891]Ol order of remand. 

Husain executed a deed ^gift^’ed iTtrn appears that Zulfil 

he bestowed a large portion of Id! ^ ’ December, 1872, by [892] whi 

plaintiff held at the C of si ft ““ Nasir Husain. T 

1867, and the debt which wfs ^l^t Novembi 

t'oi of the suit to Rs 4838 irn ‘™e of instil 

4.638 15-0, and he seeks in this suit to have 
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ClV.l 

aeclared that the deed of gift was fraudulent, that certain house-property 
and a garden, part of the property conveyed hy it, is the property ot 
Zulfikar Husain and is liable to be sold in satisfaction of his decree. 
Nasir Husain, appellant, before us, pleaded that the deed was boim flde 
and valid, and that his father still possesses ample property sufficient to 
satisfy the debt, which he reserved from the operation of the gift . that 
the suit is barred by limitation ; and that the decree sought to be satisfied 
is also barred by limitation. The first Court decided that there was no 
valid objection on the ground of limitation taken and that the gift was 
valid, being on good consideration and bona fide, and the executant 
bad at the time reserved to himself shares in twenty-fave villages with 

an income of Rs. 

be remarks that Zulfikar Husain transferred by deed of gift the 
bulk of his property lying in many districts including Cawnpoie to 
hrson for no consideration, but merely as it is orally alleged, because 
of bis own reckless expenditure m charitable acts, ehaigmg h s 
with the redemption of the mortgages existing on a considerable poi- 
tion of the said pi-operty, and resemng to himself for ^ 

inoome of some twenty-five villages, more oi- less, m 

The debts secured hy mortgages are meut.oned m the deed ° 8*^ ^ urn 
secured debts are not alluded to, nor is the house preperty in Cawni ore 
which appellant now seeks to attach and sel in sa‘'sf«tion of his deoiee 
covered by any mortgage, nor is there mention made ° 

reservation ot property by the donor for Ins own purposes. If the gift be 

LTked r as a LJfide valid alienation, “tdtss 

prudent enough to secure his debt by collateral security must, 
of the distance or expense attending the effort, proceed to Sarun in Bengal 
to satisfy his decree from such property as Ins debtor 

district • he may or may not find it already incumbeied in a mannei be 

etp^rTS is no hi^'^U it “ue 

nronertv beine reserved by the judgment-debtor to himself, it is tiue 

?hat respondents offer to prove it but such ^ debtoTs'Tr7m he 

law protects ,ndgmen.-di^ 

:Tu7c;rot\'r" 11':: m good 

Ordinarily the law would not presume ad j.th “tore 

of recovering their dues from his other assets. Sre 

to attach his debtor’s property both befoie an nrouerty for the 

to do so he has no lien on where, as 

discharge of his claim more than the ’ ^ jg a-Heged to be some 

m the present case, the ^nmcumbe of Court executing the decree, 
hundred miles beyond the ,rom unincumbered m'operty 

and the decree could have been sat ig neither fair nor equitable 

lying within the jurisdiction ^ t ;vhich his debtor acting in good 

to the creditor to require him to . • g y^iid the post-decretal 

faith should have done for him. or by possibility of finding himself 

transfer of the property to subset him claims on the residue 

shut out from relief 

of the propertyand tne ^ ^ ^ 

to be made in good_ faith. The 

no good consideration for the gut conclusions through an inac- 

his judgment shows he has Xotarv conveyances. He 

curate view of the law Emotive to provide for the son 

holds that the conveyance, if made from a motive 
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and to protoct him from the consequence of the father’s habit nf i 
expenditure m charitable purposes, cannot be held to be on Ij’ 
sideration and m finding that it was fraudulent, he has rejected 
immaterial the explanation that at the time of the gift Zdfik!? h’ 
reserved to himself ample property to satisfy exisHn, a r 
clearly bean guided in his dLision "by the c "ns Sfon tat“ h 

S,“ :r rszs'S 

at "szs 

t£ §: f“ 2frIS":.' 

rehur/ltnt£: c’rtm'it: thetd'] t ^ 

reoel fraud Tha in i , iQclebfcnQenb and the convej'ances 

Ju^rtSce,?uh Ed Tl 

se establish that a voluntary l^ere mdebtment would not per 

creditors unles<i fho Afiirn,. vejance was void, even as to existing 

sumption of fraud actual created a pre¬ 
rank of tile parties’ and the dire'^f u condition, state, and 

the rights of creditors. In the !atp!rp^“rV^ conveyance to impair 

it was unequivocally held that a vnln^i^ subject, 

of love and affection i<i nr^f ^ ''<^*uotary deed, made in consideration 

the grantor, upon the common ^against the creditors of 

must be shown from the actml * ’ of Elizabeth, but that it 

as follows ■’■Thavl”no“ofhAr 

perpetuate my name and linpno"^^ through him I expect to 

dear to me and sinra h' fP’ ^ because he has ever been very 

will, I put the donee in fu l l!''never acted contrary to my 
of creditors secured bv ^ P^^starj possession, Ac.;” and all rights 
reserved by the deed ' oooitgages of the said property are specially 

of expensive habits.^fad^fufoS^^ bimself to be a man 

a provision for him’and h\ ^ option for his son and in order to secure 

not be said to hav“ bet ir^h 

if the gift was made bona fide consideration, and 

son why it should not be vllid ^ arfd operation, there is norea- 

stance for judging of th« hn^,^ i clearly a most material circuni' 

what property Zulfikav FT., ■ ^ of the conveyance to determine 

sufficient to satisfy all dAh^c^^" Reserved to himself, and whether it was 
'vhich no other p^vSon h.H f conveyance for 

much^ importance to the fact th!f Judge has attached too 

jurisdiction of the Court fhof r, ^ ^o property was reserved within the 

no difficulty iu reachine nthA pl'^'intiff s decree, since there could be 

I would remand the P^^iding for such oases, 

amand the case in order that the Judge should re-try to 
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issue of the bona fide chavactor of the conveyance, after more fully ascer¬ 
taining the civcumsbances of the conveyance and of the indebtment of 
Zulfikar Husain at the time he made it, and allow ten days for objections 
to the finding after its submission. 

JUDGMENT. 

Oldfield. J. (Pearson, J., concurring).—We have now before us 
the Judge’s finding on the issue remitted, and there can be no question 
that the deed did not operate by conveyance of the property or that it 
was not made on a perfectly good consideration, and there is nothing to 
show that, when the deed of gift was pecuted. the defendant had not 
reserved to himself ample property sufficient to meet all existing claims of 
creditors; indeed, it has been found that he is now in possession of 
seventeen villages and has property abundantly sufficient to satisfy the 

present claim. , t 3 » c t 

Under such circumstances it is impossible to accept tne Judge s finding 

that the gift was not bona fide, but that it was in fraud of creditors, or 

to permit plaintitf to have it set aside and to allow him to proceed against 

the property it conveyed for the satisfaction of Ins debt. The Judge s 

reason for still holding the gift to be not bom fide is the same which we 

held to be irrelevant in our order of remand, viz., that by the gift of the 

property it refers to, the plaintiff has been deprived of the power of pro- 

coeding against property in his [896] own neighbourhood for satis action 

of the debt. This consideration is too insignificant to stamp the gift with 

fraud. We decree the appeal and reverse the decree of the lower appellate 

Court and restore that of the first Court and dismiss the suit with all 

costs. 
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APPELLATE CIVIL. 

Present; 

flir. Justice Pearson and Mr. Justice Oldfield. 


Ram Bahan Ram {Plaintiff) v. Salig Ram Singh {Defendant). 

[13th May .1880.] 

2 A. 696. 

Landlord and tenant-Bight to trees sta>uimg on land-Act XVIII of 1873 (AT.IKP. 

Rent Act ), S . (a). • a , 

,ci Whatever rl.hte a 

during his tenancy. At tb the tenant cannot remove them, 

landlord, being on accession lenanfa rights after evietion 

as he would be a trespasser. A puren 

can have no better rights. 

,h, The only rights reserved to - eieo." rhi^ td^gT^^nV o“n'^h“: 
Other ungathered products right to use the land lor the pur- 

pioaoets, paying adeguate 

cent therefor. (Rent Act, 8. 42-rt.) a i rv n 

- irt 1 I'iQ flGll 22 C. 742 (750) and 1 O.C. 
[P., 2 O.C. 281 (283): R.. 8 A. 467 (4/2), 10 A. 159 ( J. 

231 (248).] 

JUDGMENT. 

‘ ^ , mu r«av hfl stated to be that trees accede 

[897] Oldfield, ^ (jjjg land, and unless the.tenant 

to the soil and pass to the landlord with the lana, a 
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u^es, during the term of his tenancy, his privilege, where he ha<i If t 
aTespasser.afterwards; he would then be deei^e^ 

of a 

trees stand, forming part of his tenant-holding ; his tenancv then fe^ 

plafnHff^ ft! ^eaXing with them. The 

plaintiff bought the tenant’s rights and interests ^ffoi* Viio ■ <■• a 

cannot maintain this suit for possession of “s " 

In fMo ^ cannot allow the contention of the plaintiff’s pleader that a tenant 
country has any right in trees standing on the land of his hoMinp 
as something distinct from and independent of the tnant ^ghri^ 

r evict: assr:n 

liv S 42 a tf thn r ^-eserved are 

beloneins to tl e fPnnnT® T"' ° ■ “"enthered products of the earth 

^therm? in snrl^pr tending and 

The appeal is dislniss°ed'with los'tl! ' 
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/li. irriUij.YrUj UIVIL. 

Pkesent: 

d/r. Justice Pearson and Mr. Justice Straighi. 

Ganraj Dubey {Defendant) tj. Sheozore Singh [Plaintif). 

fiath May 1880.] 

2 ggg 

Bindu L„,c-Joint fa,ml,,-As,eni of co-parcemr to alienation. 

who thus ontci/?ntortile ^ilienation to a stranger^ nor the strang 

nicmbers.on the Ground tha'i^to similar alienations by oth 

fR- a.w.n. ( 1008 ). ' 

certain kDds\elongi^’t^^^^^ possession of a one-third share ( 

gage created in lik ff, , u ''*^'*'^0 of a usufructuary mon 

guardian of his minor son's Lyh^^h^ “ 

Ganraj a mortgaoee fmm ir il - ? dispossessed of the same b 

as well as of Kalahal’s a fv ^ Kalahal of his one-third shai 

in her own n^ml brought a suit against Makhtoh 

Kalahal and Ganrai f Snaidian of Kishen’s minor sons, and agains 

ing that the Ganraj contend 

the lawful wdfp nf TCIcL P aintiff was invalid as Makhtola was no 

brother Kishen and a Kalahal contending that he and bi 

equal ontthbd share? b??h th ° “ 

although neither of ’ fL o lower Courts decreed in plaintiff's favour 

separate anrdhdded nrAn“ whether Kishen’s estate wai 

appeal to the High Court ^conte^dr^^*- Ganraj preferred at 

plaintiff bv Makhtola to;h> ® I'bs mortgage to th£ 

invalid. ^ co-sharer Kalahal’s conLt wa£ 
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JUDGMENT. 

[899] Pearson, J.—Tlie plea which constitutes the second ground 
of the appeal was not taken in the Court of first instance. There it is 
true Kalahal pleaded that Kishen’s estate was not a separate one, but 
not that the mortgage made by his widow and sons was invalid because 
it had been made without his consent; and Ganraj pleaded that it \yas 
invalid because she was not a lawful wife and his children were illegiti¬ 
mate. The plea now set up is here for the first time set up, not by 
Kalahal, who alone might under other circumstances, i.e., if he had not 
by bis own act incapacitated liimself, have been competent to urge it, bub 
by Ganraj, a stranger to the family, in whose mouth it does nob lie,— 
Ballabh Das v. Sundar Das (1). The second ground of appeal is con- 
sequently disallowed. The appeal is dismissed with costs. 


FULL BENCH. 

Present : 

Sir Robert Stuart, lit.. Chief Justice, dir. Justice Pearson, Mr. Justice 

Spankie, and Mr. Justice Oldfield. 


Eepeeence by Board of Eevenue, N.W.P., under Act 1 op 1879. 

[19th May 1880.1 

2 A, 664. 

1. Imirmient of-pottition-Stamp .-let {I of S. 3. Cl. 11. 

Jbo the 

oJdeJ pSSd Ito the'p,.rti.ion ha, been made, dodaring the various allotments 
of lanA 

2. Ibid—Stamp-duty—Stamp Act, 1879, Sch. I, No. 37. 

m.- a If, nn an instrument of partition should be calculated 

upl tlTfvXe "ribo 0,:ure ™ 

the value of tho portion assigued to the applicant for partition. 

Z. rahieofpropertuparlUioned.lwwcompHled. 

The value of the r^ntt'c^tng^^rrbelt 

faTdown' Tn toe Oo“bees Act' for determining toe lee payable on plaints 
and appeals. ___ 

REFERENCE BY THE BOABD OF I OF^1879 

WESTERN PROVINCES, UNDER S. 46 OF ACT I 01 1879. 

[664] •• The cew Stamp Act 3 

Revenue Courts shall be liable to (or effecting a partition 

an instrument of . The question has been raised whether 

pass^ by any Revenue Author ity. . ^ Court authorising a 

this 6nal order ’ is “’'* P eg bter the partition has been made 

partition to proceed, or the order pa 

declaring the various aUotments of la . i ^ 

18 unquestionably the final order ^ , for partitions (Circular 

is defined in the 21st rule of ^5 mge 63, Part II of Board's 

No. dated the 13th November, 1875, page o 

Circulars (2). 


(1) 1 A. i29. 


(2) Se« p. 668. 
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‘ The question is also raised as to the extent of the property specified 
in the instrument of partition. Sch. I. No. 37, directs that thal!^ 
an instrument of partition shall be ‘the same duty as a bond for^ha 
amount of the value of the property divided asset forth in such instni 
ment. The instrument of partition sets forth that out of such Dro™^^ 

Stion ^ ^^^igned to A the applicanT^ 

partition. Is the entire property to be valued for the purposes of ths 

Boardapplican/forrart?«onf n 
Board L665] think that the stamp-duty should be computed on the whole 

‘0 '3i^i<3e, and which ' 
mentioned for this purpose in the partition instrument 

is in h„ ® of the property 

down bv c” V of s'Vc? th r " “‘>t'’od of valuation laid 

folbwed L®; I Court Fees Act for the case of land should be 
. The Board consider that the provisions of the Court Fees Act 
cannot apply to valuations of stamp-duty under the General Stamp Act 

Lined hv’iL, P “’f fetch if sold, and this must be ascer- 

tamed by the Court issuing the final orders in the partition proceeding." 

JUDGMENT. 

Stuart, C J._I concur in the view taken bv the Board of Eevenue 

bLv ve 'Xatt I 'vould poTnl out 

as -thriin Jl Oilr foT'ff ^ to describe an instrument of partition 

ritv ” Bv S d Cl fill ^ partition passed by any Revenue Autho- 

instrument wLrehv ei ' to be 

such pronertv sfivPi^Il property divide or agree to divide 

tion passed bv anv R <^^50 a final order for effecting a parti- 

pkee vecorcW ^ Authority.- So that there must be in the first 
agreement or contrar-f partition or division by the co-owners or their 
simply the /iat of thp it. and the ‘final order" which follows ig 

means of which thp Authority sanctioning the partition by 

Zs 1, no efflt.T^^ there can of 

be taken t^hTth^^ Partition until this is done. And such must also 

which provides t\Z ^he Eevenue Act XIX of 1873, 

of the district or if ^^’■t'tioo shall either be made bv the Collector 

» oZrd^ taut Collector, be reported to the 

which if taken hv if if sanction and confirmation," a provision 

meX woS seem o’’ '^f^^^^tion to any othL enact- 
sivelv on the indeuend^’entproperty rested excln- 
regai:d to tlm vl™^ Collector without any necessary 

Ac fp fk« purposes ot the co-owners. 

Board-flettei fat'lthird paragraph of the 
stamp-dutv shoud ho J Board is right in suggesting that the 

v-hich the parties seek on the lohole of the undivided property 

Y’ithin what hm?ts thl . ° “^tter how far or 

directed to S 29 of the out. Our attention was 

dutyonaninstimZn^r 4 -!“- ^ that the stamp- 

in proportion to their rpcn ^f** *^® " by the parties thereto 

and it wa ai^gued L: 7 

cular co-sharer or cn c^r ^ off tu the parti- 

chargeable with stamn-dufv^PA ^PP^V. ^or partition should only be 
or shares partitioned ^ ^^® P®-*^^^cular share 

upon too narrow a consfructinn Tl “P “> 

construction ot its terms. That section does not say 
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that the stamp-dutv shall only be payable on the share or shares parti¬ 
tioned off but on the contrary declares that the expense of providing the 
proper stamp shall be borne by the parties thereto in proportion to their 
respective shares in the property comprised in the instrument of partition. 
By the expression “ the parties thereto ’’ must be understood not merely 
the party or parties applying for partition, but the whole co-sharers 
who must nece*ssarily be parties in the partition proceedings and equally 
bear the proper stamp-duty. For, the effect of the partition proceedings 
is that the property thereby loses its identity as a previously undivided 
mahal, and there is nothing unreasonable in making any instrument of 
partition, it matters not how limited the division may be, ch'argeable with 
stamp-duty pertaining to the value of the whole. 

In further support of this view the stamp-duty chargeable on an ins¬ 
trument of partition as given in No. 37. Sch. i of ^the new Stamp Act 
was referred to. The duty is there declared to be the same duty as a 
bond (No. 13) for the amount of the value of the propertij divided as set 
forth in such instrument.” Here the words “ the value of the property 
divided ” must as I have shewn mean [667] the value of the entire property 
affected bv the partition proceedings. And on turning to No. 13 of tine 
same schedule the stamp-duty of two annas and upwards according to the 

value is distinctly set out. , i c • • 

In regard to the last question referred to us, I am clearly of opinion 

in concurrence with the Board that the value of the property to be 
computed is the market-value, and that the Court Fees Act has no applica¬ 
tion to such a question. -3 r- ‘ 

Pearson J —The first question proposed for our consideration is 

whether the order passed by a Revenue Court authorising a partition to 
proceed, or the order passed after the partition has hem made declaring 
the various allotments of land, is the final order lor effecting a parti ion 
spoken of in Cl. (11), S. 3, Act I of 1879. An order authorising a partition 
to proceed is in some sense an order for effecting a partition, but the order 
which declares the various allotments of the land is m my opinion the 

final order which effects the partition. -n ^ ■ .. • 4 

The next question is the extent of the property specified in the instru- 

ment of partition. That instrument sets forth that of such and such 
property previously undivided a certain poition is assigne o _ e 
applicant for partition. We are asked whether the oii^tire property is to 
b^valued tor the purposes of the Stamp Act or merely the portion assigned 
to the applicant for partition. In my opinion the entire property has 

been the subject-matter of partition, and tie s amp .“7 9 

Nn ^7 Rr>h i Anh T nf 1879 should be calculated upon its value and not 

m^roly on the vtt'of rportion assigned to the ^'i^^^Vn^aTed'rd 

The portion assigned apj.li=-tjould^onl^^^ JX^he enUre 

proVrty TndTepamtXlnd allotted the 

The opinion now expressed appears to be f n«abfa in 

8 29 of the Act which provide that the stamp-duty shall be payable in 

the Lse of an fnsrrument of partition, not by 

but by the parties thereto.-and ^the pLwion of it equally with the 

dmded property must be P^.f “tion to their respective shares in 
applicant tor partition-in [668J proportion 

the property comprised therein, and it cannot ue uou f 

oom^ses the entire ““divided Pro^Xol the property is to be computed, 
whstW^nnlSrto‘its“:tur;^^^^^^ the^market, or to the ru.es .aid 
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down in the Court Fees Act for determiniog the fee payable ou plaints and 
appeals. The Court Fees Act has no relevance to the present matter and 
n my opinion the market value of the property, the subject-matter of 

rNo.lv.^S:;; i. ™ for calculating the stamp-duty required 

Thus on the questions referred by the Board of Revenue. I have arrived 
at the same conclusion as the Board has formed. ^ 

Sp.^NK[E, .L—Looking at the urst question, the “final order for 
effecting a partition passed by any Revenue Authority'* appears to be 
that which would 1)6 made under S. 131. Act XIX of 1873 I find no 
p ace in the Act for the agreement referred to in the 21st paragraph (1) 

tion published by the Collector 

“ecUn L Boatrs toe,..'™'”' 

As to the second question, looking at the definition of “ instrument oi 
partition 1,1 Cl. ( 1 ), s. 3 of Act I of 1879, it would seem that it 
ms lument wliereby co-owners of any property divide or agree to diyidi 

a mrSfonlududes also the final order for effecting 
a partition b> any Revenue Authority.” By S. 29 of the Act in the 

m ■ os IIproviding the proper stamp is to be borne by the 
comnrisrri7^° rospeotive shares in the property 

p 3 bv ifr'i ?:*"1 ■" 

directs The Authority m such proportion as such Authority 

diiects. The pioperty comprised in the instrument of partition [669] has 

stimn in'm-on"'! Parties tliereto contribute towards the expense of the 

S -ed r. loT ° .'’T' If " «an,p of one 

rupees an five d"' ‘7 m ' I" • thousand 

n TeveraffV b^mg co-owners, divided or agreed to divide 

■uiLes es oh ’ 1 of their shares would be two thousand 

Xs “ I'™ thousand rupees, 

Authoritv ba^l A\L to the contrary, or where a Revenue 

The last nait nf PI ^ ^ Partition made under his orders, 

ritv in the mnff revenue officer full autho- 

L to Z r instrument of partition. 

Oli FiFT n i the market-value, 

which decLi'Pc \\ with the Board of Revenue that the order 

The stamD slini 1 n allotments of the land requires the stamp, 

the ot the whole property which by 

d^ide o k "t no-owners are dividing or agreeing to 

I aLo 1 ^ "i®^ t-tnn by the Board. 

the market-X oT'le pCi?;' ^‘^“P “”P"‘^^““ 


Collector may think fit to maSf fF Proposals or to such amended proposals as the 

Collector. If anrobiectioZ and attested by the 

order overruling them or amendino Collector shall hear them and record an 

g nem. or amending the proposals to meet them as he thinks fit.” 
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CHANDRA SEN u, GANGA RAM, AC. [ALLAHABAD 


APPELLATE CIVIL. 

Present: 

Mr. Jiiaticc Oldfield and Mr. Justice Straight. 


Chandra Sen {Defendant) v. Ganga Ram and another 

{Plaintiffs). [21st May 1880.] 

2 A. 899. 

Finrfa law—Joint famihj jiropertu-Personal decree against father—Sale of father's 
rights and interests in execution — Son's rights. 

Where in execution of a personal decree for money against the father in a joint 
Hindu family, his rights and interests in the joint property ate only sold, the 
purchaser cannot take possession of the whole property. If he does take posses¬ 
sion, the sons would be entitled to recover their shares. (5 C. 184, D.) 


.JUDGMENT. 


[901] Oldfield, J.—The plaintiffs are two minor sons of one 
Gopal; the latter misappropriated some jewels which were pledged to him 
by one Ram Kinkar, who brought a suit against him for damages and 
obtained a decree, and in its execution caused his judgment-debtor’s rights 
and interests in a joint ancestral liouse to be sold and appellant became 
the purchaser, Plaintiffs suo to recover their shares of the house. Both 
Courts have decreed the claim, and we consider that the appeal fails. 

The law is that, when joint ancestral property has passed out of the 
joint family under a sale in execution for a father’s debts, his sons by 
reason of their duty to pay his debts cannot recover the property, unless 
they show that the debts were contracted for immoral purposes and that 
the purchaser had notice that they were so contracted and a purchaser at 
an execution-sale being a stranger to the suit, if ho has not notice that 
the debts were contracted for immoral purposes, is not bound to make 
inquiries beyond what appears on the face of the proceedmgs-Swraj Bunst 

Koer V. Sheo Prasad Singh (1). , . , -31. 

In the case before us the debt is not one which the sons were in duty 

bound to pay. but it may be that, had the property passed out of the 
family under the sale in execution of the decree, they could not recover it 
from the appellant, who is an auction-purchaser and a stranger to the 
suit; but an examination of the suit and decree and execution-proceedings 
shows that no more than the right, title, and interest of the judgment- 
debtor in the property [902] passed under the execution-sale The claim 
was not for a joint family debt, but a personal claim against Gopal, who 
was alone represented in the suit, and the decree was against him person¬ 
ally for a money-claim, and it was only his 

was put up for sale and bought by the appeUant. I would dismiss the 

J.-I eoncur in the judgment of my honorable colleague 
entirely on the ground that the decree was purely a personal one against 
Gopal, and that all that was put up and brought to sale was his rig^ 
title, and interest. The appeal should be dismissed with costa. 


(1) 5 C. 148, 
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[CIV» 


1880 
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FULL BENCH, 


Full 

Bench. 


Present: 

Sir Robert Stuart, Kt., CJ., Mr. Justice Pearson, Mr. Justice Straight and 

Mr. Justice Oldfield. 


2 A W.N 82 KfSHEN v. Haheshar Sahai. [25th May 1880.] 

2A.W.N. 82. 

C.P.C., IS??, S. SSl^Nolice of objection by respondcnis-^Lwiitation. 

The notice of objections referred to in S. 561, C.P.C., must be filed not less 

than seven days before the date fixed for the hearing in the summonses issued 
to the parties. ^ 

EEFERENCE TO THE FULL BENCH. 

The question referred to the Full Bench in this case was, whether 

the law requires that the notice of objections referred to in S 561 of the 

Civil Procedure Code should be filed not less than seven days before the 

date hist fixed for the hearing in the summonses issued to the parties, or 

seven days before the date on which the first hearing of the case actually 
comes on, ^ 

JUDGMENT. 

rpu Pearson, Straight and Oldfield, JJ.— 

552, Act X 
5e adjourned to 
the language of the law the day fixed 
nnrnnc is Only the day originally fixed for that 

fs Xnlv and u Originally fixed for the hearing 

he^^iHnn carefu ly distinguished from any other day to which the 

olne hLT a respondent to file any 

anneal nnt ^ decree which is the subject of an 

tL anneal Th f ven days before the day fixed for the hearing of 

nondS fJ ” Jo S. 561 corres- 

Ser tT hn 1 Ss. 555. 556 and 557, and 

is als^a d?v fiv^ of an appeal has been adjourned 

“ the dav to whiob ff ^ J^os^ring: but in the law, as has been pointed out, 
"tliedav fixed fnr h oas been adjourned” is distinguished from 

Some annooi caoDot be included in the latter expression, 

others the be heard on the day fixed for the hearing. In 

adjourned twice, or thrice, or more frequently 

filing obiectiorx; f'®®P°odents should only have one opportunity of 

numerous ornrHi V ^ two or three, or more 

tunities should dotw so doing, and that the number of their oppor- 
hearine nn ^od upon the accidents which prevent a Court from 

days to wWch tC for the hearing, or on the 

does not recommend^^i>f have been adjourned, is a proposition which 
within which ^ to approval. A fixed and not a variable time 

understood to have LtabSd!’^ ^ 
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CniMJUN SINGH V. SUBRAM KUAR, &C. [ALLAHABAD 


APPELLATE CIVIL. 

Present; 

Sir Robert Stiuirt, Kt., Chief Justice, and Mr. Justice Oldfield. 


Ghimman Singh {Plaintifi) v. Subram Kuar and others 

(Defendants). [26th May 1880.] 

2 A. 902. 

Act XL of 1838, S. IS-Mortg-xge by certificate-holder without sanclionof Court—Indiaii 
Contract Act, S. 23. 

A mortgage of the immoveable property of a minor, executed by a person 
holflinc a certificate for the administration of the estate of such minor, under 
Act XL of 1858, without the sanction of the Civil Court previously obtained, is 
void under S. 23 of the Indian Contract Act, even though the mortgage-money 
may have been advanced for the discharge of ancestral debts and to save ancestral 
property from sale in execution of a decree. 

JUDGMENT. 

[902] Stuart, C.J., and Oldfield, J. The widows of_ ThammaD 
Singh and guardians of his son the plaintiff, and of another son, Sirdra* Singh, 
since deceased, executed on 19th July, 1870, three deeds of mortgage 
of property left by Thammau Singh in favour of the defendants or per¬ 
sons now represented by defendants. The sons of Thamman Smgh were 
[903] minors, and the widows had obtained a certificate under Act, XL 
of 1858 in respect of the minors’ estates. The plaintiff has brought this 
suit on attaining majority to set aside these deeds on the ground of their 
illegality and to recover possession of property conveyed by two of tliem. 
The deeds are (i) mortgage of 10 biswas in Dharanpur. (ii) mortpge of 10 
biswas in Beharipur, (iii) mortgage of 35 biswas 4 biswansis of resumed 
muafi land in Dharanpur; and a ground taken by tlie plaintiff in the 
Court below was that the widows had no power to make the mortgages 
without the sanction of the Civil Court. The defence is that the money 
was advanced by defendants on the mortgages to satisfy ancestral debts 
and to save from sale in execution of decree the ancestral property which 
had been attached and put up for sale. The Court bebw has held that 
the ground urged by the plaintiff was not one on which the deeds could be 
set aside, and has found this defence to be good lo ^Pect of the fiistand 
second deeds, but not in respect of the third and the Court decreed the 
claim only in respect of the third deed. There are separate appeals 

again n«ed in appeal that the deeda are invalid 
with reference to the provisions of Act, XL of 18 j 8, and this plea is good 
and disposes of both appeals. The deeds of 

persons holding a certificate under Act, XL of 1858 ^thout the 
sanction of the Civil Court previously obtained, tinea 

made are void with "rif perS it wouTd Ifeat th: 

S.Str 'I ?i,Zf. Sl a .. 

a certificate under the Act shall have power to sell, 

out the order of the Civil Court previously "^ 3 , ^^fthe S 

in point may be referred to.—o- j , .. i 7 ^u a„.:i 1070 /op 

ats SI- 

-(4) 26 W.R. 449. 


(1) Unreported. (2) Uoreported. (8) ^ 
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ALLAHABAD] KARMAN BIBI, &c. v. MTSRI LAL 

APPELLATE CIVIL. 

Present : 

Mr. Justice Pearson and Mr. Justice Oldfield. 


[CIV. 


Karwan Bibi and others {Petitioners) v. MiSEl Lal (Plaintiff). 

[27th May 1880.] 

2 A. 904. 

Addition of parties-C.P.C.. 1877, Ss. 32, 6SS-Act XIIof 1S79, S 90 ( 2 ) 

[F., 21 C. 539 (541J. 12 C.P.L.R. 41 (52).] 

JUDGMENT. 

Art XT?n] J—Under S. 588, Act X of 1877. as amended by 

^ S. 32 striking out or adding the name of anv 

pe son as plaintiff or defendant are appealable ; but the order which is the 

It nn^'nivW weal IS not an order of the kind above mentioned. 

^ ^ refusing to make the appellants defendants in the suit; and 

nnnpnl I ?r appeal from such an order. The 

appeal is therefore disallowed with costs. 


appellate civil. 

Present: 

Mr. Justice Oldfield and Mr. Justice Straight. 

Haei Singh [Defendant) v. Baldeo Singh and another (PMm 

[27th May 1830.] 

2 A. 905. 

nnq-i<haharum based on contract-Suil of Small Cause nature-Second appeal. 

cut down by Vn^ts^^is"^ when'^h ' ^ one-fourth of tbo price of tre 

nature cocnizahli* hv n a razinama or agreement, one of 

claimed^ such i Court, and consequently, when the amoui 

appeaf (PHndpre oil I 

were^sTtu-lZrf^!« ^^^^indars of the land on which the tre( 

for one-fouith’nf?N*”^"-^^^ ^efendant. the occupancy tenant of such Ian 

dated 10th August. ^StT ^ razinam 

j. JUDGMENT. 

Wellate Court has found thattli 
dant agreed in pi'operly executed; in other words, that the defer 

suit was “ ^m-i-chaharumr Th 

zable bv a SmoH P ' ^ contract and of a nature cogni 

Court, and t^ lSr^ second appeal lay to thi 

must prevail Om- objection taken by the respondent’s pleade 

Nanku V TJip rtf, /" called at the hearing to the case c 

in no wavTncofskJ'f f “ow taking i 

the principle laid dn ^ contrary is entirely in accordance t£ 


(li 1 A. 444. 
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CHANDIKA SINGH, &C. v. POHKAR SINGH [ALLAHABAD 


APPELLATE CIVIL. 

Present: 

Mr. Justice Pearson and Mr. Justice Straight. 


CHANDIKA Singh and another {Defendants) v. Pohkar Singh 

{Plahitifrl [31st May 1880.] 

2 A. 906. 

Joint mortgage— Foreclosure as to portion. 

Whore a mortgage is clearly a joint one, and the whole property mortgaged is 
made liable for the whole debt, without any specification that a particular por¬ 
tion of the property is liable for a particular portion of the debt, the mortgagee 
cannot claim to foreclose a portion of the mortgage against somo of the mort¬ 
gagors, exempting the rest. Such a foreclosure proceeding is irregular, and a 
suit for possession based on it is not maintainable. 

[0188.. 28 A. 174 (179) (F.B )=2 A.L.J. 630 = A.W.N. (1905). 244 ; R-.3 C.P-L.R. 3 (5), 

'■ 3 O.C. 8 (11) (F.B.) ; D., 15 B. 18G (1891. 5 A. 257 (258) =3 A.W.N. ,10.] 

JUDGMENT. 

[907] Straight, J.—This is a suit for possession of a one pie share 
of mauza Rai. parfiana Ghatanpur, upon the basis of a mortgage dated the 
2nd July, 1869, and a foreclosure proceeding of the 23rd May, 18/8. 
Both the lower Courts decreed the claim and the defendants now appeal. 
The short facts are that the appellants with one Shankar Singh executed 
a conditional sale-deed to the plaintiff-respondent on the 2nd July, 1869, 
for a period of 4 vears. of their one and onc-haU pie share of mauza Rai foi 
au advance of Es. 123. Sometime afterwards Shankar SinRh paid Es. 62 
principal and interest to date, as representing one-tlnrd of the mortgage 
amount due, and the mortgagee-respondent accepted it as such and 
endorsed the receipt on the deed. Tlie appellants failed to pay the 
balance then remaining and foreclosure proceedings were taken against 
them alone, Shankar Singh and his lialf-pie share being exempted. The 
usual notice was given, and when the required twelve months giace had 
elapsed, the proceeding was recorded on the 23rd May, 1878, upon whic 
the present suit was instituted. The appellants contend tha as the mo.t- 
gage was joint and the share of Shankar Singh was equally liable with 
thrown for the joint debt, that the foreclosure proceedings ‘™8“: 
lar in that he was not made a party, and that the present suit is not 

“““wram of opinion that this plea must prevail, p.e mortg,age was 
clearly a joint one and there is no specification m it ihat any individual 

ment of any that their property, as a 

the mortgagors was ““‘“1 for the debt. We therefore do not think 
whole, was P“^ ^y one of the 

^rpeld :rma^ for wh^e the —‘ 

to have been carried to - ^ly the plaintiff-respondent was not 

pnnoipaUumjomblydue. Con^ of Shankar Singh from the 

Koanre" ptSings and in directing his claim against the property of 
IraZuanrabne.® The present suit cannot under the circumstances 

be entertained. The appeal is decreed with costs. 
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ALLAHABAD] aKBARI BEGAM, &C. .. WILAYAT ALI jCIV. 

® appellate civil. 

Present ; 

Mr. Justice Pearson and Mr. Justice Straight. 

Cj« ■ _ 

^ Akbahi Begam and others {Defendants) v . Wilayat Ali ( Phinm ) 

[31st May 1880.] 

2 A. 908. 

bcJrid^t™ “>= Coanis not 

it jva. ,n„„ded and oatis.yin, itso./ibat it wL'ere^^^n] 

thi fl^dingsTt”S‘t‘ ?hVlowefc 

which docfnoTX.: eiiher thrmccS o irroBnlacity is one 

Court, and is cured by S. 57S of thTc.P.C.^ jurisdiction of the 

[F., G A. 3S3 (384) = 4 A.W.N. 127, 6 A. 391 (392) = 4 A.W.N. 129.] 

Plaint XmldTriiV ofwr' at 

which was 

objection was filed bv the ^ ^ though no memorandum of 

«id„u «”• 

ronm JUDGMENT. 

the appellants w^sTutside the contention of the learned counsel for 
the lower appellate Court w *'*'*6 appeal. He contended that 

the Court of first instance under S 5^6 ^A^Kof im“b h‘ 

inconsistent with and opposed^ to su^'^f T ^ 

tion he referred us to n Aan • such finding. In support of his conten- 

and Pearson J.l tuld Mh’t" Court (Morgan, C. J., 

■was pleaded in appeal that " nonhi i! ' • dGcideA it 

the respondent &snin<^t fha’having been raised on the part of 

per to awai-ra det^e A L^rtoen h' S' -“P'”’ 

muafi land " ■ and thp nlno highas and six biswansis of the resumed 
judgment which had no^ portion of the Munsif’s 

as to the meaning and But the question 

1859, and S. ScrActLf 18?7? ‘-me of S. 354, Act TOI of 

sidered. and the ruling of IftfiR 1866 been not unfrequently con- 

decision^i?«iai. SinI [U] ® w" ^ 

dum of objections h-id nnf i ' held that, when a memoran- 

now before us it may L tbat^^thT t 

to the Munsif’s finding on rom ®“^o**^hnat 0 Judge allowed objections 

objection to it was m-eferr^ in*^ 

that the lower apnellate Gom-fo are not of opinion 

examining the evidence on mb' accept it blindly, without 

iUvas_eotTOt and fit to be aecontfid and satisfying itself that 
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No doubt au appellate Court would hesitate to set aside such a finding 
in the absence of objections, and would deem it proper to record its 
reasons at length for coming to a contrary conclusion. In the present case 
the Subordinate Judge has fully stated the grounds on which he differs 
from the Munsif, and makes it clear that he has given a close and in¬ 
telligent attention to the points in issue and the evidence relating to them. 
It is impossible to bold that his action has^ contravened the terms of 
S. 567 of the Code, which merely direct that ‘ after the expiration of the 
period fixed for presenting such memorandum, the appellate Court shall 
proceed to determine the appeal.” But even had we been of opinion that 
the lower appellate Court's action in the matter was irregular, we should 
be precluded from reversing its decree or remanding the case on account of 
the irregularity which is not of a nature affecting the merits of the case 
or the jurisdiction of the Court. 


CRIMINAL JURISDICTION. 

Present : 

?ilr. Justice Oldfield. 


Empress of India v. Ilahi Bakiish. [31st May 1830.] 

2 A. 910. 

■Crm.Pro. Code. 1872. Chap. XV-Enquiri, by Magistrate of case triable by Court of 
Sessions—Annulling conviction-Commitmenl on same evidence. 

Where, on appeal, the Sessions Judge annulled the conviction and sentence 
passed upon a person charged with an offence exclusively triable by a Court of 
Session, the subsequent committal of the accused to the Sessions was nob 
vitiated, because the Magistrate committed him on the evidence given before 
him at the trial, inasmuch as the more conviction and sentence were set aside 
and not the proceedings held at the trial. 

Ilahi Bakhsh was convicted on 28-1-1880 by a Magistrate of the 
first class, oi the ofi'encoof preferring a false charge of robbery. On appeal, 
the Court of Session annulled the conviction and sentence on the grounds 
that the Magistrate was not competent to trs^ an offence ted 

against his own ofiice or person, and that the offence with which Ilahi 
Bakhsh was charged was one exclusively triable by the Court of Session 
The Magistrate without further inquiry committed Ilahi Bakhsh for tual 

to the Court of Session, stating in his 

of committal were set forth in his decision of the 28th Januars, 1880. 

The Sessions Judge was of opinion that the commitment was .1 egal and 
should be quashed, his reasons were as follows : The decision alluded to 
is that given in th^ trial concluded on the 28th January, which trial the 
Sessions Judge had on 3rd April quashed, as being irregular and held by 

S:‘tht olV:rthe"Lronfjudge wo“uld deprive the evidence taken 

Procedure C^de, that a Magistrate should commit an accused person on 
evidence which has not been taken for the j j j ’ 

butter the purpose of holding a trial, XV 

itself niegal. It ap^ars to me tM ^one ^ ^®^P™™'n:'no^e‘’or8iS 
Bftve been observed in the inquiry into cn 
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myself at liberty to go on with a trial thus commenced or nass a 

passed would be of doubt- 

ORDER. 

1-“''^'''= commitment is cot vitiated because the 

IZo Tht " “““““ a fresh inquiry and take evidence de 

novo. The inquiry and the evidence at the trial are sufficient for the 

S^^v the" t.T""” l"‘' Piofadings held at the trial were not set 

aside by the Judge whose order only set aside the conviction and sentence 

the accused and though those proceedings could not form the basisof a 

the ^-^1 ‘'“re IS no reason why a commitment by 

tie same Jlagistrate should not be based on them. In the analogous 

‘h® Magistrate Bods that he must 
commit the accused to the Sessions Court, S. 221 of the Criminal Proce- 

Chanteil'r r? 1 P‘'°“adinss under this 

the m-L i ’ ^ .^®‘' “f warrant cases) and shall commit 

le piisonei under the provisions hereinbefore contained,” that is, under 

he provisions contained in Chapter XV. This direction does not mean 

that the Magistrate is to oommenco the inquiry and take the evidence 

min^in; "f" H '"'® "°‘’®‘' ‘^‘’apter XVII in the matter of exa- 

mination of the comp ainant and witnesses has been conducted under 

cptiuiB lie ° P 'aP-®‘' S. 214), but only that the further pro- 

cecluie .lecessai y for commitment shall be taken as directed in Chapter XV, 

to toar‘''Ti;e 1^"°^ P‘-®®®®^i"g’ “P 

to timl. The Judge should proceed with the trial. 
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Acknowledgment. 

of mortgagor’s title and his right of redemption—See LIMITATION ACT, IX OF 
1871. 1 A. 117. 

For sufficiency of, by agent, See LIMITATION ACT, IX OP 1871, 1 A. 642, 

See LIMITATION, 1 A. 425=2 Ind. Jur. 115; 1 A. 633; 2 A. 443=4 Ind. 
Jur. 580. 

Acquiescence. 

What constitutes—See ESTOPPEL IN PAIS, 1 A. 82. 

See EXECUTION OF DECREE, 1 A. 368=1 Ind. Jur. 741. 

Acquisition. 

by mortgagor and mortgagee—See REDEMPTION, 5 C. 198 =3 Suth. P.C.J. 637 
= 61.A. 145 = 4 Sar. P.C.J. 17 = 5C.L.R. 213. 


Actionable Claim. 

See Promissory note i A. 732. 

Act XVill of iSSO (Judicial Officers’ Protection). 

S. J—Judicial oficer—Good faith—Jurisdiction.—la a suit for damages against 
a judicial officer, where want of jurisdiction is not alleged, the question of 
“ good faith" docs not arise. JlEGHRAJ v. Z.4KIB HUSSAIN, 1 A. 280 ... 

Act XXI of 1830 (Caste Disabilities Removal). 

See Hindu LA'W (Minority and Guardi.vnship). i A. 549 = 2 Ind. Jur. 834. 

Act XIII of 1855 (Fatal Accidents). 

See Railways act (XVIIIof 1854). i A. 60. 


Act XXXV of 1858 (Lunacy. Courts). 

S 9—Act XIXof 1873 (N. W. P. Land Revenue Act), S. 195 —Lunatic—Court 
of TVarefj—Act XXXV of 1858 declares that, when a person possessing a 
certain kind ol prapecty is adjudgsd to b. oi uosonnd mind and incapable of 
managing his aflairs, the Court of Wards “ shall ha author.sed to take 
charge of the estate." and that, in all other cases, the Cvrl Court shall ap- 
point a manager of the estate. The Act, therefore, does not render rt 
imperative on the Court of Wards to take charge of the esUte “='0'? 
confers on the Court of Wards authority to do so. S^. arly, S. 95 of the 
N.W.P. Land Revenne Act declares the Court of Wards competent rn rts 
discretion to assume or refrain from assuming the superrntendency of the 
person or property of any disqualifled person pronounced by a D.str.et Judge 
L be of unsound mind. Till the Court of Wards exercses rts porver, rt ,s 
competent for the Civil Court to appoint a manager ‘l-o ‘oo«t'o * P'“P0«y- 
MANOHAE LAL V. GAUB. SHANKAB, 1 A. 476 = 2 Ind. Jur. 354 


Act XL of i8S8 {Minors). . ^ . 

hnlA£r without sanction of Court—Indian Contract 

• T"’ '’I 

Act, 3.23. ^^Aificate for the administratioo of the estate of such 

a person hoi « ^ without the sanction of the Civil Court previously 

obtained, is vo.d 

mortgage-money may have ton ^ 

debts and to save ancestral property imw . . 

CHIMHAN BINOH V. SHBBAM KUAE AND OTBEES, 2 A. 902 
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Act X of 1859 [Bengal Rent). 

S$. 3 and 4—A.ct X\ni of 75/5. Ss. -5 and 6—Rent in kind [BhaQli)~Tenant at 
a fixed Though the quHotity or value of the rent io kind delivered by a 
tenant may vary every year, according to the quantity of the produce, still, 
if it bears a fixed proportion to the total produce, it is fixed rent, and the 
tenant is a tenant at a fixed rate* 

Ifi in a suit for enhaDcemeat of rent, the tenant proves that for twenty years 

before suit, he has been paying rent in kind at a fixed rate, he will be 

entitled to the presumption of law declared in S. i, Act X of 1859 (S. 6, 

Act XVIII of 1873), and may demaud a pcttah at that rate, and the rent 

cannot be enhanced. HANU.MAN ParSHAD v. KAULESAR PANDEY, 1 A. 
dO I 


paoe 



Act XV of 1859 [Patents). 

Ss. 23 /£■ 34-Suit for infringement of yatent-Measure of damages-Ascer- 
taxnincnt vf damages before decree.-lo a suit for damages for infringement 
of a patent, the measure of damages, where the plaintifi has been in the 
habit of licensing other persons to use his patent at a fixed rovalty, would 
be the loss of such royalty sustained by him from the date of infringement. 

When, m a suit for damages for infringement of a patent, the defendant pleads 

want of novelty, but omits to mention, in his statement, the places where the 

invention was publicly used prior to the date of plaintifi’s petition for leave 

to file the specification, he cannot adduce evidence that the invention was 

publicly used in such places. The plaintifi is not bound, in such a case, to 

call upon the defendant, before trial, to supply particulars as to such places. 

nor can the plaintiff’s omission to do so give the defendant the right to 
Oidauce such evidence. 

Meaaing of the words " publicly or actually used - irr S. 23, Act XV of 1859, 
discussed by Spankie, J. 

^ plaintiff is entitled to 

rT.l T'' 

the time oTth° ° at 

time of the erreeutron. Sheen and another v. Johnson, 2 A. 368. 
ActXXVU of I860 {Collections of debts on succession). 

18G0 to collP t A hf ^ certificate has been granted under Act XXVII of 

share 0 1 f 1 >■“ no 

for the nuroosc '"f '* t“ contract debts even 

still less to cLar ° “‘*5’ 

“eLs a tl r ■, t'd“ beclainredfromthe 

applied tothe hAoM r ? u they, may have been 

2 1° O' ‘■rs debts. MUNIA AND others v. BALAK 

fe^”t"HfgrSutt appeal 

security from the person toThom h requiring 

under Act XXVII of iPfin a u ^ Sranted a certificate to collect debts 

sible. IN THE MaUI ' . “"y be admis- 

1 A. 287 Petition of rukmin and another, 

(3) See CIVIL Procedure Code (Act VIU op 1859), l A. 686. 

Act XU//of/S60. 

See Appe/U/ (Specul appeal). 2 A. 112 . 
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ActIXof 1861 (Minors). 

Ss. 1 and 6—Guardian—Fresh application.—'Fhe refusal of a previous applica¬ 
tion for the guardianship of a minor, under S. 1, Act IX of 1861, does not 
preclude a Court from entertaining a subsequent application for the same 
purpose. NEHALO v. NawAI.. 1 A. 423 = 2 Ind. Jut. 146 

Act XVII of 1862 (Repealing enactments relating to Criminal Law). 

Ss 1 2 4 -General Clauses Act (I of 1868), S. 6.-Penal Code-Offence 
con^mitted prior to 1st January, 1862.-A person could not be convicted of an 
offence committed prior to the 1st January. 1862. under Act XVTI of 1862, 
because that Act was a repealing Act and not an Act providing for the punish- 
ment of such offences. But it is another question whether persons who have 
committed offences pior to 1st January. 1862. are not amenable to punish- 
ment under the Regulations. To the several repealing Acts, passed since 
the General Clauses Act came into operation, the provisions of S. 6 of the 
General Clauses Act apply, and the repeal of a Regulation subsequently to 
the passing of the Act does not relieve offenders from the penalties to which 

they were liable under the Regulations. 

Tt is a moro difficult question whether the right of reference given by S. 3 of 
Reg. IV of 1797 remains after the repeal of Act XVII of 1862. if that right 
had not accrued before the Act was repealed, and the conviction had not 
taken place till after the repeal of the Act. EMPRESS OP INDIA v. MUDUA, 
1 A. 599 = 2 Ind. Jut. 723 

Act II of 1863 (Privy Council Appeals Act). 

Conslruci^T^luMar uni. Ac, I of mO (H. 

word. ■■ Court of hifibest civil jurisdict.on rn any Ptov.nce m 

have reference to tbo general jurisdict.on of the ““I.”: “ 

finality of their decsions in particular cases; and a Subordinate Cour 
under the Ondh Civil Courts Act (XXXII of 1871 cannot adnr.t an appeal 
to the Privy Council even where its decision is final. 

A person, who ha, been ::otK ly, 

r ;r:r.h:hLfio;a, irest in ...a 

A- fho t-.luk for another and be liable to account accordingly. 
ThToOR HURDEO BUX V. THAKOOR JAWAHIR SINOH. 3 C. 522 = 3 Suth. 
F.C.J. 427=3 Saraswati’s P.C.J. 704 

Act XIX of 1863 (Partition of revenue paying estate). 

8s. 8 and 9-Sce RES JUDICATA. 2 A. 291. 

Act VI Of 1864 (Whipping). Code. Ss. 

Ss. 2, 3 -Sentence of w ttppi g ^oS-Security for good behaviour on 

Ul-Cpm. e'onviction lor dishonestly receiving stolen pro- 

ccnxvu:iton.-Beld, Iba . j^oced to be whipped in addition to rigorous 

petty, the accused cou be had been twice previously convicted of 

iniprisonment on tba ground that ^ .Ubooestly receiving 

theft, as the offence of theft is not 

stolen property. - period of imprisonment for having dis- 

Where a person was sentenc ordered to furnish security 

honestly received 8^“^ requiting security should not have 

for good behaviour, held t ^ proceeding drawn 

formed part of ^t„te was satisfied, from the evidence as to 

out representing that the » g nccused before him was 

the general character addu«d ^ 

by repute an offender within 
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Act VI of 1864 {Whipping)— [Concluded). 

therefore security would be required of him. An order also should have 
been reeorded to the effect that, on the expiration of imprisonment the 
prisoner should be brought up for the purpose of being bound over 

Empkess of India v. Partab, i a. 666 

% % 6 

Act XI of 1865 (Mofussil Small Cause Courts). 

(1) S. 6—See CONTRACT ACT. 2 A. 671. 

(2) Ss, 15. }1-I„,eslilurc of Small Cause Court Judges witk Subordinate Judges 
iieuc, s_Lc,uf.,y-«„6ififp 0/ surefp.-Although the occasional inve'Sre 

Small Cause Court Judges, by name and from time to time, with the 
owers of Subordinate Judges, may have been the mode of procedure con 
templatcd by the Legislature as the one likely to be ordinarily adopted 
Government cannot be said to have exceeded its power or contravened the 
law by permanently investing them with such powers. 

In a suit against the surety, who had undertaken to secure the due perform 

ance by the principal, of his duties as clerk of the Small Cause orurt “i 
the recovery of moneys misappropriated by the said clerk out of the proceeds 

Crosthwaite V. Hawlton, 1 .L 87 ° “ 

Act XVI of 1865 [Revenue Courts, Oudh). 

See Birt Tenures, 3 Suth. p.c.j. 715=7 i a c t, ^ . 

Act XX of 1865 [Pleaders and Mukhtars) 

pleader was suspended for urorp.^ 0//ae^.^Where a 

suspension had considerably 

special leave to appeal against hk application was made for 

some ground why their TnrH w in itself would form 

but i, the effect of thl Xr J ^ ^ 

e.phed woufd - 

vvii6r© tn© Hiffh ^ 

ccuclusiol from ‘he 

sional misconduct, and sLpend ^ 

to show that such conclusion nr tliere are no materials 

where there is sorlTbt on . J^b- 

refuse to grant special leave fA t Judicial Committee will 

2 A. 5u4 I.a. “'wati’Si^r 
Act XXIII of 1866. 

See birt TENURES, 3 Suth. P.C.J. 715 
=6 C.L.R, 146. 
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Act XXVI of 1866 {Oudh Sub-settlement). 

(1) Evidence. —To eotitle fi person to a sub-settlement of lands under Act XXVI 

of 1866 (Oudb Sub-settlement), he must prove that he, or some person un¬ 
der whom he claims, has within the prescribed period held these lands as 
an under-proprietor under the talukdar or the predecessor of that talookdar. 
It is not sufficient for him to show that ho has been a proprietor of those 
lands by a title adverse to the talookdar. SyuD JIEER WAHID ALI v. 
Ranee Sadha Behee, 3 Suth. P.C.J. 32 

(2) "Bolding under contrnd," Construction o/—The terms “ holding under con¬ 
tract” embrace any holding under arrangements from which a contract may 
bo inferred. Under-tenures held under contract or under any arrangements 
from which a contract may be inferred, are within the definition of sub¬ 
proprietary rights given in the rules annexed to Act XXVI of 1866, and their 
holders are entitled to a sub-soltlcment. THE MAHARAJAH OF BULRAM- 
PORE V. U.MAN Pal SINGH AND GANESH SINGH, 3 Suth. P.C.J. 566 = 5 
I,A. 225 = 3 Saraswati’s P.C.J. 370 = Bal. 180 

(3) Sch. II—Sec Talukdar. Bal. 105 
Act I of 1868 {General Clauses). 

(1) S. 6-Execulion proceedings—Act X o/ 1677.—The provisions ot 3. 6 of the 

General Clauses Act operate on proceedings in execution of decrees. 

Where, in execution of a decree for money, the attachment of certain moneys, 

deposited in Court to tbc credit of the judgment-debtor, was applied for and 
refused by the Court of first instance and al.so on appeal, held, in special 
appeal from the order of the appellate Court, presented after the Civil Pro¬ 
cedure Code, 1877, came into operation, (the execution proceedings having 
been commenced before it came into operation), that the appeal lies under 
the old Civil Procedure Code by virtue of the General Clauses Act. S. G, and 
also under Act X of 1877. THAKUlt PRASAD v. AHSAN ALI AND ANOTHER, 

1 A 668 

(2) S. 6—See CIVIL PROCEDURE CODE, 1877, 2 A. 74 and 2 A. 705; See, also. 

Registration act, VIII of 1871, 2 A. 852. 

(3) See ACT XVII OF 1862, 1 A. 599 = 2 Ind. Jur. 723. 
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Act / 0 / 1869 (Oudb Estate). 

(1) 0 ,M-Mo,inne.d,>d !ost-Onu. pro- 

tandi -According to Aot I of 1809. » for rcdcmpt.on re not barred 
where the rrrortgagc.doed fixed a term witb.n wh.ch the mor gage m bo 
redeemed, arrd each iterrre not expiring before the ISth of Feb. 1866. 

With regard to the arrroont of evidence required a Court will generally lalro 
into consideration the facilities which, in part.cular cases, each party may 
naturally be supposed to have of giving evidence. 

.3* ri.nm a mortgage made in the year 1840. The mortgage- 
*L*d"wl'TostVnd the plaintiff-mortgagar alleged that it was a deed of 

rtg;efort„e„tyyearswhereasthed^^^^ 

if waft a AmA of conditional sale lor wn ^ * i. u 

uwasaoeec oi ^ morUagor, vrxma facM to show when 

in 1856. md t ® ^ mortgagor gives evidence shifting 

the term ti, mortgagee. RAJAH KIBHEN DUTT RAM 

PA^NrATv NABENDAB BAHADOOE SINGH. 3 LA. 85 = 3 SaraBwati's 

(2) !X'iZl9.-See PRACTICE AND ^OCEDUBE. 8 Suth. P.O. 804 = 26 

W.R. 55=8 I.A. 269 - 8 Sat. P.C.J. 6U. 
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Act / of 1869 [Oudh Estate)— {Concluded). 

(3) Ss. 3, 22—Right acquired under Talukdari sunnad—Hindu Law— Woman's 

estate-separate property of uoman-Dayabhaga-Uitakshara.-T!he posi¬ 
tive limitatioDS regarding successions which are contained in S. 22 of Act I 
of 1869, are in no way controlled by the provisions in the third section of 
the Act. namely, that the right acquired by virtue of talukdari sunnad 
should be subject to all the conditions affecting the talukdar contained in 
the sunnad under which the estate is held. 

Woman's separate property according to the Mitakshara and according to the 

Dayabhaga discussed at length. BRU InDAR BAHADUR SiNGH v Ranee 

JANKI KOEH, 3 Suth. P.C.J. 474 = 1 C.L.R. 318 = 5 I.A.1=3 Saras 
wati’s P.C.J. 763 = Bal. 148 ® 

nf=3 8^.^“;'^;“:^ c.l,r: 

(6) Tal.kdar under, See ACT II OF 1SG3, 3 C, 522 = 3 Sutb. P.C.J. 427 = 3 Sar 
P.C/.J. 701. ' 


bIl m “' = 6 LA. 161=4 Sar. P.C.J. 10= 


Act XI of 1870 {Weight and Measures). 

See Act X OF 1871, 3 A. 404. 

Act XXIV of 1870 {Oudh Talookdars Relief Act). 

time, when allowed 

Relief Act. XXIV of 1870, and ol the 8th Buie made under it beina that the 

zz t “‘he'd?", h- rir/a, a:rin! 

traef rate (if anvf a 1 calculated according to the con- 

determined (as upon a iu“g“lLrbtrunrt7e 

rtiZirr Crci!:: zzz 

S. 333.ActVaiofl859 and varied tb^’ P'^^^eeded to act under 

rate of interest prohibited by law. ® so far as it gave the 

“ rr“rrr.“ ri-,*" *■ “ - 

the effect of which would be tn '""" ^ ‘bemselves driven to a decision 

except in one particular (and as appeared to them, 

and proper, and to set un annfb modified it) just 

rep al the 8th rule made unde7 a'^’x^V 

IMTIAZ ALT v Rajar Rnir.T,. ^ of 1870. R.AilJISD.AS AND 

562 = 5 I.A. 197=3 Saraswati^P 0J 84 ' 3 'BaI. 




Act XXVI of 1870 [Prisons). 

prisoner-Penal cZ'for unier-trM 
Ss. 451. 40i-Ac7u u„; trespass~Crim. Fro. Code. 1872. 

different offence.~Beld by SPANH^nd “ 

diss^tirty).^^ havalat or',ocLup in C. J,. 

^ . a .Uon .thin the mZ ” 

ai-. . 1 . Pood .8 not an article within the meaning of S. 45. 
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Act XXVI of 1870 (Prisons)— (Coyicluded). PAGE 

Per Stuart. C.J., and Oldfield, J. (Spankie, J. dissentiyig) —The act of 
conveying or attempting to convey food to a man confined in thekavalat and 
under trial, does not amount either to house trespass or to an offence punish¬ 
able under S. 45 of the Prisons Act. 

Per Stuart, C. J.—Where a person charged with the offence of criminal 
trespass in having taken food to an under-trial prisoner in a havalat against 
the orders of the officer guarding it, was acquitted, held, that a subsequent 
trial for an offence under S. 45 of the Prisons Act was not barred EilPBESS 
OF INDIA V. LALAI, 2 A. 301 ••• 756 


Act Vi of 1871 (Bengal CivU Courts). 

(1) S. 24-See EVIDENCE ACT, 1 A. 53 and 2 A. 625. 

(2) See MAHOilEDAN LAW (DOWEB). 1 A. 483 = 2 Ind. Jur. 389. 


Act X of 1871 (Excise). 

(1) Ss. 12, 57. and 62 -llltcit sale of liquor.—Vfhere a license for the sale of 
spirituous and fermented liquors by retail, expired on a certain date, and the 
accused did not attempt to renew it. till after he had been convicted before 
the Magistrate for selling spirituous liquors, held, that the case was distin¬ 
guishable from 1 A. G30, and that he was properly convicted aa he violated 
S. U of the Act. Empress of India v. Dhar.^m Das, i A. 635 

(2) Ss 19 63—Jllicil possession of liquor — Ser, meaning of—Act XI of 1870. 

S 19of Act X of 1871 provides that the quantity of country liquor unlicensed 
vendors may sell, should not bo more than one “Ssr.” Regarding the 
weight of one “ser,” it was held that the weight of one ser .as given in Act 
XI of 1870 viz., a weight of metal in the possession of the Government of 
India which weight when weighed in vacuum is equal to the weight known 
in Prance as the “ Killogramme des Archives" was not very intelligible, and 
the contention of the Government that a ser was equivalent to 80 tolas, 
would not supersede the customary weight of a ser which was 95 tolas. 
Therefore when an unlicensed vendor was in possession of only 96 tolas of 
country liquor, held that the excess of one tola over the local weight not 
sufficient to warrant the presumption of the accused’s guilt. EMPRESS OF 

India v. Hait Ram, 3 a. 401 

(3) Ss. 32, 57. e^-lllicit sale aj ii,»or.-Wh.rc a license tor the eale of .pirituous 

and fermented liquors b, retail expired and the l.ccnse-holder gave no notice 
of his intention not to renew the license, nor had the hccnae been recalled by 
the Collector, but liquor having been sold lor a the renewal of 

the license, the license-holder's servant, were proseonW, haU. that they oonld 
not be convicted under the provisions of S. 32, but only under 8, J" 
paying the monthly license fee in advance. EMPRESS OF INDIA v. MAHIN- 

DBA LAL and another, 1 A. 638 

I —Where the lapsing of a first license for 

(4) Ss. 57, 62, Urn sa / ^ liquors, was not noticed by the authori- 

the sale of .p.ntuou. by the accused going to the 

ties, and was only Ip,' renewed the license, and 

Collector’s olBce ten a s .tmr,^.J.dJ^ 

accepted the w “ * " ■ , ^ i„,,„tion not to renew the license, 

rr’thrci^r^ar;. ehpb^ss op v. sk^oub, 

1 A. 680 
143 
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Act XI of 1872 (Foreign Jurisdiction and Extradition). 

Ss. 3, 9—Offence committed by Native Fidian British subject in Cyprus-- 
Jurisdiction of British Courts—Crim. Pro. Code, 1872, Ss. 288, 297— 
Opinions oj Dicision Court on preliminary question of jurisdiction-juris¬ 
diction of Full Bench.—Held by the Full Bench (Stuart, C.J., dissenting). 

G) prus is a ‘ Native State” in refereaec to native Indian subjects of Her 
.Majesty within the meaning of Act XI of 1872. Such a person, a soldier in 
Her Majesty's Indian Army, while serving with his regiment in Cyprus, 
committed murder, and was charged with that offence at Agra, after his 

return with the regiment. Held, that the Criminal Courts of Agra had 
jurisdiction to try the case. 

J‘cr Stuart, C.J., contra.— Cyprus is not a foreign ora “Native State” according 
to the true intent and meaning of Act XI of 1672. 

Per Stuart, C J., Spankie and Oldfield, J/.-Where a Division Bench of the 
High Court ordered a Magistrate, who refused to try a case on the ground 
of want of jurisdiction, to make the enquiry, holding that he had jurisdic¬ 
tion. and the case came before the Full Bench, for the confirmation of the 
sentence of death passed on the accused by the Sessions Judge, to whom the 
case was committed by the Magistrate, held, that the Full Bench was not 
precluded, by the order of the Division Bench, from considering whether 
the conviction was by a Court of competent jurisdiction, in determining whe¬ 
ther such sentence should be confirmed. EMPRESS OF INDIA v. Sarmdkh 
Singh, 2 a. 218 

Act VIII of 1873 (Northern fndia Canal). 

See Criminal Procedure Code, 1872. l a. 461=2 Ind. Jur. 322. 

Act XV of 1873 (N. W.P. & Oudh Municipalities), 

(1) Ss. 87, S2 3S-Powe,s of Municipal CommiUec-InfHngcnicnt of righhbyiU 

S. 38 of the N.W.P. Oadh MuLi- 

T "" Local Govern. 

fs nothtnin the A r "“‘‘‘S'. Bnt there 

and ^ n^rel el if r f entertaining snits 

ana giving relief in respect of anv civil j-iohf ^ 

1 , y WDiCii iQfty b© shown to 

thTAct TazIl ite powers nnder 

the ACL FAZAL HAQ V. MaHA CHAND AND ANOTHER, 1 A 557 = 2 Ind. 

tta ZZTLTI mplcadcd-Objection xohclhcr can he' 

in a srpf?a\*;n“cfmf 

can be taken for the first time in special appeal ' 

0-7 ns President of 

that this was a^Th If 'oPtesentmg the Local Government. 

Government, a mis.descriptio'n wf h 'oP'etenting 

corrected and that the Government „ns L°pleadef'‘“™ 

finential on the actlte h;fhe tnHprclff f 

suit. Lommitteo are claimed in the 
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ActXVof 1873 (N.W.P. AOudh Municipalities Act)— {Concluded). 

The plea of want of notice uniler S. 43 of the Act cannot be taken for the first 
time in special appeal. The MUNICIPAL COMMITTEE OF Moradabad 
V. CHATRI SINGH, 1 A. 2G9 

(3) Ss. 40. 43—Suit afiainst Municipnl Committee in name of wrong officer— 
Suhsixiution of proper officer—Limitation Act {187?), S. 22.—A suit, brought 
against a Municipal Committee in the name of the wrong officer, cannot, by 
the subsequent substitution of the proper officer as defendant, be deemed, 
with reference to S. 22 of the Limitation Act (1877), to have been instituted 
against such Committee when such substitution is made. S. 22 of the 
Limitation Act seems to apply to new plaintifis and defendants personally 
made parties to a suit after its institution, rather than to cases where a 
Committee is sued through their officer, and a clerical error is corrected by 
the Court allowing the substitution of the proper officer as defendant in the 
place of the wrong one. 

Semble The suits contemplated by S. 43 of Act XV of 1873 seem to be those 
claiming relief of a pecuniary character, for some act done under that 
enactment by the Committee or any of their officers or any other person 
acting under their directions, and for which damages can be recovered 
from them personally, and not suits against a Committee to prove the 
right of the plaintiff to certain property, and for compensation for such pro¬ 
perty demolished by order of the Committee. MANNI Kasaundhan v. 
Crooke, Secretary to the jiunicipal Committee of Gorakhpur, 

2 A. 296 


Act XVIII of 1873 {N.W.P. Rent). 

(1) Limitation Act, IX of 1871. S. 15-ApplicabUitxj. Scmble.-Act XVIIl of 
1873 being a special law, the provisions of the Limitation Act. 1871, relating 
to disability, prosecutions of remedies in wrong Courts, etc., do not apply to 
suits and applications under Act XVIII of 1873. TiMAL KUARI v. ABLAKH 




EAI, 1 A. 254 

(2) Jurisdicticol Cinl And Revenue Conr(.,-Wbere in a suit by tbslandlora for 
deolaraliou o( propciotary right aud possession, the tenant [defendant! while 
professing to admit the plaintiS's title as owner, pleads that he pays the 
revenue on the land, and denies the plaintifl's right to rent, and calls him- 
self a tenant at a flaed rate, he virtually denies the plaintiB's title as owner 
and sets up bis own ; the matter is one for the Civil Courts to decide. Assu m¬ 
ing the defendant's tenancy is established, the Revenue Court will then 
have iurisdiotion to decide upon the plaintifl's claim for rent and lor eject, 
ment ol the tenant. KANAHIA v. RAM KIBHEN, 2 A, 429 

(3) Bs. 6,6—See ACT X OF 1859 ,1 A. 30). 

(4) 8. 7-See JUBISDIOTION OF CIVIL COURT, 1 A. 448=2 Ind. Jur. 320. 

(6) S r-Meaninn of -To enable an owner of proprietary rights in a mahal to 
claim the right ol occupancy as an ex-proprietary tenant, under S. 7 of tho 
N W P Rent Act, there must be something more than a mere temporary 
tonsfer 'ol his proprietary right,. These rights must have been completely 
lost or parted with When, therefore, such ngh s are mortgaged with pos¬ 
session and a suit lor possession is brought by he mortgagee against the 
^prie’tor, the latter cannot plead the right of eeenpaney and relnse to 

give up posseasiou. —jsseasion of the proprietary rights in a mahal 

But when the mor gageM j poaseasioo, on the one band, be- 

purchaeed the same at an auction-saie, wwu • j 

nrflnrietary right; and on the other hand, the mort- 
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ActXVIU of 1873 (N. W.P. Rent)--(Continued). 

till tlie auction-sale, in possession of the lauds constructively, (for the pos¬ 
session of the mortgagee is the possession of the mortgagorl became entitled, 
under S. 7 of the N. W, P. Rent Act, to the eight of occupancy of the sir- 
lauds attached to the mahal, as tenant at f.avoutable rates. And, if, in the 
assertion of this right, they enter the sir-land, oSering to pay the’proper 
rent due from them, they cannot be regarded as trespassers. BHAGWAN 
Singh v. JIurliSINGH. I A. 459 = 2 Ind.Jur. 283 

• •• 

(G) Si. S and9~Tennnts at fixed rates—Occupancy tenants—Inheritance, 

Ii berty of tenants at fixed rates to deal with their right, is absolutely without 
limit, and inheritance follows the usual course with regard to the devolution of 
property, according to the law which applies to the deceased tenant; but 
this law, whatever it may be, is so far controlled by S. 9 of the Rent Act, 
that in cases of rights of occupancy, acquired under S. 8 of the Act, no 

collateral relative of the deceased, who did not share in the cultivation of 
his holding, shall be entitled to inherit. Bhagwanti v. Rudr MAN 
TiwarI, 2 A. 145 

• •• 

(7) Ss. 6, 9 and Ul—mokt of occupancy tenant—Transferability—SaU in execu- 
tzon.-By a majority of the P.B. The rights of an occupancy tenant are 
transferable by sale m execution of decree, but only as between persons who 
have become, by inheritance, co-shaters in such right. 

Per Stuart, C.J. Such right is transferable by sale in execution without any 
limitation or restriction. 






The right to enforce legal process against property cannot, under any dreum- 
sanoes te taken away erreept by express words to that effect. ABLAKH 
RAI V. UDIT Nabain Rai. 1 A. 353 = 1 Ind. Jur. 705 

‘^Vancy-tenant in eMulim of decree.-Section 9 

reanl! ,1 privilege it confers on them. 

tL Lie n T"' landholder from causing 

iud™ln't d 1 tight of his own 

N:4ZRenf Acf pVTnl'S ''' 

causing the sale, in execution of his own dr^reer^the^ccup^^^^^^^^^ 

Lpl ) I™"'' 2 (Affirming 1 A. 647, 

(10; Ss. 30, 95 (c)—See ASSIGNMENT, 2 A. 732. 

(11) S. 39-See Landlord and tenant, 2 A. 428. 

(12) S. 42 (n)-See LANDLORD AND TENANT. 2 A. 896 

lov!L“^'h’:T' 7-7““’“ Courl-Jurioiiciion.-K 

of arrears of rent payable in Und^ ^ “0“®? equivalent 

meaning of S 03^ J A f yvVtt^’ ^ the 

SHAO BhaoLt 1 a Lf 

-A suit by a Division Bench, 

A deceased, lambardar ’for his sha™oUhnrofiZ““? 

suitcogaizAbleby the Eevenue,and not by the CM “r' T ““ 

7 the Civil, Courts.--£^ a majority of 
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ActXVIII of 1873 iN.W.P. Rent)-{Continiu!d). 

the Full Bench .-For the purpose of limitation, profits are ordinarily to be 
considered due as soon as there is a divisible surplus in the hands of the 
lambardar, after payment of Government revenue and village eipenses_ 
Where by agreement or enstom. a date is fixed lor taking accounts and 
dividing the profits, any divisible profits, which may have accrued prior to 
that date, is due on that date ; and the divisible profits in respect of any 
arrears which may bo ooliected after that date, are due at the time they 
reftch the bands of the lambardar or his agent. 

Per Stmrt. C.J. ami Spa,Me. J. In the absence of enstom or agreement as to 
the date when the profits are to become due they become due on the last day 
oHhe agricultural year, as fixed by Acts XVIII and XIA of 1873. BHIKHAN 
KHAN V. RATAN KUAR, 1 A. 512 

(15) S. 93, cl. (c)—Sec LEASE. 2 A. 437. 

116) S 93. cl. (W-Snit far prafile-hMereet.-ln a suit for profits, under 
” ctuse ()i) 8. 93 of the Rent Act, a Revenue Court has power to award 
tt^msl Claimed on such profits, TOT.A RAM v. SHER S..OH, 1 A. 961 = 

1 Ind. Jur. 171 

(17) Ss. M, m and 191 -Appeal la Judoe-Proprietary ’ 

p,i«tor-Sel(fe...e..(.-Where, in a suit for arrears of rent below Rs 100 , the 

Lfendant denies the tenancy and sets up the independent title »< t“»-pro- 
printer; Md that the suit was one involving a question of proprietary titie 
IS 189 Act XVIII of 18731 and that the decision in the suit was appealable 
tie iudge though the rent was below Rs lOO^^^lSHESHUH Sl.OH 
V. MUSSAMMAT SUGUNDHt. 1 A. 36C = 1 Ind. Jur. 7.< 

(181 S 95 cUm)-LcasecfZanMaririgkts~\VronofuldU^^^^^^ 

^!orUL!pensalicn-Bevcnne Court-Cml 

me suifc uy w hii* lease that the suit was one 

collected by him for ““'^"dispossession as described in cl. (iit), 8. 95 of 
ft XWmaZl ^nd Is therefore, under that section, cognisable only by 
^Revenue cimt,td that the Civil Courts had no yurisdietion. Al.DUL AZI. 

V. WALI KHAN, 1 A. 338 

, o ■, h,.Ai,r,n^vssed sub-tem>it for possession and mesM- 

(191 S. 95 (nil and ‘ f f;““til of a decrie obtained by a landlord 

pra/ite- Junsduilwn. Where ^ the latter, 

against bis tenant, a su - . ^ the tenant resumes possession 

is dispossessed, and on reversal the 

and refuses to give it up ^ ,„e,ne-proflts, is cognisable by a 

landlord and the tenant, for po 

Civil Court and not by a ve ^ preferred to the Collector under 

to which an applmation 'X, 9 A. 137 

S. 95 of the Rent Act. KALIAH i/aa 

j / k Qao tnaisDICTION OF CIVIL COURT, 2 A. 707. 

(20) 8. 96, ols. (»») arid (n)— See JURISDIC 

(21) 8. 96. cl. n-See RES JUDICATA. 2 A. 200 

(22) 8 106—See CIVIL PROCEDURE CODE, . * . , , 

Os luo V ^ at a nominal rental^ 

(28) S.209“Lflrui held by a 209 of the Bent Act provides that, in any 

LiabilUy of eo-tharer ^ Umbatdar for a share of the proats, the 

Boit brought by a co-sharer again 
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Actxvni of 1873 {N.W.P. Rent)-(Concluded). 

Court may award to the plaiatifi not only a share of the profits actually col 
ected but also a sum equal to the plaintiff’s share in the profits which 
brough gro« m.sconduct or negligence, the lembardar has omitted to cob 
. -The application of this section to lands held at fixed rents is obvious • 

bu ev^rvere.t applicable to lands held by a lambardar himself as " wj 

KaM a co-sharer cannot succeed in a suit against him for a share of the 
profits, unless he proves that there were profits, or that his failure to reali 

Kr “ 

(24; See AruITRATIOX, 2 A. 119. 

(25) See Ghaxt, 2 A. 545. 

(2G) Sec OCCUPANCV-ElGHT, 2 A. 735. 

OUSTS iN.W.P. Laod Revonuei. 

(1) S. 30—See Grant, 2 A. 645. 

* * ^fmm ’remme P’‘’-chaser~Agreemeit exempting land 

I Lir = P^y-bg revenue to Government, that the latter should pay 

ta?n d brth f - ‘>rb portion of the estate 

t tie 0 th^ nurch ^ "Sainsl the representatives in 

u ent in fhe b 'hen 

operatL “ “““ “ extended 

’ktitil' mrertt vrf 

ndor 0. his 1 r ! 

.rtera:::: z::::tt e^r:;"‘“ 

A deeision of the Sudder Court uphold' Z' ’^Steemeoi. 

have been regarded by the ktLm ’7 “’“"S'' ‘‘ ““y 

to such decision durinv th authorities as binding on the parties 

yent 

who was the proprietor of the esUte. ^ ^ representative, 

A suit for a declaration of liahHiftr f«, - 

without prejudice to the r ^ e^enue as between the parties only, 

ol. W, Of Ac XIX 8 3 a 241, 

p . i ’ by the Civil Courts. 

pay revenue o^hi^IstaMs!' fT^d" flf‘‘““’“y “> 

V. GANRrh PR.ASAB 2 a. 416 ^ ^IBA LAL 

value 0/.—The 'Waiih‘id"'^‘^' <>/■—Wajib-ul-arz, evidentiary 

record-olrighs of a tab 1 r P-‘ 

and following sections of ’ t^e T 'a provisions ol S> 61 

the provisions of S 65andth^ and Revenue Act and. with reference to 

mahal and including such as relateaffecting the share-holders of the 

more genetaHy the^ca^e Muhammadan law, or as is 

custom having the force'of law ' ^ the Hindus, on long-established 
holders ; and the Waiib til nr ’ contract between the share- 

-=<1 on any o, th^e'^LrTndT T " 

custom or of the contract. ' evidence either 
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XIX of 1873 {N^W.P. Land Revenue)~{Continu£d]. 

A Waiib-ul-arz prepared and attested in the form and manner 

L Board of Lvenne, is prima. facie evidence of the existence of any eastern 

of pre-emption which it records, open to be rebutted by any one disputing he 
custom ■ Ld. when it records a right of pre-emption by contrae batween the 
:re.h;ider; it is evidence of a contract binding all t o parties to i^a d 
their representatives, and there will be a presumption that all the share 
hoWerisented to tho makin, of the eotry, and, in cooso,nonoe -r 
assenting parties to tbe contract of which it is evidence, and it will he 
for those repudiating the contact to rebut this presumption. ISRI SINGH 

V. GANGA , 2 A. 876 

f4l Ss 91 9ljn-nccQrd-of-rights~Jiirhdictwn~Givn 

“rS 2Uoithe Act, it is provided that no Civ« Court shai~ 
iurisdietion in "the matter of the formation of the reeord-of.right, but the 

restinu of the rights which it, entries record. The Civil Court may not 
alter or amend tbe record, or give directions in respect of it because these 
matter'are under Ss- 62 and 91 of the Act. p;culiacly within the ]urisdic- 
rrrrRevenue court. It will thus be seen that Civil Courts arc not 
debarred from entertaining and deciding questions of rights between par le.. 
lerely bec^ those questions may have been made the subject of entries 
Tn the «^ocd. and because the decision of the Civil Court may show h 
they are wrong and need correction. Held, therefore, that a suit will lie 

■ , , nf nlaintiS's right to make collection of cent and to defca) 

a:,dither capeuses, though, wi.yafereu=e.o 
these matters, there was, iu the 

plaintiff. SUNDKH AND OTHERS v. KHUU.VN SINGH. A. G13 

/M S fi6-C«s leviable according to village emtom^Remarriage of widows- 
( 5 ) SJ6 Less levi of valid cuslom-Entry of ccss^iot 

Mamtainabihtj ^ i^^iable on ,narriage-Inapphcabibty 

conclusive evidewe court cannot enforce a cess leviable accord- 

of English analogus. mwiige of widows of a particular sect, when 

—t record, under the general or 

special sanction of the Local Government. . , 

a- 1 />era.hlishinc a custotn arc that it is of 
Amoug the 7'“ „„tmued and acquiesced in, that it is 

remote iedefinite in its character. The mere 

rylulustmlr; cess by a sctt.emout omeer may ha important evideueo 

of custom, but it ia not conelusive proof of it. 

• 1 nnlicv f.ivours marriage ana that a custom, 

Per Stuart, C.J—T^hA p marriages, is opposed to such policy, are 

which allows the ^ ^ Fnelish law and are' inapplicable to cases in 

considerations snLtimcs claim such cesses on the strength 

this country where SiNGH. 2 A. 49 

of villlage custom. LAIjA v, txit^ 

(6) B. 66-See REG. VII OF 1822. 1 A. 373. 

m Ss 79 241 (M-See assignment, 2 A. 732. 

P riinii-The orders made appealable under 8.114 of the 

(8) 8s. 113,1 _ .„Bed under 8.113 on objections preferred under 

Land Revenue Act, are t • P ^ yoi,mg questions of title or proprie- 

8.IU before obt.^ue. Orlra, passed eubsequeut to 

tary ngbt arising out ^j^tributioa of tbe lands partitioned, 

partition and relating to »s« ^ ^ ^ 

Ate not appealable. SHIHBa" 
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Act XIX of 1873 W. W.P. Land Reyenuc)~^Concl,.i, 8 ). . 

(9) Ss. 113. lli~Deterniination of title by C.ollprinr--Q,y. ■ j- • 

oMection to . parcition raises questions of t.tle or proprie ar^rThrU f'' T 

the decision of a Civil Court and such on r 

su,t. .sHcan.. ^ 

(10) See ACT XXXV or 1858, saj,ra. 1 A. „6 = 2 Ind. Jur. 354. 

(11) See Arbitration, 2 a. ho. 

Act x// of 1879 [Registration and Limitation Amendment) 

See Civil Procedure Code. i877, 2 A. 785. 

Adjournment, 

see a™ 3 suth, P.C. ,304 = .a W.H. 55 = 3 I.A. .59 

Adultery, 

See CRIMINAL Procedure Code. 1872. 2 a. 339. 

Adverse possession. 

See Landlord and tenant 2 a *ii7 — i t j t 

1371. 1 A. 655. • = limitation. ACT. 

Agreement. 

Fop;rty, he rv s^i “rt 

should he desire to dLpo'se 0^/1 L P-P«‘y. and that, 

price, held that the agreement'was"W “ ‘o them for a certain 

Chand V. Tori Lal, 1 a, 6I8 ' euforeeable. Lakhmi 

(2) Without oonsideration-see Contract Act, 1 A 309 and 3 A. 221 "■ 

3 Not appeal-See Contract ACT, 1 A, 267. 

(4) Uocertain-See CONTRACT ACT 1 A 275 

:2rBr:“:!::i-;°--2A,a54=5:nd.dnr.2. 

Ajmere Courts Reg. I of 1377 , 

Ajmere and Mairwara-^Jefe^^^ Commissioner 0 / 

Of AJmere-AppeTfL cZ^J: ty Copt^ssio J 

Clmf Commissioner'sMgment~k *" accordance mth 

a civil appeal in the Court of th ph-T’ before the admission of 

JXairwara. as to whether 11- n- ^"^“i-ioner of Ajmere and 
question .. in the trLl o n ap":'» 
-7. and eonid he referred^ ^irnTtr^rcr 

question of the nature mentioned in S. 17 and on 
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Aiioere Courts Reg. I of l877-{Coiicluded). 

receipt o£ his opinion, passes a decision io accordance with it, the appeal 

from such decision lies to the Privy Council and not to the Chief Commis¬ 
sioner. THAKUR OF JIASUDA v. THE WIDOWS OF THE THAKUR OF 
NANDWARA. 2 A. 819 ‘ 
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Allowaace. 

Allowance charged on land, enforceable against iransferee.-An allowance 
charged on immoveable property with a covenant not to alienate the land 
without stipulating for payment of such allowance, can be claimed from any 
transferee who is in possession of it, irrespective of any agreement between 
such transferee and his transferor. ABADI BEGAM v. ASARAM. 2 A. 162 ... 

Appeal [Qeneral). 

(1) Addition of patties in, see PARTIES, 1 A. 453 

(2) Order relurmn, plaM after it wae admitted and. posted for evidence-Sait 
for redemption-Jorisdiction.-ko. order returning . plnmt for 

to the proper Court, on the ground that the property in eu.t was beyond the 
pecuniary jurisdiction ol the Court in which it was presented, is appealable 
Lder the C.P.C. (1859), and the appellate Court's order thereou .s also ap¬ 
pealable to the High Court under the C.P.C. (1S77). 

Where the subject-matter ol the suit is, not only whether the property has 
been redeemed by payment out of the usufruct, but also whether the pro¬ 
perty and the right to redeem tclongs to the pla.nt.li, the question of juris¬ 
diction depends on the value of the property and not on the amount of the 

mortgage, KALLIAS DAS p. NAW.iL SINGH, 1 A, 620 ... 

<3) DiJissal of appeat for defaall-Appeal from sw:h 

from an order under S. 656, C.P.C., dismissing an appeal for default. HAND 

/al fT l?LTe“‘-W^l^em'!'n'aLmis!!!g a suit, the Court ordered " tha't 

claim he dismissed in Ike present form." Md that the defendant, 

whlntended th. .e sm.h.. . — : 

Xtirtho decree with which he is dissatisaed. Bam GHOLAM v. SHKO 

TAHAL, l A. ..,_pj..rulv)n of decree obtained thereon-Appeal 
<6) Bond specially ^ -Orders, passed in the execution of decrees. 

T alnL\ 53 of Act XX of 1806 on bonds specially registered under 

nrof thfActfare appealabfo. WILAVAT-UN-N.SSA ,. NAUlB-UN-N.ShA, 

.,6) ;ist1:ot’dtee'':yllo, the defendants on ground common to all- 
See CONTB.BUIION, 1 A 455 

(!) Limitation. defendant, and an application for re- 

Brst Aid dec'-eed g dismissed, and on an application for 

View against the first defendant is unnecessarily 

review by the 

made a party, the suit . imp'lead the first defendant, as 

the decree on review ^ ^ ^ barred by limitation, 

against whom the appeal from the nrsi a 

MOTI BIBIV. BIKANU, 2 A. stamped-Limitation 

<8) When presented-Memora’i jm/ limitation, an appeal is 

-C.P.C., 1877. S 54 j ig presented to the proper officer 

presented when the memo P joBofficiently stamped, 

of the t3ourt, and not when, alter oeina 

it B represented properly stamped. 
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Appeal {Generaly~[Concluded}. 

An appellate Court returning a memorandum of appeal as being insufficiently 
stamped, must fix a time within which the deficiency must besuDnlied 

Sheo Partab Naraix Sixgh V. Sheo Gholam Singh, 2 a. 875 

(9) Admission of, after time-See LIMITATION ACT, IX of 1871, 1 A. 34 ■ 1 A 

( 10 ) See ACT XXVII of 1860, 1 A. 287. 

(11) See ACT I OF 1868 (GENERAL CLAUSES). 1 A. 663. 

(12) See ACT XXIV OF 1870, 3 Suth. P.O.J. 662 = 5 I.A,' 197 = 3 S.r, P.C,J. 813 

(13) See ACT XVIII OP 1873, 1 A. 366 = 1 Ind. Jur. 777 

A “r” ' '"• ; 1 A. 181; 1 

-if; if; fr I ; 1 A. 374= 1 I„a. Jur. 779 »nd 2 A. 67 

-5 I.A. 233 = 3 Sar. P.C.J. 879. 

(15) See CIVIL Procedure Code, 1877, l A. 748 ; 2 A. 74 ; 2 A. 91; 2 A. 352 

4 Ind. Jur. 468; 2 A. 497 = 4 Ind. Jur. 644 and 2 A. 785. 

(16) See Criminal Procedure Code, 1372,2 A. 53 

(17) See Letters Patent, 1 a. 3i. 

(18) Sec Limitation. 2 a. 192 . 

(19) See Limitation act, 1877 , 1 a. 644 . 

Appeal (Second Appeal). 

(1) See CIVIL Procedure code, 1877, 2 A. 834, 

(2) Objeotiou to cleehMtory decree iu. See DECLARATORY DECREE. 2 A. 134. 

(3) Sec Haq-i-Chahar.am, 2 A, 905. 

(4) Sec ACT XV OP 1373, 1 A. 269. 

Appeal (Special). 

L .be irbiT:;: re.;:Lt::: 

not having been preferred in the I r tearing, 

^ of special appeal,V 

form*. 'VALLurL^^rGRULr'"'"^^' prescribed 

ffe/d. accordingly, that therr * ^ the former Act. 

regular appeal after the na '• special appeal from an order, made on 

decree in fuch sutin^ - execution of a 

BHIOHUK SlRfrY^rEtrLTH 
Appeal (to Pr/y^ Council). 

-o.eu,^Iur the 

tearing is thereby saved which is useles.r""'* Preparing for the 

is ultimately taken the Tudinial r u ^ incurred, if, when the objection 

-w...... s.r'“r ““S.‘ 
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Appeal (to Privy Council)—(Concbided). 

Where OQ the calling of an appeal and before the entering into the merits of 
the case, a valid objection was taken by the respondent, and the appellant, 
thereupon, made an application to the Privy Council to grant him special 
leave to appeal, nunc pro tutic, held that the Judicial Committee had discre¬ 
tion to grant such special leave. 

Special leave to appeal nunc pro tunc was refused in this case where one of the 
principal question was that the proper amount v/asnot paid into Court under 
a compromise the alleged deficiency being Rs. 7 only. Leave to appeal refused 
in the present case on the ground th.at the rights of the appellants 
might bo ascertained and enforced more satisfactorily in some other proceed¬ 
ings than by their Lordship under the irregular appeal sent up by the 
Court in India. GAJADHUU PERSHAD v. THE TWO WIDOWS OF IMAM 
ALI BEG, 15 B.L.R. 221 = 3 Suth. P.O.J. 148 = 2 LA. 205 = 3 Saraswati’a 

P.C.J. 495. 

(2) Application for leave to, See CIVIL PROCEDURE CODE, 1877, 2 A. 65 = 3 

Ind. Jur. 419- 

(3) See CIVIL PROCEDURE CODE, 1877, 2 A. 604. 

(4) See PRIVY COUNCIL, 1 A. 688 = 2 C.L.R. 193 = 5 T.A. 87 = 3 Sutb. P.C.J. 529 

= 3Sar. P.C.J. 807. 

Appellate Court. 

(1) Powers o/.-An appellate Court must confine its decision to the points put in 

issue by the parties before it. It cannot, of its own motion, raise points m 
favour of a respondent who remains ex parte. DURGA PRASAD v. KHAI- 

RATI, 1 A. 545 = 2 Ind. Jur. 630 

(2) Powers of, See CIVIL PROCEDURE CODE. 1877, 2 A. 437 = 4 Ind. Jur. 641. 

(3) Modification of claim before. Sec CL.UM. 3 Suth. P.C.J. 567 = 6 LA. 1 = 4 C. 

839 = 3 Sar. P.C.J. 873. 

(4) See PARTIES. 2 A. 107. 

(5) See EVIDBNXE. 1 A. 725. 

(C) See CRIMINAL PROCEDURE CODE. 1872. 1 A. 690 = 2 Ind. Jur. 864. 

(7) See Civil Procedure Code, 1877, 2 a. 744. 

Arbltralloir ^ XIX of 1873 {N.W.P. Land Boo. 

4 1 -The genemi la», which allowe perties to suit., if they are bo minded, 
Aci. in disDute to arbitration, and after 

itve ofTho O™; applies also to euits under Act 

XVm of 1873, which does not prohibit such reference. GOSHAIN Gilt- 

DHARIJI V. DURGA DEVI. 2 A. 119 

L . htAr^ and credilor—Volidity—Contract Act (IX of 1872), 

(2) Agreement betwem debtor and his creditors agree to refer to 

S. 65 —Applv:abtUty. regarding the payment of bis debts 

arbitration the debts and assigning all his pro- 

petty for ths tenefi ,j^ideiid in pursuance of it. is bound by it and 

the award and recei under the award, on the ground 

cannot sue to recover award, or that some of them 

that several of the spite of the award. Under the 

had sued the debtor an directing that the debtor 

above circumstan^. » creditors, and that if he 
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Arbltrathn~~{Conclude(]). 

loss sustained by the creditors, could not give them a right to rescind the 
award and fall back on their old debts, but could only enable them to nro- 
ceod personally against the debtor in pursuance of the award. 

It is only when an agreement discovered to be void, or contract becomes void 
that a person who nas received any auviotage under it can make compen’ 
satjon for it to the person from whom he received it. In the above case 
therefore, the contract not being or having become void, the creditors’ 
who had received dividends under it cannot claim to credit them towards 
their debts and claim the balance. Khcta .Mal v. Chuni LAL. 2 A. m 

iS) SuU forMnj;o/nmrd~C.P.C., 7577. Ss. .5'^d and oSS.-There is no appeal 

Zb't f(made on a private reference 
0 arbitration), passed m a suit for filing such award where such order is not 

followed by a judgment and decree. For, such an order is neither a decree 

nor one of those orders made appealable under S. 298 of the CPC Raai^’ 

DHIN V. MahESH. 2 A. .171 = 4 Ind. Jur. 535 

(4) Seo CIVIL Procedure Code {act Vlli of is 59) i a i56 

ArbJtrator. 

See APPEAL (SPECIAL APPEAL), 1 A. 535 = 2 Ind. J„r. 408. 

Arrest. 

Pending appeal. See Criminal Procedure Code, 1872 , 2 A. 340. 

Assessment. 

(1) See OFFICER. 3 Suth. P.C J. ii. 

(2) See Pre-emption, i a. 709, 

Assessors. 

Omiseion to take opinion, See CRIMINAL Procedure CODE, 1872. 1 A. 610, 

AssJ^nment. 

0 / land for service~~Act XVIII of 1873 IN IF P n. / i . o 

;^/Xo/;575 (iV IFP Tn^Ju ^<^0. 5s. 30, 95 (c)-^cf 

enjoyed by the assicoee I ^nt, to be held and 

a ^ent-fre: certain services, is not 

S. 30, Act XVlir of 1873 nnii ^ Z the meamng of Reg. XIX of 1793, 

possession of such land on th * a ^ 

of which it was assigned are " for the performance 

Court, ana is not a cUi ^are no longer performed, is cognizable by a Civil 

land, in respect of which an *^!nnr^ r assess rent on 

Court under Ss. 30and9^’w Revenue 

ofActXIXofl878 244 ,k) 

^URAN JIAL V. Pad.MA, 2 A. 732 

Attaching creditor. 

I^ofisn. sTnZZ I T':: “Se-Linutation- 

Beuch that the attaching by a Division 

against the holder of a decree oh **■ the sale proceeds, as 

the priority of hi attacTmet'Tf.''\*^“'^ 
the attachment. Where in such' ^ ^ bad been created prior to 

the holder of the decree chareinPfch'^r^.i^’ wrongly ordered 

charging the lands to refund ro the attaching creditor 
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Attaching creditor— {Concluded). 

th» sale-proceeds paid to him, and he brought a suit to recover he mouey 

by the establishmout oi his prior right to the same, and to 

o^he Court compelhng him to refuud the mouey, as it was made without 

jurisdiction: . j u 

Beld. by a majority of the P.B.-The suit was ouo for money received by 
defendant for the plaintiffs use, and was, therefore, governed by Soh. II, 

Art. 60 of the Limitation Act. . , . 

Per Siiinrl C.J. and SpoMe. /.-The suit is one for which no period of limita- 
ton was provided elsewhere than iu of. 118, Soh. II and wa^ therefore, 
governed by that clause. E-IM KlSHAN v. BHAWAM DAS, 1 A. 333 ... 

Attachment. .. 

(1) In execulion-Effect tiureonof order striking execuhon-proceeaing off the file. 

‘ ’ Whether an atlcbmeut in exccutiou-proceediugs subsists - 
an order striking the execution.proceedings oil the file, must be 
reference to what appears to have been the object and intention of the order. 
When therefore, certain properties were attached in execution of a decree, 

I ai.’ fstriick off the Hie. and afterwards an application was 

mad again to attach the prope.ty, and granted, iirW Ihat the.flrst aEaohment 
was not subsisting .and that a private sale of 

attachment was not void. Z.UB UN-NISSA v. JAIRAM GiR. 1 A. 616 ... 

(2) Sec Civil Procedure Code. 1859. 2 A. 5S. 

(3) See CIVIL PROCEDURE CODE. 1877. 2 A. 752. 

(4) See MORTGAGE (USUFRUCTUARY). 2 A. 455 = 1 Ind. Jur. 583, 

Attestation. yoRTG\GEE. 1 A. 303 = 1 Ind. Jur. 385. 

Effect of. Sec MORTGAGOR ond MORTGAObb. 

Auction-purchaser. 

See MONEY-DECREE, 1 A. 240. 

See EXECUTION OF DECREE. 1 A. 568. 

Auction-sale. 

Sec Parties, 2 A. 107 

jgggj 1 A. 156 and 26 W.R. 10 
p“c“ 3« = 3rA^'4=3 sar. P.O.I. 0S3 = Ba.. 80, 

(2) Seo AKBITBATIOS. 2 A, 471=4 Ind. Jur. 585 

(3) See EVIDENCE ACT. 2 A. 809. 

Bail. a convicted person to bail. See CRIMINAL 

Power of Sessions Court to admit a cp 

PROCEDURE CODE, 1872. 1 A. 

Bsntts* 1 A led* Jur* 560* 

Publishing the. see PEKAL CODE, 1 A. 315 

-t See PENAL CODE, 1 A. 316-1 lud. Jur. 660. 

Attempt to commit. See Ub- 

BII! of exchange. ^ yu of exchange cannot be 

(1) Eidence Act, I of 1872, 8. 92r- oontradicte or operate in defeasance 

aUowed to set up an oral agree ^igoounted bills drawn by a oonsignot 

of its terms. Where. oonsigmnenls, and. having been 

of goods on hia ooosignee agams 
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BiJJof exchange -IComhided) 


unable to recover from the consignee who had accepted the bills sued tb. 
cons,g„or, the latter was not allowed to set up an oral agreement that 
.1 way-receipts for the consignment, sent through the Bank, were not to 

‘ Birt' tenures. 

f Birteir~^'' suU by~Li.ntaaon.~K suit by 

:i - rig ™:: r 

117 = 6 C.L.R. 1-16 ^1-A. 17-4Sfiraswathi’s P.C.J. 

Bond. 

( 1 ) Oblioee altering eiidorsemnt of vawnent^P rr . , 

Sheodinv. OancshiLal (N \V P SDA ’ o i”*' ™'‘“8 “ 

‘st^CL^moir rer”“"^ “ 

™ng in dismissing the suit fn f;^, KrZXtl 

(2) See JIORTGAGE (SIMPLE MORTGAGE), 1 A 611 

(3) See POST diem Interest, l a. G03 = 2 Ind. Jur. 725. 

Bribery. 

See PESAt CODE, 1 A. 530 = 2 Ind. Jur. 4CG, 

British Courts. 

Jurisdiction of. See ACT XI OP 1872, 2 A. 218 

British Indian Courts. 

Jurisdiction of. See CROWN, 2 A 1 
Burden of proof. 

( 1 ) S-ACTIOrlS60,3I.A.85 = 3S,r.P.C.J.570. 

See EXECUTION OP DECREE, Bal. 430=5 C,L.R, 308 

( 3 ) See Redemption, i a. 194 . 

Cancellation of document. 

bond for a oLair 0011117*1^ “h”'' “ 

cuted by them under a wrong imore ^ plaintiSs alleged, was exe- 

with less interest, and in which thevl l'™, ^ ^ 

amount and pay it into Court, the th such lower 

the difference between such lower am t ■ ' subject-matter in dispute is 
of the bond with the inLresUs t “ “rAT*” 

V- AJUDHIA Rai, 2 a 148 KALI CHAHAN BAI 

•Cause of action. 

There ’^'^mee-Limitation.- 

that, on failure to repay the amount condition in each being 
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CJUtSe of action— (Concluded). 

mortgage, and. in execution of it, took possession ; the first mortgagee then 
sued on his mortgage, obtained a decree, and in execution of it ousted the 
second mortgagee; and, finally, the heirs of the mortgagor discharged the 
debt of the first mortgagee and resumed possession. Held, in a suit by the 
second mortgagee against the heirs of the mortgagor for possession of the 
lands, that the cause of action for the plaintifl arose, not on the date of his 
dispossession by the first mortgagee, who had a better title, but on the date 
when the heirs of the mortgagor, after discharge of the first mortgage, 
entered into possession of the land. When the first mortgage was paid off, 
the title of the plaintiff, which was always a good title against the motl- 
eagor, was a valid title against every one. and when his title became a valid 
and good title, the heirs of the mortgagors bad no Jright to enter upon the 
possession of their land. Held. also, that the plaintiff could not claim interest 
on the mortgage amount for the period daring which he was dispossessed, as 
this was a suit for possession of the mortgage preperty and not for the 
mortgage amount. NaR.MN SINGH v. ShimbHOO SINGH, I A. 325-4 
LA. 15 = 3 Sutb. P.C.J. 357= 3Saraswati’sP.C.J.673 


(2) See ACT XIX OF 1873. 2 A. 415. 

(3) Joinder of, between same parlies. See CESS, 1 A. 444. 

(4) See CHEQUE, 2 A. 754. 

(5) See CIVIL PROCEDURE CODE, 1859, 1 A. 543. 

(6) See CIVIL PROCEDURE CODE, 1877. 2 A. 884. 

(7) See FRAUD, 1 A. 403. 

(8) See LIMITATION ACT. 1871, 2 A. 857. 

(9) See LIMITATION ACT, 1877, 2 A. 322 = 4 Ind. Jur. 461 

(10) See MORTGAGE (USUFRUCTUARY), 2 A. 193. 

(11) Misjoinder of. See SPECIFIC RELIEF ACT. 1 A- 555. 


Certificate- 

- to collect debta. See ACT XXVII OF 1800, 2 A. 513. 

Certificate of saie. 

See REGISTRATION, 2 A. 392, 


Cess. 

( 1 ) 


^.«i> 


« • .7 SmallCausesuils-Joinder of causesof action 

Suifs far Zarmndap , . or other Zemindari cesses. 

tetoeensurrwparfws.-Su ts lo 2 eognizable by Small Cause 

do not (all «,thm -y/' p,,.ble. A elain. for such a eee. i, 

; Jm rln:, due, on contract, nor for pereonal property or the 

value thereof, not for damages- , . . » 

* P- « for money between the same parties may be joined 
Several causes of ^ OP revenue FOR THE N.W.P.. IN THE 

together. NANKUV.THEB POB THE MINOR RaJA OF KANTIT, 

CAPACITY OF THE COURT OF WARDS. FOB 

1 A. 444 

(2) Bee ACT XIX OF 1873. 2 A. 49, 

(8) See CLAIM, 1 A. 440. 


Ceasloa, 

•■' See Crown, 2 A. i* 

• taw ' 
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Charge. 

(I) Against immoveableproperiy—Subsequent lease—Auction-purckaser'srights.— 

When the holder of a simple mortgage bond obtains only a money decme 
on the bond, in execution of which the property hypothecated in the bond 
IS attached, brought to sale and purchased by him, and the debt is com¬ 
pletely discharged, he cannot afterwards sue to enforce his lien on the col. 
lateral security for his debt, which no longer exists. Semble. Even if the 
debt had not been fully satisfied, he could not enforce the lien so as to 
avoid a lease granted subsequent to the bond. Balwant SINQH v 
Gokaran Prasad. 1 a. 433=2 ind. Jur. 177. 
mPrornisenottonlienateproperty. undertaking by a judgment-creditor, ina 

petition to the Court executing a decree against him. stating generaUy that 
he would not alienate his property until the debts are paid, does not 
amount to a charge on his property. BHUPAL v. Jag RAM, 2 A. 449 
13) Suit for money charged upon immoveable property^Jurisdiction-First and 
second mortgages-Sales in execution of decrees enforcing morlgages-PriorUy 

between auclton-purchasers.^ln a suit for money charged upon immoveable 
property by enforcement of the charge, the question of jurisdiction must 
bo determined with reference to the amount of the bond, and not the value 
of the property hypothecated. 

Of twoauction.purohasers, purchasing the same property, sold simultaneously 
in execution of tivo mortgage-decrees, the one, who purchases in execution 

0 -er “rT l>as a prior right to possession 

over toe other. Janki Das v. B.\DRI Nath, 2 A. 698 

(4! REQISTRATION act, VIII op 1871, 1 A. 274 & 2 A. 9G = 3 Ind. J„;: 

Cheque. 

s,ui-c.p.c.. wr. s. 61 - 

en a cheque is lose by a payee or indorsee, the refusal of the drawer or 
the indorser to renew the cheque or refund its amount to the payee or in- 

Chose in action. 

See Pro-note, l A. 732. 

Civil Procedure Code [Act V/U of 1859]. 

(1) S. 2—‘fles/udicufa’.—When a nlaJnUff • 

L • a piamtiS claims an estate and thA dpfAndanf 

thJit i4°oss7birtoTim^ grounds 

purchaser bt did not - auction 

LseTon th right n'fterr' 

V. Bateshar SINQH 1 A 75 ' Ealdeo SAHAI 

whole question ofthe plaintiff’.! fn same parties, the 

defendant was laid open bv the nle d’ Property as against the 

a subsequent suit Jthe I^relW 

capacity, but a capaeitv th th ^ i plaintiff, in ^ different 

suit, and was IZTll t at the time of the former 

suit was res judicata. Radhu'^v. Beni^ rteo'' the 
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Clyli Procedure Code [Act VIH of t8S9) — [Contimied]- 

(4) S. 2—See HINDU LAW (GIFT), 1 A. 734. 

(5) S. 2-See LiS PENDENS, 1 A. 533. 

(6) Ss. -4, 139~B.es If. in a suit in which a number of issues 

arc framed on the pleadinRS, the findings on some of the issues ate enough 
to dispose of the suit, the Court is not bound to refrain from determining 
the other issues, nor can its adjudication on them be treated as a nullity. 
And its findings on such issues will be ves jtiiicaia and cannot be re-opened 
in a subsequent suit between the same patties or their representatives. 
Man Singh v. Nahay-vn Das, i A. 490=2 Ind. Jur. 387 

(7) s. 5 — "Dwelling plnce." meaning of-Act XXIllof 1861. S. 4 — A mans 

family residence, the fixed and permanent home of his wife and family, and 
to which hehas always the intention of returning, will constitute bis dwelling 
place within the meaning of Act VITIof 1359. S. 5 and Act XXIII of 1861, 
S. 4, for the purpose of jurisdiction. Patima BEGAU v. SAKINA Begam, 1 

A. 51. 

(8) S B-mscellaneous proceedvxgs-Ad XXIII of 186l~Execution of decree- 

Transfer -Under S. G of Act VIII of 1859, and S. 38 of Act XXIII of 1861. 
a District Judge can transfer, to his own file, execution proceedings pending in 
a Court subordinate to him. GAYA PaRSHAD v. BHU? SINGH. 1 A. 180. 

(9) S. 7.-Tbc bar. under sec. 7 of Act Vfll of 1859. applies to cases in which 
the plaintiS omits to seek relief in respect of a portion of a claim, and not 
to cases in which, though he mav be entitled to claim more than one kind 
of relief he seeks, for the time, one remedy only. Where the pttrch.aser of 
certain lands, who was in a position to have sued for possession, sued at 
first only for a declaration of his title under the sale. held, in a subsequent 
suit by him for possession, that he was not barred- TULSI RAM v. GANGA 

(10) S. 7 -S:.l,seo,.ent cause of adieu con«,ucnl on discovery of raud.~\Shose 
pUhitiO sped lor and obtained a deoreo for a declaration of h.s right to a 
Lreina mortgago-debt, MJ. that S. 7, C.P.C. iva, no bar to a snbee. 
ouent sail by him for the recorery of his share of the amount due under 
L mortgage, afterwards discovered to have been fraudulently received by 

the same deLdant prior to the first suit. LACHSiaN SmOH v. S,VNWAL 

SINGH, I A. 543 .. 

(11) S. 7 -Beiiu,uisf.meufo/purln/clnim-S.u.uih.«ous.,.sf.fuf.ou.-Wheretwo 

suits are simultaneously instituted, even .1 the claims m both of them arose 
out of the same cause of action and should have been included m one and the 
same suit, the determination of one of them is no bar to the entertammeu 
of the other ; for, in such a case, there is no relinquishment of a claim, and 
no question of entertainment of a suit afUr such relinquishment or omission, 
or after the institution and determination of the other suit. KALESHAE 

Prasad v. Jaoan Nath, 1 a. 650 , mu * 

" ’■ " r;:" “.u i-"—™ “ 

KBSHO RAI, 2 A. 356 , / -A r. L -a 

Aiwmono/p > withdrawn with permiBSion to bring a 

the claim was omitted, a 

fresh suit, which ® I ■ inolodod in the fresh suit brought, 

tl^ttheadditioua porUou °Uhec^^^^^^^^ BAKBH v. I«AM 

is not barred under 8. 7, A®; 

BAKSH, 1 A. 824 =1 Ind. Jar. 661 

146 
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Civil Procedure Code (Act VIII of 18S9}-iContinued). 

(14) s. 13—See Court-fee, 2 a. 24i 

(15) S. 110—See COURT-Pee. 2 A. 318. 

(IG) S. m~Ex jiuloment-Appeal.-S. 119, C.P.C. (1359), precludes au 
appeal from a judgment passed e.r parte against a defendant, who has not 
appeared at all, but not in the case of a defendant, who has once appeared, 
but who fails to appear on a day to which the case has been adjourned! 
ZaiN-UL-AEDIN KRAN’ V. AH.MAD Raza KHAN, 2 A. 67=5 LA. 233 = 3 
Saraswati’.s P.C.J. 879 

(17) S. 189-Contents of decree-C.P.C. (187?), S. 506.-VVhere. in a suit foe 
money and enforcement of the lien on the property hypothecated in a bond, 
the decree was for the “claim as brought.” withoutany specification as to 
the relief sought by the plaIntiS for the enforcement of the lien, held, that 
this was only a money-decree and not one enforcing the lien. It is not for 
the Court to construe the relief granted by a decree by reference to the 
particulars of the claim set forth in it. These are required to be set forth 
in the decree, but it is also obligatory to set out clearly the relief granted 
or other determination of the suit. Harsukh v. Meghraj, 2 A. 345 

(18) S. 191— Decree directing 2 )ay)nent by instalments—C.P.C. (1877), S.210— 

Discrehon.—That the defendant is “hard-pressed” is no sufficient reason for a 
Court directing payment of a decree by instalments extending over along 
period, and reducing the ordinary r.atc of interest. QMrcrc—Whether a “decree 
or money.” within the meaning of S. 194. C.P.C. (1859), and S. 210, C.P.C. 
(1877), IS merely one for payment of money, or also included one in which 
a sale is ordered of immoveable property hypothecated. BiNDA PRASAD 
V. JiADHO Prasad. 2 a. 129 


Page 
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(19) S. m-Decrec f,„- rerfor,nance of particular act-Execution of decree.- 
Whon a docreo directs the performance of, or abstinence from, a certain act, 
there must be clear evidence of d.sobedienco by the person so directed, 
efore the decree can be executed against him. When in a decree for 
rest.tnt.on of conjugal rights, the plaintifl's mother-in-law, who had been 

2ilrff ''■refrain from preventing the 

le ml rtr that her action in 

LTot consul daaeWer. who was of age, to reside in her home after decree, 

I neb er I on her part, with the return of hei 

PeIsId, r a 501 

LtftoaTi O' decree.,.older-Poeeessor of ri,U 

tamd to adopt course preserM by ,a,o for enforcing if.^Dnder the 0 P 0 

0:: ^ cna debt doe; 

deMor I an, portion of the property of his judgment- 

balance of his dec “annot entertain a suit for the unsatisfied 

h iZrn deu T aasels of 

Qis judgraent-debtor after the latter’s death. 

™ ™?thlt'r'"" P-‘-a>ar mode of enforcing a right by a 

and n.; other ° procedure prescribed 

and attaLo^t and - by execution 

of 1859) to collect th “'PP“‘"‘™CDt of a Receiver under S. 243 (Act Vin 
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Civ// Procedure Code {Act Vlll of 1SS9} — {Continued), 

(21) S WS—Execution of decree by heir—Certificate to collectdebts Act XXVIl 
of ZS60.-A certificate under Act XXVII of 1860 to collect debts due to 
a deceased person, is not indispensably necessary to enable an heir to apply, 
under S. 208 of the C-P.C, (1859), for the execution of a decree held by the 
deceased. A person, who has not obtained a certificate, may apply under 
that section. • It will, of course, be open to the Court, in the exercise of the 
discretion vested in it. if there is any doubt that the person applying for 
execution is entitled by inheritance to the rights decreed, to refuse the 
application until a certificate has been obtained. KAKAM ALI v. HALIMA, 

1 A. 686 

(22) Ss. 212, 286-See LIMITATION ACT. IX OF 1871, 1 A. 525. 

(2S) S. 230—See CIVIL PROCEDURE CODE, 1877, No. 46, 2 A. 94. 

(24) Ss. 235. 252—See DECREE, 1 A. 348. 

(25) Ss 239, 240 — Attachment of land—Private alienation after attachment. 
Under s! 240 of the C.P.C. (1859), a private alienation of property, made 
after its attachment had been duly intimated and made known in the man- 
ner prescribed by the Act. is declared null and void. Where, therefore, the 
attachment is not so made known, a private alienation, made after such 
attachment, is not null and void. NUU AHMED v. ALTAF ALI, 2 A. 58 ... 

(26) S. 246—See LIMITATION ACT, IX OF 1871, 1 A. 355. 

(27) S 24 G-Etrect of an order nnder.-Vfhon an inquiry has been duly held 

' under S 246 and an order passed thereon, so long as the order remains 

ucouestioned by the procedure directed in the Code (namely, by a suit brought 

mLn one year from the date of the orderj. it is as final and conclusive on 

all persons, who are parties to it. as any other final order or decree of a Court 

of Justice Until it has been overruled in a regular suit, brought in virtue 

of the permission expressly given by the Code, no Court is at li^berty afterwards 

to eo behind the order, and enquire whether the Court which disallowed the 

objection had correctly appreciated the evidence as to possession, or had 

coL to the conclusion as to possession erroneously. In o her words ho 

effect of the order cannot be affected by the propriety or otherwise of he 

decision at which the Court, which investigated the claim, arrived as to the 
aecisiou declares that, in the suit brought to 

fact 0* 'the claimant must prove his right, it follows that the order, 

contest the ^nd lastly, such an order is 

if notsetasi c, whether he is a plaintiff or defendant iu 

t^aing on t . succe f- Tn i a, p.ainti8 he cannot plead aa a 

rni't Bh":. PH-- - 

(28) S ,i6-EIea of nn order uoAer (i,»i(n(io..-Tbe flnal.ty and conclus.vc 

[2B} b. 240 Aj/cirij .. op opassedOD a claim preferred to property 

uess of an order under S'by the circumstance 

attached in "satisfied after the order, the property 
that, owing to th Where, under the above circum- 

attached has not than a pear after the order, brought 

stances, the unsucoes estaWishment o( his proprie- 

a suit against the par 

itLtfon, dKo*;:. :: BH.aOWh. . ma. dur. 080 ... 

(29) S. 246-See COURT A. 455 = 4 Ind. Jur. 683. 

(30) S. 246-Sce MORTGAGE UB land-Executi^-Sale by 

(81) S. 248 —Khalisa Maha ^f Court eaU. -Land granted 

Collector— Irregularxiies * P a would be “ revenue paying.” 
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must, even when it is “ revenue free,” be considered as revenue-paying land 
for the purposes of S. 240 of the C.P.C. Execution sales ol such lands 
should, therefore, be conducted by the Collector and not by the Civil Courts. 
Where it appeared that the place where the sale was to take place was not 
described with sufficient distinctness, and the proclamation was not made 
on the spot; held, that these were irregularities that rendered the Court- 
sale invalid. Ma.tor-General Showers v. Seth Gobind Dass, i a. 
400 = 2 Ind. Jur. 66 

• • • 

(32) S. 254—Sale in execution—Defaulting purchaser—Appeal-High Court— 
Appellate Civil Jurisdiction-Division Court—Letters Patent, cl. JO.— An 
appeal lies from an order passed on an application, under S. 254 of Act VIII 
of 1859, to make a defaulting purchaser liable for the loss occasioned by a 
re-sale. And an appeal to the Full Bench, under cl. 10 of the Letters 
Patent, is not confined to the point on which the Judges of the Division 
Bench difier. RAM Dial v. Ram DAS, 1 A. 181 

»* • 

(33) Ss. 256, 257, 258—See CIVIL PROCEDURE CODE, 1877, 2 A. 780. 

(34) Ss. 25S and 259-Act XXllIofmi. Ss. 11 and 35-Auction sak-Order 
cancelling sale-Suit to set aside sale-Appeal.-The finality and the validity 
of an order under Ss. 256 and 259 of Act VIII of 1859 depends on its com- 
pliance with the terms of those sections. Where, therefore, an auction-sale 
of landed property was set aside, under S. 257, on the sole objection of the 
judgment-debtor that the price realized was low, there being no allegation 
or proof of material irregularity in publishing or conducting the sale, in 
other words, no objection permissible by S. 25G having been made by the 
judgment-debtor, held, that the Court had failed to do the duty imposed on 
it by law of confirming the sale, and exceeded its jurisdiction by cancelling 
the sale. Under the above circumstances, a suit will lie by the auction 
purchaser to cancel the order of the Court cancelling the sale. SUKHAI v 

Daryai, 1 A. 374 = 1 Ind. Jur. 779 

• • • 

(35) S. m-Exirnthn of decree-Certifiedpurchaser.—Whero a judgmeiit-oteai- 
tor sued for a declaration that the certified purchaser of property in execution 
of h,s decree was merelya trustee for the judgment-debtor, that tho purchase 
m h,s name was made with the intention of defeating or delaying him in 
the execution of h.s decree, and that he was at liberty to apply for execution 
against the property as the property of his judgment-debtor; held that 

! 1.0 MAL 

V. .ALIkHAN. 1 A. 235 

(36) S. 260-Certificdpurchase,-.-lu a suit by the certified purchaser at an execu¬ 
tion sale, to establish his right to. and for possession of, the property purchased 
by him, the defendant is not precluded, by S, 260 of Act VIII of 1859, from 

of ‘to 

LasI ihan , “ trought against the certified pur- 

an^d^st 1 The section should be construed literally and 

applied strictly, Jan Muhammad v,lLAHiBAKSH,i A. 290 

' T- 

64 a^d 55 ^ To Ty ■“ “O^or Ss, 63, 

repealed by it VIU of 1871 ” the 

Ss 53 54 4 I L ’ procedure under it has been saved by 

Ss^ 53 , 64 and 55 of the latter Act, Ramanand THE Bank OP BENGAL, 

(88) Ss. and3i8-Act XIV of lB59-Limitatim-ici IX of lS71-Oommo- 

mderl barredZ^~^''^T^‘~^‘'’'”‘^^ “>’^P^°”'ise-Proc.eedings 

under a barred deoree.-lbo receipt of instalments by a decree-holder, out of 
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Court, in pursuance of a compromise made between him and his judgment- 
debtor and sanctioned by the Court, is not a proceeding to enforce or keep in 
force a decree. Nor can a condition in a compromise that on default being 
made in a certain number of instalments, the decree should be executed in 
full, prevent limitation from running. Proceedings taken under a barred 
decree cannot serve to bring subsequent applications within time. 
STOWELL, MANAGER, UNCOVENANTED SERVICE B.\NK, LI^^TED 

V. Billings, i a. 350 ... 

<39) S. 308—Pauper suit—InsUtntion of suit—Presentation of plaint—Limita- 
tion.-ko application under S. 299 of the C.P.C.. to sue in forma pauperis, 
can be deemed the plaint in the suit, when it is granted, and relates back to 
the date on which it was presented. But when it is virtually withdrawn and 
court-fee stamps required for the plaint are put in. the suit must be held to 
have been instituted on the date when the plaint-stamps were put in. And 
if this date be beyond the period of limitation prescribed, the suit will be 

barred. SKINNER v. ORDE. 1 A. 230 

(40) Ss 393 and 3;’j-.-Ir6ifrnf»on.-Where there is no illegality apparent on the 

face of an award, a Court cannot remit it for re-consideration by the arbitra- 
tor, nor can it set aside the award and proceed to determine the suit itself. 
NANAK Chand v. Ham NARAYAN, 2 A. 181 

(41) Ss. 32G, 327 -'Sujjicienl causer-ConsuUalion with ezpert-Waiver of 

Objection-Chances of arbitration, submission lo-General rule of Privy 
Cotmeif as fo dealino with form of pleadings.-kccocding to the true coo- 
struction of Act VIII of 1859. the earlier sections are not incorporated mto 
8. 327. as they are expressly incorporated into S. 326 and the words “ suffici¬ 
ent cause” should be taken to comprehend any substantial objection which 
appears on tho faco of the award ; nr is founded on the miseonduot of the 
arbitrators, or on any miscarriase in the course of the proceedings, or upon 
any other ground which would be considered fatal to an award on an apph- 
cation to the Courts in England, The mere fact of tho arbrtrators consult, 
ing au etpert was not a valid ohjeetion to their award. 

Where it was objected that the award was invalid b-ause the Will referred to 
the arbitrators referred to another Will not produced by the plaint,fi he d. 
that tL defendant could not object to the validity of the award, as notwith¬ 
standing the knowledge of the suppression he did submit to take his chances 
of the arbitration. The term " award" as used rn the ■" 

must be taken to include the whole document which ,s scheduled to 
plaint, i.e., the formal judgment as well a. the decree. 

, . . .v„i- Lor-Iships is that of not dealing very strictly with 

The general prine,pie of the, Lord, p 

the form of he p*^< the^^an^^^^ HOSSE.S v. MUSSUMAT B.B. 

ChOK^SA, k6 W,R. 10 = 3 Suth. P.O.J. 342=3 I.A. 200 = 3 Saraswati's 

P.O.J. ^ 4a,flrd-ippcaI.-Where. in an application under 

(42) S. coforce an award, made on a reference 

8.327 of Act VIII of . ^ Comt, the Court directed that 

to arbitration wit ou h decree enforcing the award 

the award should filea. VIII of 1959; Held, that the order 

under the provisions of Ch Vi ^ appealable . 

Per Spankie, J. -S. 327 -mitted. and not to oases where it is denied 

the reference bo arbitrati enforcement 

b.. . mohs. khar, i. .e, 
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(43) S. 336 — Appeal—Institution — Mejnorandu7n of appeal, la returniag a 
memorandum of appeal, under S. 336, Act VIU of 1859, for being corrected, 
the Court should fix a time within which it should be re-presented. In a 
case where the Court omitted to fix the time, and the memorandum of 
appeal was rc-presented a few days after, held, that (for purposes of limita¬ 
tion) the appeal must be taken to have been instituted on the day when it 
was first presented. JaGAN NATfl v. LALMAX, 1 A. 260 

(44) S. 338—Sec CIVIL PROCEDURE CODE (ACT XXIII OF 1861), 1 A. 178. 

(45) S. 350-See RELEASE, 2 A. 554=5 Ind. Jur. 92. 

(46) 5'. 36i—Remand—Memora)idum of objections.—k party, who has failed to 
file a memoraudum of objections, within the time fixed by the appellate 
Court, under S. 354 of Act VllI of 1359, cannot afterwards claim, as a matter 
of right, to urge objections. Sut he can do so with the leave of the Court, 
which can also extend the time for filing objections. Ratan Sixgh 
V. WAZm, 1 A. 165 


(47) Ss. 376 and 37S-Revicw of jndqment-Appeal.—Thm%\i the order grantini 
a review of judgment is final and unappealable, objections to it can be urge< 
m an appeal ag.ainst ths decision passed on review. Where a Court of appea 
granted a review of judgment on the grounds.—(tj) that the appellate Cour 
had failed to inspect certain very material documents that it had summaril; 
discredited, and (6) that it had misappreciated the evidence, held that thi 
order granting the review was within the discretion vested in the Court b' 
law. AUDUL Rahdi v. Racha Rai, 1 A. 363 = 1 Ind. Jur. 818 

(48) S. 377-Rcvmo of judomenl-Limilatmi.—kn application for review o 
judgment cannot be granted after the proper time on grounds which shoulc 

ave eeo, but were not, urged at the bearing of suit, unless just anc 
reasonable cause were shown to the satisfaction of the Court for not preferring 

0 r* OQc v. RUKMAN SEVAN SING 

A A • Zo I 


(49) See ACT XXIV OF 1870, 3 Suth. P.C.J. 562=5 I.A. 197=3 Sar. P.C.J. 

1/4. 

(50) See Civil PROOEDUBE code, 1877, 2 A, -299 = 4 lud. Jur. 857, 

(51) See Execution of decree, i a 212 

(52) See STATUTES 24 & 25 VlC., C, 104, HlOH COURT’S ACT, 1 A, 296. 
Civil Procedure Code (Act XXUI of 1861). 

(1) S. 4-See Civil Procedure Code (Act viir op 1859), i a. 5i 
(!■) Ss. 5 & 7-Sec COURT Pee. 2 A. 318, 

czecuiion of deer, 

c If "‘Z -it will he to 

“e /n ™ “ ^'i-ee, ant 

mat ~ IK ; ''''''' Asuit bei: 

mauer outside the decree and not relating to its ezecution. Per Pear»: 

'“l865 Ts‘co“r,rr' 'r of S. 6 of Act X 

ISmZTTrZ “ “ °i'i> Court. A( 

sank, limited V. SRI Bam Hitter, i A. 383=2 I„d. Jur. 5 

VI1I0F1S69),1A. 

to the right of '“I 

right of pre-emptan, the eo-sharers of cue patti iu a pattidari est' 
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are not “ Strangers ’’ with reference to co-sharcts in another patti of the 
same estate, within the meaning of S. 14, Act XXIII of 1861; and the 
section gives no preferential right of pre-emption among themselves, between 
co-sharers in the same pabii and sharers in other pattis, who come under 
the denomination of members of the co-parccnary. 

Where, in an execution sale of share in a pattidari estate, an auction-purcha¬ 
ser’s claim to pre-emption is disallowed, under S. 14, Act XXIII of 1861, 
he cannot maintain a suit for possession against the successful pre-emptor; 
he can only sue for a declaration that the latter has no right of pre-emption 
against him and that the sale to him is invalid. He cannot obtain posses¬ 
sion until the sale to him has been confirmed and made absolute,remedy 
to be sought in the Court which executed the decree. PARZAND ALI 
V. ALIMULLAH. 1 A, 

(6) S. U-Pre-emption.-Thc right of pre-emption cannot be preferred at a sale 
in execution of a decree of a Revenue Court. The provisions of S. U of Act 
XXIII of 1861 arc, therefore, inapplicable in the case of lands sold in execu¬ 
tion of decrees of Revenue Courts. NarAW SIXOH v. MUHAU.MAD ParUK, 

1 A. 277 = 1 Ind, Jur. 2G9 

(7) S. 27—See APl’HAL {SPECIAL APPEAL), 2 A. 112. 

(8) jS 3 <i~Miscellaneous proceedings.—Act Vlllof S. 338~Stay cf execu- 

iicix pending appccll.-'l\^^ expression. “Miscellaneous proceod.ngs.” in 
S 38 of Act XXIII of 1861, embraces all proceedings, not being regular suits 
or appeals, for’ which no regular procedure is expressly provided ; and. in 
that sense, it embraces proceedings in execution of decree. 

Pending the determination of a miscellaneous regular appeal to the appellate 
Court, against the order of the Court of fic.st instance, refusing to postpone 
a sale in execution of a decree, the appellate Court has power, under S. 338 
of Art 1859. to stay execution. IN THE M.VTTER OF THE PETITION OF 
HARSHANKAB PARSHAD, 1 A. 178 

(9) 8. 38-Sco CIVIL PROCEDURE CODE (AcT VIII OF 1859), No. 8. 1 A. 180. 

Civil Procedure Code, 1877. „ . . ^ 

(1) S 2 -ExecuUon of decree-Appeal off - 

An order in execution proceedings, disallowing the objections of the judg- 
ment-debtor to execution being tikenout by a transferee of the decree-holder, 
Lppealable. being the final order 

a decree within the meaning of S 2 of the C.P.O. (1877). 

held bv a iudgruent-debtor against the judgment-credi- 

"‘i'orr: : “'aUns? . .e,d by .he letter elong „ltU 

olr pere'one, which did not specify the »ep«ete interest, nl each nl them. 

MURLI DHAB V. PARSOTAM Das, 2 A. 91 . , . ’V 

(21 Ss . m-Decrce-Judgntent-Appeal-nefere.u:cl. ,udg.nent and record. 
-Wh.rt in a suit for possession based on title, the defendants deny the 

t title and set up their own, and the Court, finding against the 
plaintifl tit defendants have a limited right only as 

plaintiff, an a so dismisses the suit in the.se terms:—" Order- 

uint:?rciain«^ 

ed that the pi ^ p_Q to appeal from 

defendants are entitled, unaero.u 

such decree.-B« Die Fall Bene., SlmtglU, J., 
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f3) Ss. 2, 566, 588— See ARBITRATION. 2 A. 471=4 lud. Jur. 585. 

(4) Ss. Execution of decree — Appeal from order in execution—C-P.C, 

(7559)— Act I of 1868 [General Clauses -IcI). S. 6.— Per Pearson, J. —An order 
of a District Judge, passed on appeal from an order in execution proceed¬ 
ings amounts to a decree within the meaning of S. 2. C.P C. (1877), and is, 
therefore, appealable under S. 584 of the C.P.C.. (1977), as well as under 
the C.P.C. (1859) though repealed, with reference to S. 6 of the General 
Clauses Act. Per Stuart, C.J., contra. UDA BEGAM v. IMAM-UD-DIN, 2 
A. 74 

• • • 

(5) S. 13 — ‘Pcs-judicata'—'Oidter dictum.'—An issue which is directly and sub- 
tantially raised between the parties to a suit, and has been determined, 
cannot be re-opened whatever the form of decree may show. In a suit for 
the recovery of a money-bond and of an over-payment made to the defendant, 
the latter preferred a counter-claim, and thus opened up the dealings and 
accounts between the parties. The suit as brought was dismissed, the Court 
finding in favour of the counter-claim. Held., in a subsequent suit for the 
recovery of the bond on payment of the^counter-claim found due, that the 
defendant cannot claim to re-open the accounts. Held, also, that the re¬ 
marks of a Division Bench of the High Court in the previous suit (the finding 
on the accounts having become final) to the effect that when the matter 
comes up again, the accounts between the parties must be taken again, 
were mere obiter dicta and cannot enable ihe defendant to re-open the 

accounts. Mohan Lal v. Ram Dial, 2 A. 843 

(6) 5. 3J—Dismissal or addition of parties—Revenue Court, power of—Act XVIll 
1873 {N.W.P. Rent Acti, S. 100, —Although the provisions of S. 32 of the 
C.P.C. (1877), have not been declared applicable by the N.W.P. Rent Act to 
the procedure of Revenue Courts, still a Revenue Court, whether of first 
insUnce or of appeal, does not act illegally in allowing an amendment of the 
plaint ; and the addition of parties, where the same is required for the ends 
of justice, is consonant to judicial practice, and not repugnant to the pro¬ 
visions of the Rent Act. SlIIB GOPAL v. BALDEO SaHAI, 2 A. 264 


(7) S. 3;Wddifiono/paWies.-Nopartyshould be added either as plaintiff. 

defendant in a suit, unless he has, in either of such capacities, an identil 
or community of interest with that party in the litigation on whose side 1 
IS to be tanged, in the questions directly arising out of and incident to tl 
original cause of action. Where, therefore, two persons claiming adverse! 
oone another as heirs of the same person, deceased, filed two suits agaim 
e same e endant, and each of them was, on his application, made 
defendant in the other suit, held that, as the priority of rights of these plaii 
1 s in ei se was not in issue in either suit and the presence of the addi 

defendants was not necessary to effectually and completely adjudicate up( 
and settle all the questions involved in the suits, such addition of parti 
was improper. Naraini KUAR v. Dub-JAN Kuar, 2 A. 738 

of appellate Coiirt—LUmtationA 
r p r 1 an appellate Court has, under Ss. 32 and 582 of tl 

to 9 09 a'iding parties in appeal, yet it cannot, with referen 

bLtfv. . Limitation Act. grant, to any of the parties, a relief which 

nf \ when a suit has been dismissed as again 

suLfSlw ZT “ 

cree tl, ^ appealed against that part of the d 

the’s„> If 7' “■= defendant against who 

the suit has been dismissed, does not empower the appellate Con 

to pass against him a decree which the Court of first instance declined 
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pass aua in the decision of which Court the plaintiff chose to acquiesce: 
much less so. when the appeal, as against the defendant so added, is barred 
by limitation. RASJIT SiNGH v. SHEO PRASAD RAM, 2 A. 487-4 Ind. 

(9) XnoflH79, S -Under S 583 

oftbeCPC 1877. asamended by Act XII of 1879, orders under S. 32 strik¬ 
ing out or adding the name of any person as plaintiff or defendant are appeal- 
able ; but an order refusing an application by a person to be made a defend¬ 
ant is not appealable. KaHMAN Bibi v. MISRI LaL. 2 A. 904 

(10) S 43-Bond for money wUh collateral security-Omissimi of claim. ob- 
ligation and a collateral security for its performance constitute one cause of 
action and a plaintiff cannot, in respect of it. sue first to enforce the obliga¬ 
tion, and afterwards to enforce the security. GUMANI v. RAM PADARATH 

LAL. 2 A. 838 

(11) S. 43 -Lease of mortgaged property by usufructuary mortgagee to mortgagor 
-Hypotliecation of same property os scenritj,/or rei.M 

in Revenue Court-Suit for enforcing of hen in Civil ^ 

a mortgagor to whom tbe mortgaged property has been leased by the mort- 
gagee, hypothecates such property to the latter as security for the rent pay- 
Jo by him. the decision of the Revenue Courts in,a suit for rent brought by 
tbe mortgagee would not bar a suit by him in tbe Civil Court for the enforce¬ 
ment of the hypothecation ; for. in the suit for rent, the patties stand mere y 
in the relation of landlord and tenant, and the entorcemento 
only be sought in tbe Civil Court. BANDA HasAN v. ABADI BEG.AM. 4 A. 

180 

(12) Ss 53 md 50l-Mne:idwc«t oj ..l(..v.lio...-\Vl.orc a suit 

' -or tbo restoration, to its original condition, of a pond wh.cb the defendants 
„ere a.ieged to be -"g-nUy fiiiing up ^ ^ ‘, 

onltCt : a sble in tbe produce, and to tbe use 

0 the water ^ way of easement, /lefd. that the alteration was a material 

1 In appellate Court cannot order or allow a plaint to bo amended, and 
one. An appe «ifio of the C.P-C., for the purpose of such 

cannot remand a case under S. 562 ol tne G.i ’ J ^ 

amendment. vague document- 

(13) iS. 53 Amendmen f . —Tbe date of amendment 

Orn) iin-itatiou is 

reudmeulandtubsl^ueut preseutnt^^on »ud .cceptauce by the Court, «,1I 
not constitute a by name the property mortgaged, 

""t'idenerryt a'dducer^ prove what property was mortgaged. BAM LAL 
V. Harrison, 2 A. 832 

(14) S. 63-See CONTRACT ACT. No. 11. 2 A^G7L 

(16) 8. 54 (6). g. 57 of the fJ.P.C.. 1877. contemplates 

(16) S. 57 {e).-Retum of J jurisdiction be patent, when it is 

a return of the plaint, s ou language of the section which forbids 

first presented, there is no ^ when the Court finds 

the return of the plaint at RAJINDRO KI 8 HOR 8 INOH, 2 A. 

it hM uo jurUdiolioP. ABDUL 8AMAD 

857»i Ind. Jar. 469 

(17) B. 61-8ee CHEQUE, 2 A. 764. 
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(18) S. 99—See COURT FEE, 2 A. 318. 

(19) S. lOS, 5SS-Applicatim to set aside exparte decree-Order rejecting the 
sa7ne-AppeaL~There is no appeal from an order under S. 108, CPC 

1877 rejecting an application to set aside an e.r decree, as it is neithei 

a decree nor one of those orders made appealable under S. 588 of the Code 
CrULAB SlXGII V LACHIIAN DAS, 1 A. 748 

(20) S. “l-itortgnfie-Claimlor compensntion-Set off.-ln ^ suit for money 

clamed by him on account of waste committed by the plaintiB mortgagee 
kagu Nath Das v. ashraf Husain, 2 A. 252 ^ ^ 

of theo.p.c., 1877. requires, among 

other things, that a decree “shall specify clearly the relief granted or th! 

determination 0 the suit." Held, accordingly, in a suit on a hypothecation 
bond, m which the property hypothecated was detailed and the property it- 
I impleaded as a defendant, that a " Decree for plaintifi in favour of his 
claim and costs aB,..mst defendant " was to be regarded as a simple money. 

V. g1"g: rIm," Tul ““ 

m S «59. No. 17, 2 A. 346. 

ag-mTeieh or ‘'«---™ss.suitsfor money between two parties 

u on t e s “ by a third party of what might be found 

ane on the smaller claim, can h.ave no operation or ellect so as to prevent 

^ tlToTc or Z‘! absorbed 

S 2 C P 0 r "< ‘b^ smaller decree under 

1241 h ,7n f Z BbMH..nv,4N L.4L V. SL1KHRA.T RaI 2 A 866 

26 S CODR, 1869, No. 18, 2 A. 129 

sions of S.TlO c pT” sn i>Mmmts.-Thc provi- 
of a bond le ,1 b fg ' ““‘“PPli^ble to a suit for the recovery 

» rrH'““ =1f; ■■■: 

period. It would seem that thoT"' ”'^ ‘’fr 

not applicable in a n" 1^,1 ' 

hypothecated prope, BlcHCHuTMAninT"'-'^'" 

(27) j>;/ ■:ai %r ^ V. JIADAD ALI, 2 A. 649 

mesne profils where fhc” dd~ "PP^C-In a suit lor 

would be to ZZ ZT: “--8 profits 

if they bad bo» to to fn t ‘he lands, 

the defendants themselves wTere hT^h *>y 

of thorn only a'p^p" :rr Tg Cor rT'* 

take objections to the decree of the 1 

( 28 ) TIZZ""" z 

powers o/.-A/Appellltrcrurfc^f^°^^- Court, 

tioo can Of its or“fi; ^ 

chase-money even thonoh fK I ^ deposit of pur- 

y. though the time fixed by the lower Court may have 
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expired without any deposit having been made ; and such action of the 
Court does not contravene the provisions of S. 2J4 of the C.P.C. PERSHADI 
LAL V. Ram Dial, -2 A. 7ii 

(29) Ss m 232-Execution of decree-Assignment of decree—Powers of Court 

in executing transmitted deeree.-When a decree is transferred to a Court for 
execution, and subsequently transferred by assignment, the assignees 
application for execution must be made to the Court which passed the 
decree, and not to the Court to which the decree has been sent for execution. 
KADIR BAKHSH V. ILAHI BAKHSH, 2 A. 283 = 4 Ind. Jur. 358 

(30) S. 230, cl 3-Execuiion of decree-iSeaning of " Oie last preceding appli- 
cation ’—The words “ the last preceding application” in the above clause 
mean an application under S. 230, C.P.C.. 1877. and not an application 
under CPC, 1851). Where, therefme, an application for execution under the 
CPC 1877 was disallowed as barred, owing to want of due diligence on 
the part of the decree-holder to procure complete satisfaction of the decree on 
the last preceding application under the C.P.C-, 1S59, 1,eld. that such order 
war wrong. K.tM KISHEN v. SEDHU. 2 A. 275-4 Ind. Jur. 357 

(31) s.23(l.e(.3-i'«c»!io,.o/<iecre..-Theconelndinselaneeo. S. 230 ol he 
CPC 1877 refers to the question of limitation, and not to that of due 
diligence. Therelore. an application for execution under S. 230 could not 
be disallowed, on the ground that a previous appl.catioo. under the same 
section, made in the previous year, had not been prosecuted w,th due 
diligence. SOH.AS L.tL v. K.XRIM BAKHSH, 2 A. 281 = 4 Ind. Jur. 357 ... 

(32) Ss 230 232 -Erecuam of dscree-Diie di/ipence.-Undcr S. 230 o( the 
‘ 'cPr;.isonlv when an application to execute a decree has been made 
under it niul n^.uxled. that no subsequent application to oxecuto the same 
decree shall be granted, unless the Court U satisOed that due diligence was 
used in connection with the previous application. Therefore, when, during 
the pendenev ol an application for execution of a decree, made by the original 
decree-holder, the assignee of the decree applies to be »1 owed to execute ,t 
and notice is ordered under S. 232 of the O.P C., but, the process fee not 
having been paid, the application is dismissed, a subsequent ^ 

the assignee to be allowed to execute the 

his previous application had not been granted, SADIK 

(33) W 

sail -Excess money unduly colleeled, as due under a deeree, is reeoverable 

by appHeatioii to the Court executing decree and not by separate suit, 
PARTAIl SINGH V. BENI BAM. ^„spon*nf- 

i 

JLxecutionoj trrwy Council can be executed against 

!LTf TZ oppttte paB.v. 1-e given security, either for 
eorrr Toft'be whrfe deeree-.mount that might become due from such party 

P^S,anfci..X. or orders of tbe Privy Council, 

to provide for the ^ectees are executed by the Court 

according to the same liability and catabliBh no BpcciBc 

passing them, but tney 253. BANS BAHADUR 

responsibility, in thesurety, such as.serait y 

SINGH V. MUGHLA of attachment of money decree.— 

(36) Ss. 266, 267 —Exeeu 10 f category of property liable to attach- 

Although debts arc mentioned m the « eg ^ 

, Qient and sale in execution of a aecree, 
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apparent from the provisions of S. 273 that thesale of a money decree is not 
contemplated as the result of its attachment, and that an attachment in the 
mode therein ordained cannot lead to a sale. 

The penultimate clause of Ss. 273 applies to decrees other than money-decrees 
The provisions of the first clause of S. 273 are applicable where twodecrees iot 
money are being executed by the same Court, though they may not have 
been passed by the same Court. SULTAN KUAU v. GULZARI Lal. 2 A. 290 
-i Ind. Jur. 359. 

(36) i’s. m, L'>i3-Attachment in execution-Obieclion bij Judgme 7 U-debior- 
Release froin atinchment—Decree-holder's reniedij—Suit to establish right.— 
Where property attached in execution of a decree is released, on the objection 
of the judgment-debtor to the effect that it was in his possession, not as his 
own property, but as superintendent of an endowment, the decree-holder’s 
remedy is not by way of appeal against the order releasing the property, but 
by means of a suit under S. 283 of the C. P.C.. to establish his right to proceed 
against such propeity. For, though the objection was made by the judg- 
ment-debtor. it was one to be dealt with under Ss. 278 and 279, etc,, of the 
C.P.C. Sankar Dial v. amir Haidar, 2 a. 752 

(37) S. 3lO~Sale in execution of decree-Prc-emption.-lv^ the case of a share of 
undivided immoveable property sold in execution of a decree, a co-sharer 
entitled to pre-emption in respect of it. cannot acquire such right as against a 
stianger bidding for it, unless he also bids for it, and for the same price as 
such stranger ; mere assertion of his title, and payment of earnest money 
and of the balance of the purchase money within fifteen days, will not do. 
Nor can he, under such circumstances, maintain a suit for pre-emption 

/om purchaser. TEJ Singh v. GODIND SinGH, 2 A. 850 

.-n Executmi of decree-Sale of immoveable property-Applkalion to 

sHas^de under S. 3/i. C.P.C., made party thereto 

Right of wn/.-Though an application to set aside a sale, under S. 311, 
C.P.C. IS confined to the decree-holder and .the person whose immoveable 

sold, still an auction-purchaser, who has been made a 
party o the proceedings under Ss. 32 and 647 of the Code, has a right, when 

f Dl r'/r V S- S88 (m). GOPAL SINGH 

iumoLnh}^^^ t»i)-~-5<'«CKfiou of decree—Application to set aside sale of 

Althourh .“> Proaedi„g-Appeal.- 
tltTj , . “ -=‘-o-Purchas« may noV apply 

" 1 , decree-holder or a person whose 

can appeal under S. 588 I™), C.P.C,, 1877. Kanihi E.AM v. Bankey LAL, 

* C.P^C^ thc^Mrs”" ‘’’"‘Patent to set aside sale.—Under S. 811, 

pers^n'ivhose Zn ' ' deeree-holder and any 

to comet nnITw ^ *‘-"8er is not entitled 

SHEOfiAJ SINGH, 3 A.W.N.“7 ^HAN V. 

* tfantrier foT *" ^‘me-RevKW of orrfc'.-Where, owing 

in time to tL offlo “ «'™‘ioP-sale not being communicated 

tovielg the order --- 

For, the order for sale hav' 'T' ““‘”8 aside the sale as illegal, 

authority Mian T 4 m 'Withdrawn, the sale was made without 

WIANJaNv. MaNSINGH, 2A. 686 
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(42) Ss. 32, 315—Sale in execution of decree—Sale set aside—Suit by auction^ 
purchaser to recover pnrchase-rnoney—C.P.C.. 1859, Ss. 256, 257, 253— 
Warranty of title.—Where a sale in execution of a decree is set aside, not on 
the ground of want of jurisdiction or other illegality or irregularity afiecting 
the sale, but at the instance of a third party who has succeeded in establish¬ 
ing his title to it, and there is no question of fraud on the part of the decree- 
holder, the auction-purchaser cannot sue the decree-holder for recovery of 

purchase-money. 

The provisions of S. 315. C.P.C.. 1877. having no retrospective effect, cannot 
apply to a sale which has taken place before the Act came into operation. 
In the case of such a sale, therefore, the auction-purchaser cannot apply 
under that section (or the refund of purchase-money. 

Under S. 315. C P.C.. the proper remedy for the auction-purchaser is by an 
application in the execution department and not by separate suit. {Per 

STRAIGHT. J.) 

No warranty of title is ordinarily given by the judgment-creditor in judicial 
sales held under the C.P.C. Lal v. Karim-UN-nisa, 2 A. 7S0 ... 

Ss 312 {m)-Bxecution Of decree-Sale of immoveable propertp-Order 

' ’ l^asule IJ-Appeal-Acl XIIoim9. Ss. mW. 109-Ge,,^al 
ClJses Act (Z of mS). S. 6 .-Under S. 6 of the General Clausee Act (I of 
1868), the repeal of any Act cannot affect any proceeding eommeneed oefore 
the repealing Act came into operation. Therefore an appeal allowed by 
S 588 (m) of the C.P.O., 1877. but disallowed by the repealing Act (XII of 
1879) would not be affected by such repeal, 11 it bad been eommeneed before 
the repeal. DURGA PnASAD v. RAM CHARAS, 2 A. 785 

(441 S 31S-Sale in execution ol decrcc-C.P.C.. 1359 -Application by dis. 
tosscssei aaction-rnrcMsc- under S- 315, C.P.C.. I8?7. for refund of 
Lrc/mse-nionep.-Where immoveable property was sold in exeention of a 
ieree under the O.P.C., 1859, which did not allow an application by an 
auction.purchaser for relund of purchase-money, and the auction-purchaser 
was dispossessed of the same on the ground that the judgment-debtor had no 

THE MATTER OP THE PETITION OF MULO, 2 A. 299-4 Ind. 

Jur- 359 

<? ■i26-Decrec charging immoveable properly-Execnhon.-Where a decree 
dl'retts the sale of immoveable property in pursuance of a contract specifically 
^^ectlng the same, S. 3- ^.,0 1.7, .s no ap^.Mc^so 

WAN PRASAD V. SHEOSAHAI. 2 A. 856 

n ,nnrtaaaee-C.P.C., 1859, S. 230-Bepealing of old 

(46) S. 332 Possession f law—Proof in suck proceedings.—'Tho 

law-Effect f „„aet tbo mortgage is "posseesion on his own 

possession of the mortgag O.P.O., 1859 and S. 332 of 

Tc P c 7 ‘ he Xlre entitled, when di.posses^d in -cution 

to possession under • after the C.P.C. (1877) came into force, in 

under the above circums ’, ^ Qo^e, is entitled to be restored to 

pursuance of„( new Code; and ho need not, in Peking 
possession under the p ^ gnougb if he proves his 

“1^=v--HAHSH.aH.2A.94 
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(47) Ss. 407,588—Application to sue intormiipKMpetis—Order rejecting the sam 
—Appeal.—Thcre is oo appeal from an order rejecting an application under 
S. 407, C.P.C. (Act X of 1877) for permission to sue as a pauper. It does 
not embody the result of the decision of the suit, which it merely refuses to 
entertain in the manner in which it is sought be instituted. Nor is it, 
though undoubtedly the result of a judicial proceeding, one of those enu¬ 
merated in S. 588 of the C.P.C., as appealable. COLLIS v. JliNOHAR DaS 
1 A. 745 


(48) S. 542-~Second appeal—Objection raised at hearing—Cause of action—Condi- 
tioiinl sale Pre-emjAion—Agreement for pre-emption subsequent to date cf 
conditional sale.—Per ?EARSO}J and STRAIGHT, JJ.; Spankie, J. dissenting: 
The High Court can under S. 542 of the C.P.C., 1877. entertain and consider 
at the hearing of a second .appeal, the question whether the plaintifi has any 
cause of action to sue (this being a question of law), though such question 
has not been raised by the defendant either in the Courts below or in the 
memorandum of second appeal. The cause of action for a suit for pre¬ 
emption, for property the subject of a conditional sale, arises on the date of 
such conditional sale, and not when the sale becomes absolute. 

A clause in a Wajib-ul-arz containiug an agreement for pre-emption can 
refer only to future and not to past transactions. Therefore, a claim for pre¬ 
emption. in the case of property transferred by a deed of conditional sale, is 
not mamtamablc when such claim is based on a Wajib-uUarz that came into 
existence subsequent to such conditional sale. Lachman PrasaD v. 
Bahadur Singh, 2 A. 884 

• •• 

(19) S. SM-Sccurily for cost, fr^mappcllant-Extention 0 /time for furnishing 

secunty.-Scemity for costs calM tor from an appellant mnst be fnroished 
mthm the t.mc fixed by the Conrt; it not so furnished, it is imperative on 
the Court to reject the appeal. If an application for extension of time be 
made before tbe expiry of the time fixed, the Conrt may extend the time ; it 

COMPLY 


0 ) Ss. ^60, SM.Sa.t(r)-Decree passed ex gnrte in first appeal-Refusal to 
hear appeal-Aptxal froms,ickdccree.-a. 560 ofthe C.P.C-.is not mandat 

but perm.ss.ve and disctelion.ary. A person, ag.iinst whom a decree is pa 
ecH M ‘’oo'xi to apply for a re.he,aring under 

reins'!”' '”'1 (”)■ “ 

the ex parte decree .tself, Ramjas v. Baij NATH, 2 A. 667 

tire hearing <--Ti,ne for filing objections.- 

flxeTf'or ™ 'O' ” ‘-efer to the , 

1th a es 'It 

Te filed non ” 

AIbHEN V. MaheSHAR SAHAI. 4 A. 248 

before the dato fi ( u ’ “ot less than seven d 

Misr Dfo Kisrp^v in the summonses issued to the pari 

DEO KISHEN V. SUHESH.AR SAHAI. 2 A.W.N. 82 

ties, the Court is not h absence of objections from the i 

Court as not bound to accept the.findmg blindly, without examiu 
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the evidence on which it was founded and satisfying itself that it was correct 
and fit to be accepted. 

Even assuming that an appellate Court acts irregularly in not accepting the 
findings returned by the lower Court on remand, the irregularity is one 
which does not aScct either the merits of the case or the jurisdiction of the 
Court, and is cured by S- 673 of the C.P.C. AKB.\RI Begaai v. WILAYAT 
ALL 2 A. 908 ... 1128 

(54) S. 578, See RELEASE, 2 A. 554 = 5 Ind. Jur. 92. 

(55) S. 578—Plaint insuj^cientb/ stamped—Failure to supply deficiency—Dis¬ 

missal of suiL—The fact that a plaintiff has paid too small a Court-fee on 
his plaint, and that he, as respondent, failed or refused to supply the defi¬ 
ciency when called upon to do so. is only an error or irregularity which does 
not affect the merits of the case, (S. 578 of the C.P.C.), and does not 
justify the appellate Court in dismissing his suit without going into the 
merits. MehdI HUSAiN v. MaD.AR BakSH, 2 A. 889 ... 1113 

(56) Ss. 5H, 595. 5'JQ—Interlocutory order—Application for leave to appeal to 

Prill/ Council.—"So leave could or ought to be granted by the High Court for 
appealing to the Privy Council from an interlocutory order, for instance, an 
order of the High Court cancelling, on the ground of want of jurisdiction, a 
District Judge's order in execution proceedings, transferred to his own file 
from that of a subordinate Judge, and remitting the case for the disposal of 
the execution petition on the merits, with a direction that the record of the 
case should be returned to the Subordinate Judge. P.ALAK Dhari Rai v. 
RaDHAI’RASAD SlN(iH, 2 A. 85 = 3 Ind. Jur, 419 ... 609 

(57) See High Court, 1 A. 726. 


Claim. 


r/fis 

(1) to cesses by Zewindnrs-IIow to be etu/uired into-Eiidence of custom— 
Custom to be definite.—Whore Zemindars claim from their tenants various 
kinds of ccsscs on the ground of custom : (n) the existence of the custom as 
to each ccss must be tried as a separate issue; |6) parol evidence given, 
generally, as to the existence of the custom must be tested by ascertaining 
the grounds on which the opinion of each witness is based. The most 
cogent evidence of custom is not that which is afforded by the expression of 
opinion as to its existence, but by the enumeration of instances in which 
the alleged custom has been acted upon, and by the proof afforded by 
judicial or revenue records or private accounts and receipts, that the custom 
had been enforced. A custom, to be good, must be definite. LUCHMAN 
RAI V. AKHAR KHAN. 1 A. 440 

(2) Modification of claim before appellate Court-Mortgagee in possession prior to 
confiscation of Oudh estate - Dispossession on re-setllemeni with talookdar- 
Claim to sub-seltlcment.-U is competent to the Courts to allow a plaintiff 
to modify his original claim for the direct settlement of a superior proprietary 
right in an estate into one for a sub-seltlcment of a sub-proprietary right. 
Where at the date of Lord Canning's confiscation proclamation of 1858. an 
estate 'in Oudh was in the plaintiff's possession as mortgagee with " birt 
zeviindari rights" under a conditional deed of sale and was subsequently, the 
plaintiff being dispossessed, re-settled with the defendant as talukdar. it was 
held in a suit by the plaintiff in 1870 for possession as mortgagee, that the 
mortgage created only a subordinate zemindari interest and that the plaintiff's 

claim to a sub-settlement was valid. 

Ouare’-la) Whether the sub-settlement might not be supported even if the 
^terest created by the mortgage was not strictly sub-proprietary ? (6) 
Whether under Act XXVI of 1860. the defendant, as talukdar. was entitled 
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tomalikana? GOURI SHUNKER v. THE MAHARAJAH OF BULRAMPORE, 
3 Sutb. P.C.J. 567 = 6 I.A. 1=4 C. 839 = 3 Saraswaty’s P.C.J. 873 

(3) Relinquishment of part of. See CIVIL PROCEDURE CODE, 1859, No. 11, 
1 A. 650. 

(4) For mesne profits against trespasser, See MESNE PROFITS, 1 A. 518=2 
Ind. Jur. 500. 

Compensation. 

(1) See ACT xvm OF 1873. No. IS. 1 A. 338. 

(2) See Civil Procedure Code, 1877, No. 20, 2 A. 252. 

Conditional decree. 


PAQB 

603 


In redemption suit, Sec INTEREST. 1 A. 344. 

Confession. 

See Evidence act, l A. 664 and 1 A. 675. 

Confiscation. 

(1) See Claim, 3 Suth. P.C.J. 537 = 6 I.A. 1=4 C. 839 = 3 Sar. P.C.J. 873. 

(2) And release of property from Government, See LIMITATION, 3 Sar. P.C.J. 

865=4 C. 727 = 6 I.A. 76. 

Consequential relief. 

See COURT Fees act (VII OF 1870), 1 A. 360 = 1 Ind. Jut. 851. 

Consideration. 

(1) See AGREEMENT. 1 A. 618. 

(2) Immoral, See Contract Act, No. 5, I A. 478 = 2 Ind. Jur. 35C; and 1 A. 309, 
Construction {of acts). 

See ACT 11 OF 1863, 3 0. 522 = 3 Suth. P.C.J. 427 = 3 Sar. P.C.J. 704. 

- {of decree). 

See Money.DECREE, 3 A. 216. 


(of statutes.) 


(1) See Registration Act (VIII of 1871), 1 A. 405=3 Suth, P,C,J, 438=4 
I.A. 166 = 3 Sar. P.C.J. 438. 

(2) See Pre-emption, i a. 31i. 

Constructive trust. 

See Limitation, 2 A. 36i. 

Contract. 

Formal ogrmunt-Conditionincedeat.-When two parties have come to a final 
agreement, ,t would by itself be binding upon them, even though they 
conlomplate reduo.ng the terms of such agreement to a written contract; 

^ written contract would not affect the binding 

dition ° ,7 ^ ""Sreement, unless, by mutual consent of the parties, a con- 

huZJT Z there should be no 

WHYMPpfrp^"^ until a written contract should have been executed. 
WHIMPER & Co. V. Buckle & Co., 3 A. 469 

Contract Act {IX of 1872). 

Urilr'7''Tr‘ ™"“>“^<^‘»“i*'-o‘i«H-Whore the ulaintifl had volun- 
au horiZ A ” a market to' please the district 

tteir b l o;" ‘ ‘he request of the defendants (shop-keepers) or for 

m m of ■ “b ‘0 W the plaLtiflf in consid- 

a on of such erpend.ture, a certain commission on articles sold through 

S fTonW"? -t''- ‘he terms of 

pbasa’^'^b™ Tm '" 
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Contract Act [IX of l 872 )~(Continwd). 

(2) Ss.2 W), 25 —Consideraiioti—Agreement withouicorisid^ratvm—Void agree- 

—Where the acceptor of two huodies, matutiog on the 12th June and the 
15th June 1874, gave the holder, on the 2l8t May 1874 {the drawer having 
become insolvent), a mortgage of certain immoveable properties as collateral 
security for the payment of the amount of the hundies, so long as it shall 
remain unpaid, held, in a suit on the mortgage bond, the hundies having 
been dishonoured, that the contract of mortgage was void under the provi¬ 
sions of S. 25 of the Contract Act, as there was no consideration for it. To 
constitute a consideration as dedned in the Act, there must be an act, 
abstinence or promise on the pact of the promisee or some other person at 
the desire of the promisor. On the facts found, there was none of these 
things and, therefore, there was no consideration for the mortgage. MANNA 
Lal V the bank of Bengal, i A. 309 

(3) S. 53_ Government Jerry — Lease—Ilegulalion VI of 1873—Illegal contract.—' 

A partnership entered into with another person, by a lessee of a Government 
ferry, who has covenanted not to underlet or assign the lease without the 
leave or license of the Magistrate who granted it. is not void or voidable as 
between the partners by reason of the covenant not to underlet or assign the 
lease. GAURi Shankar v. Mumtaz ali Khan, 2 A. 4ll 
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(4) 8. 23, See ACT XL OF 1858, 2 A. 902. 

(5) Ss. 23, 25-lminoral consideration—Voidagreement-Proflts fromestateneces- 
sary —A registered agreement given by a man to his concubine, settling 
on her an annuity charged on real estate (before the Indian Contract Act 
was passed) as a provision which be was bound in honour to make, was held 
to be neither void for want of consideration, nor for an immoral considera¬ 
tion (future co-babitation being negatived). In such a case, it is necessary 
to prove that profits have accrued from the estate charged or other property 
of the deceased paramour before the concubine could recover from his heir. 
MANKUAB V. JASODHA KUAR. 1 A. 478 = 2 Ind. Jur. 356 

(6) S. 24, See CRIMINAL PROCEDURE CODE, 1872, No. 40, 1 A. 751. 

(7) S. -Ja-Agreement not to appeal-Void agrement.-An agreement not to 
appe.1 asaiPSt a decree, in consaeration of ttae being g.ven to sat.efy it, ,a 
not a void agreement, and is not prohibited by S, 28 of the Indian Contraot 
Act, It is a reasonable eompromise, for which there is eonsideration on 
both sides, and is prohibited neither by the language, nor by the spirit, of the 
Indian Centraot Act, And Courts are bound by the rules of justice, equity 
and good ennseienee to give efieet to it. ANANT Das v. ASHBUBNEB 4 CO., 

1 A. 267 

(8) S. 29-Vncertain npreemenf-Eeidenee Act I of im. S. 93-An.Wpno.,, or 
ie/eefine iocununt.-Senile : A bond for the repayment of money, in which 
thfexeentants charge "all thei, property" as collateral seeurity for such 
repayment, is void tor uncertainly so far as concerns the charge on immore 
Ihle property, under S, 28 of the Indian Contract Act. And where a doeu- 
IJ-Zn L face of it, defeetire or ambignona no e.idenoe can be given to 

make it certain, DEOJIT v. PITAMBAB, 1 A, 

(9) S. 65 -Applieability, See ABBITBATION, 2 A. 173. 

T, 1 I..— is vaid by miilake, liability o/.—Money paid 

(1015 72 —Person to whom money is p<*^''If . , . . 

o.^ , . , j thA fraud though of a third party, may be re- 

under a T.tL and no neglect of the usual pre 

covered, provided ^ tb, 

“m‘l»adule°nt third party, no. the eirenmstane. that the third 
147 
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party was also a servant of the plaintiff and obtained facilities for the com¬ 
mission of the fraud, in :he course of his employment, affords a valid defence. 
SHUGAN CHAND V. THE GOVERNMENT. NORTH-WESTERN PROVINCES, 
1 A. 79 

• 4 • 

(11) S- 72~Sjiit for money paid by mistake—Act XI cj 1865. S. 6—C.P.C., 2677, 
S. 53—Ame)idment of plaint.—k suit for the recovery of money over-paid to 
a creditor by mistake is a suit for damages, within the meaning of S. 6 of 
Act XI of 1865, falling under S. 12 of the Contract Act, and is cognizable 
by a Small Cause Court. 

It would seem that a plaint once returned for amendment, under S. 53 of the 
C.P.C., and amended, accordingly, cannot be again returned for amendment, 
Badur-un-nisa V. Muhammad Jan, 2 A. 671 

(12) Ss. 127, 111 (c)—See SURETY, 1 A. 487 = 2 Ind. Jur. 420. 
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Contribution. 


(1) Suit for Pattidar Jurisdiction—Civil Court. —A suit for contribution, by 
a Pattidar, to recover from his co-pattidars the excess revenue paid by him 
on account of their shares, is a claim cognizable by a Civil Court. RAM 
Dial v. Gulab Singh, i a. 26 

• 4 • 

(2) Suit for , Joint decree—Maintainability—Appeal against joint 

decree by some of the defendayits on grounds common to a/f.—When the pur¬ 
chaser of a share of a mortgaged estate, who had paid off the whole mort¬ 
gage amount in order to save the property from foreclosure, sued all the 
other sharers jointly for their share of the amount paid by him ; held, that 
the suit should be dismissed ; but that be can claim from each of them a 
contribution proportionate to his interest in the property. 

In an appeal against a joint decree by some only of the defendants on grounds 

common to all of them, the whole decree may be reversed. HiRA CH4ND 
v. ABDAL, 1 A. 455 


(3) Sale of share of mortgage-property towards mortgage-decree-Suit for accounts 

and redemption of such share.-The share of one only of several joint mort- 

gagors can be sold in execution of a decree on the mortgage ; and any claim 

by the owner of such share, that it must bo made liable only to the extent 

of h.s share of the debt, must be urged, if at alt, in the execution proceedings, 

an no y a separate suit for the ascertainment of the amount due by him 
and for redemption of his share. 


Where, mder such cireumsUnoes, owing to other shares in the mortgaged ] 
petty having been sold and purchased by the mortgagee in eieention of ol 
ecrees, against the owners of such shares, the plaintiff’s share alone of 
mortgaged property, together with some other property of a third party : 
comprised in the mortgage, was purchased by the mortgagee in executio 
IS mor gage-decree ; held, that a suit was not maintainable by plaintifl 
he ascertainment of the amount due by him under the mortgage and 
edemption of his share on payment of such amount. JJiid, also, tha 

aZ realised by the sate of the plaintiS’s share . 

and above the sum ascertained to be due by him, he w.as entitled to reco, 
contribution of his portion of such excess by the sale of the third party’s 
P^^ y purchased by the mortgagee. Bhagirath v. Naubat SINGH, i 


• 4 * 

(4) Discharge of mortgage ammnt-Claim to coitWhniion.-Where property sub- 
leot to a mortgage ,s sold to two persons in shares, and only one of them is 
mpleaded with the mortgagor in a suit brought by the mortgagee on the 
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mortgage, and has to pay ofi the whole amount of the mortgage-decree in 
order to save his share from being sold, he can claim from the other sharer a 
contribution proportionate to bis share: and his right is not affected by the 
circumstance that the mortgagee, by having omitted to implead the 
other sharer in bis suit, may not be able to proceed against his share on the 
basis of the same bond. JAGAT NAEAIN v. QUTUB HUSAIN. 2 A. 807 ... 1072 

Contributory negligence. 

Master's liability jor fraud of servant.—In a suit against Government for breach of 
contract, whether express or implied, the plea, that the Government is not 
liable for the fraud or dishonesty of its servants outside the scope of their 
employment, is not sustainable, when such fraud or dishonesty is carried out 
and effectuated after the liability of Government to the plaintiff has been 
once undertaken and acknowledged, though the fraud may have had its in¬ 
ception before such acknowledgment. Nor can the plea of contributory 
negligence be successfully urged, when such negligence is induced by its own 
servants on the occasion of the plaintiff seeking their service within the 
scope of their duties. THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL V. SHEO Singh RAI. 2 A. 756 1014 

Conveyance. 

of immoveable property— Construction—Descriptive words.—Where the language 
of a conveyance is comprehensive enough to include not only an estate or 
taluka sold, but also the lands appertaining to it by means of alluvion, and 
the intention to convey such appurtenant lands is otherwise apparent, the 
mere mention, in the conveyance, of the jama of the estate or taluk alone, 
and the omission of that of ihe alluvial lands, cannot be held to exclude the 
latter from the operation of the conveyance. In such a case, the entry of the 
jama is merely descriptive. The same principle applies to a sale contract, 
a plaint, and to a decree. GANl’ATJI v. SAADAT ALI, 2 A. 787 ... 1051 

Co-sbarer. 

(1) Wajib-ul-arz—4 bscondinff co-sharers—Co-sharer taking possession of relin¬ 
quished property-Trustee -Purchaser for value without notice—Representative 
of co-sharer-Limitation Act, 1871. S. 10.—X clause in the administration 
paper of a village, stating in general terms that absconders from the village 
can receive back their property, on their return, can neither be availed of by, 
nor affect the rights of, persons not parties to it. A co-sharer, taking posses- 
Sion of an absconder’s property under such circumstances, cannot be held to 
be a trustee for such absconder, unless there is evidence that be accepted 
the trust. And a vague statement in the administration-paper that 
absconders shall get back their property on their return, cannot be evidence 

of such acceptance. ... 

A purchaser from a co-sharer. in good faith for value and without notice of any 

trust is not a representative of such co-sharer, who is a trustee, within the 
meaning of 8 10 of the Limitation Act. 1871; and a suit against him for 
possession of immoveable property so purchased by him. will be barred after 
twelve years. Piaeey LAL-v. SALIOA, 2 A. 394 ... 731 

(2) Bee ACT XVIII OF 1873, No. 14, 1 A. 512. 

(8) See CIVIL PROCEDURE CODE, ACT XXIII OF 1861, No. 6, 1 A. 272. 

^ (4) See LAMBABDAR, 1 A. 136. 

Costa. 

U) Security for, See CIVIL PROCEDURE CODE. 1877, 1 A. 687 and 2 A. 604. 
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Costs^(Coiicluded). 

(2) See EXECUTION OF DECREE. 1 A. 56S. 

(3) Allowance for, of collection, etc., See MESNE PROFITS, 1 A. 518 = 2 Ind. 
Jur. 500. 

(4) See SURETY, 2 A. 582. 
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Court-fee. 

(1) Sale-pycceeds realized in execution against pauper plaintiff—Preferential right 
of Collector to amount of Court-fee. —In an application for execution by the 
defend.ant against an unsuccessful pauper plaintifi, his property was attach¬ 
ed; and subsequently, on the application of the Collector, the Court exe¬ 
cuting the decree ordered that the property should be sold in satisfaction 
of the Collector's claim for Court-fee.s and of the demand of the defendant 
for costs, and that the Collector should be first paid out of the sale-proceeds. 

The sale-proceeds being insufficient to meet both these demands, the Court 
passed another order, under which the Collector and the defendant were to 
be paid out of the sale-proceeds rateably. Held, in a suit by the Collector 
to contest the order and to recover from the defendant, in the pauper suit, 
the amount paid to him out of the sale-proceeds, that he was entitled to 
recover, as the Crown was entitled to be paid first, out of the proceeds of 
such sale, the amount of the Court-fee the plaintifi in the pauper suit 
would have had to pay, if be had not been allowed to sue as a pauper. GUL- 

zARi Lal V. THE Collector of Bareilly, i A. 596=2 Ind. Jur. 722. 459 

(2) Execution of dea-ce—Distribution of sale proceeds—Claim for Court-fees— 

Prerogative of the Crown. —When the same property is attached and sold, 
at the instance of the Collector for recovery of Court-fees in a pauper suit, 
and at the instance of a lien-holder, the former is entitled, as representing the 
Crown, to be paid first, out of the sale proceeds, the amount of Court-fees due 
in connection with the pauper suit. The principle that the Government 
takes precedence of all other creditors is not liable to an exception in the case 
of lien-holders. THE COLLECTOR OP MORADABAD v. MUHAMMAD DAIM 
KHAN. 2 A. 196 ... 684 

(3) Paupet petition Payment of Court-fees by petitioner—Institution of suit — 
Limitation Transfer of suits from one Sudder Court's jurisdiction to an¬ 
other C.P.C., 1S59, S. 23. —When a person, being a pauper, petitions to 
sue ill forma patiperis and afterwards, pending enquiry into his pauperism, 
obtains funds and pays the Court-fees required for his suit, and his petition 
is, on such payment, numbered and registered as a plaint, his suit must 
be deemed to have been instituted from the date when he filed his pauper 
petition, and not when he paid the Court-fees; and limitation for the suit 
runs against him only up to the former date. 

Although S. 13 of theC.P.C., 1859, empowers a Sudder Court to give authority 
to a subordinate Court, with the concurrence of another Sudder Court to pro¬ 
ceed with a suit for immoveable property, situate in districts within the 
jurisdiction of both, there is no power given by the act authorising a Sudder 
Court to transfer a suit brought in a Court subordinate to it to a Court sub¬ 
ordinate to another Sudder Court. 

Have two Sudder Courts acting in concurrence power to make such a 
transfer ? STUART SKINNER nfias NAWAB ' MiRZA v. WILLIAM OBDE, 

2 A. 241=4 Saraswati’s P.C.J, 31 = 6 I.A. 126=4 C-L.R. 331 = 3 Sutb. 

P-C.J. 627 ... 685 

(4) Failure to pay Court-fee for summons to additional defmdants-Bismissal of 

suit-C.P.C., 1859,S.nO—AciXXlIIofmi. Ss.5 and 7-C.P.O.. 1877, 

6 . 99.-The irregular dismissal of a suit, as against the defendants, by an • ' 

order purporting to be made under S. 110 of the C.P.C., 1859, on a day 
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previous to tbe beating, on the ground of the failure of the plaintiff to 
deposit the tolobana required for summoning certain persons proposed to be 
made additional defendants in tbe suit, could not preclude tbe plaintiff 
from instituting a fresb suit. GuLAB DAI v. JlWAN RAM, 2 A. 318 ... 773 

Court fees Act (VII of 1870). 

(1) Ss. 3 Ic), 12 and Sch. II, Art. 17 (tii)—5uif for declaratory decree—Conse^ 
quential relief—Decision of qiiestions relating to valuation —Appeal.—S, 12 
of tbe Court Fees Act prohibits appeals on questions relating to valuation 
for tbe purpose of determining tbe amount of a fee- But when the question 
is whether the appellants were right in paying a fee, and under what class 
of cases their suit or appeal falls for the purposes of the Court Fees Act, 
this prohibition has no application, and tbe appeal is maintainable. 

The plaint in a suit by a person, whose claim to attached property has been 
disallowed under S. 246 of tbe C.P.O-, 1659, to establish or to declare his 
right to such property, may be brought on a stamp of Rs. 10, and need not 
be stamped according to the market or other value of the property. CUUNIA 
V. Ram Dial. 1 A. 360=1 Ind. Jur. 851 ... 274 

(2) S. 7 (iii), Sch. II, Art. 17—Suit/or declaration of righi—Suit to set aside order 
under S. 246, C.P.C., disallowing claim to property attached—Consequential 
relief.—K suit for a declaration of plaintiff’s proprietary right to certain 
moveable property in bis possession, which has been attached in execution 
of a decree, and for setting aside the order of tbe Court disallowing bis 
olaim thereto, can be brought on a stamp of 20 Rupees, and need not be 
stamped according to the value of the property attached. GULZARIMAL v. 

JADAUV RaI, 2 a. 63 — 600 

(3) 8.7 (iv), Sch. II, Art. 17 (iii). See DECLARATORY Decree, 2 A. 869. 

(4) 5. 17 —Meaning of expression “ distinct subjects.”—The expression ‘‘ Distinct 
subjects ” ill S. 17 of the Court Fees Act means distinct causes of action or 
distinct kinds of relief. CHAMAILI Rani v. Ram DaS, 1 A, 552 = 2 Ind. 

Jur. 836 ••• 433 

(5) S. 17— Distinct subjects.—The words, “distinct subjects,” in S. 17 of the 

Court-Fees Act, 1870, mean “distinct and separate claims or causes of action” 
in single and separate suits, which for the purpose of jurisdiction or conve¬ 
nience of procedure, may be united in one suit. MUL CHAMD v. Sh3 
CHARAN LAL, 2 A. 676 1098 

(6) Ss. 17, 28, 11, 7, els. (i) arid {ii)—Distinet subjects-Document improperly 
stamped-Fower of High Court to levy deficient Court-fees.—A suit for pos- 
session of a bouse, for house-rent up to the date of euit and for future house- 
rent, embraces “ distinct subjects” within the meaning of 8. 17 of the Court 
Fees' Act, 1870, and the plaint and the memorandum of appeal in it are 
chargeable with the aggregate amount of the fees, to which separate suite for 
tbe different causes of action brought separately would be liable. 

Where a document has been received in the lower Courts without being properly 
stamped, and the deficiency ie detected in the High Court, that Court can, 
under 8.28 of the Court Feee Act. direct that it should be properly stamped. 

A claim for future rent is governed by 8.11 of the Act and not by cle, land II 
of 8. 7- (SPAHKIB, J.) 

A claim for future profits is governed by 8. 7, cl. 1, and 8.11 of the Act. (OLD- 

PllEliD.J.) CHEDI LAL V. KIBATH OBAND. 2 A. 682 ... 973 

Court of W,$rd8i, . 

See A0!5 XXXV0F 1968. 1 A. 476*»2 Ind. Jor. 864. t;. - j. 
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Court sale. 

See Civil Procedure Code (Act VIII of 1859). i A. 400=2 Ind. Jut. 66. 
Creditors and Debtors. 


Agreement between, See ARBITRATION, 2 A. 173. 

Criminal Procedure Code, Act X of 1872. 

(1) Ss. 4, 296—" Sessions case," vieanina of—Ss. 457, 380, I.P.C.—Held by the 
Full Bench {Spankie and Oldfield, JJ., dissenting) :— A “ Sessions case ” in 
S. 296, means a case exclusively triable by a Sessions Court. 

Where a Magistrate discharged an accused person under S. 457,1.P.O., and the 
Sessions Judge ordered the commitment of the accused to the Sessions Court 
on a charge under Ss. 457 and 380, I.P.C., held, that the Judge's order to 
commit the case to the Sessions Court was illegal, as the case was a Magis¬ 
trate’s case, and not one triable by the Court of Sessions only. THE 
Empress of India v. Kanchan Singh, i A. 413 

(2) Ss. 4, 297—Judicial proceedings—High Court's potversof revision.—Where, 
on the acquittal of the petitioners on a charge of murder, and during the 
pendency of an appeal from the acquittal, they were arrested and brought 
before the Magistrate who ordered the detention of the petitioners in custody, 
until the decision of the case in appeal. 

Held, by Turner, C.J., that the proceeding of the Magistrate was not a judicial 
proceeding and the High Court had, therefore, no power under S. 297, to set 
aside the order. 


Held, by Pearson, J., that the Magistrate’s order, whether a judicial proceed* 
ing or not, was not such a proceeding within the terms of the definition 
contained in S. 4, and that the High Court could not, therefore, interfere 
with the order. 

Held, by Spankie and Oldfield, JJ., that the Magistrate's proceeding should be 
held to be a judicial proceeding and the High Court had, under S. 297, the 


power to interfere. QUEEN v. Gholau ISMAIL, 1 A. 1 

(3) Ss. 36, 270, 271 Confirmation by Sessions Judge of cmiviction by Deput 
Coinntissioner Appeal. —Where a conviction passed by a Deputy Commi: 
sioner, acting under S. 36, Grim. Pro. Code, is confirmed by a Commissione: 
having the powers of a Sessions Judge, to whom the former is subordinati 
it is doubtful whether an appeal lies to the High Court. In accordance wit 
the practice of the Allahabad High Court, such an appeal was admittec 

Empress op India v. Nadua, 2 a. 53 

(4) Ss. 37, 46S-Subordinate Ufagistrates of District, to whom subordinate ft 
purpose of S. 468.—Held by the Pull Bench {Oldfield, J., dissenti 7 ig).~Tt 
Court of a subordinate Magistrate is subordinate to the Court of tb 
Magistrate of the District in the matter to which S. 468 relates. Therefon 
a Sessions Judge is not competent to order the prosecution of a person ft 
givin„ false evidence, when the Magistrate of the first class, before whoi 
the offence has been committed, has refused the sanction. Such powei 
vest in the Magistrate of the District. In THE MATTER OF THE PETITIO 
OF GUR DaYAL, 2 A. 205 


(5) Ss. 44, 296 Discharge of accused person —Sessions Judge suggesting a revival 
of proceedings-Commitment-Penal Code, Ss. 363, 417, 420.—Where, on 
the acquittal of an accused person charged under S. 417, I.P.C., the Sessions 
u ge forwarded the record to the District Magistrate, and suggested that he 
should direct the Subordinate Court to inquire into any offence, which the 
evidence on the record showed to have been committed, other than that in 
respect of which he was discharged, and the Magistrate committed the 
accused to the Sessions upon charges under Ss. 363. 420, I.P.C., held that, as 
there was nc “direction to commit.” that is to say, to send the discharged 
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Criminal Procedure Code, Act X of 1872— [Continued). 

person at once to the Sessions Court without farther enquiry, the Sessions 
Judge’s suggestions were not contrary to S. 296, Crim. Pro. Code, and the 
commitment could not be impeached. EUPRCSS OF INDIA v. BHUP Sinqh, 
2 A. 570 

(6) Ss. 149, 272 —Person under arrest -pending appeal—Admissibility of his 
evidence against persons concerned in the same offence.—Per Stuart, C.J.— 
Where a person accused of an offence was discharged by the Sessions Judge 
and was re arrested by the ^lagistrate pending an appeal from the acquittal 
to the High Court, and before the appeal was admitted, held, that the 
re-arrest was lawful and absolutely accessary in the interests of justice, and 
bis statement, after his rc-acrest, .aad pending his appeal, was admissible in 
the trial of another person who was arrested subsequently to the arrest of the 
former as being concerned in the same offence. 

Per Spankie, J.—.Assuming that the re-apprehension after an acquittal and 
on the same charge was unlawful, his statement and evidencs although 
admissible, was not such evidence, as the Court would place much reliance 
upon. If his re-arrest was lawful, he was in the position of an accused 
person and the Magistrate should not have examined him as a witness in 
the trial of the other accused. EMPRESS OF INDIA v. KARIM BaKHSH, 
2 A. 38G 

(7) S. Ibi—Charge of adultery—Compounding of offence—Penal Code, S. 4S7.— 
Where, after the conviction by a Sessions Judge of a person charged with 
adultery, and during the pendency of the appeal in the High Court, the 
complainant who had taken his wife back to live with him. bad asked the 
High Court to bo allowed to compound the offence, held, that the sanction 
for compounding could not be given at that stage of the proceeding. 
EMPRESS OF INDIA v. THOMPSON, 2 A. 339 

(8) Ss. 214, 221 —Enquiry by Magistrate of case triable by Court of Sessions — 
Annulling conviclion—Commilment on same evidence.—Whore, on appeal, 
the Sessions Judge annulled the conviction and sentence passed upon a 
person chargoi with aii offence exclusively triable by a Court of Session, the 
subsequent committal of the accused to the Sessions was not vitiated, because 
the Magistrvte committed him on the evidence given before him at the 
trial, inasmuch as the mere conviction and sentence were sot aside and not 
the proceedings held at the trial. EMPRESS OF INDIA v. ILAHI BAKHSH, 
2 A. 910 

(9) S. 2 J5—Discharge, ioithout examining all prosecution witnesses.—hu accused 
person shall not be discharged unless the Magistrate has examined all the 
witnesses named for the prosecution. EMPRESS OP INDIA v. KASHI, 2 A 
447=4 lod. Jur. 582 


(10) Ss. 218, 351. See PENAL CODE, 2 A. 253. 

(11) Ss. 228 , 233 -Simmary trial-Record in appealable cases-Defeclive record 
—Duly of appellate Courl.-K Sessions Judge should not quash a conviction 
in a summary trial, on the ground that the substance of the evidence was 
not embodied in the Magistrato’e judgment. If the Judge found it impossible 
to dispose of the appeal because of such defect, be should have required that 
officer to^repair the defect in bis judgment, by recording a judgment m which 
the substance of the evidence should be fully embodied and. if necessary, 
re-examining the witnesses for that purpose, or to have ordered a re-trial with 
that view. EMPRESS OP INDIA v. KABAN SINOH, I A. 680-2 Ind Jur. 864. 

(12) 8 H9-Scope-Eoidence Act. Ss. 30 and 33-Sesswnslrtal-Eoidence given 
aiprelimina% enquiry, admissibility of-StaUment by co-nW.-a. 249 
is intended to provide for the contingency that may anse. when a witness. 
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who is produced before the Court of sessions, holds back infonnation and 
evidence and tells a different story to that which he gave in the preliminary 
enquiry before the Magistrate. 

It is only in extreme cases, of expense or delay that the personal attendance 
of a witness should be dispensed with, and bis evidence given in the preli¬ 
minary enquiry referred to. 

The statement by an accused, being jointly tried with others, should not be 
taken into consideration against such other persons, if the person making 
the statement entirely deprecates any guilty knowledge and seeks to clear 
himself at the expense of his co-prisonecs. EMPRESS OF INDIA v. MULU, 
2 A. 646 = 5 Ind. Jur. 263 

* * * 

(13) Ss. ^75, 297—Arrest pending appeal.—kket the admission of an appeal 
from acquittal by the High Court, the Court can order the arrest of the 
accused pending the appeal. Empress OF INDIA v. MANOU, 2 A. 340 ... 

(14) Ss. 272 , 297 High Court s powers of revision—Private prosecutor, right of, 

to move it, on acguiital.—lt is competent for a private prosecutor to apply to 

the High Court, in the case of an acquittal, to exercise its powers of revision. 

IN THE MATTER OF THE PETITION OF SUNHO v. DURGA PRASAD. 2 A. 
443 

• • • 

(15) Ss. 2S3, 300—Omission to take the opinion of the assessors. —The omission to 
take the opinion of the assessors, in a sessions case tried with their aid, is, 
although a serious irregularity, not a ground for the revisional interference 
of the High Court, if it has not affected the conduct of the prosecution or 
prejudiced the prisoner in his defence. In THE MATTER OF THE PETITION 
ofNarain Das, i a. 610 

(16) Ss. 288, 297, See ACT XI OF 1872, 2 A. 218, 

(17) S. 296-Reference to High Court fey Sessions Court.—k Judge should not 
suspend the conclusion of a trial which had already been commenced, and in 
which the assessors have given their opinion, for the purpose of making a 
re erenee to the High Court on a question of law that has arisen in the course 

of it. Empress op India v. Bhup Sinch, 2 A. 77i 

of th4 High Cmrt.-Per 

f • 1 ‘11 that an accused person has been acquitted on 

na , wi not opeiate to take away the general powers of revision of the 

^ igh Court, when there has been a material error in any judicial proceeding 
in the case, 

fi'Cquittal does not preclude revision under S. 297, Or. P. 


acquittal on the merits, and wht 
an accused person has been acquitted, because the Court by which he has be 

dofbt f Z Zn to prove his guilt beyond reasonal 

- -“Patent for the High Co« 

'’Tro“a.r 

revise an order of ’ ^ “ °° High Court 

U slethl tha “°"u K -id--- Unless the 

lerenoe under the hrst paragraph of S. 297 is barred. 
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(19) S.aO?—Separate offences—Offences of fabricating false evidence and volun¬ 
tarily assisting tJi fiisposinj; of stolem property—Penal Code, Ss- 192, 193, 
414. —Where the accused voluntarily assisted in concealing, or disposing of, 
or making away with stolen property, and was also found to have concealed 
it in the field of an enemy of bis, with a view that it might be found there and 
that he might be apprehended and charged with theft, held, that the Magis* 
tratc acted properly in convicting and punishing the prisoner for the two 
separate oflcnces of fabricating false evidence under S. 192, I.P.C., and of 
voluntarily assisting in disposing of stolen property, under S. 414, I.P.C. 
EMPRESS OF India v. Rameshar Rai, l A. 379 = 1 Ind. Jur. 743 

(20) S. 297—High Court—Powers of reuistou.—The High Court is not precluded 
from the exercise of the powers of revision in a case where there has been a 
conviction on evidence which has received no sifting, and which in many 
respects is so transparently false that, if it had been at all tested, its falsehood 
could not have escaped notice. EMPRESS OP INDIA v, MURLI, 2 A. 336 ... 

(21) S. 297—Revisional powers of the High Court—Penal Code, Ss. 299, 304, 
321. 323 —Murder—Intention.—Ube High Court exercised its revisional 
powers by taking judicial notice of a letter from the Government enquiring 
“ whether in the opinion of the High Court the judgment of the Magistrate 
was legal and equitable” and by disposing of it under S. 297, Crim. Pro. 
Code. 

Where a person, irritated by the lazy and inefficient manner in which the 
punkba cooly was managing the punkba, gave him some blows, and the 
cooly died of the injuries he had received, held, that as the evidence in 
the case showed that the blows were not heavy or severe, and that the 
spleen of the deceased was in a very diseased condition, the accused could 
not have had in view the cooly's death as a probable or even possible conse¬ 
quence of his acts, and that he was guilty only of hurt under S. 323, 
I.P.C. EMPRESS OF INDIA V, POX, 2 A. 522 

(22) S. 309 —Effect of the section on S. 65, I.P.C.—Act VIII of 1673, Canal 
4cf-—The provisions to 8. 309. Crim. Pro. Code, do not extend the period of 
imprisonment that may be awarded under the provisions of S. 65. I.P.C. 
They only regulate the proceedings of Magistrates whose powers are limited. 
S. 309, Crim. Pro. Code, makes Ss. 64 and 65 of the Indian Penal Code 
applicable, not only to offences punishable under that Code, but to offences 
punishable under any law in force for the time being, and, therefore, appli¬ 
cable to offences punishable under the Canal Act, VIII of 1873. EMPRESS 
OF India v. DABBA, l a. 461 = 2 Ind. Jur. 322 

(23) 8 . 314 -Conviction for several offences-Term of imprisonment.—S. 314 
limiting the Magistrate's powers of punishment for several offences to twice 
the amount which he is, bv bis ordinary jurisdiction, competent to inflict, 
applies to "one trial” for more offences than one. 

•’ In a case where there is not one indictment containing different counts on the 
same facts, but separate and distinct cases in regard to the facts themselves, 
the evidence and the procedure, held, that the trials constituted separate 
trials notwithstanding the fact the judgments in the several cases were 
delivered on one and the same day, and the Magistrate's power of punishment 
was not limited to twice the amount, which he was, by his ordinary juris- 
diction, competent to inflict. IN THE MATTER OF DAULATIA AND 

ANOTHER, 3 A. 305 

( 24 ) 8s 314 462, 454, 455 -Trial for more offences than one-Convktion- 
Penal Code, S. 7i.-Where, in the course of one and the same transaction, 
anaooused ^r^n appears to have perpetrated several acts, directed to one 
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Criminal Procedure Code, Act X of 1872 —(Continued). 

end and object, which together amount to a more gerious offence than each 
of them taken individually by itself would constitute, although, for pur- 
poses of trial, it may be convenient to vary the form of charge, and to 
designate not only the principal but also the subsidiary crimes alleged to 
have been committed, yet in the interest of simplicity and convenience, it 
is best to concentrate the conviction and sentence on the gravest offence 
proved. Such a course was adopted in a case where the accused was charged 
under Ss. 3S0, 457. I.P.C., with one and the same offence, and was sentenced 
to three years’ rigorous imprisonment on the charge under S. 457, LP.C., and 

was acquitted of the offence under S. 380, EMPRESS OF INDIA v. AJUDHIA 
2 A. 644=5 Ind. Jur. 2G2 


(25) Ss. 344, 34.5, 347—Pardon to accused person—Evidence—Evidence Act 
S. 54.—Tender of p.irdon to a person concerned along with others in an offence, 
not exclusively triable by a Court of Sessions.and bis examination as a witness, 
are both illegal. And his statement would be irrelevant and inadmissible 
with reference to S. 344. Grim. Pro. Code, and S. 24, Evidence Act. 
Empress of India v. asghar Ali, 2 a. 260=4 ind. Jur. 250 

(2G) S. 390—Power of Sessions Court to admit a convicted person to bnif.—The 
Court of Sessions is not competent to make an order, under S. 390, direct¬ 
ing the admission ofa convicted person to bail, as a convicted person is not 

an accused person within the meaning of that section. QUEEN v Th.AKUB 
Parshad. 1 A. 151 

• • • 

(27) Ss. 418, 397, :i97, ^16—Discharge of person accused of receiving stolen pro- 
perty-Disposal of suck property-High Court's powers of revision-pro¬ 
clamation under S. 416-Judicial proceeding.—X Magistrate discharging a 
person accused of receiving stolen property, on the ground that the evidence 
was not sufficient, can make such order as he thinks proper for the disposal 

of the property produced before him, if he believes that the property was 

stolen. Before seeking the aid of the revisional powers of the High Court, 

recourse should be bad, in respect to applicaiions under S. 418, to the 

ordinary channel of reliel, e.g., by way of appeal lo the Sessions Court, if 
such relief is allowed by the law. 

under S. 416 

thfi I the meaning of S. 297 of 

that Act. EMPitESS OF LndiA V. NlLAM.48 BABU, 2 A. 276 

Midci-S. 193, Penal Code, whether an 

tZ by the Full 

committed hpf!. oSence under S. 193. Penal Code, 

Cou EMPUPat T ■ “ 8iveu iu his oL 

Court Empress of India v. Kashmiri Lal, i a, 625 

m S ill r 301- 

30 S. 45G-See PENAL CODE, 2 A. 101. 

tim /“’■ “Sainsl public juslke-Jumdic- 

hrmseif eom ris committed is 

(32) TZ Z T ' Baksh, 1 A. 193 ... 

sanotiou given »/ superior Courts.-A. 

be dtfur'bed bv Cede, canuot 

of these Courts'^ th '’T'” ^^““tion is refused by one 

on g e'T" t B Courts of the dL.e- 

gtyen to them. Barkat-ullah Khan Eennie, i A. 17 
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Criminal Procedure Code, Act X of 1872—{Continued). 

(33) Ss. iCS, 460 n7id 470—Revenue Courts, whetJier Civil Courts —SancHw 
to prosecute — Sn7icfio}i, ichen can be applied for.—Meld by the Pull Bench 
{Spank'ie, J., doubtvig):—A Revenue Court is a Civil Court within the mean* 
ing and intent of Ss. 4GS, 4G9, Ct. P.C, 

A refusal by a Court of Revenue to give sanction to a prosecution under a mis¬ 
taken view of the law, aud under an impression that sanction was unneces* 
sary would not constitute a sanction. The words “at any time” in S. 4«0 
mean at any time during the trial, seeing that it is for the purpose of such 
trial, the sanction is required, and without it the trial could not .proceed, 
and that after conviction and sentence, there is nothing to follow for which 
sanction may be asked. EMPRESS OF iNDI.a v. S.\BSUKH, 2 A. 533 = 5 
Ind. Jut. 49 

(34) Ss. 4G8, 471, 472, 473 —Offences againsipublicjustice—Jurisdxcticm.—^. 473 
is not intended to include oSences, which under the Penal Code are classed 
as offences against public justice, in contradistinction tooffences in contempt 
of the Court's authority. But a Magistrate, before whom an offence under 
S. 19G, I.P.C., has been committed, may not, under S. 271, himself try the 
accused for that offence. Queen v. KULTARAM SINGH, 1 A. 129 

(35) Ss. 468, 471, 473—Trial for offences against public justice—Jurisdiction.— 
The only case where a Criminal Court cannot itself try an offence committed 
before it, is that described in S. 473, Grim. Pro. Code, which relates exclusive¬ 
ly to contempts of Court. A charge under S. 193, I.P.C., not being in con¬ 
tempt of Court, the Magistrate before whom the offence was committed may 
himself try the case. QUEEN v. JaGAT MaL, 1 A. 162 

(36) 8s. 471. 473—See PENAL CODE, 2 A. 405. 

(37) Ss. 472 and 297—Powers of conmiilnient of Coxirt of Sessions—Revisional 

powers CoitW.— Where a Sessions Judge directed the commitment 

to the sessions of a person, under S. 472. Grim. Pro. Code, for trial on 
charges under Ss. 193, 195, 211, I.P.C.. held, tha^t the order of commitment 
was not bad merely because it included the charge under S. 193,1.P.C.. an 
offence not exclusively triable by a Court of Sessions. 

Held by Stuart, C.J. {Spankie, J., doubting).-The High Court has power under 
S. 297 to set aside the commitment made by a Sessions Judge under S. 472, 
before the trial. EMPRESS OF INDIA v. LACHMAN SiNGH, 2 A. 398 

(38) S. 489 —Security to keep the peace on conviction for criminal intimidation 
-^Penal Code, Ss.503, 506.-VpoR a mere conviction under Ss. 503, 506, 
l.P-C., the accused person cannot be called upon under S. 489, Crim. Pro. 
Code to find recognizances to keep the peace. EMPRESS OP INDIA v. 


RAQHUBAR, 2 A. 351 

(39) Ss. 504. 505—See ACT VI OF 1964 (WHIPPING), I A. 666. 

(40) S. 506 -Security for good beluiviour-Suit for money deposited by accused 
with surety-unlawful consideralicn-VQid agreement-Contracl Act (IX 

of 1872) Ss. 23, . 24 .—Where a person, called upon under the provisions of 
the Or. P.C.', to furnish security for his good behaviour, deposits the amount 
of the security with his proposed surety who thereupon stands surety for 
the former, the depositor cannot recover the amount from the surety even 
after the period fixed in the bail bond had expired without any act being 
done by the person bound over so as to entail the forfeiture of the bond; for 
it is obvious that, under the circumstances, the consideration for the agree¬ 
ment is unlawful, the responsibUity undertaken by the surety being only 
nominal and calculated to defeat the object of the law in requiring security 
foe good behaviour. . FATEH SiNOH v. 8ANWAL SINGH, 1 A. 751 
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Criminal Procedure Code, Act X of I872~(Co}u:luded), 

(41) S. 506—Security for good behaviour.—S. 506 solely relates to the calling 
upon persons of habitually dishonest lives and in that sense “desperate and 
dangerous,” to find security for good behaviour as a protection to the public 
against a repetition of crimes by them, iu which the safety of property is 
menaced, and not the security of person alone is jeopardised. A person 
merely guilty of acts of violence could not be ordered to furnish security 
for good behaviour. Empress OF India v. Nawab. 2 A. 835 

(42) S. 521—See ENCROACHMENT, 1 A. 249. 

Criminal Trespass. 

See Penal Code. 2 a. 465. 

Cross-decrees. 

See Civil Procedure Code, 1877. 2 A. 91. 

Cross suits. 

See Civil Procedure Code. 1877. 2 A. 866. 

Crown. 


(1) British terrilorjj in hidia-Poicer of the Croxon to cede-Forxn or vumner 
of graxit of cession Jurisdictioxi of British Ixidian Courts over ceded territory 
The Crown is competent to cede territory in its Indian dominions, to a 
foreign prince or a feudatory chief, without the intervention of Parliament. 
The prerogative of the Crown is exercised with the advice and through the 
agency of the responsible ministers of the Crown. Where it is shown that 
a cession of territory was effected by the Government of India, that it was 
accepted by the Secretary of State, as fulfilling instructions conveyed to the 
Government of India, and that it was approved by Her Majesty’s Govern¬ 
ment, there is sufficient evidence of a cession by the Crown of such 
territory. 

Whether there has been a cession in sovereignty is a question of fact to be 

decided, not merely by the form or language of the documents, by which 

the grant or cession was made, but also by a consideration of other facts 

and circumstances, tending to show the nature and effect of such grant or 

ces^ioQ. 


The Courts of British India have no jurisdiction over property in ceded terr 
tory; they cannot, therefore, order the sale of lands situated in such ten 
■ ^achmi Narain V. Raja Partab Singh, 2 a. i 

(2) Prerogative of, See CoURT-FEE, 2 A. 196. 

Custom. 

(1) Construction—A custom is a rule which, in a particular family or in a part 

cu ar istrict, has, from long usage, obtained the force of lawi It mu 

be ancient, certain, reasonable, and, being in derogation of the general rul 

ac construed strictly. HuRPURSHAD v. SHEO DYA; 

( 9 ) V -A ' 55 = 3 I-A- 259 = 3 Saraswati’s P.C.J, 611 . 

2 Evidence of-to be definite, See CLAIM, I A. 440. 

3) Requisites of valid, See ACT XIX OP 1873, 2 A. 49 

t I'"’"' ' Sar'. P.CJ. 93 = 7 I.A. 63. 

d buth. P.C.J. 704. 

(5) See Pre-emption, 1 a. 563 and 1 A. 567. 

Cyprus. 

Offence committed by Native Indian British subjects in, See ACT XI OP 1872 

Damages. 

W post diem-Where a bond for tho re-pa,meat ( 
interpRf fh certain time, does not contain any stipulation as t 
erest after the time fixed, such interest ehould be treated as damagei 
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Damsges — {Concluded). 

and, in the absence of lackea or unreasonable delay on the pact of the plaintifi 
in bringing bis suit, could be awarded on the basis of the rate stipulated for 
in the bond. JUALA PRASAD v. KHUUAN SiNGH, 2 A. 617=5 Ind. Jur. 
154 

(2) See, also. Act XV of 1859, 2 A. 368. 

(3) Suit for, See LIMITATION ACT, 1877, 2 A. 354. 

Death. 

See EVIDENCE ACT, 1 A. 53. 

Debt. 

See Limitation, 1 A. 6S3. 

Declaration. 

(1) Suit for, of right. See COURT PEES ACT, 1870, 2 A. 63. 

(2) Suit for, that a legally invalid document is not genuine, See DOCUMENT, 

1 A. 622. 

Declaratory decree. 

(1) Ohjection to—in secoml appeal.—lo a suit merely fora declaration of right, 
where the first appellate Court orders the plaintiff to pay up the full 
amount of Court-fees as for a suit for possession (without, however, the 
suit being amended) and eventually gives him a declaratory decree, an 
objection by the defendant to the maintainability of a merely decl.aratory 
suit, cannot be allowed in special appeal. SARASUTI v. JlANND, 2 A. 134. 

(2) Conse(iucntial teliej—Court-Fees Act, S‘ 7. cl. 4, Sch. II, Art- /7, (iii)“Under 
the Court-Fees Act, the valuation of the relief sought rests with the plaintiff, 
and not with the Court. In a suit for a declaration of right to certain pro¬ 
perty and for the removal of an attachment of such property in execution 
of a decree, in which possession is not sought, the value of the relief claimed 
is not the market value of the property, and as, in such a suit, the declara¬ 
tion of the right claimed necessarily carries with it the consequential relief 
sought, the value of such relief is merely nominal. OSTOCHE ti. HARIDAS, 

2 A. 869 

(3) Suit for. See COURT FEES ACT (VII OF 18701, 1 A. 368 = 1 Ind. Jur. 851. 

(4) See HINDU Law (REVERSIONER). I A. 371 = 1 Ind. Jur. 742. 

(5) See Privy council, l A. 688=2 C.L R. 193=61. A. 87=3 Suth. P.C.J. 529 

= 3 Sar. P.C.J. 807. 

Declaratory suit. 

Consequentuil relUf-Suit to establish right toattad^d property-C.P.C., 1877, 

Q 253_ Court-Fees Act, 1870, S. 7, cl. 4 (c) and Sch. II, Art. 17, III. A 

suit under S. 283 of the C.P.C., by a plaintiff in possession of immoveable 
prooerty. attached in execution of a decree, for a declaration of bis right 
thereto and " for protection of such property from sale” is one claiming 
consequential relief; the plaint or memorandum of appeal in such a suit 
must, therefore, be stamped under B. 7. cl. 4 (c) and not under Sch. II, Art. 17. 
UI of the Court-fees Act- RAM PbasAD v. Sukh Dai, 2 A. 720 

Decree. ., „ , 

(1) SaU of decree char,ir.g Uird-Sale 0 / im^e^ble froper y-Prceedure- 
rvr Atl mioimo, S». 235, 553.-The sale, m execution proceedings, 
of a deiitee charging lands for its satisfaction, held by the judgment-debtor. 

is a sale of an interest in immoveable proi^rty. 

Sales in execution proceedings, of decrees charging lands, are governed by he 
wovisions of the O.P.C.. relating to sales of immoveable property. 
MusZat BHAWA.I KVAB GCLAB BA., 1 A. 8«-l Jar. 704 ... 


Page 


948 ' 


623 


1100 


1012 


973 


lii 


general index. 


Decree— (Concluded). 

12] Directing payment by instalment?—Discretion, See CIVIL PROCEDURE 
CODE. 1859. 2 A. 129. 

(3) Proceedings under, barred, See Civil PROCEDURE CODE (ACT VIII OP 
1859). 1 A. 350. 

(4) Contents of, See Civil Procedure Code, iS 77. 2 A. 342 and 2 A. 345. 

(5) Several claims in one suit—Final, of appellate Court, See LIMITATION, 

1 A. 508. 

(6) Conditional, in pre-emption suit. See Pre-emption, 1 A. 291 and 1 A. 293 

= 1 Ind. Jur. 410. 

(7) Sec APPEAL, 1 A. 266. 

(8) See Execution of decree, l A. 456 = 2 Ind. Jur. 260. 

(9) See LIMITATION, 2 A. 443 = 4 Ind. Jur. 580. 

(10) See Limitation act. 1871, l A. 510 = 2 Ind. Jur. 499. 

(11) See MONEY-DECREE. I A. 446. 

(12) See Pre-emption, i A. 132. 

(13) See SMALL CAUSE COURT, 1 A. 624. 

Decree-holder. 

Eights of, See CIVIL Procedure Code (act VIIIof 1859). 26 W.R. 82= 

3 Suth. P.C.J. 330 = 3 I.A. 241 = 3 Sar. P.C.J. 648. 

Documents 

Legally invalid dncumeHt-Snit for declaration that it is not ge7iuine-Reason- 
able apprehension of injur7j.—Where a document is not legally valid or ad¬ 
missible for the purposes for which it is apprehended that it may be used, a 
suit will not lie for a declaration that it is not genuine, as there cannot be 
said to be a reasonable apprehension of injury from the document. SHIB 
LAL V. HIRA LaL, 1 A. 622 

• • • 

Dwelling place. 

See Civil Procedure Code (act viii of 1859). i a. si. 

Encroachment, 

Public thoronghfare —Suit to remove encroachment—Maintainability—Cr.P.C., 
ActXof l8?i\ S. 521.—A suit to remove an encroachment on a public road or 
thoroughfare cannot be maintained without an allegation of special injory. 
k.arim Baksh V. Buddha, i a. 249 

Equity of redemption, 

see TOPTION, 3 Suth. P.C.J. 637 = 6 I.A. 145 = 4 Sar. P.C.J. 17=5 C.L.E. 
Estoppel. 

(1) B“naflaepurrteere/Gorm»«..(paper-rrans/er-Sea/«/« 

him bv S \ Government papers transferred to 

leatrc ' et T.rf»«orher 

Pllt'ia is ir of the seal. Where a 

his brother he ° ‘ke notes under such circumstances by 

haveTcouiesc d P-^““od to 

Mir^a AHa "' In ' '“P-^Mng the sale. 

MIRZA AHMED ABB.AS KHAN v. SAH MUTHRA DASS. 3 Suth. P.C.J. 

(2) See Talukdars, Bal. 105 
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Estoppels in pais. 

Equitable ealoppels—'Acquicscence—Wliat constitutes.—The equitable doctrine of 
laches nod acquiescence is applicable to suits, for which a period of limita¬ 
tion is prescribed by the Limitation Act. Mere delay doe.s not constitute 
acquiescence. There must be, on tbeone side, conduct or language,inducing 
a reasonable belief that a right is foregone, and on the other, good faith 
and ignorance of facts. UdA Begam v. IMAM-UD-DIN. 1 A. 82 

Estoppel (by plea). 

See Fraud, i A. 403. 

Evidence. 

(1) Reception iu evidence of xinstamped pro-note—Irregularity not affecting Oie 

merits — Appellate Court's powers.—Tbe reception in evidence of an unstamp¬ 
ed pro-note is an irregularity not affecting the merits. Such an irregu¬ 
larity does not justify an appellate Court in reversing the decree of the Court 
of first instance. AFZAL-UN-NISSA v. Tej Ban, 1 A. 725 ... 518 

(2) See ACT XXVI OF 1866, 3 Suth. P.C.J. 82. 

(3) See Criminal Procedure Code, 1872, 2 A. 386. 

(4) See Execution of decree. Bal. 430=5 C.L.R. 308. 

(5) See Practice AND PROCEDURE, 3 Suth. P.C. 304 = 26W.R. 55 = 31. A. 259= 

3 Sar. P.C.J. 611. 

Evidence Act. 

(1) S. 24, See CRIMINAL PROCEDURE CODE, 1872, 2 A. 260=4 Ind. Jur. 250. 

(2) S. 30—Confession by one of several co-accused.—Although the law allows a 

Court to consider statements made by accused persons when dealing with 
the case against other accused persons, who are tried with them, a convic¬ 
tion based on such evidence only, without corroboration on a materhl point, 
is not proper. EMPRESS OF INDIA v. BHAWANI, 1 A. 664; and 1 A. 676 ... 512, 619 

(3) S. 30—Evidence ofco-accxised. admissibility o/.—The test which S. 30 of the 

Evidence Act intended should be applied to a statement of one prisoner pro¬ 
posed to be used in evidence as against another, is to see whether it is suffi¬ 
cient by itself to justify tbe conviction of the person making it of the 
offence for which ho is being jointly tried with another person or persons 
against whom it is tendered. To use a popular phrase, the confessing 
prisoner must tar himself and tbe person or persons he implicates with one 
and the same brush. EMPRESS OF INDIA v. GANBAJ, 2 A. 444 = 4 Ind. 

Jur. 581 - 853 

(4) Ss. 30, 33, See CRIMINAL PrODEDURE CODE, 1872, 2 A. 645=5 Ind.Jur. 263. 

(5) Ss. 35, 48—Proof of special custom—Village administration-papers, admissi¬ 

bility of.—On the question of the existence of a special custom in tbe 
Baheulia clan in Oudb excluding daughters from inheritance, the wajib-ul- 
are or village administration papers, directed to be made by Reg, VII of 1822 
and ascertaining and recording usages of the bind of the custom in question, 
were properly received in evidence under S. 35 of tbe Evidence Act, though 
they had been prepared by the Settlement Officer’s subordinates and not by 
himself as required by the Regulation. 

Smble. Even if such papers were to te treated only ss tbe recorded opinions 
of those likely to know the custom, they would be admissible in evidence 
ondoE 8. 48 of the Act. RANI LEKBAJ KUAB v. BABOO Mahpal Sinoh, 

6 0. 744 = 3 Suth. P.C.J. 704=7 LA. 63=6 O.L.B. 593=4 Saraswati’s 

P.C.J. 93 - 878 
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Evidence Act— {Continued). 

(6) S. 92, See BILL OF EXCHANGE. 2 A. 598 = 5 Ind. Juc. 167, 

(7) Ss. 92, 95—See CIVIL PROCEDURE CODE, 1977, 2 A. 832. 

(8) S. 93, See CONTRACT ACT, 1 A. 275. 

(9) S. 108—Hindu Lav)—Missing person—Presumption of death—Act VI of 1871, 
S.24.—lt is only when the devolution or succession to the property of a 
missiuR Hindu (or Mahoraedan) is in question, that the Hindu and Maho- 
medan Law of presumptions as to the death of a missing person may have to 
be applied with reference to S. 24, Act VI of 1871. But, when a suit is bya 
reversioner for a declaration or for the avoidance of an alienation of property 
in the possession of the present heir, the provisions of S. 108 of Act I of 1872 
will apply. Parameshar Rai v. Bishesavar Singh, 1 A. 53 

(10) S- 108—Mahomedan Laiv—Missing person—Bengal Civil Courts Act, 
S. 24.—It) a suit, between Jlahomedans, to enforce a right of inheritance, 
the Mahomedan Law must form the rule of decision (Bengal Civil Courts 
Act, S. 24). The question, whether a missing person is alive or dead, arising 
in such a suit, must be decided with reference to the principles of Mahomedan 
Law on the subject, and the Evidence Act has no application. 

Per Stuart, C./.—Under the Mahomedan law, inheritance to the property 
or share of a missing person cannot open, but must remain in abeyance, 
until ninety years have elapsed since his birth, or until his death is proved. 

Per Pearson, J., and Spankie, J.—Where a person is missing, at the time 
when be has a right to inherit, bis heir cannot hold bis share either as heir 
or as trustee. H.AS.AN ALI v. Mahrb.\N, 2 A. G25 

(11) S. 110, See Redemption, i a. 194. 


(12) S. 115 Estoppel Award Bind7i Law—Disqualified heir — Inheritniwe. - 
S. 115 of the Evidence Act embodies the ruhof English law on the subject of 
estoppel. The doctrine of estoppel is based on a fraudulent purpose and 
fraudulent result. If, therefore, the element of fraud is wanting, there is no 
estoppel. There must be deception and change of conduct in consequence.” 

A person who is not a party to an award, is not bound by it, and cannot claim 
any benefit under it. An award which is manifestly against the law cannot 
deprive a person of his legal rights nor confer on him rights which the law 
does not give him. An award which decides a right of inheritance in favour 
of a person disqualified under Hindu Law, as against another person assent¬ 
ing to such award, cannot be construed into a gift by the latterto the former, 
for there could be no gift of property which is decided not to belong to the 
donor, A person, not a party to an award, cannot be said to be represented 

m it, by his brother who has been adopted into another family. GANGA 
SAHAI V. HiRA SINGH, 2 A. 809 


Execution of decree. 

(1) Irregularity-Sak-Continued execution of earlier reversed decree even after 

^.(fect passed—Not an irregularity prejudicing judg- 
vtent.debtor-C.P.C., Act VIII of 1859, S. 257.-An irregularity in e.ecu- 

ion procee mgs, which did not prejudice the judgment-debtor, does not 
vitiate a sale. 


Where e«out,on was taken out on nu earlier decree in appeal (which was a 
wards reversed) and continued oven after a dnal appellate decree was par 

slid ateTr. ' ’'■.T ‘I’'’ i'>agment.del 

Bdd also, that a sn.t by the judgment-debtor to set aside a sale unde. 

maintainable ■ 

reference to Act Vni of 1859, S. 259. GBAZI v. Kamb BAKSH, 1 A. 
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Execution of Decree—iContimied). PAGE 

(2) Sale in execution of decree—Right of auction-purchaser to recover purchase- 
money on sale being set aside—Fraud on the part of decree-holder—Fraud on 
the part of axcction-purchaser—Minor — Claim for costs of suit. —In execution 
of a personal decree for money, a decree-holder fraudulently brought to sale 
the property of a minor. The minor brought a suit to set aside the sale 
and recovered possession of the property from the auction-purchaser. The 
latter sued the decree-holder for recovery of the purchase-money with inter¬ 
est, and the costs incurred by him in defending the suit brought by the 
minor. It was found that the auction-purchaser was neither a party to, nor 
aware of. the fraud on the part of the decree-holder; but it was also found 
that he has aware that he was purchasing the property of a minor, and that 
he did nob ascertain whether the sale was warranted by the terms of the 
decree. 

Held, by a majority of the Full Bench, that this knowledge and this omission 
on bis part did not disentitle him to recover the purchase-money from the 
decree-holder. Held, also, that he could not recover the costs incurred in 
defending the suit brought by the minor, as he ought not to have defended 
it, at any rate without obtaining a guarantee from the decree-holder for the 
costs to be incurred. 

Per Stuart. C.J.—T!ho.t under the circumstances, the auction-purchaser was 
guilty of fraud, at the least, of negligence in purchasing with notice that 
the property belonged to a minor, and in failing to ascertain whether the 
terms of the decree warranted its sale, and that, therefore, be could not 
recover. M.SKUNDI LAD v. KaunSILA. 1 A. 568 ... 444 

(3) Sale of immoveable property in—Decree-holders with liens -Right of priority. 

—Where immoveable property is sold in excculion of decrees declaring a 
lien upon it, the decree-holders have a right to be paid out of the sale 
proceeds, in the order of the priority of their claims, provided they have, 
before the order for distribution, taken out execution of their decrees against 

the judgment-debtor. MANIK SiNOH v, PARAS RAM. 1 A. 727 ... 525 

(4) Sale in Warranty of title.—In execution sales of rights and interests in 

immoveable property, the extent and nature of the interest of the judgment- 
debtor, as described in the revenue registers, are notified at the time of sale, 
but the descriptions so given are neither intended by the decree-holder or 
the officer conducting the sale, nor taken by the auction-purchasers, to con¬ 
vey any warranty of the correctness of the description of such interest or 
any warranty of the extent and nature of such interest. Where, therefore, 
in such a case, the sons of the judgment-debtor obtained a decree against the 
auction-purchaser for the recovery of their interests in the property sold, he 
could not. in the absence of fraud or misrepresentation on the part of the 
decree-holder, or anything to show that an express or implied warranty 
of title was given by him, maintain a suit against the decree-holder for the 
refund of the purchase-money proportionate to the interests in the property 
recovered from him. RAM Narain Sinoh v. Mahtab Bibi, 2 A. 828 ... 1066 

(5) Sale in, See LiS PENDENS. 1 A. 588. 

(6) Insolvency—Decree.right of purchaser under, to recover property deposited with 
creditors -Evidence—Burden of pr(wf.—k member of a firm of Native-Bank¬ 
ers which had become insolvent, with a view to protect his property from 
the general body of bis creditors, deposited, in March 1870, property to the 
value of Rs. 30,000 with the appellants, another firm of Bankers to whom 
he owed Rs. 1,500. The respondent who had a decree against him brought 
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Execution of Decree—iContimed). Page 

this property to sale in execution of his decree and purchased it. In a suit 
by the respondent for recovery of the property from the appellants who 
denied the deposit, held (affirming the decision of the High Court,} that 
the respondent was entitled to recover the property. DWARKA Doss v. 

Rai SITA RAM. Bal. 308 = 5 C.L.R. 430 ... 793 


(7) Execution of wrong decree—Acquiescence — Validity.—In execution of a 
decree, the judgment-debtor’s property was attached. Claims preferred to 
this property led to a suit by the judgment-creditor against the claimant 
and the judgment-debtor, which was decreed with costs. The judgment- 
debtor was declared not liable for costs. The amount due under the first 
decree having been partly satisfied by the judgment-debtor’s heirs in execu¬ 
tion proceedings taken under the second decree, held, that the balance of 
the first decree could not be recovered from them in execution of the second 
decree, and that no acquiescence in former illegal proceedings could render 
the illegal execution valid. BlNDA PRASAD v. AHMAD ALT, 1 A. 368 = ] 
Ind. Jut. 741 


( 8 ) Bival final decrees—High Court's decree—Privy CoxtneiVs decree—Execution. 

—Where there were two cross-suits for possession of the whole of an estate and 
one-third of the estate respectively, and the suit for the whole estate was 
finally decreed by the High Court, and the plaintiff put in possession, and 
the suit for the one-third share finally decreed for the opposite party by the 
Privy Council; held, in an application for execution by the holder of the 
one-third share, that the decree of the Privy Council can be executed, not¬ 
withstanding that it involved the disturbance of possession obtained by the 
claimant of the whole estate under the High Court’s decree, which had be¬ 
come final. The decree of the Privy Council in this case was later in date, 
and the claimant of the whole estate, should, if he desired to be secured in 
possession, have pleaded the deceee of the High Court in the cross suit, 
when the appeal in connection with the one-third share was before the Privy 
Council. UdaI Singh v. Bharat Singh, 1 A. 456=2 Ind. Jur. 260 ... 

(9) Limitation, An application to transfer a decree for execution from one Court 

to another Is an application to keep the decree in force. COLLINS v. 
MAULA BAKHSH, 2 A. 284 


(10) Proceeding to keep decree alive—Limitation—Act XIV of 1859, S. 20.—An 

order of a Court striking an execution petition off the file, for default of pro¬ 
secution, IS not a proceeding to keep the decree alive. Raghu RAM v. 
DANNU Lal, 2 A. 285 


(11) Payableby instalments—Limitation— Act IX of 1871, Sch. JI, Art. 167.— 

Clause making whole amount realizable in case of default—Effect of waiver. 

An applicatiori for execution of a decree, payable by instalments, is within 

time, if made within three years from the time when the instalment sought 

0 e realized became due. In such a case, it is immaterial whether previous 

instalments have be^n paid or not, A clause in the decree, making the 

whole amount realizable on default of payment of any instalment, may 

e waived, and such waiver does not operate so as to deprive the decree- 

0 er 0 t e right to execute for the instalments. Kanchan SiNGH 
V. ShEOPRASAD, 2 A. 291 

• •• 

(12) See Act XVIII OF 1873. No, 9,1 A. 547. 


(13) See Appeal (General). 1 A. 583=2 Ind. Jut. 792 


(14) See Civil Procedure Code (act Viii 
1 A. 601; 1 A. 686. 


OF 1859), 1 A. 180 ;1 A. 235; 
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(15) See CIVIL PROCEDURE CODE, 1877, 2 A. 74 ; 2 A. 61=3 Ind. Jur. 321 ; 
2 A. 91: 2 A. 281-4 Ind. Jut. 357; 2 A. 283=4 Ind. Jur. 358; 2 A. 384 ; 
2 A. 396; 2 A. 352 = 4 Ind. Jur. 468 ; 2 A. 604 ; 2 A. 686 ; 2 A. 780; 2 A. 
705 : 2 A. 850 ; and 2 A. 290 = 4 Ind. Jur. 369. 

(16) See Court-fee, 2 A. 196. 

(17) See Limitation, i A. 675. 

(18) See Limitation act. IX op 1871. i A. 23l; 1 A. 355 ; 1 A. 525 ; 1 A. 586. 

(19) See Limitation act. 1977, 2 A. 763 = 5 lud. Jur. 269. 

Execution proceedings. 

See ACT I OF 18G8 (General Clauses), i a. 668. 

Factum valet. 

See Hindu Law (Self-acquisition), l A. 394. 

False charge. 

(1) What constitutes, See PENAL CODE, 1 A. 497 = 2 Ind. Jur. 463. 

(2) See Penal Code, i A. 527. 

False evidence. 

Fabricating, Sec PENAL CODE, 2 A. 105. 

Fraud. 

( 1 ) Claim to relief from effects of In pari delicto potior est conditio possidentis.” 

“Cause of action in such a case~Estoppel by plea in another suit—Limit¬ 
ation in suits for declaration or for cancelment of a bond—Limitation as 
against a trustee.—The doctri ne that in pari delicto potior est conditio possi¬ 
dentis, or that the Court, finding a man embarrassed by a deceit to which he 
was himself a party, will not interfere to relieve him from its consequences, 
■cannot be applied in this country without qualification. Where a party to a 
fraudulent agreement entered into for the purpose of defeating the claims of 
third parties, wants to be relieved from its effects by showing its real character, 
the claims of justice, equity, aud good conscience will be satisfied by safe¬ 
guarding the interests of third parlies, who have prejudicially altered their 
position on the faith of the agreement. And no harm is done by allowing 
the real character of the agreement to be proved as between the parties to it 
or their representatives. Where, therefore, for the purpose of defeating the 
claims of third parties, a person created, in favour of another, evidence of a 
fictitious title,—by way of a conditional sale, foreclosure proceedings, a judg¬ 
ment collusively allowed to be passed thereon, and execution proceedings 
terminating in the delivery of possession of the property mortgaged,—where¬ 
by he effectively defrauded one of his creditors, he was nevertheless allowed, 
in a suit between himself and the other parly to the agreement, to prove its 
teal character, and to claim back possession from the other party. 

Id such a case, the cause of action against the party to the fictitious agreement 
who has obtained possession, arises when he disavows its real character and 
seriously maintains his possession. 

In such a suit, neither of the parties is estopped, as between themselves, by 
the pleas which they, or either of them, had raised, in a suit brought against 
them by a third party for the declaration of the real character of the 
agreement. 

Where the only relief claimed is a declaration or cancelment of a document, 
the period of limitation will be that provided for such eoits; bat where such 
relief is only ancillary, and possession of immoveable property is claimed, 
the twelve years’ rule will apply. 
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Limitation will begin to run against a trustee, when be disavows the trust 
and sets up an independent title. Param SIXGH v. LALJI ilAL, 1 A. 403. 319 

(2) See EXECUTION’ OF DECREE, 1 A. 508. 

(3) See MORTGAGOR .AND MORTGAGEE, 1 A. 303=1 Ind. Jur. 385. 

Good faith. 

See ACT XVIII OF 1850, 1 A. 2S0. 

Government ferry. 

See CONTK.ACT ACT. 2 A. 411. 

Government paper. 

Bona fide purchase of—See ESTOPPEL, 3 Suth. P.C.J. 175. 

Grant. 

(1) By the father—Confirming grant by the son.—Where the appellant's father 

granted a pottah of a certain village mortgaged to him, in favour of the 
respondent, promising, in the event of the mortgagor redeeming the same, to 
make over to him in lieu thereof other villages yielding an equal revenue, and 
subsequently the appellant confirmed that grant but making no reference 
to the provision in the earlier grant as to substitution : held, that the appel¬ 
lant was bound by his father’s agreement to make over to the respondent 
villages yielding a revenue equal to that of the village granted to him, when 
the latter village was redeemed by the mortgagor. RAJAH BIJAI BAHADUR 
SINGH V. Baboo Bhyron Bux Singh. 3 Sutb. P.C.J. 690=Bal. 335 ... 31T 

( 2 ) of land rent-free and revenue-free—Reg. XIX of 1793, S. 10—Reg. XLI of 

1795. S. 10—Act XVIII of 1873 (N.W.P. Rent Act), S. 30—Act XIX of 1873 
(N.W.P. Land Revenue Act), S. 79—Suit for possession of land granted 
rent-free and revcnue-free—Jurisdiction of Civil Court.—.k grant of land 
rent-free and revenue-free is null and void and liable to resumption, with 
reference to the above quoted laws and regulations. A suit for the possession 
of land, granted rent-free and revenue-free, or as it is called “ Krishnarpan ” 
land, is cognizable by the Civil Courts. JAGA NATH PANDAY v. PrAG 
SINGH. 2 a. 545 gjg 

(3) See PRACTICE AND PROCEDURE. 3Suth. P.C.J. 304 = 26 W.R. 55 = 3 I.A. 

252 = 3 S.ar. P.C.J. 611. 

Grantee. 

from Government. See TITLE, 3 Suth. P.C.J. 472 = 3 C. 645 = 3 Sar. P.C.J. 

769. 

Guardian. 

See Act IX OF 1861, under Acts of the India Council, 1 A. 428 = 2 Ind. 

Jur. 146. 

Haq^i'Chaharum. 

( 1 ) Basedoncontract-Snit of Small Cause nature-Second appeal-X suit by 
a Zamindar for haq-i-chaharum or one-fourth of the price of trees cut 
down by tenants is, when based upon a razinama or agreement, one of a 
nature cognizable by a Small Cause Court, and consequently, when the 
amount claimed in such a suit is below five hundred rupees, there can be no 

Baldeo Singh, 2 a. 905 ... 1126 

(2) Suit for. See Limitation act, 2 a. 358. 

Havalat. 

Whether a prison. See ACT XXVI OF 1870, 2 A. 301. 

High CourL 

( 1 ) Powers of supmnlendence-Stat. 24 and 26 , Ffe., C. 104 , S. 16 -Eigh Court's 

innsdKUm to rmse judicial proceediugs.-Tho powers of sopermtendenoe, 



GENERAL INDEX. 


lix 


I 





High CQurt~{Coyu:luded). 

cooferrcd on the High Coart by the Stat. 24 and 25 Vic., C. 104, S. 15, relate 
to administrative authority and not judicial powers. The administrative 
authority may be thus summarised. The High Court has power, under S. 15 
of the High Courts Act-{1) to direct the exercise of a power of jurisdiction 
disclaimed by the lower Court; (2) to set aside the order made by the lower 
Court without jurisdiction. 

The High Court has no power, where no appeal lies and when no power of 
interference is given by tho C.P.C., to interfere, by way of revision, with the 
proceedings of subordinate Courts on the strength of these powers of superin* 
tendence. TEJ RAM v. Harsukh. 1 A. 101 

(2) Interlocutory order of—Appeal to Privy Council.—Vnder the C.P.C.. 1877, 
the High Court has no power to give leave to appeal to the Privy Council 
from an order of the High Court directing a hearing on the merits, that 
order not being a decree, but an interlocutory order. Nor has it any such 
power under cl. 31 of the Letters Patent, as its provisions have been, by 
implication, repealed by the C.P.O., 1877, and by Act VI of 1874. TETLEY 
V. JAI SHANKER, 1 A. 726 

(3) Revisional powers of, See CRIMINAL PROCEDURE CODE, 1872. 1 A. 1; 1 A. 
130; 2 A. 276; 2 A. 398; 2 A. 336; 2 A. 448—High Court’s powers of 
revision, Seo CRIMINAL PROCEDURE CODE, 1872, 1 A. 1. 

(4) Reference to—by Sessions Court, See Criminal PROCEDURE CODE, 1872, 
2 A. 771. 

(5) Jurisdiction, See Registration act, XX of 1666, 15 B.L.R. 228=24 W. 
R. 75-=3 Sutb. P.C.J. 170=2 I.A. 2l0. 

Hiadu Law. 

1.—adoption. 

• • 2.—alienation. 

3. —Dedts. 

4. —Gift. 

5. —Inheritance. 

6. —Joint family, 

7. —Maintenance. 

8. —Minority and Guardianship. 

9. —Partition. 

10. —Reversioners. 

11. —Self-acquisition. 

■ 12.—Stridhan. 

13. —Succession. 

14. —widow. 

15. —WOMAN’S estate. 

I.—Adoption. 

(1) Adoption, of only son.—Held, by the Pull Bench (Turner, J dissenting), that 
the adoption of an only son is not altogether void, but that, having once 
been made, it is valid. HanumaN TIWABI v. CHIBAl, 2 A. 164 

(2) When the adoption of a eon has once been absolutely made and acted on for 
years, it cannot be cancelled or set aside at the suit of the adoptive father. 
SUKHBASI LAL V. GUMAN BINOH, 2 A. 366 

(8) Inheritance.—An adopted son succeeds to property, which has descended to 
his adoptive mother as heiress of her father. SdAM KUAB v. GAtA DlN, 

1 A. 256 = 1 Ind. Jar. 198. 

(4) Jain Law.—In questions arising between parties of the Jain sect, the custom 
of the sect should be inquired into and given effect to, altboagh it may be at 
Variance with Hindu Law. Under Jain Iaw, the adoption of asiater's son 
U valid. Hab&AN ALI V. NAGA MAL, 1 A. 288 ... 
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Hindu Law~2.—Alienation. 

(1) Power of a father to alienate ancestral property—hmnoral purposes. —By the 
majority of the Pull Bench (Spankie, J. and Oldfield, J.). 

An alienation of ancestral property, made for immoral purposes by a father 
during the minority of his son, can be set aside wholly, even though the 
purchaser may have taken bona fide and for value; it is not valid even to 
the extent of the father's share. 

Per Oldfield, J.—The law on the point has been settled by a course of decisions 
invalidating sales by one co-parcener without the consent, express or implied, 
of the others. 

Per Pearson, J. —The purchaser, having acted in good faith, is entitled to 
take the father’s share and to have it ascertained by partition. CHAMAILI 
KUAfi V. RAM PRASAD, 2 A. 267 = 4 Ind. Jur. 251 

(2) Father's power to alienate ancestral vroperty. —An alienation, made by a 
Hindu father, of joint ancestral property, which is not made with the consent 
of his son or for any purpose allowed by Hindu law, can be set aside, at the 
suit of his son, not only to the extent of the son’s share, but altogether. 
GaNGA BISHESHAR V. PIRTHI PAL, 2 A. 635 = 5 Ind. Jur. 212 

(3) Mortgage of family dioelling-house—Sale in execution of moi'tgage decree^ 

Right of widow to reside in dwelling-house. —A mortgage, executed by a 
deceased Hindu, can be enforced in a suit and by sale in execution against 
his widow and his mother. BHIKKAM DAS v. PURA, 2 A, 141 

(4) Reversioners, near and remote—Right of suit.—A suit will lie by a person, 
though not the next reversioner, to set aside an alienation or other arrange¬ 
ment in respect of property made by the next reversioner in fraud of or to 
the prejudice of the reversionary interests of the former. GAURI DAT v. 
GUR SAHAI, 2 A. 41 

• I • 

- 3.—Debts. 


PAG? 


731 


961 


645 


572 


Mitakshara Mortgage of ancestral property by father—Sale of father's rights 
and interests in execution—Liability of son's share.—Where a Hindu father 
mortgages ancestral property, and, in execution of a decree on such mortgage, 
the rights and interests of the father only are sold, the purchaser cannot 
take possession of the whole estate ; and in a suit against him by the sons 
or t e recovery of their shares, it would be unnecessary to enquire into the 
na ure o t e debt on account of which the father's rights and interests were 
sold. BiKA Singh u. Lachman Singh, 2 A. 800 ... 1059 

^.-Qift. 


(1) Oift of separate immoveable property by husband to wife-Ber rights therein 
Stndhan-Alienation of gift by widow-Suit by reversioner-'Res judicata’ 

> .jl859 Under Hindu Lciw, the wife has no absolute power 

over immoveable property given to her by her husband. She holds the 

husblnd iThetd”^ property inherited from her 

eversioner has the same right to question her acts in relation to immove- 
from*herhilbTfd ^ ^ relation to property inherited by her 


SQ R' * person against his brother’s widow, for posi 

Widol R ' it was decided, among other things, tl 

widow took only a hfe-interest in certain properties, held, in a subs, 

InenaL against the same defendant for having i 

alienations made by her declared invalid, that the decision in the : 

suit, as to the nature of the interest the defendant took in her hus 

property, was not res Judicata, as the plaintiff did not claim as heir 
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father, the plaintiQ in the former suit, but as the heir and reversioner of his 
uncle, the deceased husband of the defendant. RuDB NARAIN SINGH v. RUP 
KUAlt, 1 A. 734 ... 637 

(2) Illegal and immoral consideration—Validity in absence of fraud.—A. gift made 

by a person to his kept mistress,—who lived with him as his wife “on condition 
of her continuing to be his wife and remaining obedient to him, her hus¬ 
band ’’—which is followed by possession enjoyed for a number of years, can¬ 
not, even assuming that the consideration for it was illegal or immoral, be 
set;aside. in the absence of fraud, in enforcement of a debt created subsequent 
to the gift. Such a gift cannot be held to be immoral solely on the strength 
of the words used in the deed of gift, where the donor bad children by his 
mistress, aud his object io making it appears to have been her continuing 
to remain with him and discharge her duties to such children, rather than 
the continuance of their illicit intercourse, LACHUI NABAIN v. WILAYTI 
Begam, 2 a. 433=4 Ind. Jur. 525 ... 844 

(3) See Hindu Law (Joint Family), i A. 429. 

(4) See HINDU LAW (SELF-ACQUISITION), 1 A. 394. 

Inheritance. 

(1) Illegitimate son- Sudra.—There is no distinction between the illegitimate 
eon of a Sudra by a female slave, and one by a concubine. Such a son ie 
entitled to inherit bis father’s property in preference to the daughter of hia 
father's legitimate son, who bad pre-deceased his father. SARASUTI v, 

MANNU, 2 A. 134 ... 623 

(2) Rights of daughters and daughter's sons.—A daughter’s son is not entitled, by 

Hindu Law, to succeed as heir to bis maternal grand-fatber’a estate, so Icng 
as any daugb cer not disquaiided, or in whom a right of inheritance has once 
vested, survives. Baijnath v. Mahauir, 1 A. 608 ... 466 

(3) Woman's vroperty—Vnchasiity.—A woman is not debarred by unchastity from 

inheriting Sfrufhan. MUSSAMMAT GANQA JATI v. GHASITA, 1 A. 46 ... 69 

(4) Inheritance among Sanyasis.—Among Sanyaais, a right of inheritance, 
strictly so called, to the property of a deceased < 7 urtt depends upon nomina¬ 
tion of a chela made by him in bis own life-time, which nomination is 
generally confirmed by the Mahanls of the neighbourhood assembled to- ' 
getberfor the purpose of performing the funeral obsequies of the deceased. 

Where no nomination has been made, the succession is elective, the 
Mahants and the principal persons of the sect in the neighbourhood choosing 
from amongst the disciples of the deceased guru the one who may appear to 
be the most qualified to be his successor, and installing him then and there 
as bis successor. In the absence of these conditions, a c^fa cannot claim to 
succeed to the property of his guru- Madho DA8 v. Kamta DaS, 1 A. 539 

=2 Ind. Jur. 609 - 428 

(5) Disqualified heir. See EVIDENCE ACT, 2 A. 809, 

(6) See HINDU LAW—ADOPTION, 1 A. 255, I Ind. Jur. 198, , , 

tf,— Family. 

(1) Family properiy-Prmmplion.—In a Hindu family, living together or. 
having their entire property in common, the ordinary presumption ie that, 
everything in the possession of any one member belongs to the common 
stock; such a presumption does not arise, if there has been a division of the 

family property and a separation io the family. .... . .i 
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Hindu Law~6.~Joint Family— {Continued). 

In this case, the ordinary presumption of Hindu Law applicable to a joint 
family,, was rebutted by the circumstances of the family, the onus of estab* 
r. lishing the contrary, which Jay on the member who disputed it, had not 
been discharged by him. JIUSSUMAT Banxo v. Kashee Ram, 3 Suth. P.C. 
J. 490 = 3 0. 315=3 Saraswali’s P.C.J. 781 

(2) Rights ojfather and son.—lo nxi undivided Hindu family, the sons acquire 
by birth an interest in the paternal as well as in the ancestral estate, and are 
entitled, in certain events, to interfere to prevent waste, or to enforce parti¬ 
tion, in the lifetime and without the consent of the father ; but while their 
interest is proprietary, they have no dominion over the property. Baldeo 

Das v. Sham Lal, i A. 77 

* » 

(3) Ancestral immoveable jnoperly — Son's right to demand partition. —In the case 
of ancestral immoveable property, the sons in an undivided Hindu family, 
under the Mitakshara law, hive an unqualified right to demand partition in 
the lifetime of the father. KALI Parshad v. RaM CHARAN, 1 A. 159 ... 

(4) Partition—Compromise—Obstructed inheritance,—Xn a joint Hindu family, 

the father fully represents the estate which has devolved on, and would on 
partition fall to, the separate share of himself and his sons ; and a compro¬ 
mise entered into by him with reference to the partition of the property bet¬ 
ween himself and his co-parceners, is, in the absence of fraud or collusion, 
binding on his sons. 

In the case of inheritance liable to be obstructed, the acts of the obstructing or 

intermediate heir with respect to the property, cannot be questioned by the 
next heir. 
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Where, therefore, a compromise was entered into by a father with respect to 
the partition of the separate property of bis deceased issueless uncle, his son 
was not allowed to question it. Pitam SINGH v. UJAGAR SINGH, 1 A. 651... 

(5) Mitakshara—Mortgage, by father, of joint ancestral propertij—Sale of such 
property in execution of decree against father-Liability of son's share.— 
Where a Hindu family is joint, and the joint property is in the father’s pos¬ 
session and management, the whole of it is liable under a decree obtained 
against the father for money borrowed by him for the use of the joint family; 
the suit and the decree in such a case must be regarded as against the father 
as representing the joint family. DEVA SINGH v. Ram Manohar, 2 A. 746. 

[6) Personal decree against father-Sale of fatlier’s rights and interests 
in execu ion Son s rights.—Where, in execution of a personal decree for 

money against the father in a joint Hindu family, his rights and interests 

♦i. property are only sold, the purchaser cannot lake possession of 

ew 0 e property. If he does take possession, the sons would be entitled 

Z?TT SEN V. GanGA ram. 2 A. 899 

Neither a co-parcener, who makes an 
ion 0 a stranger, nor the stranger who thus enters into the co-parce- 

fhpv* ° to similar alienations by other members, on the ground that 
Singh''* 2\™98^ without his consent. Ganraj DUBEY v. SheozobE 

(8) an undivided Hindu family, governed by the Mitakshara 

brothers and nephews (the sons of a pre- 
survivino ), . 1 , ’ “tetest in the joint propertj does not pass to his 

he eel'e^ ‘beLre, which 
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(9) Effect of the introduction into it of strangers—Assent of co-parcener to gift. 

—The joint Hindu family is constituted by the union of descendants by 
heirship from some common ancestor, and there must be connection among 
its members by blood, relationship and marriage. Property held in such 
co-parccnersbip will be joint family property ; the introduction of strangers 
in blood by auction purchase, necessarily breaks up the family relationship. 

When the constitution of the family as an undivided family is modified 

- ■ and the character of the property as joint and undivided family property is 
destroyed, by the introduction of a stranger as auction-purchaser of a share 
of the property, the consent of the co-parcener, which, under Hindu Law, 
would be necessary to validate a gift by a member of the family, would no 
longer be necessary, and a gift made without such consent would not be 
invalid. BallaHH DAS v. SUNDER Das, 1 A. 429 ... 316 

(10) Partnership—Agreement beticeen parties- —By an agreement, it was settled 
that each member of the family was to draw money at his discretion out of 
the family firm, and to employ that money in his separate trade or separate 
speculations, the firm not being responsible for the losses sustained, not being 
entitled to share in the profits arising from these speculations, but subject 
to this modification, all members of the family retained the interest which 
they bad as joint members. Their Lordships conceived that the relation 
between the two brothers (the plaintiff and the defendant) could not be taken 
to be strictly that of members of a joint and undivided Hindu family ; for 
although they were joint as to their general concerns, and in some sense 
joint as members of a firm, yet that relation was qualified by the provision 
that each member of the firm might take out and use assets derived 
from the firm for the benefit of bis sole and separate speculations. 

The above arrangement, being of such an extraordinary character as 
to leave it in the power of each member to draw to an unlimited extent 
upon the assets of the firm, the Privy Council declined to extend the opera¬ 
tion of such an agreement one iota beyond its terms, and were, therefore, of 
opinion that the High Court was right in drawing a distinction between- 
pledging the credit of the firm and drawing out money actually belonging 
to the firm. RAI NURSINGH DOSS v. RAI NARAIN DOSS, 3 Suth. P.C.J. 

349-Bal. 98 ... 217 

(11) See Practice and Procedure, 3 Suth. p.c.J. 304=26 w.R. 55 =3 LA. 

259=3 Sar. P.C.J. 611. 

- 7.—Maintenance. 

(1) Widow's right to maintenance—Gift of whole estaU by kusband-Validity.— 

Under the Hindu Law, a wife is, in a subordinate sense, a co-owner with her 

■ ' husband ; he cannot, therefore, make a wholesale gift of bis estate, so as to 
deprive her of her maintenance. The donee in such a case takes and holds 
the estate subject to her maintenance. JAUNA v. MACHUL SaHU, 2 A, 316 
=4 Ind. Jut. 414 ... 772 

(2) Widow's right to maintenance—Ratio tf must bear to family property.—Tlh&b . 
a Hindu widow had a son, who died after bis father, is no reason for reduc¬ 
ing the maintenance she would be reasonably entitled to, if she had been a , • . . 
childless widow. The amount of a widow’s maintenance must be fixed with 
reference to the amount of the family property or income, and upon equita¬ 
ble considerations based upon the circumstances of each individual case. 

NABHAB SINGH v. DlBGNATH KUAB, 2 A. 407 ... 783 

(8) Widow's maintenance.—Yot reasons of convenience and to prevent the re- 

X.Z curtenoe of litigation, it is better, in decreeing maintenance to a Hindu 
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widow, that a reasonable fixed sum should be awarded, rather than a por¬ 
tion of the annual income of the family property. JHUNNA v. RAMSARUP, 
2 A. 777 

(4) Decree /or matn/cnajtco—Suit /or reduction of rate—A suit will lie for reduc¬ 

tion of the maintenance decreed in favour of a person on the ground of 
diminution of income. RUKA BaI v. Ganda BAI. 1 A. 594 = 2 Ind. Jur. 
722 

• »i 

(5) See Hindu Law (Widow), i a. i70. 
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8.—Minority and Guardianship. 

Putting out of caste - Guardianship—Medical exaviinalion of a person as to 
impotence Court s power. —A Hindu, who is outcasted by his community 
for attempting to marry his daughter, eleven years old, for a money 
consideration to an impotent old man of seventy, does not thereby lose his 
right to her custody as guardian. Even assuming that there is a rule to 
that efiect, it cannot be enforced by the Courts. The Courts have no power 
to order the medical examination of a person as to his impotency. KANAHI 
Ram V. BIDDYA Ra.m, l a. 549=2 Ind. Jur. 834 ... 431 


■9.—Partition. 

(1) Joint and undivided ancestral property—Definement of shares—Insufficient 
evidence of partition-Etijoyment of profils-Euidence of partition.—The fact 
that there was a definement of shares followed by entries of separate 
interests in the revenue records, with respect to some portion only of the 
family property, is an important piece of evidence towards proving separa¬ 
tion of title and interests; but it will not necessarily amount to such 
separation. It must be shown that there was an unmistakeable intention 
on the pare of the share-holders to separate their interests, and that the 
intention was carried into effect. The best evidence would be separate 
enjoyment of profits and separate dealings with the property. AMBIKA 

DAT V. SUKHUANI Kuar, 1 A. 437 = 2 Ind. Jur. 179 ... 3lT 

(2) See Hindu Law (Joint Family), i a. 651. 

7 0.— Pe versioner. 

( 1 ) Sutt by reverswner-Declaratory decree.—A reversioner is entitled to sue 

or a eclaratioQ that an alienation by the present qualified owner in posses- 

T * ^of tfie latter. MUSSAMAT '' 
JAGESRI Kuar V. RAM NATH Bhagat. 1 A. 371 = 1 Ind. Jur. 742 ... 28* 

(2) Bee Hindu Law (alienation), 2 A. 4i. 

(3) See Hindu Law (Gift), i a. 734. 

(4) See HINDU Law (Widow), l a. 503 = 2 Ind. Jur. 465. 

(5) See Res Judicata, 1 A. 282 . 


•iL—Seif-acquisition. 

gift to one son-' Factum 
cs ne not void). An exclusive gift of self-acquired immoveable pro- 

reTi.Tot'’ “> »' 

tom th hT r of such a gift, that may be inferrea 

hot aflect the gift itself when made. SiTAI. v. MADHO, 1 A, 394 
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Hindu Law—I2.—Stridhan. 

Stridhan — Properitj inherited by paternal grandvwther from grandson.-^lo order 
to coostitute property held by n woman “stridhan” devolving on her own 
heirs, it must be held by her unconditionally, and subject to no restrictions. 
Immoveable property inherited by the paternal grandmother from her grand* 
son is not stridhan so as to devolve on her death on her heirs ; it devolves on 
the heirs of the grandson. PHUKAR SINOH v. RANJIT SINGH, 1 A. 661 = 
3 Ind. Jur. 33 

- 13.—Succession. 

Right oj siiccessioji of daughters to father's estate. —Comparative poverty is the 
only criterion for settling the claims of daughters, inter se, on their father’s 
estate* AUDH Kumari v. Chandra Dai, 2 A. 561 

- Widow. 

(1) Hindu, uiidow—Maintenance. —A Hindu widow is not entitled to claim 
maintenance from her husband's relations, irrespective of the possession by 
them of any ancestral property, and solely on the ground of their relation¬ 
ship. (By the Full Bench.) 

The circumstances that the father-in-law was possessed of ancestral immove¬ 
able properly, at the time of his son’s death, which he bad subsequently 
sold away for paying his own debt, does not make him liable for mainte* 
nance personally. (By the Division Bench.) GanOA BAI v. SITA RAM, 
1 A. 170 

(2) HiTidu widow—Family dwelling house—Right of residettce.—A Hindu 
widow, who was residing in her husband's house during the lifetime of 
her husband, is entitled to continue thereafter his death, and cannot be 
ousted by the auction-purchaser of the interest of her husband's nephew. 
Gaubi V. Chandramani, 1 A. 262 

(3) Hindu widow divesting herself of her rights—Rights of reversioners.—The act 
of a Hiadu widow, in divesting herself of her interest in her husband’s pro¬ 
perty, does not operate as a forfeiture so as to bring in the next reversioner, 
who cannot, therefore, sue either for possession or for a declaration of his 
reversionary right. PRAG DAS v. Hari KISHN, 1 A- 503=2 Ind. Jur. 465 

(4) Widow's estate—Unchastity during widowJwod—Forfeiture.—Under the 

Hindu Law, governed by the Mitaksbara, a widow who has once succeeded 
to the separate estate of her deceased husband, is not liable to forfeit that 
estate by reason of unebastity. NEHALO v. Kibhen Lal, 2 A. 160 ... 

(5) Widow's estate—Forfeiture—Unchaslity during iwdowlwod.—Possession is 
not necessary to save a widow’s estate from forfeiture for unchastity during 
widowhood; it would be enough if property has vested in her before her 
misconduct. BHAWANI v. MAHTAB KUAB, 2 A. 171 

(6) See PRE-EMPTION, I A. 462. 

(7) See Res judicata, 1 A. 282. 

Woman's Estate. 

8 m Act IOP 1869, 8 Suth. P.C.J. 474 = 1 O.L.R. 818=6 LA. 1 = 3 Bar. F.OJ. 
763 = Bal. 148. 

Huadt. 

Option of holder.—The holder of a hundi, or in other words, of a bill or note. U 
not bound, in the event of ite dishonour, to sue ell the parties liable to him 
noderit, but be may, at his option, select his defendant or defendants, as 
he may Judge best, for recovery of the money. BA8ANT BAM v. KOLAHAL, 
lA. 893 
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Husband & wife. 

See Legacy, l A. 762 and 1 A. 772. 

Hypothecation. 

See Money-decree, i a. 240. 

Jllustrations. 

Legal character of, to sectioos—See SURETY, 1 A. 487 = 2 Ind. Jur, 420. 

Impotence. 

See HINDU LAW (MINORITY AND GUARDIANSHIP,) 1 A. 549 = 2 Ind. Jur. 834. 

In forma pauperis. 

Application to sae-See CIVIL PROCEDURE CODE, 1877, 1 A. 745. 

Jnstaiment bond. 

See LIMITATION ACT. 1877, 2 A. 322 = 4 Ind. Jur. 461. 


Interest. 

(1) Ueg. XV of 1793 and Reg. XVII of 1S06 — Conditional decree in redeni'ption 
shiL—R eg. XVII of 1806 is not inconsistent with Reg. XV of 1793, as the 
foinier refers to accumulations of interest, whatever the rate may be, and the 
latter to rates of interest. 

A mortgagor, suing for redemption, cannot, as a matter of right, claim a condi- 
tional decree fixing a time for the payment of money. He should ordinarily 
be ready with the money ; but it is proper and judicious for the Court to 
insert such a condition, and where the Court of first instance failed to do so, 

the appellate Court acts properly in inserting the condition. RAJA BarDA 
Kant Rai v. Bhagwan Das, i a. 344 

(2) See .ACT XXIV OF 1870, 3 Suth.P.C.J. 562 = 5 I.A. 197 = 3 Sar.P.C.J. 843 = 

Bal. 174. 

(3) See ACT XVIII of 1873, 1 A. 261. 

(4) See PUNJAB Code, 3 Suth. P.C-J. 85. 

(5) See Mortgagee in possession, 3 Suth. P.c.J. 195. 

(G) See Penalty, 2 A. 62l = 5 Ind. Jur. 154; 2 A. 639 = 5 Ind. Jur. 214 ; 2A. 
715; 2 A. 767. 


Interlocutory order, 

(1) See CIVIL PROCEDURE CODE, 1877, 2 A. 65 = 3 Ind. Jur, 419, 

, (2) Of .High Court—S6e HIGH COURT, 1 A, 726# 

Jssue, 

See P«actice and Procedure. 3 Suth. P.c.J. 304 = 26 W.E, 55=3 I.A 
259 = 3 Sar.P.C.J. 611. 

Jain taw [Adoption). 

See Hindu Law (adoption), i a. 288. 

Jains. 

^ = ^ Suth.P.C.J. 529 

Joint decree. 

See CONTRIBUTION, 1 A. 455. 

Judgment. 

Note to-See Penal Code, 2 a. 33. 

Judicial Officer. 

See ACT XVIII OP 1850. 1 A. 280 . 
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Judicial Proceedings. PAGE 

See Criminal Procedure Code, 1872, 2 a. 276. 

Jurisdiction (General). 

(1) Sttii toestablish right to attached 2 )roperty.—lxi a suit to establish the plaintiff’s 

right to property attached in execution of a decree, the jurisdiction of the 
Court must be decided with reference to the amount of the decree in execu- 
tion of which the property is attached, and not the value of such property. 
GuLZARI L.AL r. Jad.AUN Rai, 2 A. 799 ... 1082: 

(2) In a suit for money charged upon immoveable property—See CHARGE, 2 A. 

698. 

(3) To entertain a suit to recover an excess payment made by mistake in execu¬ 
tion of a decree— See C.P.C. (ACT XXIII OF 1861), 1 A. 388 =2 Ind.Jur. 23. 

(4) Valuation for purposes of—Sec MORTGAGE (REDEMPTION). 2 A. 773. 

(5) Of High Court, N.W.P.. under Act XX of 1866, S. 88, to direct the registra¬ 
tion of an instrument the registration of which has been refused by the 
Registrar and the Registrar-General—See REGISTRATION ACT, XX OF 1866. 

15 B.L.R, 228 = 24 W.R. 75 = 3 Suth. P.C.J. 170=2 LA. 210. 

(6) Of Magistrate—See CKIMIX.AL PROCEDURE CODE, 1872, 1 A. 129 ; and 
1 A. 625. 

(7) Of Superior Courts -Sce CRIMINAL PROCEDURE CODE, 1872, 1 A. 17. 

(8) Of British Indian Courts over Ceded Territory—See CROWN, 2 A. 1. 

(9) See ACT XXIV OF 1870 under ACTS OF THE INDIA Council, 3 Suth. P. 

C.J. 562 = 5 I.A. 197 = 3 Sar. P-C.J- 843=Bal. 174. 

(10) See APPEAL, 1 A. 620. 

Jurisdiction (of Revenue Court). 

(1) To entertain a suit for the money-equivalent of arrears of rent pay.able in 

kind-Sce ACT XVIII OF 1873, 1 A. 217. 

(2) To entertain a suit by co-sharer against Lambardar’s representative for share 

of profits—See ACT XVIII OF 1873. 1 A. 512. 

Jurisdiction (of Civil Court). 

(1) Suit for ejectment and damages or vics^ie profits-Civil Court—Persoti enti¬ 

tled to claim right of occupancy in sir-fond attached to maluil, not a tres¬ 
passer.—A suit to eject a trespasser and to recover mesne profits is a suit 
cognizable by a Civil Court, and is not the less so, because the defendant 
claims to have entered as an ex-proprietary tenant under S. 7 of the N.W. 

P. Rent Act. The jurisdiction of the Court arises from the frame of the 
suit as brought. 

A proprietor of a mahal, who has parted with, or lost, his proprietary rights in 
it. and who. being in possession, even though constructively, is entitled to 
claim the occupanev as an ex-proprietary ten.ant. cannot be treated as a 
trespasser, and a suit to eject him cannot bo maintained. Bakhat RAM 
V. WAZIB ALI. 1 A. 448 = 2 Ind. Jur. 320 ... 347 

(2) Wrongful dispossession of land—Compensation ActXVIIIof 1873 (N.W.P. 

Rent Act), S. 95, els. (m) and ^n).—When the lessee of an estate is an occu- 
pancy tenant of *a portion of it, and, in execution of a decree obtained by the 
Zamindar, is ousted from the estate including the occupancy-holding, a 
claim for mesne profiU (brought by him after the reversal of such decree) 
against the Zamindar in respect of the occupancy holding is cognizable by 
the Civil Courte, and such a remedy could not be sought by means of appli- 
cations under els. (m) and (n). S. 96 of the Rent Act. there being no wrong, 
ful dUpossession within the meaning of that Act. SAWAI RAM v. GiR 

Pbabad Singh, 2 a. 707 — 997 



Izviii 


GENERAL INDEX. 


Jarisdiction (of Civil Court)— (Concluded). 

(3) In a suit for compensation for wrongful dispossession of lessee by lessor—See 
ACT XVIII OF 1873, 1 A. 338. 

(4) A suit for a declaration of liability for revenue as between the parties only, 
without prejudice to the Government Revenue is not barred by S. 241, cl. (b) 
of Act XIX of 1873, and is cognizable by the Civil Courts—See ACT XIX OF 
1873, 2 A. 415. 

(5) See Contribution, i a. 26. 

(6) In a suit for declaration of Zamindari right to cesses—See REGULATION VTI 
OF 1822, I A. 373. 

(7) A Civil Court has no-in the matter of the formation of the record-of-right 
—See ACT XIX OF 1873, 1 A. 613. 


Kbalisa Mahal. 

See Civil Procedure Code, act vm of 1859. ia. 400=2 ind. Jur. 66. 

Lambardar, 

(1) Claim to set off of reveiute paid.—K lambardar, who was an agent of the 
co-sharerfl of a village to make collections in the village, and after payment 
of the revenue to divide the profits, paid out of the collections of subsequent 
years, an arrear of Government revenue. In a suit by one of the co-sharers 
for his portion of the profits, held, the lambardar was entitled to claim a 
set-ofl of the revenue paid by him. There is nothing in the Revenue law 

which restricts a lambardar or ether co-sharer, who may make collections, 

to discharge arrears of revenue out of the collections of the particular year 
m which the arrear may accrue. UDAISingh v. Jagannath. 1 A. 135 ... 

(2) See ACT XVIII of 1873. 1 A 512 


Landlord and tenant. 

(1) Acl XVniof l873 jW. W.P. Reni Acl)-Afplication mder S- 39-Demion 
In H ■""'“"■■-Th.' decision of a revenue Court on a qu, 

not iu3- '^/ " 'T' “"der S. 89 of the Rent Act. 

Tarlv Ihhr u “ the question is one pec 

harly ™.th.n the jur.sd.et.on of a Civil Court, and not one which a Eeven 

suffic eutTeT" "" ^ S. 39. howe, 

aeeoraiu..y, in a snilt 

only dir nu Ws L?" “>^‘»ding trees can be ezercis 

to he Zdlor beT;’"' 

rsr r ui\:tS:: ^ 

are to the growing crops or oth 

at the time of his ejectmelrald thl°”vhf T ™ 

Of tending and eatherino i ’ v 

rent therefor. Ram BaraVRam'^^^LTP roducts, paying adequa 
/Q\ X7 -Ham 7, Salig Bam Singh. 2 a sQfi 

J —By the Full Bene 

. - tenant is est 

by the tenant, for over twelve yea 
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l,aDdlord and tenant— {Concluded). PAGE 

before the iaslitution of the laudlord's suit for possession and rent, is not 
sufficient to establish, either the cessation of the tenancy, or tho tenant’s 
title by adverse possession ; the cessation of the tenancy must be established 
by the tenant by means of affirmative proof, over and above the mere lailure 
to pay rent. PREM SUKH Das v. BhupIA, 2 A. 517 = 4 Ind. Jur. 650 ... 902 

Lease. 

(1) Suit for cancehnent of lease—Breach of conditions involving forfeiture —^cf 
XVni of W3 (iV.ir.P. Rent Act), S. 93, cl. (c).—A lease is not liable to 
cancelment and forfeiture, if its terms are substantially complied with, 
though not literally in the manner stipulated for; not does an act or omis¬ 
sion prohibited under it entail forfeiture, if no forfeiture is attached to such 
act or omission; nor does a condition, to which forfeiture is attached, 
involve such forfeiture, if the object was simply to ensure due compliance 
with the terms of the lease. Held, accordingly, where a deed of perpetual 
lease stipulated for the payment of tho rent annually, instalment by instal¬ 
ment, at the times fixed by the Government for the payment of instalments 
of revenue, that this was substantially complied with by payment of the 
instalments into the Government treasury, instead of to the lessor direct, as 
almost all the rent bad logo towards revenue, and as such payment was in 
accordance with the arrangement previously made, as a matter of conveni-- 
ence betsveen the lessor and the lessee; that the planting of trees, sinking of 
wells, etc., in violation of a condition simply prohibiting such acts, did not 
entail a forfeiture: and that irregularity and unpunctuality in the payment 
of instalments of rent did not, where no arrears were due, involve forfeiture, 
though so stated in the lease-deed. ABLAKH Rai v. Saliu AHMAD Khan, 

2 A. 437 847 

(2) Of Zaraindari rights—Wrongful dispossession of lessee by Icssor—See ACT 
XVIII OF 1873, 1 A. 338. 

(3) Of mortgaged property by usufructuary mortgagee to mortgagor—See ClVID 
Procedure Code, 1877, 4 a. 180. 

(4) Of Government Ferry—See CONTRACT ACT, 2 A. 411. 


Legacy. 

(1) Realproperty—Legacy—Husband and wife.—When property is devised to a 
married woman, so as to be absolutely for her sole use and benefit, and free 
from the control, debts and liabilities of her husband, its conversion into 
any other form of property does not change its character and conditions, 
even though such conversion may be made in anticipation of the legacy, A 
married woman entitled to such a legacy purchased real property by borrow- 
ing the purchase-money from her husband on the understanding that she 
would re-pay him when she obtained her legacy. In the deed conveying the 
property to her, it was not resitod that it was to her separate use. She 
subsequently assigned her legacy, and with the moneys realized discharged 
the loan due to her husband. They were married before the Indian Succes¬ 
sion Act came into force, and had acquired an Indian domicile. Held, that 
even if English law were applicable to the case, aod any interest accrued to 
the husband in the property purchased by his wife, he, still, in consequence 
of the agreement between them, held it only in trust for her; and when the 
property was purchased in execution of a decree against the husband as his 
property, with notice that she claimed it as her separate property, the pur¬ 
chaser could not obtain a title to it as against the wife. bebespohdv. 

Charlotte hurst, i A. 772 


(3) See, also, HUBST v. THE MUSSOORIE 


Bank, i A. 762 
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Letters Patent, 

(1) Cl. 10—Appeal—Division Bench.—kn appeal lies under Letters Patent, cl. 10, 

to the High Court only when there is such a judgment of a Division Bench 
as disposes of the suit on appeal before it. GHASI R.UI v. Musvmmat 
Ndraj Begam, I A. 31 

(2) Cl. 10-See Civil Procedure Code (act VIII of i 859), i a. 181. 

(3) Cl. 10. Appeal under—See LIMITATION, 2 A. 192. 

Lien. 

See CIVIL Procedure Code, 1877. 4 A. 180. 

Limitation. 

(1) Mortgage—Redemption suit—Limitation prior to Act XIV oj 1859—Acknow¬ 
ledgment of .subsisting right-Act XIV of 1859, S. 1, cl. 15 and Act IX of 
1871, Sch. 11, Art. 145.—Before the enactment of cl. 15 , S. 1, Act XIV of 
1859, there was no limitation to .suits for the redemption of mortgage of 
landed property. So that, assuming the factum of a mortgage prior to that 
enactment, it would be unnccessar)- to enquire when the mortgage was 
effected ; and, when there is an acknowledgment prior to 1859, the proof of 
the mortgage itself would be unnecessary. An acknowledgment, to save 
limitation, must be of a subsisting right, and not of a right already barred. 

The provisions of cl. 15. S. 1, Act XIV of 1859. relating to suits against a 
mortgagor for the recovery of the immoveable property mortgaged, were 
modified by Art. 148. Sch. II. Act IX of 1871. principally in this respect, 
that the acknowledgment in writing of the mortgagor’s title or right of 
redemption, from the date of which a new period of limitation is allowed to 
commence, is required to be made within the period of limitation originally 
prescribed and reckoned from the date of the mortgage. Daia Chand v. 
SARFRAZ ALI I A. 425 = 2 Ind. Jur. 115 

(2) Aclcncwlcl^men, ./*W.-Where , letter, in acknowledgment o{ a debt dne 
from B to S, w„s written under the directions of B by his agent, and was 
headed, written by B to S". and the concluding portions of the letter were 
wr, ten by B ,n ins own hand-writing ; Md. that there was sufficient evidence 
that the letter was written by an agent duly authorized, aud that the heading 

was a signature " within the meaning of the Limitation Act, Mathdra 
Das V. Bahu Lal. i a. G83 

( 3 ) Decree for mone,, payable by inelalments-Eaecutim-Achiowiedgmenl after 

dec ee barred-D.antal,on AC. S. i9.-Where, in a decree tor luey pay- 
tostaiL'm k"' '' “ 

is t or b d r . ' aecree-holder 

drulf roZh b'T'™' “-^oe years alter the first 

“rval instn,meats in 

ISr‘Er ~ “it ™ 

tiou for such an annpfti the period of limita- 

not he deducted Fazal Mim! a copy of the judgment could 

Oldfield, JJ.-For nnrn^ 1? ^ "" deaec.-Pec Pearson and 

P poses of limitation, an application under S. 216, C.P. 
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Limitation— {Conclztded). 

0.’ (IS59). fnc the issue of a notice to the judgment-debtor (without any 
other prayer), is an application to keep in force a decree, and limitation 
should be computed from the date on which notice to the debtor was issued. 
Per SPANRIE. J., cotitra. BEHARI LAL v. SALIK RAM, 1 A. 675 

(5) Several claims m one suit—Final decree of Appellate Couri.—When thereare 
two decrees in the same suit, one of them being that of the District Judge 
with reference to one portion of the claim adjudicated on by the District 
Munsifl on remand and coming again before him on appeal, and the other 
being a later decree of the High Court, affirming the other portion of the 
claim, without disturbing the District Judge’s order of remand, limitation 
for execution as to the two portions of the claim does not run from the dates 
of the two decrees respectively, but only from the date of the High Court s 
decree, which is the final decree of tho Appellate Court in the suit. IMAU 
ALI V. Dasaundhi Ram, l A. 508 

(7) Confiscation and release of property by Government-Settlement of property 
after confiscation-Suit within 12 years thereJrom-Limitati(m,-VlheTQ 
Government confiscates property (as an act of State) and then releases its 
rights thereto, the question of limitation, in suits for the possession of such 
property between parties, must be decided, as if there never had been any 
confiscation. Where certain lands, which had been previously confiscated 
by Government, were settled with certain persons, by an order of Govern¬ 
ment no question of limitation could arise in a suit for such lands, brought 
within 1-2 years from the date of such scUlemcot. which alone could confer 
anv title to such lands. PRINCE MiRZA JEHAN KaDR BAHADUR v. 
NAWAB AFSUR BAHU begum, 3 Saraswati’8 P.C.J. 865 = 4 0. 727 -6 

I.A. 76 

(8) Conslruclivetrust.-Utho absence of an actual and express trust a cons¬ 
tructive trust can be elicited by a Court, by an interpretation placed on the 
acts of parties and the circumstances of the case. Where certain persons 
were transported for life, and their neat relations, who had been living with 
them on terms of dose intimacy and mutual confidence took advantage of 
their absence and fraudulently appropriated to themselves the properties of 
the convicts • held, that the persons, who misappropriated, became, under 
the circumstances, trustees for the owners, and no limitation could affect 
the rights of the latter. DUBGA PRASAD v. ASA RAM. 2 A. 361 

(9) See ACT XVIII OF 1873, 1 A. 512. 

(10) See APPEAL, 2 A. 772. 

(11) Se. BIRT tenures, 3 Suth. P.C.J. 715 =7 I.A. 17 = 4 S«. P.O.J. 117=6 
C. 210=6 C.L.R UG- 

(.2) B.e CAUSE OF ACTION, 1 A. 375=4 LA, 15-3 Su.h, P.C.J. 367 = 3 8... 
P.C.J. 673. 

(13) See Cml. PROCEDURE CODE, 1359, No. 78. 1 A. 541=7 Ind. Jur. 680. 

(14) 800 CIVIL procedure CODE, 1877, No. 13, 7 A. 837 ; 7 A.W.N. 87. 

(16) 800 COURT FEE, 7 A. 741=4 8.t. P.C.J. 31=6 I.A. 176=4 O.L.B. 831= 
3 Butb. P.CJ. 627. 

(16) See Fraud, i A. 303. 

4r-P XX OF 1866. 16 B.L.R. 228 *24 W.R. 76*8 

(17) Bee Registration act, xa. or iow. 

Both. P.C.J. 170=2 I.A. 210. 
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Umltatloa Act {XJV of 18S9]. 

(1) S. 1. cl. I5-See LIMITATION, 1 A. 425 = 2 lud. Jur. 115. 

(2) 5s. 14, 20—Proceeding to enforce decree—Q. 14 of the Limitation Act, 1859 
provides for the exclusion of the time during which the plaintiff or any 
person under whom he claims, shall have been engaged in prosecuting a suit 
upon the same cause of action, bona fide, and with due diligence, in any 
Court, which, from defect of jurisdiction or other cause, was unable lo 
decide upon it. And S. 20 of the Act, which applies to applications for exe¬ 
cution, does not say that the applications to enforce or keep in force a 
decree must be in a Court having jurisdiction. It must follow, therefore 
that the principle of S. 14 may be applied to S. 20. and that a proceeding’ 
taken bona fide and with due diligence, before a Judge whom the party bona 
fide behevos, though erroneously, to have jurisdiction, especially when the 
Judge himself also supposes that be has jurisdiction, and deals with the case 
accordingly, is a proceeding to enforce the decree, within the meaning of 
S. 20. Hira Lal V. Badri Das. 2 a. 792 = 3Suth. P.C.J.761 = 7 LA. 167 
-6C.L.R. 561=4 Saraswati’s P.C.J. 157=4 Ind. Jur. 426 

(3) S. 20—See Execution or Decree. 2 A. 285. 

(4) See Ci\iL Procedure Code (Act Vlli of 1859), i a 350 

Limitation Act {IX of 1871). 


Bench When an appeal ,s admitted, after time, by a single Judge sitting 

L hctrr'r“th aud set aside, a' 

for adm tt ^ Divisional Bench, on the ground that the reasons assigned 

lL rr 34 DUBEV SAHAI v. GANESHI 


a suit f’“‘-‘ion 

a suit exp rod when the Court was closed for the vacation, and the Cou 

d d not sit on the re-opening day, but on a later day according to an ord: 

B hanIh ‘i- ™ ‘b- aetnal opentng dt 

oishan Chand V. Ahmad Khan, i a. 263 ° 

tr'pms7ntiranlnt^r'’‘' ™ 

In fd“g an an " " “ i‘ >>-yo"d 

Zaibulnissa Bib. v. kulsu.m BiBr'l7250®“'"^ 

(4) S. JO—See Co-sharers, 2 A. 394. 

( 5 ) S. 15— Suits and applicnliont » 1 tv , 

to suits, as distinguished from annr f 
used docs not includf 

of 1871 clears up what was obs! execution of decree. Act L 

word “ suit ” has been used in a 

to enforce execution of a deer 't * include an applicatioi 

of a decree. JiwAN SINGH v. Sarnau SINGH, 1 A 

(6) S. IS-See XVIII OF 1873, 1 A, 254. 

(7) Art. 10. Sch. Il-See PrE-emption. 1 A. 311 ■ l a 592 

(8) Arts. 15, 26, 61 lift Sfh tt o . 

(9) drf. 6S. Sch. n~Suu T CEEDITOE, I A. 333. 

signed by ^htor—Stamp AcriviTT^T^s of balance dm no 

A balance is struck in favour of ourorthVm ” 

by the other, a suit, brought firh htur 7:^17 
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the account book ” is a suit on accounts stated within the meaning of the 
Art. 62. Sch. 11 of the Limitation Act, 1871, and would he within time, if 
it is within three years from the date on which the balance was struck and 

admitted. 

An entry of the balance struck in the creditor’s account, which is not signed by 

the debtor, is not a note or memorandum of the kind mentioned in No. 5, 

Sch. H of the Stamp Act, 1869. NAND Ram v. RAM PRASAD, 2 A. 641 = 5 
Ind.Jur. 261 

(10) Art 75, Sch, 11-Bond payable hn instahnents— Waiver— Cause of aclion.— 

Where a bond for money payable by instalments, provides that, in default 
of payment of one or more instalments, the whole amount shall become 
payable the mere acceptance by the obligee, of instalments after default, 
does not amount to a “ waiver ” of his right to enforce such provision, with¬ 
in the meaning of Art. 75. Sch. 11. of Act IX of 1871. Th> most cogent and 
conclusive proof must be demanded to establish that a party to a con¬ 
tract has abandoned a right accruing to him under its provisions on 
breach and has entered into some fresh parol arrangement condoning such 
breach’, and creating new relations with the party in default. In the case 
of such a bond, the cause of action arises, and limitation begins to run. 
when the first default is made. Mumford v. PEAL. 2 A. 867 

(11) Art US-RedmptionsHit-Acknoioledgmntoftkemortgagor'stitle and of 
his right of redemption -The signature of the mortgagees iu a record of 
rights in which they are described as mortgagees of the estate, is a suffi¬ 
cient ■ acknowledgment of the mortgagor’s right to redeem, within the 
meaning of Act IX of 1871, Art. 148. DAIA CHAND v. Sarfraz, 1 A. 117 

(12) Art. US-Insudlcie,icy of aeknowledgment by agent-An acknowledgment 
of the title of the mortgagor or of his right of redemption signed b 
mortgagee’s agent, is not sufficient, under Art. 148. Sch. II of Act IX of 
mi to create 0 new period ol limitation. R.tHMANI BIBI v. HULASAKU.AR, 

1 A. 642 . ■■■ 

4141 Art U8 Sch. II-Redemplior-Adversl mere assertion ol 

^ an admse title will not enable a mortgagee in possession to abbreviate the 
-..1 cirtv veara which the law allows to a mortgagor to prosecute his 
right to redeem and seek his remedy by suit. Where therefore, the mort- 
nageee in possession ol certain property, purchased, before the expiry of the 
Lm fixed L the mortgage-deed, the equity of redemption of such pro^rty, 
from a person not entitled to sell it, set up a proprietary title to it and pro- 

Led Ltation of names, etc., Md. in a suit lot redemption brought by 

L party really entitled to it, more than twe ve year, after the sale of th 
equity ot redemption, but only three years aHer termo 

the mortgage-bond, that the suit was not barred by limitation. ALI MU¬ 
HAMMAD V. LALTA BAKHSH, 1 A. 655 
(U) Alt. U8. 8cb. Il-See LIMITATION, 1 A. 425-2 Ind. Jur. 115. 

/..k i * Sch II-Execntion of decrees obtained on bond specially 

<45) L,, Sc. 52 and dd.-Applieations for execution ol 

gLerned bTL. 167, and not 166, ot Seh. II, Limitation Act. JAISHANKAB 
y. Tetley, i A. 686 

4,bi aw 167 Sch II-"D6U of applyingMeaning of elpres.Um.-B, 

■ ^ L Full Bench " The date ol applying to the Court ” means the particular 

■ Lte onS the application U actually present^, and not the last day 
or any other day on which the applieatien was pending. 
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Limitation Act {IX of IS7l)~{Concluded). 

(By the Divq. Bench). An application by the decree-holdet for the stay of ere 
cut,on proceedings is not an application to enforce or keep in force a decree 
Fakir Muhammad v. Ghulam Husain, i a. 580 

(17) Art. 167, Scfi. II-Execution of decrce-An application for the partial 
erecution of a joint decree is not an application according to law and has 

(IS) Art. 167. Sch. n-C.P.C.. Act vril Of 1860. S. U6-Execulion o/decree- 

iZTJT ? ««<-06yector-\Vhere an application 

bvthell judgment-debtor’s property was interrupted 

by the claim of an objector, which led to a suit by the decree-holder against 

he objector deeded against the latter ; heU. on a renewed application by 

the decree-holdet for execution, more than three years from the formed 

luft ““thaUh"'“b^ve 

Art. 167. Held, also, that the application under the above circumstances 
was not a fresh application, but a revival or continuance of the previous 

application which was interrupted previous 

Per Pearson, ,._The application was barred. Paras Ram v. Gardner, 

keep decree in force^Wherc a dpr.n. , ^ apphcaiion to 

rr ssrrs 

with a certificate of non-satisfretTon'^of th another Court, together 

force or keep in force a decree within the “ application to en- 

Sch, II of the Limitation Act (18711 “'““8 “I Art. 167, 

::Tl;‘^a^: i}i ““ - 

Litaitation Act {XV of IS77), 

(1) S. 2, Arh. 62, 64, Sch t 

muired under previous I a<^counts stated^Title 

not signed by defendant. ~Iq a suirfnr*^ action—Suit on accounts 

Act IX of 1871 was in force it i’ f accounts stated when 

to sue upon such accounts was plaintiff’s right 

to save it from the operation of ih^ Act IX of 1871, so w 

action is one thing aL the comnW'''^^ ® ^ 

action arises from the acts of narf another thing. A right of 

a period within which such right oUct° ^ ^ *‘“*tation law simply provides 
therefore, governed brAc" Such a suit 

“pI~ ZZ^tTJlZ 

VA V. Sheo Singh Rai 2 a 872^ money lent. Thakub- 

,«/. aissenting] that, m computing the period 
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Limitation Act (XV of l877)-{Continned). 

of limitation pre^ictibed by Art. 177, Sch. II. of the Limitation Act (1877), 
for an application for leave to appeal to the Privy Council, the time required 
for obtaining a copy of the judgment on which is based the decree sought 
to be appealed against, cannot be excluded under S. 12 of the Limitation Act, 
1877. J.UVAHIR LaL V. NARAIN D.AS, 1 A. 644 

(3) S. li—Computation (ij fijjiiialiou—Under S. 14 of the Limitation Act, the only 
period of time which the plaintiff can claim to have excluded, is that during 
which he has been prosecuting his suit in a Court, which, from defect of 
jurisdiction or other cause of a like nature, was unable to entertain it. The 
time, during which he was not prosecuting his suit in any Court, or the 
period of such prosecution where the inability of the Court to entertain his 
suit arose from his own fault, such as mis-joinder of plaintiffs, cannot be 
fexcluded. Ram Subhag Das v. Gobind Pb.asad, 2 A 622 




(4) S. 19—See LIM1T.\TI0N, 2 A. 443 = 4 Ind. Jur. 580. 

(5) S. 22-See ACT XV OP 1873. 2 A. 29G. 

(6) s_ 22—See CIVIL PROCEDURE CODE, 1877, No. 8, 2 A. 487 =4 Ind. Jur. 641. 

(7) Art. 10. Sch. II—See PRE-EMPTION, 2 A. 237 ; 2 A. 409. 

(8) Art ea Seh. Il-Suit for datnages-Suit for money received to plaintifs 

use -When the auction-purchaser at an execution sale of a decree for 
money realizes the amount of such decree, and, on such sale being set aside, 
the holder of the decree sues the auction-purchaser for the recovery of the 
money realized by him under the decree, the suit is not one for damages but 
is for money payable by the defendant to the plaintiff for money received 
bv the defendant for the plaintiff’s use, to which the period of limitation 
applicable is three years. BHAWANI KUAE v. RIKHI RAM, 2 A. 354 ... 

(9) Arts- ea m, m, Sck. Il-Suitfor hagq-Uhaharam'' based on custom.- 

A suit for “haqq-i-chabaram” (one-fourth of the purchase-money due to 
the proprietor of a mohalla on the sale of a house situated in it) based upon 
custom is not one for broach of contract, to which Art. 62, Sch. 11 of the 
Limitation Act applies, nor one to enforce a charge on immoveable property, 
to which Art. 132 applies. It is a suit of a class, for which there is no 
limitation expressly provided, and is. therefore, governed by Art. 120, Sch. II 

of the Limitation Act. 1877. KlRATH CHAND v. GaNESH PR.ASAD. 2 A. 

» « « 

358 

(10) Art, 67 CS. 75. boKd-CauK <,/<.c(i«l.-Abona,which8ti- 

rW^yment, wubia .br=e,e,r., tbs principal and every 
half year ol tbe interest thereon and of the premia of certain policies of m- 
Burance made over to tbe creditor as collateral security for tbe debt, and 
that in default of snob half-yearly payments, the whole amount ol the debt 
shall become payable, but that it should bo optional with the creditor to 
claim full payment on the failure of any one or more half-yearly payments 
or on the Mpiry ol the period of three years, is not an instalment bond ; and, 
therefore. Art. 75, Soh. II, of the Limitation Act, 1877, does not apply to it. 

Per Slnorf C./. The oanse ol action for a enlt on the bond hrisee at the end 
ol thro^ years allowed for tbe payment ol debt. 

Per SpankiA. J. The bend doe. net fall nndef Arts^67 and 68 of Seh. II of the 
Limitation Act, but belongs to the category of tends mentioned m Art M, 
on which the cause ol ection arisee when the bond becomes duo, and it bo- 
onmes due on default of payment of both interest and premia on the due 
date, and not ol either ol them only- BAIL v. SXOWBLL, 3 A. 833 = 4 Ind, 

^ns. 461 
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Limitation Act ixy of l877)--{Co,icluded). 

st?' T' Vro^rty-Sxiit for posses. 

S^-Specsfic perfor,nance.-\Sisoro la„d, the subject of a tale, wat not ia 

the possession of the vendor at the time of sale, but had been adiudsed to 

him under a decree, against which an appeal was pending, a suit by the 

m the sale-deed) is not a suit for specific performance, to which Art. 113, 

und’ b , « applicable, but one for possession 

nude he title conveyed by the sale, which is governed by Arts. 136 and 

144 of the seeond schednic. Sheo Pr.isad v. Udai SINQH, 2 A 718 
tlell"' Th^' f " >*>■« l'‘ere has been an 

above article, contemplate and mean an appeal from the decree, and no 

Con t order, refusing the application of the defendant to set aside an 

p decree. An application for execution will, therefore, be barred, if 
presented more than three years after an ex parte decree, though within 

Privv Coanril 7 ^'mitatioD Act. 1877. include appeals to the 

de ree of t^e Hiah^’r rr application to execute a 

^"781™, O' ‘^0 Privy Council, 

NAESIbGH D.AS V, Narain DAS, 2 A. 763 = 5 lud. Jur. 269 

Us pendens. 

tss9: sT-lZT Res jndicata-C.P.C. 

property with uotic'e of“ a”7n!rfor'su'’h P'^'ohased certain 

Court which hni„ u ‘ ^ property pending in a Munsiff'g 

bein^ over Rs 1 QOO)' Tt of the property 

oont-estTt by appe^a'd rhat h:‘ ° '“P”' L to 

elude him from suing the °™'ssion to do these things did not pre- 

Of the^property purchased by hir^t thTan^ionX"" 

decree’'"AuSHArrHulm Bamsh“'i'’a 588 

ofe^nUyofredentpaoT 

a condition against alienitin - mortgaged first to one person with 

afterwards sold to the fir^t mn^/^ mortgaged to another person, and 
on the second mortgage \ho Pending a suit against the mortgagor 

cannot be affected by the sale to tL his mortgage, 

can such purchaser denrivefh a * fife, but neither 

have, by virtue of his nrh^ rights he may otherwise 

The purchase of the eauitv condition against alienation, 

sarily extinguish the original ^ mortgagee does not neces- 

it alive. Lachmin Narain v*^Kn^' ^ ‘Smanifestly intended to keep 

(3) See OUDH TALUKDAR A n 

318. ’ ^=6 I-A. 181=4 Sat. P.0.10=* Bal, 

I^ord Canning’s Proclamation. 

weilrZn ftodZ!!°on d thelsth iM' Canning’s 

the property, the subject of th‘ f vesting 

subject of this suit, together with all other landed property 
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Lord Canning’s Proclamation~-{Concluded). 

iQ Oudh. in the British Government, and all who claimed title to it had to 
Claim through the Government. Whether or not the sunnuds under which 
plaintiff formerly held, would, if Oudh had remained under the old dynasty, 
have conferred upon her a life interest or an interest in perpetuity, it was 
clear that no more was granted to her subsequently by the officers of the 
British Government than a permission to occupy for her life the palace to 
which she now asserted a right in perpetuity. If the Acts of the Govern¬ 
ment officers allowing her so to occupy the palace, which she sought o 
impugn, were nullities, it would follow that she had no interest at all. but 
that her property remained in the British Government to which it was con¬ 
fiscated. N UVAB MaLKA JAHAN SaHIBA V. THE DEPUTY COMmSSIONEB 
OF LUCKNOW IN CHARGE OF THE NAZUL DEPARTMENT. 3 Suth. P.O. 
J. 584=G l.A. 63*Bal. 194 
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Lunatics. 

See ACT XXXV OF 1858, 1 A. 476=2 Ind. Jur. 354. 

Mabomedan Law. 

1. ~DIV0RCE. 

2. —dower. 

3. —Gift. 

4. —INHERITANCE. 

5. —MINORITY AND GUARDIANSHIP- 

6. —PREEMPTION. 

7. —WILL. 


D/vorce. 

Husbmd and wile-BepndMion by ambiguous expsession-Cuslody of minjr 
lu^hUr-Father’s rrghl tkerclo.-Vnie, Mahomedan Law ambiguous 
ej^e-sions, used by an angry husband intentionally, to the elieet that he 
would regard her in any other relationship but that ol a »if=, amount to a 
divorce, and such a divorce becomes absolute if not revoked with.rr the t.me 

allowed by law. 

A member of the Sunni sect, who has divorced his wife, cannot claim the 
custody of his minor daughter until she attains puberty. HAMID ALI v. 

IMTIAZAN, 2 A. 71 
-2,—Dower, 

(1) Under the Mabomedan Lav, of the Shia sect, a «idow is entitled to c arm 

the whole of the dower agreed by her deceaeed hnsband, at the trme of the 
marriage to be given to her, irrespective of hie means at the time of marriage 
or at tL time of his death. SUGBA BIBI v. MASUMA BIBI, 2 A. 673-6 

Ind. Jur. 95 

(2) When, At the time of marriage, there has been no etipulatronae to the nature 
Z dower i « whether it should be prompt or deferred, a portion of it 
sLuia be de’emed to be prompt; and custom cannot be referred to for 
rrding this question. What portion of the dower must be conerdered 

is a auestion to be decided with reference to custom, the position of 
^rwomln arthe amonnt of the dower named in the eontraot. TAUFIK- 
UN-NI8BA V. GBULAM KAMBAR. 1 A. 606 

mPrrmr,ior€xioibledower-Jifsatuiiono/conjugalriffkts-Aetm/Wl(Beng^ 

^ in such a suif-When, at the time of marnage, 

Set has been no express stipulation as to whether dower should be prompt 
« dliLd payment of a portion ol it should be deemed to be prompt or 
tyable o^demand. What portion ol the dower should be payable promptly 
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JHabOmeaan U «'~2.-Dowcr-(Cmduded). 

mmt be decided, in the first instance, according to custom and in the 
oiriwe'r^'™’ the'amount 

A suit b, a Mahomedan against his wife for restitution of conjugal rights must 
he deeded wUh reference ,o the principles of Mahomedan Law Ind noTbl 
the general law of concract (Act VI of 1871). ^ 

that she did not demand her 
dower before leaving her husband's house, from demanding it when restita 

eadvrn’ eircumstance that they hi™ 

from rlfll f 1" -“^eieRe, does not preclude her 

her ■ ‘"S oo hamtation until the portion of the dower payable to 

h. . paid, Eloa. V. MAZHAH Hb-SA..V, 1 A. 483 = .2 Ind. dur S ! 

ttr;* L'dZThicht 

habitation with consent for five years maTn Jn' Z ““‘‘““ed co- 

ALLrLAL“83'r 

gift. JfWAN LL/„ vZtu^S' 71Z 

to Lke an imLIate tlsf oZ"° ““ 

donee must have perfectlv n a ^ the donee, and that the 

one. The deed was thf>Z the transaction was not a real 

UMAT-UZ-ZrHABA I T77JZ7 \ 

Bal. 208 Kadr, 3 Snth. P.CJ. 601 = 

fatal disease, do not apply to a gift Lad. labouring under a 

gift really amounts to a sale Cnr am \r ° ^ * 

~~4.~Meritance. ^ ^ A. 854 ... 

See Evidence act, 2 A. 625. 

~S.~Minority and Guardianship. 

(1) ^inor—Ouardianship—Dutv In j i. 

ed by the creditors of a debased MahZ were obtain- 

a sale deed of the deceased’s DronprH against his two widows, and 

themselves and for a minor 'A executed by the two widows, for 

character of h« guardrsZ 
inheritance, that if she wis in ’ 

pcriy represented in, Ihe su ts n TTT' «' P- 

it would seem she i cann t ^ which the creditors obtained decrees, that 

quently effected, that sIg was eTtakd nor by the sale subse- 

equitable to require that the re^- 1 hoover her share, but it is only 

the payment by her of her she ^'^^fk^ should be contingent on 

the sale was effected. Hamir SINGH ^ satisfaction of which 

(2) When a Mahomedan womtn In '' ^AHia, 1 A. 57 ... 

on her own account and on ac possession of immoveable property ■ 

person and propLiy :L TotTZ't 1 '"T ““O 

faith and for valuable consideraKontorl^^d^'T’ 

for the necessary purposes o, herself and the « 
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Mabomedan Law^S-Minorlty and GuardianshIp-iConclude h 

bythemiaors for caocelment of the sales and 

were proper and binding on the minors under Mabomedan Lav%. ^ 

which the right of the heirs is HUSAIN. 1 A. 

of its being free from locumbrances. HASAN ALl v. .uis 

533 

1 A. 598 

(4) See Mahouedan Law (DIVORCE). 2 A.71. 

f _ Pre-empilon. . , 

(11 WormaMi'.^-nenl-mmqnhlir,wvl.--Th^ formalities to bo observed under 
fte Mahometn Law by a person clatming a right of pre-empt.on, may be 

of acquiescence in relinquished upon misiuformation of the 

also vitiate his claim. ^ ^ be resumed when 

roTalfl'bVcoreapra'rent.’ ABADIBEGAM v. IMAM BEGAM. 1 A 521 . 

• in rcsDCCtof the sale of house-materials, 

(2) No right of .jj and intended to be. removed ; but such right 

or of a house capable g. inhabited on the spot, with 

:::h':;ghtTuc;crparcy as the vendor had enjoyed, though without the right 
to the soil. ZABURv.NUBALi.2A.99 

(3) See PRE-EMPTION. 1 A. 207 ;l A. 283 and I A 564. 

7.—Win. ,;,i«n_\Vaiib-ul-arz— COTtdiiion recorded valid.—By the 

Testamentary ig required to make a will valid, and no 

Mabomedan Law, no ^3 necessary as long as the inten- 

particular form even ascertained. Where a testatrix devises a 

tion of the I" /.operty in wajib-ul-arz relating to a portion 

certain evidence of bet intention to make this disposition 

II": - — ““" “““ 

BUKW, 3 S.lb.P.C. M5.33 W tr. “P'''' »' 

""Cparf delicto potior est couditio poseideutie.- See FB.CD, 1 A. 403. 

Mesac-proms. . for cost of collect. 

( 1 ) OUim/or-a,a„s^tre^^ lawful owner, in 

person enters upon, ana p allowed such costs of 

rheexerciee o,abe»M->-»‘j;*,';‘;^^^^^^ i. >■= -d been in 

oolleoting the rents possession without any bona 

possession, have ^ he cannot be allowed such costs, 

• iTtlo^h teceecAry pwymente eueb ns ao.ernment rove- 

nne or ground.rent. 

—.XL - ♦».« frA^nasser U a bona fide trespasser or not, be 

Per Stuart, C./.—Whe e g^ion as the owner might have incurred. 

„n.t be allowed .neb ^t. of col ec«» ^ 

ALTA? ALI V. LALJI MAL, 1 A. 

153 
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Mesae-proflts-iConcluded], 

(2) See CIVIL PROCEDURE CODE, 1877, No. 27, 2 A. 651, 

(3) See Regulation xxxiv of i 803 2 a t a y « 

70S = 7 I.A. 51 = 6 C.L.R. 257 :4 st. P cl“o! 

^oney-decree. 

(1) Construction of -Decree enforcing lien -Wh.r. in . ■* 

immoveable property, the defendant agreed to pav thram^" ^ 
costs and interest within a certain ri J a ^ claimed with 

ment, the piaintifi might b it e “vpoth 

Court passed a decree for th ^ ^ ^ypotbecated property to sale, and the 

aocordLce w^r: =«‘-vith inleies, .'io 

senting) that the decree a nrcnl dec™"’ 

(2, .„c.e,t.,„ccAesr,.- ZLc2Z T " ^ 

mortgafie-Conditim a„aimt alunntiol 

execution of a mere monev.decr.>« • ^ ^“otion-purcbaser at a sale in 
judgment-debtor at the tiL of exisimg in his 

execution of it atta^'cLTbri^gTrsahL^^^ 

perty. he cannot successfully rls sUh! f- T' pro- 

mortgage created previous to the atr ii liolder of a subsequent 

The holder ofa money decrl obUiW ^ -- 

the hypothecated property in execution of whopurchases 

the holder of a subsequent mortgage created^ n T'T 
sale, a condition against alienation 1 

Observations of Turner J on fK» «„* , . * 

and the rights of subsequent incuml'^'^^ incidents of a simple mortgage, 

1 A. 240 encumbrances. KhubChand v. KaliAaN Das. 

Passed on simple morfgaqe bnnd—Tt; it ^ 
purchaser of a simple moDey-decree n a “/ Jecree.-lbe 

not acquire a lien upon the property “a bond does 

1 A. 446 “"‘gaged. Ganpat Rai y. SARUPI, 

Mortgage, 

1 . —General. 

2 . ~Poreclosure. 

3. —Redemption. 

4. —Simple. 

5. —Usufructuary. 

~'l.^Oeneral. 

(l) Condition in mortgage-deed not to , 

gngees.-Ar, alienation of mort-ragedTrl'’ »/ ’nort- 

tte mortgage not to alienate, is°no, ad 1 “ 

as IS against the mortgagee's rights 1 ^o 'ar 

have obtained all that in eqnil h “"‘gagee will 

ahenation against the terms of the ‘1°" “it is declared that the 

»er, unless he desires i 0 ^ 1 “ *“®° '*■“" “-«<>- 

1 A. 126 oontmuance. Chunni ,. Thakdb Das. 

Pirof _ 


(3) 


and inteTe^^oT^if ^ ^^signecs.-A sub-mortgagee of 

“ «ecntion of a decree ohtaiLd agrul Tfl 

POBsession of the property as againstTe d “"‘gagee, is entitled to 
' ®“AI PANDEY y. SHAM NlRAm.^S m'”*' 
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Mortza&e—l.—General—iCoiicluded). 

(3) See CiUSE OF ACTION, 1 A. 3i5 = 4 I-A. 15 = 3 Sath. P.C.J. 357-3 SAr. P. 

C.j. 673. 

(4) See HINDU LAW (ALIENATION). 2 A. 141. 

(5) See MONEY-DECKEE. 1 A. 240. 

(6) See REGISTRATION. 2 A. 392. 

(7) Sec Registration act (XX of 1866). i A. 236. 

(8) See Registration act (VIII of 1871). 2 a. 40=3 lad. Jur. 220. 

(9) See SUCCESSION ACT (1865), 1 A. 710 = 3 lad. 3uc. 72. 

- 2.—Foreclosure. . 

(1) When the whole of a mortgage-debt is due to the persons claiming un er 
the mortgage, jointly and not severally, there cannot be a foreolosnte as to 
a poTon 01 the morUe. and a suit lor possession of a 

mortgaged property is not maintainable. BISHAN DIAL v, MaNNI RASI, 

1 A. 297 = 1 Ind. Jur. 411 _ 

(2) Joint morl„e-Foreclosnre at to pevlion.-Where a mortgage ia dearly a lomt 

one, and the whole property mortgaged is mane liable for the w . 

without any specification that a patticnlat portion of the property is liab 
lot a particular portion of the debt, tbe mortgagee cannot claim forec 
a portion ol the mortgage against some of the mortgagor eating 
the rest. Such a ioreclosute proceeding is irregular, and » ^ „ 

Sion based on it is not maintainable. CHANDIKA SlifGH v. POHKAE SIhGH, 

2 A. 906 

(3) See REGULATION XVII OF 1806, 2 A. 313. 

(4) Subsequent mortgagee, entitled to notice ol foreclosure, See REGULATION 

XVII OF 1806, 1 A. 499 = 2 Ind. Jur. 464. 

- 3 .—Redemption. . , , mu 

hi Tnint viortnane-Purchase oj share by a viorlgagee-Bedeviption of share. The 

to redeem the whole ol a joint mortgage rests npon 

it! ioint character; aod. when that is btokea by the mortgagee purchasing 
the share of one of the mortgagors, the tight ceases, and. one of the mortga¬ 
gors cannot redeem more than his share agaiost the will of tbe mortgagee. 
KURAY MAL V. PUKAN MAL. 2 A. 665 = 4 Ind. Jur- 653 

L be secLd by the instrument of mortgage, and not the value of the pro- 
“etty mertgaged, Tbe defence set up has nothing to do with such a ques- 

tion. GOBIND SINGH v. KALLU. 2 A. 778 

See ACT I OF 1869. 3 LA. 85=3 Sar. P.C.J. 570. 

(3) See INTEREST, 1 A. 344. 

17 = 6 C.L.R. 213. 

(6) See REGULATION VII OF 1825. 1 A. 431=2 Ind. Jur. 146. 

(7) See SURETY, 2 A. 562. 

i table vroperty—Construction—Effect of condi- 

(1) Bond charging^ofi ^ ^ charged the profits of immoveable 

^tb r«-p.y«»t of tbe loan, and etipolat^ that tbe obligee 
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^<^^^g^ge-4.—Slmple-{Coticluded). 

should take the management of the property and render accounts to the 
obligor, that. If the loan was not paid when due. the latter should remain in 
possession till the loan was discharged, and also that the obligor should have 

TufT 1"“’ property till the discharge of the 

debt, held, that the bond created a mortgage of the profits only and not of 

e property itself and that, therefore, the obligee cannot sue for the sale of 
the property. ‘ 

If there is a condition, in a bond for payment of money, not to alienate certain 

(2) Bypottucation-kn instrument, which recites that the obligor 

cUigIfturtriT“b' h “is house to the 

ligee, that the latter has been put in possession of the mortgaged property 

edtn,°r“'“““’*’''^“‘' w.thin two yL Id 

red em the mortgaged property, and that, it he fails to pay the mortgage- 

amount'' “= liberty to recovef the 

amount .n any manner he pleases, creates a simple mortgage of the house 

avhioh can be enforced by sale. PhuL KUAR v. MurU LaR A 
(3; See Money-decree, i a. 446. ‘a/xiak, z on ... 

—— Usufructuary. 

(1) ^edemption—Conditioixal decree.- Where a suit i<t hmnni,. ( j 

the footine that fhA .ii.r ® ‘^i.brought for redemption on 

:rrzrT r,tr " 

‘ctxrrr,":- 

accepts the liability for any enhancerrir^'^^^n^^"^®^^®' “^rtgagor 
gagee over and above the amount of such'^*"^ “ay be paid by themort- 
deed, and there is nn T,r..i ‘ ^ ^ mortgage- 

payments by the mortgagerto h adjustment of any such 

tenure, the u^^^ t 

rrr- 

—Effect of order under C.P C 1859 J ^ j 'Attached property 

^Mortgagee-Mortgagor's cLL L PO-ymmts due from 

mortgagee in possession is cancelle/ ^beo a sale made to a 

session of the property become. ’ revived, and the pos- 

oase. after the'anc iL^ oT L ^ 

Hindu father, sued The ' . ^ ^ 

ground of such cancelment anfh.T > Possession of the property on the 
be could not be allowed to retain thn T ‘he ground that 

gagee-purchaser, and thathe wa. i eject the moct- 

of his own sale ; and the property ^wh^ehTr^ invalidity 

Sion of the mortgagee, was attached ^ ^o be in the posses- 

party against the mortgagor and his'^ of a decree held by athird 
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Mortgage—5.^Usufructuary—(Concluded). 

of the equity, for redemption of the mortgage, that he was eotitled to such 
relief, and that the mortgagee, not having prosecuted, by means of a amt, 
his disallowed claim, could not urge, in this suit, the plea of res judteata 
or bis claim for a lien for his purchase-money, or any other plea to theeSect 
that ho was anything more than a mortgagee. 

Where the mortgagee has undertaken to make certain annual payments to the 
mortgagor, the latter or the purchaser of the equity of redemption is entitled 
to a deduction. from the amount due to the mortgagee, of such annual pay¬ 
ments not made by him. BASANT RAI v. Kanauji Lal, 2 A. 455-4 Ind. 

Jar. 583 

(4) ^lortgaoeeinpo$^emon-UsHfrlu:t-InU^^^^ nf vwrtgagc deed. 

-A mort<^agee in possession, desiriug to have the usufruct of the property and 
also interest at the stipulated rate from the time of the mortgage down to 
the period of redemption, should show to the Court that such, was the mten- 
tion of the parties. RAJAH AMEEK HOSSUN KHAN V. Mt'KHDOOM SINGH. 

3 Suth. P.C.J. 195 

(5) See CIVIL PROCEDURE CODE. 1877, 2 A. 252. 

Mortgagor and Mortgagee. 

Con^Mive fraud-AtUstalim. ejfect of.-It a prior mortgagee knovring that a 
second mortgage is going to be executed, simply keeps quiet, be is not guilty 
of constructive fraud, and does not lose his priority. Nor does h.s attesta¬ 
tion to the second mortgage amount to constructive fraud, if he rs unaware 
of its contents If he attests the second mortgage, knowing its contents, 
and keeps silent, and thereby lends the second encumbrancer to believe that 
the property is unencumbered, and if the circumstances are such that the 
Utter would not have advanced money on the property, if he had known of 
the prior encumbrance, the silence would amount to constructive fraud, and 

the prior mortgagee will lose his priority. SALAMAT ALI v. BUDH SiNGH, 

1 A. 303 = 1 Ind. Jur. 385 

Municipal Committee. 

See ACT XV OF 1373. I A. 557 = 2 Ind. Jur. 790. 

Murder. 

See PENAL CODE. 2 A. 33- 
Native Indian British subfects. 

See ACT XI OF 1872. 2 A. 218. 

Notice. 

(1) Of suit. See ACT XV OF 1873. I A. 269. 

(2) See RAILWAYS ACT (XVIIIOF 1851). 1 A. 60. 

Nuncupative will. p j 

See PRIVY COUNCIL. 1 A. 6S8-2 L.L.tt. 

P»0.J« 807* 
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Occupancy-right. o/ 1873 (N.W.P. RmtAci), 8s. 7 and 9.-The 

Ex-prmvtary tew ^ ^ bis proprietary 

right of uy yjjtue of 8. 7 of the N. W. P. Bent Act. in 

lights in a maba , q • niahai, at the date of such loss or park- 

rg.rarrirxi:/r by pn™. 

KUMDl DIAL V. RAMBABAN BAI. 3 A, 
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; Occupancy^tenant. 

EigUoJ, See ACT XVIII of 1873, 1 A. 353 = 1 lad. Jur. 705 and 1 A. 547; 2 A. 
Officer. 

appointed to consider and revise revenue assessed on certain estates-Qovernment 

proprietary rights of .—An officer appointed to consider and revise the re’ 

veiioe assessed on certain estates, is not empowered to convey away the 

G-^vernment in those estates. PooRUN SiNGH v 
The Government of India, 3 Suth. P.C.J. 141 

Oudh Estate. 

See CLAIM, 3 Suth. P.C.J. 567 = 6 I.A. 1 = 4 C. 839 = 3 Sar. P.C.J. 873. 

Oudh Proclamation, 18S8. 

See PJ'ACJ.CE AND PROCEDUKE, 3 Suth. P.C.J. 304 = 26 W.R. 55 = 3 I.A. 259 
Oudh Taiukdar. 

where their Lordships were of opinion that the ^ 

afforded sufficient grounds to fust th- circumstances of the case 

tcutiunofthe ae,eLaut L:rhe ;:;,?^r:eC:n^^ 

ment and the sunnud should be held bv him t i ^ summary settle- 

and as a jolu. la.ily estate subteUo .h' law oAret t h' h ^ 
although the suit was not decided until after the nih ^ 
provisions of that Act did not operate so as to chano Ih ^ ° 
the parties, and to put an end to the tri,«f ^ T cf 

viously held the estate and to cnrtv the defendant had pre¬ 
fer his own sole use and benefit disch tiefendant 

difference in this respect betwLrf'^^^ 

presumed from a fair and reasonible^ express trust and a trust implied or 
tions of the defendant. The vilkee^ erpretation of the acts and declara- 

services rendered during the Mutiny of 18^?"we X ^'^yal 

have been granted to the joint familv im^c T ^ Lordships to 

the defendant rendered to the Tn * services which 

then joint family „ and “■= 

Riont, be acted i tbe“ the Goveto- 

'tr:e^::d“:t^:;lr::r-«--ntot a™ngement .hich may 

of the suit, but the decree ,™nld tl>a -““^"oemeni 

may arise in respect to the said subs * °'f question that 

any. Thakoor HuRDErBux v --ngement. if 

P.C.d.607 = 6 I.A.161 = 4Saraswa;irpTl 3 Snth. 

(2) Sub-seitlement-Construction.-ThoW t.au- . 

to a sub-settlement for life unon tha « ^ ^ appellant entitled 

of the late talookdar. which was bindineVor*''? the terms of the letter 
successor also. Kishna Nund Lsr v 
CUMBERED ESTATES. MEHDOUm 3 
Pardon. ^ 649=Bal. 278 

jTir 

See registration Act. v„i of 1371 , : a. 442 
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PsFtic s* 

(1) Nonjoinder of parlies-Effect of-Adding parlies in appeal-When the 
cause of action is jointly in favour of a number of persons, and not solely m 
favour of one. they must all be made parties. Failure to do so would in- 

volve the dismissal of the suit. 

Though, in some instances, parties are allowed to be added in appeal, yet m a 
case, where the parly seeking the addition has elected to go to trial without 
theamendment. the appellate Court may refuse to allow the addition of 
parties. Dular CRAN'D v. BaLRAM D.AS, 1 A. 453 

(2) Addition or subslilution of pnrIies-Powers of appellate aowt-Execuhon of 

separate decrees-Sale of the same properly on the same date thereunder 
Separate sales, not an irregularily-Anction sale-Sale not confirmed Sm 
by action purchaser for refund of purchase-moneg.-An appellate Court can 
add or substitute uew appellants or respondents, even after the expiry of 
the period of limitation. Where the same property is ordered to be sold ou 
the same date, bv separate orders im execution of two decrees, it maybe 
sold once for all in execution of both the decrees ; and it is not an irregu- 
larity to sell it separately. Where, under the above circumstances the 
first sale is confirmed and a certificate of sale granted to the purchaser 
under ir. and the second sale also is confirmed in spite of the objections of 
the second auction-purebaser. the latter is entitled to sue for refund of the 
purchase-money paid by him. His suit is not open to the objection of 
caveat emptor, for. what was sold to him is not that which was ^■^^erti ed 
for sale the right, title, and interest of the judgment-debtor as it 

Listed betore the first sale. Ner is it open to the objectroo that the confirm- 
ation of sale to him. under S. 257. in spite of his objections, having 
become final by bis failure to appeal against it, be could not seek his 

remedy by suit; for. his objection to the coofirmat.on of sale was not one 
remeay y o^n of the C P.C.. to which alone the provisions of 

riT apply blit it was one going to the root of the sale itself as being a 

Lmty. the court of wards on behalf of the raja of KANTIT 
V Gaya Pr.asad. 2 a. 107 

m To a mit-PolUioal A,eiit-Superintendent of Bstnic.-Where, at the tc 

(3) To a m i g„,„„„ent of India pro.ided for the due adm.rrrstra- 

Tn o^his Strtir b, appointing a Politicaf Agent or Superintendent to be rn 

™LtL'State Lw, in a suit brought by such “Political Agent and 
charge of the ^ G„,erument of India “ for 

Superintcn e and immoveable properties belonging to the 

the recovery .he proprietor 

State that be . Oovernmeot of India, if his rights and interests had 

of the properties, GIRDHABI DAS v. 

cr.rpoh" ^ 

EaTon the part of the government of INDIA, 2 A. 690 

(4) See CHEQUE, 2 A^754_ ^ j , 

(5) See CIVIL PROCEDURE CODE. I. 

2 A. 904. 
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Partnership. 

See Hindu Law 


(JOINT family), 3 Snth. P.C.J. 349-Bal. 98. 


Pauper petition 3^^, j Ijg., C.L.B. 331 

See COURT-FEE, 2 A. iai « «>“ 

Suth. P.C.J. 627. 


Pauper suit 

See Civil pbocedube 
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Penal Code (Act XLVof I860). 

(1) 59. 377~TransporMion in lieu of imprisomnent, term o/.-When an 
ofience is punishable, either with transportation for life or imprisonment 
which may extend to ten years, if a sentence of transportation for a term les 

(2) S, 66. See ORiu. Procedure Code, 1872, No. 22, l A. 461 = 2 Ind. Jur. 322 ! 

(3) S, 71, See CRIM. PROCEDURE CODE, 1872, No, 24, 2 A, 644 =5 Ind Jur 262 

® .”;;"'''!’"«‘‘--Where it was proved that the apnellant had,' 

days before the trial of an oSonce of theft, been convicted, but it was 

S 15, nor tha he had been convicted of any offence before the commission 

of the offence for which he had received the enhanced sentence, held that 

the enhanced sentence was not proper in the circumstances of the case 
Emprees op India t>. Megha. i a. 637 

tausinu wr^tb '"^^‘-Separatc seufences.-Riotiug and 

causing hurt ,o the course of rioting are distinct offences and are, therefore 

separately punishable. Empress OF INDIA v. Ram ADHIN 2 A 139 ’ 

Vl-ntUrf ‘““T Pro. Code.WS. Se. 218 . 

rrt 

and, on the overture being rejected, concluded by^deZing that Zwo”d”rue 
bribe hZbeen"commi‘»e”d.» 

Zross’-exami'! U;e"urr “ oPPOitunity to 

b:t said r hZvZM:: r,^:rr- r'r^b^' 

journed the trial for the producTon TZ T" ) 
the accused was not euMled t^have tte 

on the date fixed for th • Prosecution witnesses summoned 

thalthefiltratewZcorpZtr ^ 

both oral and documentary after theT°'V^!r‘a°““ 

empress of India V. b.aldeo Sahai '253 

• i:^:t:f r r^r ^ ^ 

each case for trial with the accused and^w'f ^ Police and to bring up in order 

manner, a case in which two nor ‘tnesses, brought up, in the usual 

After conviction and sentence o/treTr^ offence of theft, 

the proceeds of the theft, was made n 7 ^ money, 

officer asked for and received from fh complainant. The police 

There was no evidence that the m ^ a portion of that money, 

mentioned in S. 161 Penal Tnda with any of the objects 

convicted under S. 161 I p r ' tu ' *^*^^*^ police officer could not be 
a reward for bis performance’ “°°®y was not promised and given as 

punished under S. 165. Empress was liable to be 

530 = 2 Ind. Jur. 466 INDIA v. KAMPTA PeasAD, 1 A. 

Sr i^4^Power of Maoislrnf^, . 

try case himself^Crim Pro “^**‘^* commitled, to 

try himself an offence undor's m p’n ^75.-An officer should not 

. I.P.O., in his capacity as a Magistrate, 
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Penal Code [Act XLV of lS60)—[Conlinited). 

when the oScnce has been committed before him in his cap.acifcy as a 
Settlement officer. EMI’RESS OK INDIA v. SUKHARI, 2 A. 405 

(9) Ss. 1S8, 44l--Pliivig boat for hire three miles from a public ferry—Dis¬ 

obedience to order duly promulgnted by a public servant. —The plying of a 
boat for hire, three miles from a public ferry leased to the complainant, 
would not constitute the oSence of criminal trespass. But if, in spite of a 
prohibition from plying a boat for hire at or in the immediate vicinity of 
public ferries, a person continues to do so. he renders himself liable to 
punishment under S. 18S, Penal Code, for disobedience of such order. 
MUTHRA V. JaWAHIR, 1 A. 527 

(10) Ss. 192. 193, 414, See Criminal Procedure Code. 1872, i A. 379=1 
Ind. Jur. 743. 

(11) S. 193, OSender under, whether an oQence in contempt of Court. Sec CRI¬ 
MINAL Procedure code, 1872, i a. 625. 

(12) Ss. 193,195, 211. See CRIMINAL PROCEDURE Code, 2 A. 398. 

(13) Ss. 193, ■'ill—Fabricating false evidence—False endorsement on a stam 2 )ed 

Where the accused, in order to injure the complainant, who had 
deposed against him in a Civil suit, induced another person to personate the 
complainant and to purchase a stamped paper, and in consequence of such per¬ 
sonation, the stamp vendor made the usual endorsements on the stamp paper 
in the name of tlic complainant, held, that, inasmuch .as the intention of 
the accused was tO:Use the falsely endorsed stamp paper in a judicial proceed¬ 
ing. he was guilty of the offence of fabriciting false evidence, and the other 
person was guilty of abetting the same. E.\I1'RESS OF INDIA v. MULA, 2 
A. 105 

(14) Ss, 196,271, SceCaiM. PRO. CODE. 1872. 1 A. 129, 

(15) S. 201 —Causing disappearance ofevidenceof murder.—S. 201,1.P.C., refers 
to persons other than the actual offenders. Where a person who has com¬ 
mitted murder removes the corp.se from one field to another, he does uob cause 
any evidence of murder which that corpse aSords to disappear, but his object 
is merely to divert su'^picion from himself. EMPRESS OF INDIA v. KRISHNA, 
2 A. 713 

(16) S. 211—False charge, what co/isfifu-'cs.-The offence referred in S. 211,1.P. 
C., consists not in the prosecution of a false complaint, but in the making of 
it. Empress of India v. abul Hasan, i A, 497=2 Ind. Jur, 463 

(17) S. 211 —False charge, what constitutes.—It a false charge had been made 
and if it is not pending at the time of the trial of the accused, an offence 
under S. 211 has been committed, EMPRESS OF INDIA v. SALIK, 1 A. 527. 

(18) Ss. 299, 304, 304-A, 322, 325 —Voluntarily caiising hurt resulting in death. 
—Where the accused struck the deceased on the ribs with a stick and inflicted 
a hurt which not only endangered his life, but actually caused his death, 
and which he must have known was likely to break a rib, if not worse injury, 
held, that the offence committed was grievous hurt, but not the offence 
mentioned in S. 304-A. Held, also, that the offence did not amount to 
culpable homicide, as the act was not done with any of the intentions men¬ 
tioned in s. 299.1.P.O. EMPRESS OF INDIA v. O’BRIEN, 2 A. 766 

(19) Ss, 299, 304, 321, 323, See CRIMINAL PROCEDURE CODE, 1872, 2 A. 522. 

(20) S. 302—Murder—HoU to judgment, propriety o/.—When the deceased was 
returning from the bazaar to his house, two of the four accused struck him 

‘ with a laiU causing him to fall to the ground, and then the other two accus¬ 

ed struck him with their lathi ; held, that inasmuch as it was doubtful 
whether the deceased was dead when they began to strike him, and as they 
did not commence the attack, the two latter would be adequately punished 
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Pena!Code {Act XLV of 1 860)~[Continued). 

by the sentence of transportation for life and the former two deserve the sen¬ 
tence of death. Per Oldfield a-ndPearson, JJ. {Sheardissenting). 

It is a most unwarrantable proceeding on the part of the Judge to add a note to 
his judgment, by which he tries to throw doubts on the conclusion at which 
he had arrived on the evidence. Per Stuart, C.J. EMPRESS OF INDIA v 
Chattar Singh, 2 a. 33 

(21) Ss. 304,31?~Exposure of child hioivmg that death was likely to ensue.— 
Where a mother exposed an infant child, knowing that suchabandonmentby 
her was likely to cause its death, and death ensued in consequence thereof, 
held, that she was properly convicted of culpable homicide under S. 304, but 
she could not be convicted under Ss. 304 and 317. Empress OP India v 
BANNI, 2 A. 349 


(22) Ss. 363, 417, 420, See CRIMINAL PROCEDURE CODE, 1872, 2 A. 570. 

{^3) S. 370-Slavery.—S. 370 is only directed against attempts to place persons 
in the position of slaves, or to treat them in a way that is inconsistent with 
the idea of the person so treated being free as to his property, service, or con- 
duct in any respect. Per Spankie, J. 

Where the accused nbtained possession of a married girl of 11 years of age by 
false pretences and disposed of her to a third person for value, with a view to 
marriage, and the girl was received also with the same intention, held by the 
Pull Bench that the accused was not guilty of an ofience under S. 370,1.P.C. 
Empress OF India v. Ram Kuar, 2 a. 723 


(24) Ss. 372,373—Offence zmder the sectims, what constitutes.—mere the accuse( 
by falsely representing that a girl belonging to a low caste belonged to 
higher caste, induced a member of a higher caste to take her in marriage an 
to pay money for her to the accused, in the full belief that the representatior 
were true, held that the accused had not committed offences under Ss. 37! 

373, 1.P.C. Empress of India v. sri Lal, 2 a. 694 

(25) Ss. 378, 411, See ACT VI OF 1864 (Whipping), 1 a. 666 

{fTi & procedure Code, i 872, i a. 413. 

Cri p criminal trespass-' Bona fide ’ claim of righP 

If ''"PR'S and mischief-Sentence- 

exe c ss a bona fide cla.m of right, but without auy iutsutiou to iutimidat, 

V hLh I “> I'committau otfeuoe, the, 

a h ugh he may have no r.ght to the laud, he caunot he couvicted , 

T,'"‘'y ** Rot “Ade with auy such iuteut a 

in the lid °h "'>‘k P™Pe'‘ 

of mLhtf h u ‘ “ " ''■' “fieuc 

loss or damageTauy To? “““ 

not in a c, ffl • V assertion of a claim of right 

Trt to d lT™° O' ‘he OriLu: 

T s at ? , ‘h' »'>=ged offender, and if 

/de Zil of rLht tr“ ‘he boi 

that the other f ‘h® assumit 

that the other facts are established which constitute the ofleuce 

TserSTr'^'f'*? “-hie'f, and ecu 

- r-'rs,r=™“r£"r ^ 

plated by the sectimt explained—Possession contert 

en to mean annoyance that would generally an 
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reasonably aliect an ordinary person, and not that which would specially 
and exclusively afiect a particular individual. 

The possession contemplated and intended by S. 441, I.P.C., must be actual 
in the sense and meaning of S. 530, Crim. Pro. Code, 1872. 

Re-entry into or remaining upon land from which a person has been ejected 
by civil process, or of which possession has been given to another, for the 
purpose of asserting rights ho may have solely or jointly with the other 
persons, is not a criminal trespass, unless the intent to commit an offence, 
or to intimidate, insult or annoy is conclusively proved. IN THE MATTER 
OF THE Petition of Gobind Prasad, 2 A. 4C5 

(29) S. 442, See ACT XXVI OF 1870, 2 A. 301. 

(30} S. i9-l—Alteinpt io commit bignmii—Publishing the ftjnns.—The causing of 
the publication of banns of marriage is not an attempt to marry, but only a 
preparation for such an attempt. THE QUEEN v. PETERSON. 1 A. 316=1 
- Ind. Jur. 560 

(31) S. 497, SeeCRIULNAL PROCEDURE CODE, 1872, 2 A. 339. 

(32) Ss. 503, 500, See CRIMINAL PROCEDURE CODE, 1872, 2 A. 351, 

(.33) See ACT XVII OF 1862. 1 A. 599=2 Ind. Jur. 723. 


Penalty. 

(1) Bond for inoney—Stipulntion for compound iuferesf.—Astipulation in a bond 

for money that interest shall be payable half-yearly, and that, if not so paid, 
it shall bo added to the principal and bear interest at the stipulated rate, is 
not one of a penal nature. TEJP.4L, GUARDLAN OF KUNDAN LAL v. 
Kesri Singh, 2 A. C2i=5 Ind, Jur. J54 

(2) Bond for money^-Conipoioid interest—Interest post dtew.—Where a bond for 
money stipulates for payment of interest at Rs. l'12-O per cent, per mensem, 
payable half-yearly, and. in default, for payment of compound interest in 
future, the stipulation for compound interest is not a penal one; and the 
bond contains a stipulation to pay post diem interest at the stipulated rate ; 
and, even without it, the obligee would be entitled, after the due date, to 
interest at the same rate, which is not unreasonable. MATHURA PRASAD 
V. DURJAN Singh, 2 a. 639 = 5 ind. Jur. 214 

(3) Bo7id—Interest.—Vihete, in a bond under which the principal amount is 
payable without Interest by instalments, and in default of such payment, 
with interest at Rs, 3-2 0 per cent, per mensem, sufficient immoveable 
property is hypothecated, and a surety is .also furnished, the stipulation for 
interest at a high rate is of a penal nature ; and reasonable interest alons 
could be allowed. CHUHAR Mal v. MIB, 2 A. 715 

(4) Bond for money infemf.-Where the amount of a bond for money payable at 
a certain time, comprised the principal amount of the loan and advance 
interest thereon at 2 per cent, per mensem up to the due date, stipulation 
in it that, in default of payment of the whole amount on such date, interest 
at 2 pet cent, per mensem may be claimed from the date of the bond, was 
of a penal nature. MAZHAB ALI KHAN v. Sardab Mal, 2 A. 769 


(1) Amendment of, as to price at last stage, See PBE-EUFTION, 1 A. 691. 

(2) Order returning, after it was admitted and posted for evidence. Bee APPEAL 


(8) Return of, See CIVIL PROCEDURE CODE, 1877, No. 16, 2 A. 357-4 Ind. 
Jur 469 

(4) See CIVIL PEOCBDURE CODE (ACT VIII OF 1859), No. 89, 1 A. 230. 

(6) Bee CIVIL PROCEDURE CODE, 1677, 2 A. 669 - 6 Ind. Jnr. 260; 2 A. 832; 

2 A. 889. 

(6) See CONTRACT ACT, 2 A. 671. 
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Post diem interest. 

(1) Bond—Rate of interest in India. —Wheo, in a bond for repayment of money 
within a fixed time, with interest at a certain rate, there was a clause that 
in case of default, the holder of the bond was at liberty to recover the principal 
and interest, held there was an express contract for the payment of interest 
after the due date at the same rate. 

Semble, where there is no such express agreement as to the rate of interest to 
be paid after the due date, an agreement to pay as to the rate stipulated for 
payment during the term of the bond cannot be implied. In such a case, 
interest should be awarded on the footing of damages, and when the interest 

stipulated in the bond is not excessive, it would be a fair measure of such 
damages. 

In India, the ordinary rate of interest is 12 per cent, per annum, and Rs. 1-8-0 
or Rs. 1-12-0 per mensem cannot be considered excessive. BaldeO Pan* 
DAY V. GOKAL RAI, 1 A. 603 = 2 Ind. Jur. 725 

(2) See Damages. 2 A. 617 = 5 Ind. Jur. 15i. 

(3) See Penalty. 2 A. 639 = 5 lud. Jur. 214. 


Practice and Procedure. 

(!) Private knowledge of Judge-ConlUcting evidence of wiinesses-Conduct of 
parties—lieu- case—Calling fresh evidence, on an issue not proved by evi¬ 
dence originally addwed-Fresh evidence, rule ve-Adjoimment-Hindu 
law-Speciahnodc of transfer-Act I of 1869, Ss. 16-19-Joint family- 

Oudh Proclamation, lb6H-Confiscation-Grant to one member of faviihj- 

Efiect~-Act I of 1869, S. 3—Hindu Wills. —A Judge c.annot, without giving 

evidence as a witness, import into a case his own knowledge of particular 

facts, as the means of knowledge will not then be capable of being tested. 

In case of conflicting evidence of witnesses who do not commend themselves by 

the manner m which they give their evidence, it is a safe rule to look to the 

conduct of the parties. It is always dangerous to allow parties to make a 

new case, aud to call fresh evidence on an issue on which they have failed 

on the evidence originally adduced in support of it. and more especially is it 

so m the Mofussil Courts in India. The rule that a Court intending to call 

for fresh evidence should record its reasons for so doing, ought to be strictly 

adhered to A Court,should not adjourn a case for taking fresh evidence. 

and for allowing witnesses examined, to be re-called to amend their former 
cvidenco. 

No sp^ci^l mode oftratjsferis reouired hv f-ha r 

. . a . . d> tbe Hindu Law, even a verbal trans¬ 

fer IS sumcicnt* 

1 ''I They cannot be held 

If fte Ao^ “ 

° Proclamation of 1868, of pro- 

hrioval ZT any member of 

ial lute ett^^ ‘o f->sfe; the benefi- 

it toTsT e n ^overal members of 

port}' not comtao d ^ soff>oment in respect of family pro- 

Z Vthe aT , T “ Proclamation with, only one mL- 

™", • w" “I. 

Support and assistance rendered to British 
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Practice and Procedure—iConcluded). 

officers, during the Mutiny of 1857, could not be the self-acquired property 
of that member only within the meaning of the Hindu Law, as such assist¬ 
ance and support could not have been rendered without issue of funds which 
must be presumed to be those of the joiot-family. 

Act I of 1869 conferred title in landed property and in consequence of the Act, 
the grantee must be deemed to have acquired a permanent, heritable and 
transferable right in the estates which comprised the villages named in the 
lists attached to the agreements executed by him when the settlement was 
made, whether such villages were or were not previously part of family pro¬ 
perty. He had also power by will or by alienation in his life-time to trans¬ 
fer the estates which, by virnuo of the Act, were not merely heritable but 
transferable. 

By S. 2 of Act I of 1869. it is declared that tho word “ will " means the legal 
declaration of the intention of the testator with respect to his property aSect- 
ed by this Act which he desires to be carried into efiect after his death. On 
the construction of ccrta.n documents which were in the form of letters 
written in answer to enquiries made by the Government, held that those 
documents when read together constituted a will within the meaning of 
S. 2 of Act I of 1869. Held, also, that the declaration in those documents of 
the wish of the proprietor, acted upon as it was by him and by other mem- 
bets of the family in his life-time, was evidence sufficient to prove an aliena¬ 
tion inter vivos, which in his lifetime transferred the property to the 
family to be held as joint family property. HURrURSHAD v. SH120 DYAL, 
3 Sulh. P.C.J. 301 = 26 W.R. 55=3 I.A. 259 = 3 Saraswati’s P.C.J. Gil ... 

(2) Sec AiTiiAL TO Privy Council, 15 B.L.R. 221=3 Suth. P.C.J. 148=2 
I.A. 205 = 3 Sar. P.C.J. 495. 

(3) See CIVIL PROCEDURE CODE, ACT VIII OK 1359, No. 41. 2G W.R. 10 = 3 
Suth. P.C.J. 342 = 3,I.A. 209 = 3 Sat. P-C.J. 6G3 = Bal. 86. 

(4) See DECREE, 1 A. 348 = 1 Ind. Jur. 701. 
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Pre-emption, 

(1) Hindu 

bet aecc»«a husband's sh .res in a villaRe, so long as she enjoys the estate, 
fully represents the estate and cm claim to exoreise all rights which would 
attach to it in tho hands of a mafo owner. So, she .5 entitled to prefer a 
claim to pre-emption as a share-holder in such v.llage, PHULMiN R,il v, 

DANI KUARI, 1 A. 452 

(2) Founded on ilalunnednn hao, not claimable mlu^a veador n a Hvulu.- 

When the vendor is a Hindu, no suit will I.e to enforce a right of preemp- 

Tu based on .Mahomedan Law, DW,vf.KA D,as v, HUS-t.N BAKHBH, 

• • • 

1 A 564 

(3) Malmmedan Lam-Im,n^iaU <f.«,ul,-The right of prc.mpUon is consider- 
^ oA not a strong right, and any one claiming it should be held bound by tho 

Auditions of the Mahomedan Law, and should promptly assert it by imme- 
demand- H is not the duty of the Courts to enlarge the conditions 
Lder which so inconvenient, and sometime, so oppressive, a right can be 

asserted, ALI MnHASlMAD v. TAJ MUHAMMAD, 1 A, 283 ... 

(4) Conditional decree-Final jud<,.mntani dacre. mhal .s.-In decreeing a 

laj uonaiiwTM ^ within which the putchase- 

Buit for in default of which the phintift loses the 

rnoney is to he deposited in^r.,.n^^^ ^ ^ 

benefit of the ecree. deposited in Court within 31 days from the 

..... 
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Prc^eaptJon— ‘[Continued), 

the time for the last appeal allowed by law had expired, or, if appealed from, 
has been decided by the ultimate appellate Court. SHAIKH EwAZ v. 
MOKUNA Bibi, 1 A. 132. (See also the next case.) 

(5) Conditional decree—Final iudgvient and decree.—\'^]iea the plaintiff, in a 
suit for pre-emption, obtains a conditional decree, to the effect that if the 
purchase money be not deposited in Court within a fixed time, the decree 
will become null and void, he loses the benefit of the decree bv failing to 
deposit the money within the time. 

When a suit was carried to the stage of special appeal to the High Court, but 
the appeal was withdrawn, held that the final judgment and decree in the 
case were those of the lower appellate Court. (1 A. 132, DiUd.) Hingan 
Khan v. Ganga Prashad. i a. 293 = 1 Ind. Jur. 4io 

(G) Bights of per sons equally entitled—Conditional decree in pre-emption suit- 

When, under the village administration-paper, a number of persons, holders 
of equal shares in the patti, ate equally entitled to the right of pre-emption 

of a share, which is being sold, they are entitled to have equal portions of 
the share sold to them. 
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In a decree m a pre-emption suit, it is usual to fix a time within which to de- 
posit the purchase money in Court. Where there are a number of claimants. 
It IS proper to make a direction in the decree that, iu the event of any one 
of the claimants failing to deposit his proportion of the purchase money, 
any other of them making the deposit within the time should be entitled to 

the share of the defaulters. Mahabir Pershad v. Debi DIAL lA 291 = 
1 Ind. Jur. 409 

• • • 

(7) SUpulaliom in record-of-riglUs-Construction of-Minor-Legal disabiUty- 

Limitation-Pre-emption under Mahomedan Laxo and in record-of-rights. 

Id all cases, m which the right of pre-emption is asserted as based on a 

stipulation entered in the record-of-rights. which may be viewed as arising 

out of contract or as being a record of custom, the terms of the stipulation 

must be regarded and those conditions only imposed, which the language of 
the stipulation warrants, 

Where the condition in a record-of-rights was clearly intended to take effect at 
e ime o sa e, and its language implied that those, in whose favour it was 
ereated. were to be persons eompetent, at the time, to make a binding 
contract of acceptance or refusal, held that no right of pre-emption could be 
a terwards claimed by a co-sharer, who, at the time of sale, was a minor, and 

for^^m “ person competent to make a binding contract 

Under Mahomedan Law, certain formalities are attached to the right of pre- 

‘hings, immediate demand is essential, as the 
a condf ^ ernption right is such as to require immediate assertion as 
a cond,t.on essent.al toils recognition. These do not necessarily apply to 
at.pulat.ons ,n the reoord-of-rights. EAJAH RAM v. Bansi, 1 A. 207 - 

tiTomri »» spcciai appen/.-Where a suit to 

' a m H “ entry in the administration- 

investinat'd T ° of custom, has been tried and 

.mestigated, parties cannot be allowed on special appeal to set up a custom. 

MahomedTu i™ '■‘'® does not exclude a claim under 

Mahomedan law. Maratib AH v, Abdur HAKIM, 1 A. 667 

^ 'O' P'o-emptiou 

based on the adm.n.strat.on papers of the current settlement, cannot, in 
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•emption—{Continued). 

appeal, fall back od any condition of pre-emption entered in the previous 
administration paper, and claim the same relief on the basis of custom. 

An entry of the right of pre-emption in a former administration-paper would 
not necessarily establish, though it may be evidence towards, such a custom. 
CHADAUI LAL V. MUHAJIMAD BAKHSH, 1 A. 563 

(10) Suit for-.Umtdmcnt of i>laint as to price at last slape-Caurt may relase. 
-Ini suitfot pre-emption, in which the plaintiS claimed the right on 
payment ol a sum less th.m that mentioned in the sale-deed, on the groun 
that tliat was the actual price, and did not, in his plaint say a e was 
ready and willing to pay whatever price the Court might hod to be the 
actual price, held that the Court was not bound, as a matter “I 
allow hfm to supply this delect by amending the plaint at the very last 
stage, when the suit was about to be disposed of. and to bring in the ve y 
much larger price which he should have oOered to pay when he brought the 
suit DUBGA PBASAD V. NAWAZISH ALI, 1 A. 691 

(11) LmUalicnAcl. IX of ml. Sell. II. Art. W-dcliinl possessmin-Por 
computing the period ol limitation .lor a suit lor pre-emplron, which coin- 
mences wLn the purchaser takes actual possession ol the proper y, the 
™ hlr ol the e uity o. redemption of “oU U 

rh-T the 'eguity of redemption is completely transferred to and vested m 
t,- Villi Gtlect is given to the expression “ actual possession by hold 
irJt vhen thclure ol the subject ol the sale admits ol visible and 
® „ limitation will run from the period wheu tangible 

tangible ol the subject of the sale does 

possession IS tak . limitaliou runs from the time when the 

not admit of vested in the purchaser, and 

rir :: i bdo-e sale, was enjoyed by the 

p:^auT, c,d,-smh »p—r::^:^“mr:::‘;oi;:: o! 

Jawahir Singh, 1 A. 311 

. .. • A.f IX of 1871. Sch. II, Art. iO.—The period of 

(12) Suit for~Lim anon ^ begins, not necessarily from the time 

limitation for a bUi physical and tangible possession of the 

when the subject of sale is completely conveyed 

property, but torn ^.egnired sueh possession as, 
to, and vested m, t P . Where, therefore, the holder of a 

before the sale, was enjoje foreclosed the conditional sale, 

, g ef coud.iona. ^ekeeu . m jeoi. 

and obtained a de property in 1875, in which year he also 

mutation of names lu re^^ attachment, made in 1865 in execution of 

got the property relea its satisfaction, and finally, in 

a decree, by maxing received possession of tho property in 

December oossessioo; held in a suit foe pre-emption against 

locution of hisdec^ 

was barred, as it was brought 
him, brought m Novem er obtained euch possession of the 

more than one year from procure mutation of names and 

status of the owner as ena ^ Kalbu, 

exercise the rights of an owner. (I A. 311. 

* *■ .. rval 1877 Sch. 11. Art. JO.-Whete properly U mort- 

( 18 ) Limilatton-Act J-v / , „ g^ould remain in possession and pay 

gaged on condition that the morig g 
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Pr^’emption—(Concluded). 

interest annually to the mortgagee, and that, in default ol such payment 
the mortgagee might sue for actual possession, the cause of action for a suit 
for pre-emption arises on the date of the deed of mortgage, and not from 
any subsequent date, on which the mortgagee’s name may be substituted 
or that of the mortgagor in the proprietary register ; for, though the mort¬ 
gagee may not have been in plenary possession of the property from the 
date of the deed, he had constructive possession of it by receipt of interest 
on the mortgage-money. GULAI? SfNGH v. .\mar Singh. 2 A. 237 

(14) LimiMmn-Act XV of 1,77, Sck. II. ,lr(. M.-A suit for pre-emption! 

where the property sou^-ht to be pre-empted has been purchased by the 

mortgagee in possessi-.n. is within the time, if brought within one year from 

the date when the contract of sale became completed by payment of the 

purchase-nioucy. and not from the date of the sale-deed ; for. the purchaser 

must be deemed to have obtained physical possession under the sale when 

he contract was completed. LacHMI NakaiN LAL v. SHEOAilBAR Lal, 
2 A. 409 

(15) of assessnient.-ln a suit for pre-emption, 
w en It 1. found that the actual price paid for the land is less than that 
entered in the sale-deed, the pleader’s fee to be charged on the opposite party 
must be calculated, not on the amount entered in the sale-deed, which is 
found to bo false, nor on the amount on which the Court-fee on the plaint 
was paid, but on the actual value found by the Court to have been paid for 
the property. Dew SINGH v. BH01> SiNGH, 1 A. 709. 

(IG) Record-o/-Wj;,/s._\Vhere the greater portion of land in a village is divided 
into a number ofeach thokc, belonging to a number of sharers, the 
emaimog laud being held m common by all the co-sharers in the village, 
and the record-of-rights provides for a right of pre-emption among sharers of 

bv aTl '"n a share in one thoJee 

by a ha er in another on the ground that he is a sharer in the com- 

mon lands along with ail the sharers in the village. Mava RAM v. Lachho. 
(17) See ACT XIX OF 1873, 2 A. 876. 

(10) See CIVIL PliOCEDl-RE CODE, 1877, 2 A. S=0; 2 A. 884, 

II/“sT = 3 C. 315 = 3 Sar. 

(21) See JIUHAMMAD, 1 N LAIV (PRE-EMPTION), 1 A. 521 ; 2 A. 99. 

Privy Council, 

* * Technical 

to be given~Nunn decree-When 

Ues-Vsagc of Jains-Esilu of its nullity, tchm 

-Allarnalive declaration -The^doTr 

tained leave to appeal to the P ' ^ ob- 

abortivoowin. ohff . 

then applied to the P "o 
that the suit was one^cLc^'^'-^'^ 

questions of properties of large value, and involving 

leave tr “rar.i: 

y the su.t, objeefons to which no referenee had been made either in 
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Privy CouncU~(Conlinucd\. 

his application to the High Court for leave to appeal, or to the Privy Coun¬ 
cil for special leave. Held that, though it was not, by any means, intend¬ 
ed to lay down, as a rule, that no questions can be raised at the heating, 
which are not indicated in the petition for special leave to appeal, yct.m 
the present cases, considering the importance of the questions upon which the 
appellant obtained special leave to appeal, and the somewhat technical 
character of the objections raised to the maintenance of the suit, objections 
which altogether excluded tbc consideration and discussion of those very 

important questions, the appellant ought not. at that stage, to be allowed 

to insist that, by reason of these objections, the suit ought to be dismissed. 

\ declaratory decree ought not to be given unless there is a right to some conse¬ 
quential relief, which, if asked for. might have been given by the Court, or 
unless, in certain c.ises. a declaration of right is required as a step to relief 

io SOIU6 other Court. 


In case, whore property may legally pass by an oral will, a suit may lie to have 
it declared imll and void; lor a claim under such a will is not a bare asser¬ 
tion ol title, but the setting np ol a specific act by which title to property 
may be coulcrred. right to have a document or act which obstructs the 
title or enjoyment of property, cancelled or set aside, or for an injniiction 
against such obstruction, would be sufficient to sustain a declaratory decree. 

Accordiiie to the custom obtaining among the Saraogi Agarwala Jams, a sonless 
lido; tabes a very much larger dominion over the estate ol hush „ 
than is conceded by Hindu law to widows among orthodox Hindus, she 

ates n absolute interest at least iu the sell-aeguired property o her us- 

band • she enjoys the right ol adoption without the permission of her lius- 
Lnd or the consent ol his heirs ; a daughter's son may bo adopted, and, on 
adoption, takes the place of a son begotten. 

With reeard to the Jains, the Hindu law must be applied generally to their 

cases ill the absence ol custom varying that law. 

T 1 bv a Iain widow lot the mainteiianoe of her possession by the eslab- 

r J I her exclusive right of inheritance to her husband's estate, and 
hsbmcutof he , 0.4500 upheld, the adopted son was subse- 

to have the a op 10 instance, grautiug all the 

qucntly adde ^bat the widow was entitled to be maintained 

reliefs asked fo , ^ j modified this by 

in possessiou either as 

declaring that s 0 was adopted son. Held, 

proprietornrasman ger thejsta 

that, though t c eo a ' , declarations, which decided 

nneertain. ye. the plaintills on the one side, and the 

the rights of the p. „peUcd the defendant’s pretensions. There 

defendant on the other.. P plaintiffs inter se, the decree was 

being "'■“"»;‘^;:r:t'cra:oi;ed prejudice to those rights. SHEO 
lightly LAL, I A. 089 = 2 C L.R. 193 = 5 I.A. 

87-3 Suth. . . ■ finality of a judgment of the Privy 

<2) Order, grounds for « -tioo by an order in Council, cannot 

» '^i^^Sucran order will not be allowed to be re-opened 
be generally questioned^. accident, without any blame and 

or varied, unless it 18 s o - himself, ho has not been 

without any default on e P 51 ho bad been heard, 

heard and an oider SINOB v. MAHARANEE SUBHAO KOBB, 4 

MAHARAJAH PERTABNABAI- US-SSaraswati’sP.C.J.SlO 

C. l84-38uth. P.O.fi53=5l.A.m 

154 
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(3) Application for leave to appeal to—See CIVIL PROCEDURE CODE 1877 9 

A. 65 = 3 Ind. Jur, 413. ’ ’ 

(4) Application for leave to appeal to—See LIMITATION. 1877, 1 A. 644 

(5) See High Court, i a. 726. 

Profits. 

(1) See ACT XVIII OF 1873, 1 A. 512. 

(2) Suit for, of sir-land not included in Rent-roll—See SiR-LAXD, 1 A. 659 

Promissory I^ote. 

( 1 ) Negoiiabilihi~Cho!;c-in-action or actionable claim - Defences in] suit by 

assignee.-A promissory note, not m.ade payable to any other person than 

the payee, that is not made payable to “order.” or “bearer” is not a 

“negotiable instrument.” Such a pro-notc is. however, an actionable claim 

or chose-m-accion. and can be acquired. And. just as in England Courts 

of equity allow the assignee of a chcse-in-action to sue in his own name he 

CM do so m this oouDtry, where the Courts are both Courts of law as well 
as Courts of equity. 

The defendant, m a suit by the assignee, can sot up, against the latter, all the 
defences that ho would have bad against the assignor, at any rate, those 
available to him up to the date when notice of the assignment was given to 

him. K.anhaiya Lal V. Domingo, i a. 732 

(2) Unstamped, See EVIDENCE, 1 A. 725. 

Prostitution. 

See MAHOMEDAN LAW IMIN-OKITY AND GuAUDIANSHIl.), 1 A, 598. 

Public servant. 

Disobedience to order duly promulgated by. See PENAL CODE, 1 A. 527, 

Public thoroughfare. 

See Encroachment, i a. 249, 

Punjab Code. 

Co,r,f.-Accordmg to the Punjab 

Z ' not “T? “ “"""6 whieh interest is demanded 

must not exceed 12 years. Where the Court thought 42 per cent per 

^he rat of 2 ne ' t' '' y-rP interest at 

Khan v THArnmilr*'^' annum. Bajah Mahomed Ameeb Hussun 
khan V. ThANOOH MONOO SINGH, 3 Suth. P.C.J. 65 

Paliways Act (XVflf of I8S4). 

wholeX 

danoerou” and evnl ■ ^ knows to be ol a 

8 ive notice ttco^ntr::Th:;uf^“^^ 

take all reasonA.hi« a- Company s servants. He is also bound to 
do eitheroT the ! T -“"'ont. Failure to 

Whether they occu- in a^m liable for the consequences, 

Mode Of assessL; :::;;!"::: r 

under Act XIII of 1855 a; ^ ®°“P 0 usation or destruction of life 

See Legacy. 1 A. 762 ;l a. 772. 
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t^ecord-of^rlghts. 

(1) Enlnj in—meiher amounts to trust— Purchaser tcithoui notice.— entry m 
a village record-af-rights, caused by the recorded proprietors of a share to be 
made therein, to the eflecb that a certain person claimed a portion of such 
share, and that they were willing to admit bis right, whenever ho pai em 
acerlain amount of money, does not amount to a declaration of trust in 
favour of such person, and cannot be regarded as evidence of any such trust. 
Even if it could be held to be a trust, the property cannot be followed in 
the hands of a purchaser for value without notice. KamalSIKGH v. BATUL 

FATIMA. 2 A. 4G0 

(2) See Act XIX OF iSTiJ, 1 A. 613. 

(3) See PKESL.MPT10N. 1 A. 207. 

f^edempiion. . 

(1) Burden ol proof - OwnerMp ~ Evidence Act, I of 1872 S. 
relief on the fcolin, of defendonVe admienon.-ln a su.t lor 
proparties in tha poKctrion ol the delandant. wire sets up a sale, the burden 

of proving the mortgage is on the plaintiff. 

Where the pUint.S sues for redemption of a mortgage of the whole property 
for a small amount and fails to substantiate bis averments, be “ 

that suit, fall back on the admission of the defendant, who 
mortgage of a portion only, but for a very much larger ’amount uni claim 
to reLom that portiou. RATAN KUAR v. 3IWAN SINGH, 1 A. 194 ... 

121 Purchase by .mrlymjee of subordemte tenure in respect of mortyayed property 
‘ ’ -eX sate ofeU of redentplion.-Whore the 

l:re::: r:/::*rin rlt" 0 ° it, and merged them in the tafuk 
tenures t . distinct sub tenures, the mortgagor was 

betdontilled'to redeem, in the peculiar circumstances of the case, the sub¬ 
ordinate tenures also, on payment to the mortgagee of the mortgage amount, 
plus the sums expended by him in purchasing the sub-tenures. 

^ ct ^ ( -i«„„der a power of sale ifi to destroy the equity of redemption 

The cKcc of a afo P mortgagee, exercising the power, a trustee 

ru:i:e7hr«^ -- - -- 

, ......icjunnc hv a mortgagor enure for the benefit 

Semble. l.-Generally, of the security; and. similarly, 

ofthe “-‘f ,^"7 t»e mortgaged property. 

any acquisitions by to redemption- 

or aiibstitutions for it, ftnd> ^ * iv 

hv a mortgagee, of a sub-tenure existing at the 

Semble 2 .—Every pure y 

date ofthe mortgage. the mortgaged property, and 

the mortgagor so as g^^b-tenure, subject to the right of redemp- 

make the whole. KiSHENDATT RAM v. RAJAH MUMTAZ 

tion on equitable terms. Saraswati’s P.C.J. 17=6 C. 

ALI KHAN. 3 Suth. P.C.J. 637-6 l.A. 

198=6 C.L.B. 213 o r j rto 

(3) See ACT I OF 1869, 31-A- 86- '■ 

(4) See APPEAL, 1 A. 620. 

(6) S« WTEBE 8 T. 1 A. 344^ 

(6) Bee LIMITATION. ' ^ 1 „ , j gsh. 

(7) Suit for. See LIMITATION *01, lAO 

(8) SeoMOETOAOE j 431 = 2 lod. Jut. 146. 

(9) Bee BEGOLATION VII OE 1826, 1 A. 
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Reghtration. 

(1) Mortgage-Certificate of &ale.—kn endorfcment made and signed by a Judge 
on a deed of mortgage of immoveable property, certifying that the deed was 
purchased at a public sale, held in this Court, in execution'of a decree 
operates as a -sale certificate, and. if it relates to immoveable property of the 
value of Rs. 100 and upwards, must be registered; and, if unregistered is 
inadmissible in evidence. KANHIA Lal v. Kalidin, 2 A. 392 

(2) Sxdehnama hypothecating immoveable property-Suit for money charged on 

immoveable property.—kchargo. exceeding Rs. 100 in value, created upon 

immoveable property by means of a sulehnama {with a half-rupee Court-fee 

stamp affixed) presented in Court in exocutiou proceedings, cannot be 

enforced against such property, the document not being properly stamped 
and not being registered. ^ 

Observations, by Spaiikio, J., on previous decisions of Uie High Court in which 

sulehnamas were relied on as evidence of a separate oral agreement or were 

held not to require registration. Sarju PrasaD v. Bha\V.ANI SAHAI, 2 
A. i 81 ' 

“.To?"-'' W.R. 75 = 3 Suth.' 

P.C.J. 170=2 I.A. 210. 

(4) Efiect of improper. See RUGlfiTtUTlox ACT. VIII OF 1871 lA 4G5 = 3 
Suth. P.C.J. 438 = 4 I.A. 106 = 3 Sar. P.C.J. 736. 

(5) See Rele.^SE, 2 A. 554=5 Ind. Jur. 92. 

Registration Act, XX of 1866. 

(1) S. 27-Mortgagc-bo,id.-X bond, charging immoveable property for the pay- 

?b.'cb° b fi ’’""r'’"' ““ '‘"‘i ?>')■»'-'= by instalment.,, under 

wbicb tbe first instalment payable within three years with aocnmnlated 

i: ro rfo; d’“'"T ■" property o. tt' 

Nalue of Rb. 100 and upwards, aud must, uuder S 17 of Act XX nf iftRfi h- 

registered. B.AXNO v. Pm Muhaai.mad. 2 A. 088 ’ ' 

"ot'=1^“ ‘bn 

of this Ac"' n s « with the provisions 

^ed to 1 a "" ‘be deed, con- 

an mat e:r '^^intration - without reteren;e to 

21 or 36 of the A ? ''' 

the efiect to be givmAVs 49 ‘tbT'“7- 

S. as, and with* hr^rde of"h! Ir^fTa" X^ 

tbat'ewy reTnio ‘‘ ‘be intention of the Legislature 

i‘ is mth:::: te iufc~ 

defects should be classed unt. .t? °"' ?“"^ errors or 

S. 83 of the -Vefe general words “ defect in procedure ” in 

ed oHhlw 'T;';: P'-- ^b„uld not he depriv- 

whom thev*^would Lt inadvertence of a public oflioer on 

= 2 I A, 210 ' ' = "'•R- ’b = 3 Suth. P.C.J. 170 

( 3 ) S4, nature of—Ref]i,;frnfin» t • u .• 

ot 1866 make it imperative ^ 22 and 24 of Act XX 

presented for registration wirb' ^ ruments therein referred to shall be 
of their execution - but the eight months, from the date 

niust be completed. ^^Sistratioo 
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Registration Act, XX of 1866—[Concluded). 

Where a deed of sale is presented for registration within the period required by 
S. 22. and is accepted by the Registering officer, who, without the vendors 
appearing, registers it by mistake, and the registration is declared by a com¬ 
petent Court to be invalid, the Registering officer may. although the period 
of four months has expired, proceed to compel the appearance of the vendors, 
and. on their admission, register thedeed. Such registration may be effected 
by the Registering officervoluntarily. and without an order from the District 
Court under S. 84, notwithstanding that an application by the parties con¬ 
cerned to have it registered has been refused by the Registrar, and that the 
Rogistrar-Gcneral has deemed the fir«t (invalid) registration to be due re¬ 
gistration. S.AH MUKHUN L.4LL PAKDAY v. SAH.KOONDUN LALL. 15 
B.L-R. 228-24 W.R. 75 = 3 Suth. P.C.J. 170 = 2 I.A. 210 

(4) S. 52, See CIVIL PROCEDURE CODE. ACT Vfll OF 1859. 1 A. 377. 

(5) Ss. 52. 53. See AITEAL. 1 A. 583 = 2 Ind. Jur. 792. 

(6) Ss. 52. 53. See LIMITATION ACT. 1871. 1 A. 586. 

( 7 ) S 53~H!Jpolkecotion-^lortgage-Soleinexec.Hnon.-AdewQia^ on 

a bond under S. 53 of Act XX of 1866, c.an properly only be a decree for 

monev, aud not for enforcing any lien against property hypothecated in the 

bond. Where it appe-ars. on the face of the decree, that although it pro¬ 
fessed to declare the lien, it was passed under the special provisions of S. 53 
of Act XX of 1SC6. it could only be held valid as a money decree. 

A purchaser of immoveable property at auction in execution of a money decree 
Lquires merely the rights and interests which the judgment-debtor had at 
the time of sale. AKHE RAM v. NAND KISHORE, 1 A. 230 = 1 Ind. Jur. 

100 

fSI S S6-" Dislricl Court--Jurisdicliou of Hij/. Court. N. W.P.-For the pur¬ 
poses of Act XX of 1866, “ Dist.iet Court " meuus ‘he Princip,ul Court of 

Lsinal Civil jurisdiction iu » district and rncludes the High Court m ,ts 

ordinaryoriBinalCi.il jurisdiction. • . 

The N W P Hi-h Court havinR no ordinary original Cml jurisdiction is not 

j jggg S.88. todlrectthcrcgistralionof an in- 

ribc"" istttn vhTcL has been refused by the Registrar and 
strument, the ° PANDAY v. SaH KOONDUN 

the Registrar-General. S.tH RltMiu. irn-QT* 210 

LADL. 15 B.L.R. 228=24 W.R. 75 = 3Suth. P.C.J- LO-2 I.A. 210 ... 

Registration charging land with the payment of a principal 

(1) ICIO in which there is no stipulation preventing the 

amount of less t . ^ registered. 

debtor from repay g to take effect against a prior unregistered 

»hTchtnot'c‘ompuisoriiy registrahle. AHMAD BAKHSH v, OOB.NDI, 

^ A« instrument which creates a charge on immove- 

(2) S. J7. cf. (2) Charge. given time, of Rs. 99 pfus Rs. 6. interest 

able property for the paj ' ^ jqq be registered under cl- (2). 

r ;,rArvi‘" “Chas b.oh . hahmahta, i...: 

^ ^ 1 . —Abend charging immoveable property for the 

(3) S. 17, cl less than Re. 100, with interest thereon, 

payment on demand o an ^ ^ ^ 

iB only optionally registrable. KARA 

Jur. 470) obligor, in consideration of a loan of 

(4) 8s. 17,18 .—aLees to lease certain lands to the obligee for one 

a sum less than 8s. i pogibie for any damages arising from failure 
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Registration Act, ! 871—[Continued). 

to comply with the terms of such agreement and hypothecates immoveable 
property till the conditions of the agreement should be fulfilled, is a 
hypothecation bond for the amount of the loan ; and there being no stipula¬ 
tion for interest or any other sum by which the principal amount may be 
.augmented, and the damages stipulated for depending on a contingency 
which may or may not happen, and respecting which nothing can be 
anticipated ac the time of registration, the document is one which does not 
require registration. But it could not be used to enforce a lien against 
property hypothecated to any extent greater than the amount of the loan. 

Per Stuart, C.J. Such an instrument is essentially a usufructuary mortgage. 

Per Oldfield, J.—On the pleadings in the case, it is unnecessary to decide 
whether it should have beau registered as a lease. B.ASANT LAL v 
TAPESHRI Rai. 3 a. 1 

♦ I ^ 

(5) Ss. 17, 49-Registraiion of receiipts-hmdnmsibility of unregistered receipt- 
Admxsstbxhty of parol evidence, though receipt inadmissible.-k receipt 
for payments made towards a bond, hypothecating immoveable pro¬ 
perty, must be registered under S. 17. Act VIII of 1871. An unregistered 
receipt is not admissible m evidence to prove the payment, under S. 49, 

Registration Act. In such a case, parol evidence is nevertheless admissible. 
DALIP SINGH V. DuRGA PraSAD, 1 A. 442 

• • • 

(6) Ss. 17, cl. 49—Mortoage.~FoT the purposes of registration, the value of 

the interest created by a mortgage of immoveable property is not the amount 

of the principal, but such amount with the interest thereon payable at the 

time fixed in the bond. RajpaTI SINGH v. Ram SUKHI KUAR 2 A 40 = 
3 Ind. Jur. 220 

(7) S.,. IS and m-Registration Act (JS;7), Ss. 17, IS and 50-Registercd and un- 
regzstered tnstruments-Pricrily.-Vniet the Registration Aet, 1871, a sub¬ 
sequent res.stered .nstrument, compulsorily registered, does not take efiect, 
with respect to the properly, affected by it, as against a prior unregistered 
instrumeni affecting the same property, which is optionally registrable. 

The provisions of S. 50 of the Registration Act, 1.877, have no retrospective 
effect. BHOLANaTH v. B.ALDEO, 2 A. 198 

0 f,-Tbe words of the 

ection taken literally undoubtedly seem to require the registering officer to 

f a„v r ' ' 

in us 1 ' Th "“'-ver, would cause great difficulty and 

wo, fh . “P l-^gisluture contemplated ; and 

0 mea?.hat distributively, and he construed 

in --egi^ter the document 

on wh anT™'; T “p i'-ad any per- 

Ss er a a l The ^' »» P-tioal efiect of a refusal to 

Lecture cont!mo,n“ “““““ Ah* shows that the 

to the persons esecuting'it* ‘s. Purt's! “s 

comphed'with ” do°I ““p ‘'>p Reptration Act have not been 

Muhammad Ewaz v°°B«j lal'’i ““ ^ document invalid. 

166=8 Saraswati's n ^uth. P.C.J, 436=4 I.A, 
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Registration Act, l87i—{Co]icludcd), 

(9) Ss. 53 and 55, See CIVIL PROCEDURE CODE, ACT VIII OF 1859, 1 A. 377. 

(10) S. 73—Person "Claiming under document"— Pelition to have document 
registered.—WheTQ it appear?, on the face of a document, that the person 
applying for its registration isnot a person “ claiming" under it, his petition 
for its registration cannot be entertained. 

Per Stuart, C.J.—The mere fact that it so appeared on the face of the 
document could not preclude the petitioner from applying to have the 
document registered. 

Per Oldjteld, J.—When the document is duly executed and the requirements 
of the law are fulfilled, it is the duty of the Court to order registration 
without going into the question whether or not the petitioner could claim 
under it. In the M.\TTER OP THE PETITION OP BISH N.^TH, 1 A. 318. 

(11) See REGISTR.ITION ACT, til OF 1877, 2 A. 431 = 4 Ind. Jur. 524. 

Registration Act, 1877. 

(1) Ss. 17, 18, 50, See REGISTRATION ACT. 1371, 2 A. 193. 

(2) Ss. 36. 76 and 77 —Contract of sale followed bg conveyance—Suit to enforce 
such conveyance without resort to proccduie wuler Registration Act.—Where 
a contract of sale is followed by a conveyance, it is not incumbent on the 
vendee to take steps under the Registration Act to compel the registration 
of the conveyance, before suing in the Civil Court for such registration. The 
sections of the Registration Act, relating to procedure, to be followed for the 
registration of documents, are merely permissive, and do not exclude a suit 
for the enforcement of a contract, which includes an obligation to register 
the deed executed in pursuance of such contract. RAM Ghulam v. ChOTTY 

(3) S.^50-Optional and compulsory registration-Act VIlIofmi.-^^ registered 
document, compulsorily registrable under Act III of 1877 takes effect as 
regards the property comprised in it. against an unregistered document of a 
nrioc date relating to the same property, optionally registrable under Act 
Vm of 1871. which was then in force. GANGARAM. GUARDIAN OF 
KUARGIRPRASAD. A MINOR f. BANSI. 2 A 431-4 Ind. Jur 524 

(4) S 50 -Oplional and compulsory registration-.icl I of 1866 (General 

Clauses) S 6 -Under S. 50 of the Registration Act. 1877, a document 
compulLily registrable and registered under that Act, takes effect, in 
resnL of the property comprised in it. as against an unregistered document 
f «„rh nrooerty executed while the Registration Act of 1371 was 
rjopt'^isfable una.. that Act. S. 6 o. the Genet., 
Clauses’Act (I of 1869) has no saving effect in such a case. LACHMAN DAS 

V. DIP CHAND, 2 A. 851 
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Regulation XV of 1793. 

See INTEREST, 1 A. 344 


Regulation XIX of 1793. 

(1) S. 1, See ASSIGNMENT, 2 A. 732. 

(2) 8. 10, See GRANT, 2 A. 645. 

Regulation XU of 1795. 

S. 10, See GRANT. 2 A. 546. 

Regulation of inUrest-Rendering of accounts whether 

(1) Usury faw5 —subsequent to, the repeal of the Usury 

and when . j ^ the mortgagee was to enjoy meane profits in 

laws, a mortgage, unoer 
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Regulation XXXIV of !803~{Conehided). 

lieu of interest, would have constituted a valid and legal contract and the 
mortgagee was not bound to account foe such profits. But, under the 
usury Jaws, the rate of iuterest was limited to 12 per cent., and securities 
might be avoided, if they contracted directly or indirectly for higher rate of 
interest; and there were also provisions for the taking of accounts between 
mortgagor and mortgagee. 

There is nothing in Reg. XXXIV of 1803. making it compulsory for the mort¬ 
gagee to file accounts, whether they are required for the purpose of deter, 
mining the rights of the parties in the suit or not. Accounts would be 
necessary, even if there were a stipulation to the contrary, if the contract 
had been made in evasion of the Regulation, and as a contrivance for giving 
the mortgagee a higher rate of interest than he is entitled to under the law. 
They may be. .also, necessary, when the profits received by the mortgagee in 
possession are fluctuating in amount, to enable the Court to decide on the 
validity of the contract for interest. Where, therefore, under the terms of a 
deed of mortgage, the only sum that the mortgagee was to receive, over and 
above the interest allowed by law. was a fixed amount found to be necessary 
for costs of collection of the village jama. Md. that a clause in the deed, 
making the rendering of accounts unnecessary, was not improper, and that 
. the mortgage-deed was a sufficient answer to a suit based on the supposition 

(contrary to the tonus of the agreement) that, if the accounts be taken, the 
mortgage would be found to have been discharged by debiting the mort- 
gagee with the balance remaining over and above the interest, or so much of 
the balance as he could not account for. BADRI PRASAD v. MURLIDHAR, 

2 A. 593-4 Ind. Jur, 257 = 3 Suth. P.C.J. 708=7 I.A. 51 = 6 C.L.R. 257 = 4 
Saraswati’s P.C.J. 100 

Regulation XVII of 1806. 

coudifionaf morfjynj/f.-Property made over to a person on the con- 
d.t.on that, If the money borrowed from him bo not re-paid within .a certain 
lime. It shall become his absolute property, becomes such properly on failure 

IT/' /i uT!/ foreclosure under S. 5 of the Reg. 

f^''°^f''*oiis of which apply only to holders of deeds of con¬ 
ditional mortgage. GOBARdhan Das v. Gokal Das, 2 A. 633 

(2) S. S-“ Mortoagor-s legal repreeeHtatm"-Subseq,unt mortgagee entitled 

usedt'th°{ R™ ■■ mortgagor’s legal representative” 

at th date ‘“‘="'303 ‘0 apply to all or any persons who, 

red t' ° 1 , \ foreclosure, possesses a title to the equity of 

who oS’tl ^ofoitsible, of the mortgage. Accordingly. 

mo Toe 'iLh Tb f m °'i " ”“=‘8^03 to a seco/d 

foreclosure nr tt»Ube latter is entitled to notice of foreclosure ; and 
Wm He 1 ‘“™'‘3 as against 

V. DRBf SlNan, 1 rissTTn“ Jn” 

in two Districts an ordpr nf # i ^ n^ortgaged property is situate 

bo obtained in the Court of eitT to the whole property may 

the propertv is sitna* ■ * district. The same rule applied where 

both of them at he tT ‘/th 1 °™“'' R'eulation was in force in 

Jaoan Nath f-closure-proceedings. SUBdAH SING v. 
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(4) See Interest, i a. 344 . 
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Regulstlon VII of 1822. 

S 9 cl. I— Act XIX of WS, S. C,6—Suit for deciaralion of Zamindari rifjhl to 
'c««s-C:wiiCom-WMri.Wic(ioH.-A Civil Court is not precluded by the 
terras of Reg. VII of 1822. S. 9. cl. I. from inquiring into and declaring a 
Zaraindar’s rights to cesses .and collections, although not avowed and sanc¬ 
tioned, not taken into account in fixing the Government jama at the time of 
settlement, and although they cannot be collected by the Zamindar until so 
avowed and sanctioned. AKBAR KHAN v. SHEORATAN. 1 A. 373 = 1 Ind. 

Jur. 778 
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Regulstion VII of I82S* 

HeiUmvtion sidt-CoUecave viortgag^ of (muis sitiuite in fieparaU districis-hici- 
dental guesfions.—Where the representative of the original mortgagors, who 
bad made a collective mortgage of lands situated in the Mirzapur District 
and within the family domains of the Maharajah of Benares (the latter 
being within the exclusive jurisdiction of Court established under Reg. VII 
of 1825), sued for the redemption of the mortgage, so far as it concerned 
the lands situate in the Mirzapur District, held, that it was within the 
competency of the Mirzapur Court to decide incidentally, for the purposes of 
the suit, questions relating to mortgaged property held by the defendants in 
the family domains, the extent of it in their possession, and its profits, in 
order to make up the accounts of the entire mortgage, so as to ascertain if 
the entire mortgage debt has been satisfied, and if. therefore, the plaintiff 
has a right to recover the mortgaged property situated in Mirzapur. 

GIRDHARIV. SHEOltAJ. I A. 431 = 2 Ind. Jur. 146 

Regulation VI of 1873. 

See CONTRACT ACT, 2 A. 411. 


Release. 

91 / 11710 —Renislraiion—Receplion in evidence of unstamped and unregistered docn- 
Lt-Objectian in first appeal-C. P. C., 1859, S. 350-C. P. C.. 1877. 
S m- Agreement induced by fraud voidable. -A letter, by which a person 
releases his right to the security of certain immoveable property hypothe¬ 
cated to him. cannot operate as a release and be received in evidence, unless 

duly stamped and registered. 

An appellate Court may admit and consider an objection to the reception, in 
evidence, of an unstamped and unregistered document. 

A person, who is indaced by fraud to relinquish a lien on immoveable pro¬ 
perty, in favour of an innocent subsequent purchaser in good faith, is 
entitled when the true facts become known, to enforce the lien against 
such purchaser. SafDAR ALl KHAN v. LACHMAN DAS. 2 A. 554=6 Ind. 

Jur. 92 

Relief. 

Bee REDEMPTION, 1 A. 194. 

CIVIL PBOOEDUEE CODE (ACT VIII OP 1369), No. 46, 1 A. 165. 

S Z cl™ PBOOEDORE CODE, 1877, No. 53, 2 A. 908. 


Rent. 


^ ^ pnuse nature^Incidental determination of title 

iocidooW docisioo on » quration ol title in 
therem^ 3 judicata, when the same 

qu^tlraril in a subsequent suit on title. INAYAT KHAN v. RAHmAT 

BIBI, 2 A. 97 
155 
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Rent~(ConcJuded). 

(2) See ACT X OP 1859, 1 A. 301. 

(3) Sec ACT XVIII OF 1873, 1 A. 217. 

(4) See LANDLORD AND TENANT, 2 A. 517 = I Ind. Jur. 650. 

(5) See SURETY, 2 A. 582. 

Repeal. 

Repealing of old law—EQect of proced-ire under new law, See CIVIL PROCE- 
DURE Code, 1877, No. 46, 2 A. 91. 



Res Judicata. 

(1) Hindu widojy—A Hindu widow succeeding to her husband’s 
estate as heir, represents the estate fully: and reversioners, claiming to 
succeed after her, are bound by decrees relating to her husband’s estate, 
obtained against her without fraud or collu.'sion. NAND KUMAR v. RADHA 
KUARI, 1 A. 282 

(2) Act XVIIl of 1873 {NAV.P. Rent Ac/), S. .9.5, cl. (n) -Decision of title. Per 
Pearson and Turner, JJ.—The determination of a que.stion of title by a 
Revenue Court, on an application under Cl. fn), S. 95 of the Rent Act, by 
a dispos.sessed tenant, for recovery of the occupancy of land, is res judicata, 
and cannot again be raised in a Civil Court, as the Revenue Court could not 
have disposed of the application without determining such question of title. 

Per Spankie, J., and Oldfield J., contra. The jurisdiction of the Revenue 
Court in the matter of an application under Cl. (n), S. 95 of the Rent Act, 
is confined to the determination of the immediate matter of the appli¬ 
cation—the dispossession of the tenant otherwise than by law. SHIMBHD- 
NARAIN SINGH V. BACHCHA, 2 A. 200 

(3) Act XJX of 2863. Ss. 8 and O—Adjudiention of title.—An adjudication of title 

by a Collector under S. 8 of Act XIX of 1863, which, under S. 9, becomes 
final by nob being appealed against, is res jndicala and cannot be re-opened 
in a civil suit. Harsahai MaL v. Maharaj SINGH, 2 A. 294 

(4) See ACT XIX OF 1873, 2 A. 839. 

(5) See CIVIL PROCEDURE Code, act VIII of 1859, 1 A. 75 ; 1 A. 316; 1 A. 




480 = 2 Ind. Jur. 387 ; 1 A. 560. 


(6) See CIVIL PROCEDURE CODE, 1877, 2 A. 843. 

(7) See HINDU LAW (GIFT), 1 A 734. 

(9) See Landlord and tenant, 2 A. 428. 

(9) See LIS PENDENS, 1 A. 588. 

(10) See RENT. 2 A. 97. 

(11) See Surety, 2 A. 582. 


Restitution of conjugal rights. 

See Mahomedan Law (Dower), l a. 483 = 2 Ind. Jur. 389. 

Revenue Court. 

(1) See Act XVIII OF 1873, 1 A. 217 ; 1 A. 338. 

(2) See Civil Procedure Code, 1827, 2 A. 264. 

(3) Jurisdiction of. See SURETY, 2 A. 582. 

Review. 

(1) See Civil Procedure Code, act viii op i 859, i A. 363 
2 A. 287. 

I 

(2) See STAT., 24 & 25. ViC., C. 104, 1 A. 296. 



